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SUPREME  COURT— First  Department. 

Justices  of  the  Appellate  Division. 
GEORGE  L.  INGRAHAM,  PBEsiDina  Jdsticb; 

ASBOCIATB  JUSTICES. 

CHESTER  B.  McLaughlin,  francis  m.  scott. 

FRANK  C.  LAUGHLIN.  VICTOR  J.  DOWLING. 

JOHN  PROCTOR  CLARKE.  HENRY  D.  HOTCHKISa 

Justices  of  the  Appellate  Term,  1916. 

January. 
CHARLES  L.  GUT,  Pbesidins  JusncB. 

ASSOCIATE  JUSTICES. 

NATHAN  BIJUB.  EDWARD  J.  GA VEGAN. 

Febrwory. 
CHARLES  L.  GUX,  Pbbsidiko  Justice. 

ASSOOIATB  justices. 
CLARENCE  J.  SHEARN,  FRANCIS  K.  PENDLETON. 

Manih. 
IRVING  LEHMAN,  Pbxsidihg  JusnoK. 

ASSOCIATE  justices. 

DANIEL  F.  COHALAN.  PETER  A.  HENDRICK. 

Apra. 
CHARLES  L.  GUY,  Presiding  Justice. 

ASSOOIATB  justices. 

NATHAN  BIJUR.  FRANCIS  K.  PENDLETON. 

May. 
CHARLES  L.  GUY,  Pbesidino  Jubtiob. 

ASSOCIATE  JUSTICES. 

IRVING  LEHMAN.  EDWARD  G.  WHITAKER. 
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First  Department — Cont'd. 

Justices  of  the  Appellate  Term,  1916— Cont'd. 

June. 

CHARLES  L.  GUT,  Pbesidino  Justice. 

ASSOCIATE  JUSTICES. 

NATHAN  BIJUR.  ALfRED  R.  PAGa 

Ootoher. 
CHARLES  L.  GUY,  Peesidino  Justicb. 

ASSOCIATE  JUSTICES. 

NATHAN  BIJUa  ALFRED  S.  PAGE. 

Kovember. 
IRVING  LEHMAN,  Presidino  Justice. 

ASSOCIATE  JUSTICES. 

NATHAN  BIJUR.  JOHN  J.  DELANY. 

December. 
CHARLES  L.  GUY,  Pbbsiding  Justice. 

ASSOCIATE   JUSTICES. 

EUGENE  A.  PIIILBIN.  . 


Justices  of  the  First  District. 


P.  HENRY  DUGRO. 
JAMES  A.  BLANCIIARU. 
JOHN  PROCTOR  CLARKE. 
SAMUEL  GRIORNBAUM. 
VERNON  M.  DAVIS. 
GEORGE  L.  INGRAHAM. 
VICTOR  J.  DOWLING. 
JOSEPH  B.  NEWBUKGER. 
JOHN  J.  BRADY. 
MITCHELL  L.  ERLANGER. 
JOHN  FORD. 

LEONARD  A.  GIEGERICH. 
JOHN  W.  GOFF. 
CHARLES  L.  GUY. 
PETER  A.  HBNDRICK. 
M.  WARLEY  PLATZKK. 
SAMUEL  KEABURY.i 
IRVING  LKHMAN. 
NATHAN  BIJUR. 


EDWARD  J.  GAVEGAN. 
ALFRED  R.  PAGE. 
JOHN  J.  DELANY. 
FRANCIS  M.  SCOTT. 
DANIEL  F.  COHALAN. 
FRANCIS  K.  PENDLETON. 
HENRY  D.  HOTCHKISS. 
THOMAS  F.  DONNELLY. 
EDWARD  G.  WHITAKER. 
EUGENE  A.  PHILBIN. 
BARTOW  S.  WEEKS. 
BENJAMIN  N.  CARDOZO.* 
CLARENCE  J.  SHEARN. 
FRANCIS  B.  DELEHANTY. 
W.  M.  ROSS.* 
WILLIAM  S.  ANDREWS.* 
GEORGE  A.  BENTON.* 
GILBERT  I).  B.  HASBROUCK.* 
ARTHUR  E.  SUTHERLAND.* 


*  Elected  November,  1914,  to  Court  of  Appeals  to   take   offlce   Jaauary   1,   1913,    and 

appointed  December,  1914,  to  lit  until  January  1,  1915, 
'Designated   February,  1914,  to  «it  In  Court  of  Appeals. 

*  Assigned   temporarily  to  sit  In  this  district 
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Second  Department. 

Justices  of  the  Appellate  Division. 
ALMET  F.  JENKS,  Pbbsidino  Justicb. 

ASSOCIATE  JUSTICES. 

JOSEPH  A.  BURB.*  ADELBERT  P.  RICH. 

EDWARD  B.  THOMAS.  LUKE  D.  STAPLETON. 

WILLIAM  J.  CARR.  HARRINGTON  PUTNAM. 

ISAAO  N.  MILLS.< 

Justices  of  the  Appellate  Term,  1916. 

March. 
SAMUEL  T.  MADDOX.  JOSEPH  ASPINALL. 

DAVID  F.  MANNING. 

Uay. 
SAMUEL  T.  MADDOX.  ABEL  E.  BLACKMAB. 

JAMES  C.  VAN  SICLEN. 

Octoher. 

SAMUEL  T.  MADDOX.  FREDERICK  E.  CRANE. 

RUSSELL  BENEDICT. 

Decembtr. 
SAMUEL  T.  MADDOX.  ISAAC  M.  KAPPER. 

CHARLES  H.  KELBT* 


Justices  of  the  Second  District. 


WILLIAM  J.  KELLY. 
JOSEPH  A.  BURR* 
JOSEPH  ASPINALL. 
WILLIAM  J.  CARR. 
LESTER  W.  CLARK. 
FREDERICK  E.  CRANE. 
WALTER  H.  JAYCOX. 
TOWNSEND  SCTJDDBR. 
EDWARD  B.  THOMAS. 
ABEL  E.  BLACKMAB. 


LUKE  D.  STAPLETON. 
ISAAC  M.  KAPPER. 
HARRINGTON  PUTNAM. 
SAMUEL  T.  MADDOX. 
GARRET  J.  GARBETSON. 
CHARLES  H.  KELBY. 
BTISSELL  BENEDICT. 
JAMES  G.  VAN  SICLEN. 
ALMET  F.  JENKS. 
DAVID  F.  MANNING. 


Justices  of  the  Ninth  District. 

MABTIN  J.  KEOGH.  ISAAC  N.  MILLS.* 

mCHAEL  H.  HIBSCHBEBG.  JOSEPH  MOBSCHAUSER. 

ARTHUR  S.  TOMPKINS. 


*  Dl«d  ApHl  U,  UlS.  •  Asclgned  to  Appellate  DlTlslcm. 
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Third  Department. 

Justices  of  the  Appellate  Division. 
WALTER  LLOYD  SMITH,  Presidino  Justice. 

A8800IATB  JX7STICES. 

JOHN  M.  KELLOGG.  WESLEY  O.  HOWARD. 

GEORGE  r.  LYON.  JOHN  WOODWARD. 

Justices  of  the  Third  District. 

ALDEN  CHESTER.  WILLIAM  P.  RUDD. 

AARON  V.  S.  COCHRANE.  GILBERT  D.  B.  HASBRODCK. 
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Justices  of  the  Fourth  District. 


HBNBY  T.  KELLOGG.  EDWARD  C.  WHlTMJtER. 

CHARLES  C.  VAN  KIRK.  HENRY  V.  BORST. 


Justices  of  the  Suvth  District. 

ALBERT  H.  SEWELL.  M.  H.  KILEY. 

GEORGE  McCANN. 


Fourtb  Department. 

Justices  of  the  Appellate  Division. 
FREDERICK  W.  KRDSE,  Pbebidino  Justicb. 

ASSOCIATE  JUSTICES. 

JAMES  A.  ROBSON.  JOHN  S.  LAMBERT. 

NATHANIEL  FOOTE.  EDGAR  S.  K.  MERUELL. 


Justices  of  the  Fifth  District. 

WILLIAM  S.  ANDREWS.  E.  C.  EMERSON. 

IRVING  R.  DBVENDORP.  IRVING  O.  HDBBS. 

PASCAL  C.  J.  DE  ANGELIS.  LKO.NARD  C.  CROUCH. 


Justices  of  the  Seventh  District. 

ARTHUR  E.  SUTHERLAND.  GEORiSE  A.  BENTON. 

WILLIAM  W.  CLARK.  SAMUEL  N.  SAWYER. 
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Fourth  Department — Cont'd. 
Justices  of  the  Eighth  District. 

LOUIS  W.  MARCUS.  CHARLES  II.  BROWN. 

CUTHBEHT  W.  POUND.  CHARLES  A.  POOLKT. 

CHARLES  B.  WHKELER.  HERBERT  P.  BISSELL. 

EDWARD  K.  EMERY.  HARRY  L.  TAYLOR. 


CITY  COURT  OF  NEW  YORK. 
EDWARD  F.  O'DWYER,  Ci:uEr  Jubticb. 

ASSOCIATE  J  C  STICKS. 

JOHN  V.  McAVOY.  RICHARD  T.  LYNCH. 

ALEXANDER  FINELITE.  RICHARD  H.  SMITH. 

PETER  SCHMUCK.  WILLIAM  L.  RANSOM. 

EDWARD  B.  LA  FETRA.  LORENZ  ZELLER. 

JAMES  A.  ALLEN. 
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Intlre,  Inc.  (Sup.) 437 

Westchester  Mortg.  Co.  y.  Thomas  B.  Mc- 
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Adams  T.  B.  G.  Chase  Co 144  N.  T.  Supp.  1103 

Judgment  affirmed.    lOS  N.  B.  1088,  214  N.  T.  621. 

Adams  laundry  Mach.  Co.  v.  Priiiiler 138  N.  Y.  Snpp.  1105 

Judgment  affirmed.    108  N.  E.  1088,  214  N.  T.  637. 

Affleck,   In  re .149  N.  Y.  Supp.  1068 

Order  affirmed.    108  N.  B.  1088.  214  N.  T.  662. 

Albany  Hospital  t.  Albany  Guardian  Society  and  Home 

for  Friendleas 139  N.  T.  Supp.  1115 

Judgment  affirmed.    108  K.  B.  812,  214  N.  T.  435. 

Alpha  Portlnnd  Cement  Co.  v.  Gabriel  Bros.  Const  Co..  .150  N.  T.  Supp.  1073 
Appeal  dismissed.    108  N.  B.  1088,  214  N.  Y.  64». 

Amberg  v.  Kinjey. 145  N.  Y.  Supp.    894 

Judgment  affirmed.    108  N.  B.  830,  214  N.  T.  631. 

Anderson   y.   Knobloch 140  N.  Y.  Supp.  1106 

Judgment  affirmed.    106  N.  B.  10S8,  214  N.  T.  62(. 

Andrewes  v.  Haas 144  N.  Y.  Supp.  1060 

Judgment  affirmed.    108  K.  B.  423,  214  N.  T.  265. 
Andrews  v.  Cohen 150  N.  Y.  Supp.  1074 

Appeal  dlsmlBsed.    109  N.  E.  147,  216  N.  T.  Memoranda,  81. 

Andrews  v.  Dresser 135  N.  Y.  Supp.  1098 

Judgment  affirmed.     108  K.  E.  1088,  214  N.  T.  671. 
Angell  V.  Town  of  Chatham 139  N.  Y.  Bupp.  1115 

Judgment  affirmed.    108  N.  E.  1088,  214  N.  T.  628. 

Airowsmlth,  In  re 147  N.  Y,  Supp.  1016 

Order  affirmed.    108  N.  &  1069,  213  N.  T.  704. 
A.  Schwoerer  &  Sons,  Inc.,  t.  Roes 139  N.  Y.  Supp.  1115 

Judgment  affirmed.    US  N.  S.  M8S),  214  N.  T.  640. 

Baldwin's  Bank  of  Penn  Yan  v.  Smith 139  N.  Y.  Suw».  1115 

Judgment  reversed.    109  N.  E.  138,  216  N.  T.  76. 
Barashick   v.   Rltter '. 138  N.  Y.  Supp.  1106 

Judgment  affirmed.    108  N.  E.  1089,  214  N.  T.  644. 

Becker  v.  Eddy ..133  N.  Y.  Suw).    771 

Judgment  affirmed.    108  N.  E.  1089,  214  N.  Y.  632. 

Benedict  v.  Security  Ins.  Co 139  N.  Y.  Supp.'  1116 

Judgment  affirmed.    108  N.  B.  1089,  214  N.  T.  701. 

Bird  V.  Press  Pub.  Co. 130  N.  Y.  SuH?.      88 

Judgment  affirmed.    108  N.  B.  1089,  214  N.  Y.  645. 

Bissell  T.  Myton 145  N.  Y.  Supp.    591 

Order  affirmed.    106  N.  B.  1089,  214  N.  Y.  672. 

Blackburn  v.  Intematlonar  Acheson  Graphite  Ca 145  N.  Y.  Supp.  1113 

Judgment  affirmed.    108  N.  E.  1089,  214  N.  Y.  609. 

Borough  Development  Co.  t.  Harmon 139  N.  Y.  Supp.    362 

Judgment  affirmed.    106  N.  B.  1089,  214  N.  Y.  691. 
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Braker  v.  New  York  Finance  Co 139  N.  T.  Supp.  1117 

Judgment  affirmed.    108  N.  E.  1090,  OA  N.  T.  683. 
Brownln?,  In  re 150  N.  Y.  Supp.  1078 

Order  affirmed.    108  N.  E.  1090,  Z14  N.  Y.  667.                   ' 
Bnckle,v  v.  United  Cloak  &  Suit  Co 140  N.  T.  Sui^.    953 

Judgment  affirmed.    108  N.  B.  1090,  214  N.  Y.  679. 
Buffalo,  T..  &  R.  R.  Co.  v.  Hoyer 132  N.  T.  Supp.      81 

Judgment  rerersed.     108  N.   E.  466,  214  N.  Y.  236. 
Bullock  V.  New  York  Cent  &  H.  R.  B.  Co 142  N.  X.  Supp.    219 

Judgment  affirmed.    108  N.  B.  1090,  213  N.  Y.  694. 
Bush  V.  Bush 150  N.  T.  Supp.  1079 

Appeal  dismissed.    108  N.  B.  1090,  214  N.  Y.  708. 

Campbell  v.  Black 149  N.  Y.  Supp.  1074 

Appeal  dismissed.    108  N.  E.  1090,  214  N.  Y.  648. 
Oanandalgua  Nat.  Bank  v.  aeveland,  C,  C.  &  St  I*  R. 

Co 139  N.  Y.  Supp.     561 

Judgment  affirmed.    108  N.  B.  1091,  214  N.  Y.  694. 
CapButo  V.  Fisher 139  N.  Y.  Sum>.  1118 

Judgment  affirmed.    108  V.  B.  1091,  214  N.  Y.  646. 
Cartwrlght  t.  McKlnnon 143  N.  Y.  Supp.  1110 

Judgmeat  affirmed.    108  N.  B.  1091.  214  N.  Y.  63t 
Case,  In  re 147  N.  Y.  Supp.  1102 

OVder  revateed.     108  N.  B.  408,  214  N.  Y.  199. 
Catholic  Foreign  Mission  Soc.  of  America  v.  Oussani 142  N.  Y.  Supp.  1111 

Judgment  rerevsed.    109  N.  E.  80,  21S  N.  Y.  1. 
Cavallo  V.  People's  Surety  Co 145  N.  Y.  Supp.  1110 

Judgment  affirmed.    108  N.  E.  1091,  214  N.  Y.  611. 
Champion  Conted  Pftper  Co.  v.  Re.vnoUls , 140  N.  Y.  Supp.  1112 

Judgment  affirmed.    103  N.  E.  1091,  214  N.  Y.  643. 
Chew  V.  Sheldon.......... 138  N.  Y.  Snpp.  1110 

Judgment  reversed.    108  N.  B.  662,  214  N.  Y.  344. 
CItv  of  Coming  v.  New  York  Cent  &  H.  B.  R.  Co. 138  N.  Y.  Supp.  1111 

judgment  affirmed.    VtS  N.  B.  1091,  214  N.  Y.  644. 
Clements  v.  Clements i 137  N.  Y.  Supp.  1115 

Judgment  ^rmed.    106  N.  E.  1091,  214  N.  Y.  639. 
Collelll   V.   IHimer '..'.'. ..138  N.  Y.  Supp.     900 

Judgment  affirmed.    109  N.  E.  83,  215  N.  Y.  Memoranda,  57. 
Colon  V.  Joseph  King  Const  Co.'. 140  N.  Y.  Supp.  1114 

Judgment  affirmed.    108  N.  E.  1091,  214  N.  Y.  704. 
Colorado  &  S.  B.  Co.  v.  Blair 148  N.  Y.  Supp.    6T1 

Order  reversed.    108  N.  E.  840,  214  N.  Y.  497. 
Columbia-Knickerbocker  Trust  Co.  v.  Miller 142  N.  Y.  Supp.    440 

Judgment  affirmed.    109  N.  B.  179,  216  K.  T.  191. 
Cook  V.  Connere 143  N.  Y.  Supp.    230 

Judgment  reversed.-  109  N.  B.  78,  215  N.  Y.  175. 


D'Amato  V.  Elkema :...........  .149  N.  Y.  Snpp.  1077 

■  Motion  to  dlsililBs  appeal  dented.  •  108  N.  E.  1092,  214  N.  Y.  648. 
Davem  v.  Drew 138  N.  Y.  Snpp.  1017 

Judgment  affirmed.    108  N.'E.  1092,  214  N.  Y.  681. 
Davles  v.  Delaware,  I..  &  W.  R.  Co 140  N.  Y.  Snpp.  1116 

Judgment  reversed.   109  V.  B:  95,  215  N.  Y.  181. 
Davis  V.  MacMahon .•••••  146  N.  Y.  Supp.    '657 

Judgment  affirmed.    108  N.'  B.  1092,  214  N.  Y.  614. 
Davmon  v.  Westchester  St  It.  Co. 139  N.  Y.  Supp.    751 

Judgment  affiitted.    108  N.  E.  1092,, 214  N.  Y.  637. 

De  Cordova  v.  SanvUle 150  N.  Y.  Snpp.   -709 

Order  reversed.    108  N.  B.  1092,  214  N.  Y.  <68< 
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Deltch  T.  CeJtch 146  N.  X.  Supp.  1019 

Order  affirmed.    108  N.  B.  1092,  213  N.  T.  108. 

IMxon  T.  New  York  Heal  Estate  Ass'n 140  N.  Y.  Snpp.  1116 

Judgment  affirmed.    106  N.  B.  1093,  at  N.  T.  692. 

Dobbins  v.  Syracuse,  B.  &  N.  Y.  R,  Co 141  N.  Y.  Supp.    637 

Judgment  affirmed.    109  N.  B.  79,  21S  N.  T.  Memoranda,  66. 

Doyle  V.  Hamilton  Fish  Corp 137  N.  Y.,  Supp.  1118 

Judgment  affirmed.    108  N.  B.  1093,  214  N.  T.  618. 
Dunn  V.  Stewart 13»  N,  Y.  Supp.  1122 

Judgment  affirmed.    108  N.  E.  1093,  tU  N.  T.  T04. 

East  222d  St.  In  City  of  New  York.  In  re 148  N.  Y.  Supp.    677 

.     Order  affirmed.    108  N.  B.  1095,  213  N.  Y.  705. 
Bgan  V.  Board  of  Education  of  City  of  New  York 135  N.  Y.  Supp.  1109 

Appeal  dismissed.     108  N.  E.  1093,  214  N.  T.  653. 
Emmet,  In  re 150  JN.  Y.  SuRp.    «98 

Appeal  dismissed.    10»  N.  E.  1093,  214  N.  T.  659. 

Empire  State  Surety  Co.,  In  re 150  N.  Y.  Supp.    567 

Judgment  affirmed.     lOS  N.  E.  825.  Z14  N.  Y.  653. 

Estabrook  t.  Newbur^h  I>ii;tat,  Heat  &  Power  Co 140  N.  Y.  Supp^  1U8 

Jadgmoit  affirmed.    106  N.  B.  1094.  214  N.  Y.  634. 

Farley,  In  re 150  N.  Y.  Snpp.  1085 

Order  affirmed.    106  N.  B.  417,  214  N.  Y.  212. 

FtiUisot  T.  Bnrsteln 146  N.  Y.  Snppi    938 

Order  affirmed.    108  N.  B.  1093,  213  N.  Y.  703. 

FlTBt  Commercial  Bank  of  Pontine  v.  Valentine. . .' 148  N.  Y.  Supp.    792 

Order  affirmed.    108  N.  B.  1094,  214  N.  Y.  669. 

PHirt  V.  Provident  Ufe  &  Trust  Co.  of  Philadelphia. ..  .141  N.  Y.  Supp.  1119 
Judgment  affirmed.    109  N.  E.  248,  215  N.  Y.  264. 

Ford    V.    Clendenin 140  N.  Y.  Supp.  1119 

Judgment  affirmed.    109  N.  B.  124,  215  N.  Y.  10. 

Friedel  v.  Coffin 140  N.  Y.  Supp.    839 

Order  affirmed.    108  K.  B.  1094,  214  N.  Y.  698. 

Friedman  v.  Borchardt 146  N.  Y.  Supp.    896 

Appeal  dismissed.    108  N.  B.  1094,  214  N.  Y.  TU. 

Fulton  V.  Ingalls 161  N.  Y.  Suppt    l.'W 

Order  affirmed.    108  N.  B.  1094,  214  N.  Y.  666. 

Qandy  t.  Collins 146  N.  Y.  Snpp.      89 

Judgment  reversed.    108  N.  B.  415,  214  N.  Y.  298. 

Gana  v.  .Sttna  Life  Ins.  Co.  of  Hartford,  Conn 146  N.  Y.  Supp.    453 

Judgment  affirmed.    lOS  N.  B.  443,  214  N.  Y.  326. 

Gayetty  v.  Thompson 139  N.  Y.  Supp.  1124 

Judgment  affirmed.    108  N.  B.  1094,  214  N.  Y.  636. 

General  Rubber  Co.  v.  Benedict 149  N.  Y.  Supp.    8S0 

Order  affirmed.   109  N.  E.  95,  218  N.  Y.  18. 

Oilman,  In  re 150  N.  Y.  Supp.  1087 

Appeal  dismissed.    108  N.  B.  1094,  214  N.  Y.  666. 

Ctoeta  V.  DufTy 146  N.  Y.  Supp.    152 

Judgment  affirmed.    109  N.  B.  113,  216  N.  Y.  63. 

Gonnan  v.  Brooklyn  Heights  R.  Co 140  N.  Y.  Supp.  t\m 

Judgment  affirmed.    108  N.  B.  1095,  214  N.  Y.  673. 

Gonufln  v.  City  of  New  York 138  N.  Y.  Supp.  1117 

Judgment  affirmed.    106  N.  E.  1099,  Z14  N.  T.  685. 

Orennell  v.  Greater  New  York  Development  Co. 138  N.  Y.  Supp.    611 

Order  affirmed.    108  N.  E.  1095,  214  N.  Y.  642. 

Gwlnee,  Tn  ne 160  N.  Y.  Supp.  1088 

Order  affirmed.    108  N.  B.  1096,  214  N.  Y.  660. 
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Haap,  In  re.... 150  N.  T.  Snpp.  1089 

Order  affirmed.    108  N.  B.  1096.  2H  N.  T.  66S. 

Hajek  Bros.  &  Co.  v.  Theodore  Starrett  Co 160  N.  Y.  Supp.  1089 

Motion  to  dismiss  appeal  denied.    108  N.  B.  10»5,  214  N.  T.  6S6. 

Harper  v.  City  of  Newburgh 151  N.  TC.  Supp.  1101 

Motion  to  dismiss  appeal  denied.    108  N.  B.  1088,  214  N.  T.  666. 

Heams,  In  re. 147  N.  T.  Supp.    44T 

Order  reversed.     108  N.   B.  816,  214  N.  T.  426. 

Helnsbelmer,  In  re 149  N.  T.  Snpp.    631 

Judgment  modlfled.     108  N.  B.  636.  214  N.  Y.  861. 

Hendrlck's  Estate,  In  re 148  N.  Y.  Supp.    511 

HoUon  to  dismiss  appeal  denied.    108  K.  B.  1095,  214  N.  Y.  618. 

Hendrick's  Estate,  In  re 148  N.  T.  Supp.    611 

Order  affirmed.    108  N.  E.  1095,  214  N.  Y.  663. 

Herman  v.  City  of  Buffalo 143  N.  X.  Supp.    205 

Judgment  rever^.     lOS  N.  B.  45t,  214  N.  Y.  316. 

Hitchcock  V.  Caf6  Raub 138  N.  T.  Supp.  1121 

Judgment  affirmed.    108  N.  E.  1096,  214  N.  Y.  687. 

Hoagland  v.  Leask ,' 138  N.  T.  Supp.    790 

Judgment  affirmed.    106  N.  E.  1096,  214  N.  Y.  645. 

Hobart  v.  Town  of  Tully 145  N.  T.  Supp.  1127 

Judgment  reversed.    108  N.  EX  1096,  214  N.  Y.  606. 

Hoffman's  Will,  In  re. 150  N.  Y.  Supp.    776 

Order  reversed.    109  N.  &  86,  216  N.  Y.  209. 

Honrlban  t.  Delaware,  L.  &  W.  R.  Co. 139  N.  Y.  Supp.  1127 

Judgment  affirmed.    108  N.  E.  1066,  214  N.  Y.  613. 

Hughes  V.  Breakwater  Co. 148  N.  Y.  Supp.  1122 

MoUon  to  dismiss  appeal  denied.    108  N.  E.  1096,  214  N.  Y.  707. 

Hunt  V.  Hay 140  N.  Y.  Supp.  1070 

Judgment  modlfled.     106  N.  B.  861,  Z14  N.  Y.  578. 

Hutchinson   v.    Sperry . . ; 143  N.  Y.  Suw>.    876 

Judgment  affirmed.    108  N.  B.  1097,  214  N.  Y.  616. 

lovlnella's  Will,  In  re 151  N.  Y.  Supp.  1007 

HoUon  to  dismiss  appeal  granted.    108  N.  B.  1067,  214  N.  Y.  688. 

Jacob  Bayer  Lumber  Oo.  y.  Massachusetts  Bonding  &  In- 
surance Co 139  N.  Y.  Supp.  1128 

Judgment  affirmed.    108  N.  B.  1097,  214  N.  Y.  620. 

Jacoby  v.  Brooklyn,  Q.  C.  &  S.  B.  Co. 138  N.  Y.  Supp.    486 

Judgment  affirmed.    108  N.  B.  1097,  214  N.  Y.  680. 
Jones  V.  Beaver  Nat.  Bank 145  N.  Y.  Supp.  1128 

Judgment  affirmed.    108  N.  B.  1097,  214  N.  Y.  61». 
Jones  V.  Thouipson-Starrett  Co. 140  N,  Y.  Supp.    247 

Judgment  affirmed.    108  N.  B.  1097,  214  N.  Y.  705. 
Judd  V.  Lake  Shore  &  M.  S.  B.  Co.... 139  N.  Y.  Supp.    542 

Order  afllrmed.    108  N.  B.  1097,  214  N.  Y.  622. 

Kennard  v.  Ludwlg 141  N.  Y.  Suw).  1126 

Judgment  affirmed.    108  N.  B.  1098,  214  N.  Y.  682. 

Kctcham    v.    Stewart 138  N.  Y.  Suppw  1124 

Judgment  affirmed.    108  N.  B.  1098,  214  N.  Y.  642. 

Klnslla   V.   Shubert 149  N.  Y.  Supp.  1091 

Motion  to  dismiss  appeal  denied.    108  N.  B.  1098,  214  N.  Y.  647. 

Klenk,  In  re 150  N.  Y.  Supp.  365 

Order  affirmed.    108  N.  B.  1098,  214  N.  Y.  715. 

Ko«i8  ▼.  Bohemian  Benevolent  &  Literary  Ass'n 140  N.  Y.  Supp.  1128 

Judgment  affirmed.    108  K.  E.  1098,  214  N.  Y.  682. 
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tarsen  T.  Brooklyn  Dally  Eagle 150  N.  T.  Supp.    464 

Order  affirmed.    108  N.  B.  1098,  m  N.  T.  713. 
Laska  ▼.  Harris 139  N.  Y.  Supp.  1130 

Motion  to  dUmlss  appeal  denied.    108  N.  S.  1098,  ZU  N.  T.  709. 
Leahy  v.  City  of  New  York 138  N.  Y.  Snpp.  1125 

Judgment  affirmed.    106  N.  E.  1099,  214  N.  T.  685. 

Lee  V.  Town  of  Saratoga 146  N.  Y.  Snpp.    106 

Judgment  affirmed.    108  N.  B.  1009,  214  N.  T.  617. 

Leerbiirser  v.  Hennessey  Realty  Co 138  N.  Y.  Supp.    821 

Judgment  modified.    106  N.  E.  1099,  214  N.  T.  659. 

Loomls  V.  New  York  Cent.  &  H.  R.  R.  Co. 138  N.  Y.  Supp.  1126 

Order  reversed.     108  N.  £>.  837,  214  N.  T.  447. 

Lyford  v.  Winters 149  N.  Y.  Supp.    203 

Appeal  dismissed.    106  N.  B.  1099.  214  N.  T.  654.       • 

McCabe  v.  Miller 146  N.  Y.  SuW>.  1099 

Appeal  dismissed.    108  N.  E.  1105.  214  N.  Y.  651. 
McConnlck,   In  re 148  N.  Y.  Snpp.  1128 

Appeal  dismissed.    106  M.  E.  1099,  a4  N.  T.  669. 
McCready  v.  Morse  Dry  Dock  *  Repair  Co 140  N.  Y.  Sui^.  1129 

Judgment  affirmed.    106  N.  IS,  1099,  214  N.  T.  696. 
McEwen  v.  Borden's  Condensed  Milk  Co 138  N.  Y.  Supp.    844 

notion  to  vlthdrav  appeal  dismissed.    lOg  N.  B.  1099,  214  N. 
T.  656. 

McEwen  v.  Borden's  Condensed  Milk  Co 138  N.  Y.  Snpp.    844 

Order  affirmed.    106  N.  Bi  1099,  214  N.  T.  674. 
McGee  v.  Felter 139  N.  Y.  Supp.  1132 

Judgment  affirmed.    108  N.  E.  1100,  214  N.  T.  683^ 

McQuade    v.    Morrow 148  N.  Y.  Supp.    518 

Order  affirmed.    108  N.  B.  1100,  213  N.  T.  702. 
McWhlrter    v.    Bowen 150  N.  Y.  Snpp.  1095 

Appeal  dismissed.    108  N.  B.  1100,  214  N.  T.  655. 

Malcomson  v.  Monaton  Realty  Inv.  Corp 139  N.  Y.  Snpp.    405 

Judgment  affirmed.    108  N.  E.  UOO,  214  N.  T.  677. 

Marsh  v.  Town  of  Belfast 140  N.  Y.  Supp.  1181 

Order  affirmed.    108  N.  B.  1100,  214  N.  T.  617. 

Masel  V.  Brooklyn  Heights  R.  Cb 138  N.  Y.  Supp.  1129 

Order  affirmed.    108  N.  E.  UOO,  214  N.  T.  641. 

Mayhew  v.  August  Belmont  Hotel  Co. 138  N.  Y.  Snpp.  1129 

Judgment  affirmed.    108  N.  B.  UOO,  214  N.  Y.  671. 

Melton  V.  Fulierton  Wearer  Realty  Co 142  N.  Y.  Supp.    862 

Order  reversed.    108  N.  E.  849,  214  N.  Y.  571. 

Metropolitan  Life  Ins.  Co,  v.  Hydrex  Felt  &  Engineer- 
ing Co 149  N.  Y.  Supp.  1097 

Appeal  dismissed.    108  N.  B.  1101,  214  N.  Y.  622. 

Minister,   etc.,   Reformed   Protestant  Dutch    Church   In 

Garden  St.  ▼.  Madison  Ave.  Bldg.  Co 148  N.  Y.  Supp.    619 

Judgment   affirmed.     108  N.   E.   444,   214  N.   Y.   268. 

Montgomery  y.  Cocks 132  N.  Y.  Snpp.  1138 

Judgment  affirmed.    106  N.  B.  UOl,  214  N.  Y.  676. 
Moot  V.  Moot 150  N.  Y.  Supp.  1098 

Order  affirmed.    108  N.  B.  424,  214  N.  Y.  204. 

Morgan,  In  re 150  N.  Y.  Supp.  1096 

Decree  affirmed.     106  N.  E.  844,  214  N.  Y.  460. 

Morse  v.  Canaswactn  Knitting  Co. 139  N.  Y.  Supp.    634 

Judgment  affirmed.    108  N.  B.  UOl,  214  N.  Y.  695. 

Mullen  V.  Schenectady  R.  Co 143  N.  Y.  Supp.  1132 

Judgment  reversed.    108  N.  B.  412,  214  M.  Y.  300. 

Mnlllgan,   In  re 150  N.  Y.  Supp.  1098 

UoUon  to  dUmIss  appeal  denied.    108  N.  B.  UOl,  214  N.  Y.  716. 
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MulllRan  V.    Slnskl 140  N.  Y.  Supp.    835 

Judgment  afflrmod.    108  N.  B.  1101,  21i  N.  T-  S78. 

Murphy  v.  John  Hoffman  Co. 141  N.  X.  Supp.    800 

Judgment  reversed.    109  N.  E.  101,  216  N.  T.  18S. 

Miirtha  v.  Cwitral  Park,  N.  &  E.  R.  R.  Co 130  N.  X.  Supp-  1136 

Judgment  affirmed.    108  N.  E.  1101.  ZU  N.  T.  696. 

Mvtual  Life  Jns.  Co.  v.  Stephens 149  N.  X.  Snpp.  109* 

Order  reversed  and  certified  questions  answered.    108  N.  E.  8St, 
21*  N.  Y.  488. 

Newton  V.  Kruse 147  N.  X.  Supp.  1061. 

Judgment  affirmed.    109  N.  EX  118,  216  N,  Y.  198. 
New  York  State  Const.  Co.  v.  City  of  New  York 148  N.  X.  Supp.    129 

Appeal  dismissed.    108  N.  E.  1101,  214  N.  Y.  S63. 
Noonan   v.    Luther 141  N.  X.  Suk>.  1134 

Judgment  affirmed.    108  N.  B.  U(e.  214  N.  Y.  703. 
Northern  Bank  of  New  York  v.  Neubprger 140  N.  Y.  Supp.  1133 

Judgment  affirmed.    108  N.  E!.  U02,  214  N.  Y.  686. 

Northfem  Westchester  Lighting  Co.  v.  President  &  Trus- 
tees of  Village  of  Os.slnIng 139  N,  Y.  Supp.    878 

Judgment  affirmed.    108  N.  E.  U02,  214  N.  Y.  635. 

O'Connell  v.  Press  Pub.  Co 140  N.  Y.  Supp.  1134 

Judgment  reversed.     108  N.  E.  BBS,  214  N.  Y.  352. 

Odell,    In    re 14»  N.  Y.  Supp.    486 

Order  affirmed.    108  N.  B.  1102,  214  N.  Y.  661. 

OUrer. Refining  Co.  v.  Aspegren 137  N.  Y.  Sui^  105T 

Judgment  affirmed.     108  N.  B.  1102,   214  N.  Y.  638. 

Oswego  Falls  Pulp  *  Paper  Co.  y.  Stecher  Lithographic 

Oo.    140  N.  Y.  Supp.  1134 

-      judgment  affirmed.    109  N.  B.  92,  21E  N.  Y.  98. 

Pftse  V.  Bemh^mer 138  N.  Y.  Supp.  1133 

Judgment  affirmed.    108  N.  E.  1102,  214  N.  Y.  632. 

Peach,   Kx   parte. 150  N.  Y.  Supp.  1101 

Order  affirmed.    108  N.  B.  1102,  214  N.  Y.  623. 
People  T.  Bryant 150  N.  Y.  Supp.  1101 

Appeal  dismissed.    108  N.  E.  1103,  214  N.  Y.  650. 

Poople  V.   Burrows 148  N.  Y.  Siu».  11S4 

Judgment  affirmed.    108  N.  E.  1103,  214  N.  Y.  611. 
People  V.  Charles  Sohwelnler  Press 148  N.  X.  Supp.    726 

Order  affirmed.     108  N.  B.   639,  214  N.  Y.  396. 

People  V.  Ghristman 148  N.  X.  Supp.  1184 

Appeal  dismissed,     108  K.  E.  U03,  214  N.  Y.  649. 

People  V.  C.  KUnck  Packing  Co 149  N.  X.  Supp.    504 

Order  affirmed.     106  N.  E.  278,  214  N.  Y.  121. 

jP«pple  V.  Crane. 150  N,  X.  Supp.    933 

Judgment  reversed.    108  N.  E.  427,  214  N.  Y.  154. 

People  V.  Crane , 150  N.  X.  Supp.    988 

Judgment  reversed.    108  N.  B.  1095,  214  N.  Y.  629. 

People  V.   Dwyer 145  N.  X.  Supp.    748 

Judgment  affirmed.    109  N.  B.  103,  215  K.  Y.  46. 

People  V.  FegelU 148  N.  X.  Supp.    978 

Judgment  affirmed.     108  N.  B.  1103,  214  N.  Y.  670. 

People  V.  Hendrix , 150  N.  Y-  Supp.  11<KJ 

Order  affirmed.    108  N.  E.  1103.  214  N.  Y.  712. 

Pe<4>le  V.   Nelson 148  N.  Y.  Supp.  1136 

Judgment  affirmed.    108  N.  E.  1103,  214  N.  Y.  607. 

People  V.  Payne 149  N,  Y.  Supp.  llOi 

Appeal  dismissed.    108  N.  E-  U03,  213  M.  Y.  701. 
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P*<^le  T.  RuWn 146  N.  T.  Supp.    BSSi 

Judgment  affirmed.    108  N.  B.  IIM,  214  N.  T.  6U. 

lfwp\e  V.  Sttlwell 148  N.  T.  Supp.      @B 

Appeal  dlsmlraed.    lOS  N.  E.  1104,  214  N.  T.  650. 

P«Ople  ex  rel.  Btady  v.  Ho^an 151  N.  X.  Supp.    270 

Order  affirmed.    108  N.  B.  459,  214  N.  T.  ZIS. 

People  ex  tel.  BttUock  v.  Hayes 161  N.  T.  Snpp.  lOTO 

Order  affirmed.    109  N.  Bl  77,  216  N.  T.  172. 

PMple  ex  reL  City  ot  New  York  v.  Peyo 143  N.  Y.  Supp.  334,  HOT 

Ordera  affirmed.    108  N.  B.  1104,  213  N.  Y.  700. 

People  ex  rel  City  of  Olean  t.  Western  New  York  ft 

Pennsylvania  Traction  Co 150  N.  Y.  Snpp.  1104 

Order  rsveraed.    108  N.  E.  847,  214  N.  T.  526. 

People  ex  rel.  Delta  v.  H<«an 161  N.  Y.  Bupp.    261 

Order  aamied.    IM  N.  B.  469,  214  N.  T.  216. 

People  ex  rel.  Flood  v.  Association  of  Mastet  Plnnlbers. .  .146  N.  Y.  Sapp.  1107 
Order  affirmed.    188  N.  B.  1134,  214  N.  T.  710. 

People  ex  rel.  Gallacher  v.  Waldo 144  N.  Y.  Snpp.  1138 

Order  affirmed.    108  N.  B.  1104,  213  N.  T.  707. 

People  ex  rel.  Kahn  v.  Farley 148  N.  Y.  Supp.    413 

Order  affirmed.    108  N.  B.  1104,  214  N.  T.  «07. 

People  ex  reL  Kennedy  v.  Becker 151  N.  Y.  Bupp.    188 

Older  reveraed.    109  N.  B.  U6,  215  M.  T.  42. 

Fieople  ex  rel.  Rioener  t.  Johnaon 140  N.  Y.  Supp.  113S 

Appeal  dismissed.    108  N.  B.  1104,  214  N.  T.  062. 

People  ex  rel.  Lenahan  v.  Grlfifenhagen 149  N.  Y.  Suw.    636 

Appeal  dismissed.    108  N.  B.  Il06,  214  N.  T.  662. 

People  ex  rel.  McKeagney  v.  Waldo 141  N.  Y.  Suiq>.  1141 

Order  affirmed.    108  N.  B.  1106,  214  N.  T.  664. 

People  ex  rel.  Murphy  t.  Prendergast 160  N.  Y.  SupB»    9S2S 

Order  affirmed.    106  N.  B.  U05,  214  N.  Y.  061 

People  ex  reL  New  York  Cent  &  H.  It,  R.  Co.  v.  Public 

Service  Commission  for  2nd  Dist. 145  N.  X.  Supp.    513 

Order  aOroMd.    109  N.  B.  262.  215  N.  T.  241. 

Pe<^le  ex  reL  Stanton  v.  Waldo 147  N.  Y.  Suw,  1135 

Order  aOrmed.    108  N.  B.  1105,  213  N.  T.  704. 

People  ex  rel.  Tetragon  v.  Sohmer 147  N.  Y.  SuMk    611 

Order  affirmed.    108  N.  B.  1106,  213  N.  T.  702. 

People  ex  reL  Town  of  Hempstead  t.  State  Board  of 

Tax  Com'rs 150  N.  Y.  Suwu.      as 

Order  modified.    108  N.  B.  913.  214  N.  T.  694. 

People  ex  reL  Ui-ban  Water  Supply  Co.  t.  Connolly 149  N.  Y.  Supp.    698 

Order  affirmed.    108  N.  B.  1105,  213  N.  T.  706. 

Peterson  v.  Ocean  Electric  R.  Co. 146  M.  Y.  Supp.    611 

Juddurat  aiBrmed.    106  N.  B.  1106,  214  N.  T.  605. 

Phlpps'  Estate,  In  re 151  N.  X.  Supp.  1140 

Order  revefsed.    108  N.  B.  654,  214  N.  Y.  378. 

Plrle  V.  Emery 138  N.  X,  Supp.  1137 

Judrueut  affirflied.    106  If.  B.  lUO,  214  N.  T.  698. 

yirie  V.  Kmery 138  N.  X.  Supp.  1137 

ludtlbent  affirmed.    108  N.  ID.  UU,  214  N.  T.  699. 

Pirie  V.  Etaery 138  N.  Y.  Supp.  1137, 

JudsmeDt  affirmed.     108  N.  B.  IIU.  2l4  K.  T.  700. 

Powers  V.  Powers t......l60  N.  Y.  Sow.    213 

Order  affirmed.    U8  N.  m  U06,  214  N.  T.  660. 

RafTerty  v.  Security  Mut.  Life  Ins.  Co. 145  N.  X.  Supp.  ll'^ 

Judgment  affirmed.    108  N.  B.  1106,  214  N.  T.  612. 
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Recrt,  In  re 144  N.  T.  Supp.  1142 

Order  reirsrsed.    108  N.  B.  666,  tU  N.  T.  383. 
Reichenbach  v.  Kottler 140  N.  Y.  Supp.  1142 

Judgment  affirmed.    108  N.'  B.  1106,  ai  N.  T.  640. 
Reilly  V.  Connable 141  N.  I.  Snpp.  1144 

Judgment  reversed.     108  N.  E.  863,  214  N.  T.  686. 

Rlnebart  v.  Hasco  Bldg.  Co. 138  N.  T.  Supp.    268 

Judgment  affirmed.    108  K.  B.  U06,  214  N.  T.  636. 

Rives  V.  Bartlett 141  N.  T.  Supp.    661 

Judgment  reversed.    109  N.  E.  83,  216  N.  Y.  33. 

Roberts,  In  re 146  N.  T.  Supp.  1110 

Order  affirmed.    108  N.  E.  662,  214  N.  T.  369. 
Roome  v.  Coney  Island  &  B.  R.  Co. 150  N.  Y.  Supp.  1110 

Appeal  dismissed.    108  N.  E.  U06,  214  N.  Y.  707. 
Rnsk,  In  re. ... : 149  N.  T.  Supp.  1109 

Order  affirmed.    108  N.  B.  U07.  213  N.  Y.  701. 
Ryon  V.  Gibiion 142  N.  T.  Snpp.  1142 

Judgment  affirmed.    lOS  N.  B.  U07,  214  N.  Y.  619. 

Sackbdm  V;  PlRueron 148  N.  T.  Suj^.      27 

Judgment  reversed.    109  N.  B.  109,  2IS  N.  Y.  62. 
Sadan  v.  B.  Crystal  &  Son 140  N.  T.  Suk>.  1143 

Judgment  afBrmed.    108  N.  B.  U07,  214  N.  Y.  680. 

Schenectady  Contracting  Co.  v.  City  of  Schenectady 188  M.  Y.  Supp.  1141 

Judgment  affirmed.    IDS  N.  B.  tl07,  214  N.  Y.  628. 

Bdilappendorf  v.  American  R.v.  Trnffle  Co 141  N.  Y.  Snpp.    486 

Judgment  affirmed.    108  N.  B.  1107,  214  N.  Y.  701. 

Schloss  V.  Troman 139  N.  Y.  Snpp.    616 

Judgment  affirmed.    108  N.  B.  1107,  214  N.  Y.  641. 

Sehmedee  v.  Deffaa 138  N.  Y.  Supp.    981 

Judgment  reversed.    106  N.  E.  U07,  214  N.  Y.  676. 

Schouten  v.  Alpine 140  N.  Y.  Supp.  1144 

Judgment  reversed.    109  N.  B.  244,  216  N.  Y.  226. 

Scott  V.  Fourteenth  St  Bank ;140  N.  Y.  Supp.  1144 

Judgment  affirmed.    108  N.  ES.  U07,  214  N.  Y.  624. 

Shanks  v.  Delaware,  L.  &  W.  K.  Co. .148  N.  Y.  Supp.  1034 

Judgment  affirmed.    106  N.  B.  644,  214  N.  Y.  413. 

Shepard  v.  Pennsylvania  R.  Co 143  N.  Y.  Supp.    171 

Judgment  reversed.    108  N.  B.  U08,  214  N.  Y.  616. 

Slnnott  V.  Hanan 141  N.  Y.  Supp.    605 

Judgment  reversed.    106  N.  B.  858,  214  N.  Y.  454. 
SInnotfs  Win,  In  re 148  N.  Y.  Supp.    637 

Order  affirmed.    108  N.  E.  1108,  214  N.  Y.  667. 

Solomon  v.  North  British  &  Mercantile  lua  Co.  of  New 

York    142  N.  Y.  Supp.  1146 

Order  reversed.     109  N.  EX  121,  216  N.  Y.  214. 
Spector  V.  Feidman ,  .140  N.  Y.  Supp.    979 

Judgment  affirmed.    108  N.  E.  1108,  214  N.  Y.  686. 

Standard  Mill.  Co.  v.  De  Pass 139  N.  Y.  Supp.    611 

Order  affirmed.    108  N.  B.  1108,  214  N.  Y.  638. 

Staples  V.  Mead 144  N,  Y,  Supp.  1146 

Judgment  affirmed.    108  N.  E.  1108,  214  N.  Y.  625. 
Stephen  Merrltt  Burial  &  Cremation  Co.  v.  Stephen  Mer- 

•  rltt  Co 140  N.  Y.  Supp.    895 

Judgment  modified.    108  N.  B.  1106,  214  N.  Y.  676. 
Sness  V.  Village  of  Depew 140  N.  Y.  Supp.  1147 

Judgment  affirmed.    108  N.  B.  1109,  214  N.  Y.  625. 

Svendsen  v.  Frank  McWlIllama 142  N.  Y.  Sum*.    W6 

Judgment  affirmed.    108  N.  Bi  1109,  214  N.  Y.  621. 
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Taggfirts  Paper  Co.  v.  New  York  Cent,  ft  H.  R.  R.  Co 139  N.  I.  Supp.  1146 

Judgment  affirmed.    108  KB.  Ii09,  214  N.  T.  CM. 

Tenement  House  Department  of  City  of  New  York  v.  Mc- 

Devltt    ; 150  N.  X.  Supp.    688 

Judgment  affirmed.    109  N.  B.  88,  216  N.  T..  160. 

Terrasni  v.  Illinois  Surety  Vx> 139  N.  X.  Bapg.  1146 

Judgment  affirmed.    108  N.  B.  1109,  .214  N.  T.  677. 

HOe  Guarantee  &  Trust  Co.  v.  Haven 139  N.  X.  Supp.    207 

Judgment  reversed.     108  N.  E.  819,  214  N.  Y.  468. 
Toms  V.  Town  ot  Newfane'. . :  .t: : 139  N.  X.  Supp.  1147 

Appeal  dismissed.     108  N.  B.  U09,  214  N.  Y.  667. 

Travis  V.  Knox  Terpezone  Co 150  N..  Y.  Supp.    621 

OMer  affirmed.    109  N.  E.  !»!«,  216  M.  Y.  26ft. 

CW  T.  international  Ry.  Co 147  N.  X.  Supp.  1146 

Judgment  affirmed.    108  N.  B.  1109,  214  N.  Y.  616. 

Ulman  v.   Newman. . ., 146  N.  X.  Supp.    696 

Appeal  dismissed.    108  N.  B.  1110,  213  N.  Y.  700. 

Union  Bank  of  Brooklyn  v.  Sullivan 145  N.  X.  Supp.  1148 

Judgment  reversed.    108  N.  B.  668,  214  N.  Y.  832. 
Union  Trust  Co.  of  Rochester  v.  Oliver 140  N.  X.  Supp.    681 

Judgment  affirmed.     108  N.  E.  809,  214  N.  Y.  617. 

Varnum    v.    Barrett 146  N.  X.  Supp.  1116 

Judgment  affirmed.    108  N.  B.  lUO,  214  N.  Y.  609. 

Wahle-PhlUlps  Co.  v.  Fifty-Ninth  St.-Madlson  Ave.  Co...  138  N.  X.  Supp.      13 

Judgment  affirmed.    108  N.  B.  UIO,  214  N.  Y.  084. 
Water   Front  on  North    River  In  City   of   New   Xork, 

In  re. 147  N.  X.  Supp.  1148 

Order  reversed.    108  N.  El  649,  214  N.  Y.  387. 

Weed,  In  re 148  N.  X.  Supp.  1149 

Order  affirmed.    108  N.  B.  UIO,  214  N.  Y.  608. 
Welnhelmer    v.    Ross 148  N.  X.  Supp.  1150 

Judgment  affirmed.     108  N.  B.  UIO,  214  N.   Y.  630. 

Weinman  v.  Blake  &  Knowles  Steam  Punip  Works 140  N.  X.  Supp.  1085 

Judgment  affirmed.    108  N.  B.  UIO,  214  N.  Y.  702. 

Westchester  Trust  Co.  v.  Condon 143  N.  X.  Supp.  1149 

Judgment  affirmed.    108  N.  B.  lUl,  214  N.  Y.  627. 

Wester  v.  Casein  Co.  of  America 139  N.  X.  Supp.  1149 

Judgment  affirmed.    108  N.  B.  UU,  214  N.  Y.  631. 

Weston  v.  Watts 149  N.  X.  Supp.  1118 

Appeal  dismissed.    108  N.  B.  1111,  214  N.  Y.  607. 

WetzUr  V.  Wood 138  N.  X.  Supp.  1148 

Judgment  affirmed.    108  N.  B.  UU,  214  N.  Y.  639. 

White  V.  City  of  Buffalo 145  N.  X.  Supp.  1149 

Judgment  affirmed.    108  N.  B.  U12,  214  N.  Y.  618. 

WUliam  B.  Dana  Co.,  In  re 149  N.  X.  Suw>,    417 

Order  affirmed.     108  N.  B.  U12,  214  N.  Y.  710. 
WilUams  V.  City  of  New  Xork ..145  N.  X.  Supp.  1150 

Judgment  reversed.    108  N.  B.  448,  214  N.  Y.  259. 

WUson  V.  Rosenthal 137  N.  X.  Supp.    547 

Judgment  affirmed.    108  K.  B.  1112,  ^4  N.  Y.  636. 
Winthrop's  Estate,  In  re 148  N.  X,  Supp.  1151 

Order  affirmed.     1081  N.  B.  U12.  214  N.  Y.  712. 

Wood  y.  Flak 141  N.  X.  Supp.    342 

Judgment  affirmed.    109  K.  B.  177,  215  N.  Y.  233. 
W.  P.  Callahan  Co.  v.  Hills 139  N.  X.  Supp.  1150 

Judgment  affirmed.     108  N.  E.  1112,  214  N.  Y.  674.' 
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Wright's  Estate,  In  re '. 150  N.  T.  Sopp,    617 

Order  reTersed.    108  N.  B.  UU,  214  N.  T.  TU. 

YoBng  V.  United  States  Mortgage  &  Trust  Co .141  N.  T.  Bapt>-    364 

Judgment  reversed.     108  N.  JS.  418,  214  N.  T.  2TS. 

ToongsT.  Syracuse,  B.  &  N.  Y.  E.  Co 148  N.  I.  Supp.  1131 

Judsment  affirmed.    108  N.  B.  UlS,  94  N.  T.  m. 
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NATBLSON  v.  GOTTLIEB  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    May  13,  1915.) 

Mastkb  and  SsRTAifT  «B973 — ^Nbouwt  of  Sbbtant — WArVKB. 

Defendants,  who,  when  they  gave  their  checks  In  payment  of  a  sales- 
man's weekly  salary,  believed  or  knew  that  he  had  absented  himself  from 
their  factory  and  office  without  permission,  in  vlolatl<m  of  his  contract, 
thereby  waived  the  salesman's  performance  of  his  contract,  and  could  not 
defend  an  action  by  his  assignee  on  that  ground. 

[£'d.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  00- 
102;  Dec  Dig.  «Jc»73.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second 
District. 

Action  by  I/iuis  Natelson  against  Lawrence  B.  Gottlieb  and  Jacob 
J.  Gottlieb,  copartners  in  business  under  the  firm  name  and  style  of  the 
Mercantile  Embroidery  Works.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Myers  &  Goldsmith,  of  New  York  City  (Gordon  S.  P.  Kleeberg,  of 
New  York  City,  of  counsel),  for  appellant. 

Simon  Rasch,  of  New  York  City  (Jacob  B.  Eiseman,  of  Brooklyn, 
of  counsel),  for  respondents. 

GUY,  J.  In  defense  to  this  action  by  payee's  assignee  of  two  checks, 
for  $50  each,  the  makers  set  up  that  prior  to  and  during  the  month  of 
August,  1914,  the  payee,  Robinson,  was  in  their  employ  as  salesman ; 
that  by  the  terms  of  his  employment  the  plaintiff's  assignor  agreed  to 
devote  all  his  time  and  attention  to  the  duties  pertaining  to  said  em- 
ployment, and  not  to  absent  himself  therefrom  without  the  leave  of  the 
defendants ;  that  in  violation  of  his  agreement  he  did  absent  himself 
from,  and  failed  to  discharge,  his  duties  during  the  last  two  weeks  of 
August,  1914;  and  that  at  the  time  the  checks  were  given  the  defend- 
ants were  ignorant  of  the  fact  that  he  had  violated  his  contract.  One 
of  the  checks,  dated  August  26th,  was  for  salary  for  the  week  ending 

^ssFor  otber  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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August  22d ;  the  other,  dated  August  29th,  was  for  the  week  ending 
on  that  date. 

Defendants'  evidence  showed  that  in  August,  1914,  the  plaintiff's 
assignor,  in  continuance  of  prior  contracts  with  the  defendants,  be- 
ginning in  August,  1909,  was,  under  a  yearly  hiring  terminating  Au- 
gust 31,  1914,  employed  as  a  salesman  and  assistant  in  the  management 
of  their  factory,  and  in  designing  and  also  in  the  purchasing  of  raw 
materials,  for  which  the  agreed  compensation  was  a  commission  of  2 
per  cent,  and  $50  per  week;  that  at  some  time  not  later  than  August 
31,  1914,  he  and  the  plaintiff  took  over  the  factory  of  one  Meyer,  who 
was  engaged  in  the  same  line  of  business  as  the  defendants ;  that  plain- 
tiff's assignor  was  at  Meyer's  place  of  business  three  or  four  times 
during  August;  that  on  August  26th,  and  on  other  occasions  before 
September  1st,  he  was  at  a  law  office  with  Meyer  about  half  an  hour 
each  time,  arranging  for  the  sale  or  lease  of  Meyer's  factory ;  and  that 
when  he  called  at  Meyer's  factory  or  place  of  business  it  was  about 
noontime.  August  30th  fell  on  Sunday,  and  for  August  31st,  the  last 
day  of  the  term  of  Robinson's  employment,  he  neither  asked  nor  re- 
ceived any  compensation. 

It  further  appears  that  the  defendants  had  their  factory  in  New 
Jersey  and  an  office  in  the  borough  of  Manhattan ;  that  the  employe's 
work  required  him  to  be  at  the  factory,  and  he  had  to  go  around  the 
city  of  New  York  and  get  business,  having  more  than  a  dozen  houses 
that  it  was  his  duty  to  visit  every  day  in  the  city ;  that  during  the  last 
few  weeks  in  August  he  was  at  the  defendants'  factory  only  once ;  that 
between  August  18th  and  20th,  upon  being  questioned  by  one  of  his 
employers  as  to  his  absence  from  business,  he  said  he  was  fighting  a 
dispossess  action  in  court,  and  he  had  to  be  in  court  from  day.  to  day 
because  the  case  was  dragging;  that  he  gave  his  employer  two  orders 
from  firms  who  had  never  in  fact  given  such  orders  to  him,  although 
he  had  turned  in  one  or  more  orders  during  the  last  two  weeks  of  his 
employment. 

"The  plaintiff  was,  entitled  to  recover  on  the  checks,  unless  his  as- 
signor had  failed  to  perform  the  duties  of  his  employment  during  the 
last  two  weeks  of  five  years  of  presumptively  faithful  service.  The 
employe  had  duties  to  perform  at  the  New  York  office,  at  the  defend- 
ants' factory,  and  throughout  the  city  in  calling  on  the  defendants' 
customers,  and  the  fact  that  he  was  absent  from  the  factory  or  the 
office  did  not  necessarily  mean  that  he  was  derelict  in  the  performance 
of  his  duties. 

If  the  action  were  for  damages  for  wrongful  discharge,  the  burden 
would  be  on  the  defendants  to  prove  facts  in  justification  of  dismissal. 
Linton  v.  Unexcelled  Fire  Works  Company,  124  N.  Y.  533,  27  N.  E. 
406.  If  brought  to  recover  salary,  the  burden  would  probably  be  on 
the  plaintiff  to  preve  performance  of  his  contract.  Seaburn  v.  Zach- 
mann,  99  App.  Div.  218,  90  N.  Y.  Supp.  1005.  But  this  case  is  neither 
an  action  to  recover  damages  nor  for  salary.  The  action  is  on  two 
checks  given  by  the  employers  in  payment  of  salary,  and  at  the  time 
they  gave  these  checks  their  own  testimony  shows  that  they  believed 
or  knew  that  their  employe  had  absented  himself  from  the  factory  and 
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from  their  office  without  permission,  and  notwithstanding  that  fact 
they  chose  for  each  of  the  weeks  in  question  to  give  him  a  check  in 
accordance  with  their  contract,  thus  waiving  complete  performance 
on  the  part  of  their  employ^.  See  Spindel  v.  Cooper,  46  Misc.  Rep. 
569,  92  N.  Y.  Supp.  822. 

Judgment  should  be  reversed,  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event.    All  concur. 


SERVIN  V.  PERRY  et  aL 

(Supreme  Conrt,  Appellate  DlTision,  Second  Department    April  30, 1915.) 

Pabtition  <S=>114 — Costs — Additionai,  Aixowance. 

Under  Code  Civ.  Proc.  §  3253,  providing  that,  In  partition,  an  additional 
allowance  may  be  made  to  the  extent  of  5  per  cent  of  the  value  of  the 
property  partitioned,  an  allovrance  of  5  per  cent  may  be  made  to  plain- 
tiff. In  which  case  no  allowance  may  be  made  to  defendant,  and,  where 
plaintiff  Is  allowed  less  than  5  per  cent,  defendants  may  be  allowed  an 
amount  which,  added  to  plaintiff's  allowance,  shall  not  exceed  5  per  cent 
of  the  value  of  the  property  partitioned,  and  under  section  32!14,  opera- 
tive only  when  the  value  of  the  property  Involved  calls  for  its  appUca- 
tioD,  the  allowance  to  either  party  shall  not  exceed  ¥2,000  nor  the  allow- 
ances to  both  exceed  $4,000. 

[Ed.  Note.— For  other  cases,  see  Partltloa,  Cent.  Dig.  fS  440-449;  Dec. 
Dig.  <8=»114.] 

Appeal  from  Special  Term,  Orange  County. 

Action  by  Abram  F.  Servin  against  John  M.  Servin  and  Jessie  B. 
Servin  and  others.  From  part  of  a  final  judgment,  defendants  John 
M.  Servin  and  Jessie  B.  Servin  appeal.  Final  judgment,  in  so  far 
as  appealed  from,  reversed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON,  and 
RICH,  JJ. 

Philip  A.  Rorty,  of  Goshen,  for  appellants. 

Rosslyn  M.  Cox,  of  Middletown,  for  plaintiff  respondent 

STAPLETON,  J.  The  aggregate  allowances  made  to  the  parties  in 
this  action  for  partition  exceed  5  per  centum  of  the  value  of  the  prop- 
erty partitioned.  The  court  was  powerless  to  make  the  excessive  al- 
lowsiticcs 

In  Warren  v.  Warren,  203  N.  Y.  250,  96  N.  E.  417,  the  Court  of 
Appeals  expressly  approved  the  rule  governing  the  award  of  allow- 
ances in  an  action  for  partition  announced  in  Doremus  v.  Crosby,  66 
Hun,  125,  20  N.  Y.  Supp.  906,  and  followed  in  Van  Meter  v.  Kelly, 
137  App.  Div.  455,  121  N.  Y.  Supp.  874.  Speaking  of  that  rule,  the 
Court  of  Appeals  said : 

"Thus  this  rule  has  the  support  of  authority,  of  long-continued  usage,  and, 
ve  believe,  of  reason  based  upon  controlling  practical  considerations." 

We  venture  to  restate  the  rule :  Section  3253  of  the  Code  of  Civil 
Procedure  provides  that,  in  a  partition  suit,  an  additional  allowance 
may  be  made  to  the  extent  of  5  per  centum  of  the  value  of  the  prop- 

d=>For  other  cases  see  same  topic  A  KET-NUMBER  ID  all  Key-Numbered  DlKeats  A  Indexes 
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erty  partitioned.  If  an  allowance  of  5  per  centum  of  the  value  of  the 
property  partitioned  be  made  to  the  plaintiff,  no  allowance  may  be 
made  to  any  defendant.  If  the  plaintiff  be  allowed  less  Uian  5  per 
centum  of  the  value  of  the  property  partitioned,  the  defendants  may  be 
granted,  upon  the  value  of  their  respective  interests,  a  per  centum  al- 
lowance which,  added  to  the  allowance  made  to  the  plaintiff,  must  not 
exceed  5  per  centum  of  the  value  of  the  property  partitioned.  The  ob- 
ject of  the  section  cited  is  to  give  the  court  discretion,  in  an  action 
for  the  partition  of  real  property,  to  grant  an  additional  allowance  to 
parties,  and  discretion  as- to  the  proper  distribution  thereof  among  par- 
ties, if  it  elects  to  make  a  distribution.  Upon  the  power  there  is,  how- 
ever, a  primary  limitation,  universally  applicable,  namely,  that  the  ag- 
gregate allowances  to  all  parties  must  not  exceed  5  per  centum  of  the 
value  of  the  property  partitioned.  There  is  a  secondary  limitation, 
imposed  by  section  3254  of  the  Code  of  Civil  Procedure,  operative  only 
when  the  value  of  the  property  involved  calls  for  its  application,  name- 
ly, that  in  no  event  shall  the  allowance  to  the  plaintiff  exceed  $2,000, 
and  in  no  event  shall  the  allowance  to  defendants  exceed  $2,000,  and 
in  no  event  shall  the  total  allowances  on  both  sides  exceed  $4,000. 
Weed  V.  Paine,  31  Hun,  10. 

Final  judgment,  in  so  far  as  appealed  from,  reversed,  with  costs  to 
the  appellants,  and  application  for  allowances  remitted  to  the  Special 
Term  for  disposition  in  accordance  with  this  opinion.    All  concur. 


GARDNEK  v.  AMERICAN  EDTJCATIONAti  ALLIANCE. 
(Supreme  Court,  Appellate  Term,  First  Department    May  U,  1915.) 

MASTBB  and   SBBVANT  «=»35,  41— CONTBACT  OF  EMPLOYMENT — DlSCHABQE. 

Where  plaintiff  was  hired  at  a  weekly  salary,  the  contract  being  ter- 
minated by  alterations  in  terms  which  the  plaintiff  refused  to  accept, 
being  thereupon  discharged,  lie  was  bound  to  cease  work,  and  bis  remedy 
was  a  suit  for  damages,  limited  to  wages  for  one  week. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {{ 
12,  41,  60-53;  Dec.  Dig.  «=»35,  41.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Edward  W.  Gardner  against  the  American  Educational 
Alliance.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Sutro  &  Wright,  of  New  York  City  (Boardman  Wright,  of  New 
York  City,  of  counsel),  for  appellant. 
Thomas  W.  McKnight,  of  New  York  City,  for  respondent. 

COHALAN,  J.  Plaintiff,  a  salesman  of  books,  sued  to  recover 
salary,  commissions,  and  traveling  expenses  alleged  to  be  due  him  from 

4s»For  other  cases  aee  same  topio  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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the  defendant.  The  alleged  term  of  eniployment  was  from  June  17, 
1914,  to  August  17,  1914. 

Plaintiff  bases  his  claim  of  a  definite  agreement  for  a  salary  of  $25 
per  week  upon  an  interview  with  Mr.  Huntley,  the  president  of  the 
defendant  corporation.  It  appears  from  his  testimony  that  he  showed 
that  officer  a  pencil  memorandum  containing  his  proposed  terms  of 
hiring;  that  thereupon  Mr.  Huntley  stated  that  later  he  would  pre- 
pare an  agfreement  No  written  agreement,  however,  was  ever  pre- 
pared or  executed.  Even  assuming  that  there  was  a  contract  of  em- 
ployment, as  asserted  by  the  plaintiff,  it  was  terminated  on  July  9,  1914. 
Hence  the  plaintiff  was  entitled  to  receive  thereafter  only  the  commis- 
sions earned  by  him. 

Upon  his  discharge,  unless  he  was  willing  to  work  under  the  terms 
of  the  contract  proposed  by  Mr.  Rines,  the  defendant's  agent,  the  plain- 
tiff was  bound  to  cease  work,  and  if  he  were  improperly  discharged, 
his  remedy  was  a  suit  for  damages ;  these  damages  in  this  case  would 
be  limited  to  wages  for  one  week.  Howard  v.  Daly,  61  N.  Y.  362,  19 
Am.  Rep.  285 ;  Dallas  v.  Murry,  37  Misc.  Rep.  599,  75  N.  Y.  Supp. 
1040. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 


COHEN  et  al.  v.  KABACK. 
(Supreme  Court,  Appellate  Term,  First  Department    May  11,  191R.) 

1.  BArLMEifT  ^=>16 — CoNVKBSioN — Dbxat  iw  Retttbn  of  Goods. 

Where  a  dyer  delayed  delivering  the  goods  of  the  owner,  but  the  delay 
was  not  ■willful,  or  under  such  circumstances  as  to  amount  to  a  denial 
of  ownership  or  of  right  to  possession,  the  delay  was  not  a  conversion  of 
the  goods. 

[Ed.  Note.— For  other  cases,  see  Bailment,  Cent  Dig.  ${  61,  58,  60,  65, 
84,  96 ;   Dec.  Dig.  «=9l6.] 

2.  Appbal  and  Ebsob  €=»171 — Theoby  in  Loweb  Codbt — ^Natube  of  Action. 

Where  it  was  agreed  at  the  trial  that  the  action  was  for  breach  of 
contract,  it  must  be  treated  as  such  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  U  1053- 
1063,  1066,  1067,  1161-1165;  Dec.  Dig.  «=>1TI.] 

8.  Baiuunt  «s>32 — BsBAca — Dbi.at  nr  Dkuvebt. 

In  an  action  for  breach  of  contract  by  delaying  the  delivery  of  goods 
sent  to  defendant  to  be  dyed,  where  the  goods  were  tendered  to  plaintiff 
before  the  trial,  the  measure  of  damages  is  the  difference  In  the  value  of 
the  goods  cansed  by  the  delay,  and  not  the  full  value  of  the  goods,  since 
a  Judgment  for  breach  of  contract  would  not  operate  to  transfer  the 
title  to  the  defendant 

[Ed.  Nota— For  other  cases,  see  Bailment,  Cent  Dig.  tf  69,  133;  Dec. 
Dig.  <8=»32.] 

4.  Bailuknt  «=>16 — Actions  fob  Bbbach— Dakages — Retubn  or  Pbopkbtt. 

An  owner  of  goods  who  sent  them  to  be  dyed  could  not,  by  bringing  an 

action  against  the  dyer  before  the  latter  had  refused  to  deliver  or  return 
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them,  preclude  the  dyer's  right  to  return  the  goods  so  as  to  avoid  liabili- 
ty for  their  full  value.  ► 

[Ed.  Note. — For  other  cases,  see  Bailment,  Cent  Dig.  {|  61,  ^  00,  65, 
84,  95;  Dec.  Wg.  «=»16.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Jacob  J.  Cohen  and  others  against  Abraham  Kaback,  do- 
ing business  under  the  firm  name  and  style  of  the  Artistic  Dyeing  Com- 
pany. Judgment  for  the  plaintiffs,  and  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Nathan  H.  Stone,  of  New  York  City,  for  appellant. 
Greenberg  &  Zimmerman,  of  New  York  City,  for  respondents. 

LEHMAN,  J.  The  plaintiffs  delivered  to  the  defendant  some  wool- 
en goods  on  August  19th.  The  defendant  agreed  to  dye  the  goods,  and, 
according  to  plaintiffs'  testimony,  to  return  them  within  20  days.  For 
some  reason  the  work  of  the  defendant  was  delayed,  and  the  plaintiffs 
thereupon,  on  September  28th,  or  40  days  after  the  goods  were  deliv- 
ered, began  this  action.  Thereafter  the  defendant  tendered  the  goods, 
but  the  plaintiffs  refused  to  accept  them,  and  bought  other  goods. 
There  is  no  evidence  that  the  goods  had  deteriorated  in  value  between 
the  date  on  which  they  should  have  been  delivered  and  the  date  on 
which  they  were  delivered.  The  trial  justice,  however,  gave  judgment 
for  the  sum  of.  $150. 

[1-4]  The  judgment  is  clearly  erroneous  uitless  proper  measure  of 
damages  in  this  case  is  the  full  value  of  the  goods  delivered  to  the  de- 
fendants. The  complaint  sets  forth  two  causes  of  action,  one  for 
breach  of  contract  and  one  for  conversion.  While  there  are  undoubt- 
edly cases  where  a  failure  to  deliver  goods  may  amount  to  a  conver- 
sion, I  do  not  think  that  the  present  case  presents  such  features.  The 
delay  is  not  shown  to  have  been  willful,  or  under  such  circumstances 
as  would  amount  to  a  claim  of  ownership  in  the  defendant  or  any  de- 
nial of  ownership  or  right  to  possession  in  the  plaintiffs.  In  any  event, 
at  the  trial  it  was  apparently  agreed  that  the  action  was  one  for  breach 
of  contract,  and  upon  this  appeal  we  must  consider  it  in  that  light.  If 
the  claim  was  for  breach  of  contract,  then  clearly  the  measure  of  dam- 
ages is  the  change  in  the  value  of  the  goods  due  to  the  delay.  The 
judgment  in  an  action  for  breach  of  contract  does  not  result  in  any 
change  of  ownership,  and  the  plaintiff  is  therefore  not  entitled  to  re- 
cover the  full  value.  The  plaintiffs  by  bringing  an  action  within  40 
days  after  delivery,  at  a  time  when  there  was  no  actual  refusal  to  de- 
liver or  return  the  goods,  cannot  preclude  the  defendants  from  there- 
after returning  the  goods,  or  impose  upon  them  a  liability  for  their 
full  value. 

Judgment  should  be  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 
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(90  Misc.  Bep.  271) 

CITY  OF  NEW  TORE  v.  603  FIFTH  AVENUE  CO. 

(Supreme  Coart,  Appellate  Term,  First  Department.    May  10,  1916.) 

1.  Licenses  9s341 — License  Obsiraitcb — Violation — ^Defense. 

In  an  action  for  penalties  for  violating  a  city  license  ordinance,  It  was 
no  defense  that  defendant  bad  diligently  endeavored  to  procure  a  license, 
but  was  delayed  through  the  stupidity  or  laziness  of  einploy&s  in  the  li- 
cense bureau. 

[Ed.  Note. — For  other  cases,  see  Licenses,  (3ent  Dig.  Si  84-87;  Dec. 
Dig.  i8=>41.] 

2.  Licenses  i3s>7 — Ei.ECTBia  SiON  Obdinance — Validitt. 

A  license  ordinance,  providing  that  "no  electric  sign  shall  be  maintain- 
ed In  the  city  of  New  York  contrary  to  the  pro%'islons  of  this  ordinance, 
under  a  penalty  of  $10  a  day  for  each  day  or  part  of  a  day,  the  same 
shall  be  maintained,"  and  also  providing  a  plain  and  simple  method  of 
obtaining  a  license,  was  not  open  to  the  objection  that  It  was  unreason- 
able and  its  meaning  not  plain. 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent.  Dig.  §{  7-15, 19 ;  Dec. 
Dig.  ©=7.] 

Pendleton,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  the  City  of  New  York  against  the  503  Fifth  Avenue  Com- 
pany. From  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  February  term,  1915,  before  GUY,  PENDLETON,  and 
SHEARN,  JJ. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (Herman  Stiefel 
and  A.  Judson  Hyatt,  both  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Louis  Cans,  of  New  York  City,  for  respondent. 

SHEARN,  J.  [  1  ]  In  an  action  to  recover  penalties  for  violating  a 
city  ordinance  requiring  a  license  before  certain  acts  may  be  lawfully 
done,  it  is  no  defense  to  show  that  the  defendant  diligently  endeavored 
to  procure  a  license,  but  was  delayed  through  the  stupidity  or  laziness 
of  employes  in  the  license  bureau.  If  such  a  "defense"  may  prevail, 
the  city  ordinances  are  so  much  waste  paper.  With  a  valid  ordinance 
such  as  this,  the  only  issue  in  a  suit  for  a  penalty  is  whether  the  ordi- 
nance was  violated. 

[2]  This  electric  sign  ordinance  is  reasonable  and  perfectly  plain. 
It  provides  that : 

"No  electric  sign  shall  be  maintained  In  the  city  of  New  York  contrary  to 
the  provisions  of  this  ordinance  under  a  penalty  of  $10  a  day  for  each  day 
or  part  of  a  day  the  same  shall  be  so  maintained." 

It  provides  a  plain  and  simple  method  of  obtaining  a  license.  The 
ordinance  was  approved  July  24,  1912,  the  sign  then  existing,  and  de- 
fendant's application  for  a  license  is  dated  September  26,  1913,  and  was 
issued  September  29,  1913.    The  comment  of  the  Appellate  Division 
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Marinus  Willett,  of  Jamaica,  for  appellants. 

Merle  I.  St.  John,  of  New  York  City,  for  respondent, 

HOTCHKISS,  J.  In  the  first  cause  of  action  it  is  alleged :  That  in 
December,  1870,  one  Bragaw  was  the  owner  of  certain  real  property. 
That  in  December,  1870,  Bragaw  conveyed  to  Babette  Stemmler,  who 
gave  back  a  purchase-money  mortgage.  In  June,  1873,  Babette  con- 
veyed to  trustees  to  sell  and  apply  the  proceeds  as  "in  said  deeds  set 
forth."  That  the  trustees  found  it  impossible  to  execute  their  trust, 
and  brought  an  action  to  have  that  fact  decreed,  that  they  be  discharg- 
ed, and  that  a  receiver  be  appointed.  That  in  August,  1875,  a  juc§- 
ment  to  that  effect  was  entered,  and  one  Stevens  appointed  receiver, 
but  thereafter  died,  and  in  June,  1895,  Gitterman  was  substituted  in 
his  place.  In  May,  1907,  Gitterman  filed  his  petition  that  he  be  ap- 
pointed substituted  trustee  under  the  aforesaid  deed  of  trust,  and  that, 
as  such  trustee,  he  be  authorized  to  quitclaim  to  Casserly,  subject  to 
the  purchase-money  mortgage,  and  also  subject  to  all  taxes,  assess- 
ments, and  sales,  which  petition  was  granted  by  order  duly  entered.  In 
the  meantime,  Bragaw  brought  an  action  to  foreclose  his  purchase- 
money  mortgage,  and  in  June,  1903,  a  decree  of  foreclosure  and  sale 
was  entered,  in  pursuance  of  which,  on  December  18,  1908,  the  prem- 
ises were  sold  to  defendant  Alsdorf,  subject  to  "the  liens  of  all  valid 
taxes,  assessments,  water  rates,  and  sales  hereunder,"  which  with  in- 
terest to  December  31,  1903,  were  recited  in  the  decree  to  amount  to 
$126,267.20.  In  March,  1909,  Alsdorf  assigned  his  bid  to  defendant 
Anonymous  Company,  and  on  March  17th  the  referee's  deed  was  de- 
livered to  that  company,  and  on  the  next  day  it  conveyed  the  prem- 
ises to  the  defendant  Cabinet  Land  Company.  In  April,  1909,  the  ref- 
eree's report  was  filed,  showing  that  he  had  sold  the  property  sub- 
ject to  taxes  and  assessments  and  had  realized  a  surplus  of  $3,800. 
Between  1870  and  1898  the  property,  which  was  located  in  Long  Is- 
land City,  had  been  subjected  to  excessive  taxes.  By  chapter  686  of 
,the  Laws  of  1904,  one  year  after  the  decree  of  foreclosure  was  en- 
tered, and  four  years  before  the  sale  was  had,  the  city  was  authorized 
to  compromise  with  Long  Island  City  property  owners  for  back  taxes, 
assessments,  and  sales.  In  May,  1906,  and  again  in  May,  1907,  "depon- 
ent" filed  his  petition  under  the  act,  and  in  May,  1906,  Gitterman  filed 
a  similar  petition.  But  on  or  about  March  19,  1909,  the  defendants, 
"or  some  one  of  them,"  had  apparently  accomplished  a  settlement  with 
the  city,  for  they  then  paid  $77,245.75  in  settlement  of  the  $126,267.20 
in  taxes  and  assessments  found  to  be  due  by  the  foreclosure  decree — a 
difference  of  forty-nine  thousand  and  odd  dollars,  which  amount  plain- 
tiff claims  to  recover  from  these  defendants,  having  by  various  means, 
all  of  which  are  alleged,  succeeded  to  the  interests  of  Babette  Stemm- 
ler and  Gitterman  as  trustee  in  the  premises. 

[  1  ]  The  theory  of  the  complaint  is  that  the  purchaser  at  the  fore- 
closure sale  took  the  property  charged  with  a  lien  for  taxes  and  as- 
sessments in  the  sum  of  $126,267.20;  and,  inasmuch  as  he  succeeded 
in  settling  with  the  city  for  a  smaller  amount,  plaintiff  is  entitled  to 
recover  the  difference.  It  needs  no  extended  argument  to  show  that 
the  law  affords  no  basis  for  any  such  claim.    When  the  decree  of  fore- 
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closure  was  entered,  the  premises  were  subject  to  liens,  as  therein  stat- 
ed. The  purchaser  at  the  subsequent  sale  bought  at  his  peril,  and  to 
him  equally  inured  the  right  to  resist  the  liens  or  any  of  them  and  to 
obtain  whatever  reduction  he  could.  Whatever  reduction  he  or  his 
assignor  so  secured  was  in  his  own  right  and  not  in  the  right  of  plain- 
tiff's predecessors  in  title. 

[2]  The  second  cause  of  action  alleges  that  on  or  about  a  certain 
date  the  defendants  received  and  collected  to  and  for  the  benefit  of  the 
plaintiff  forty-nine  thousand  odd  dollars,  which  said  sum  the  defend- 
ants retained  and,  though  duly  demanded,  refused  to  pay.  This  is 
clearly  insufficient,  because  no  express  promise  is  alleged,  nor  is  any 
fact  alleged  from  which  an  implied  promise  can  be  presumed.  Van 
Santvoord's  Pldgs.  (2d  Ed.)  259,  260. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements ;  and,  inasmuch  as  the  form  of  the  motion  below  involv- 
ed the  issue  of  law  raised  by  the  attack  on  the  demurrer  (see  Nat.  Park 
Bank  v.  Billings,  144  App.  Div.  536,  129  N.  Y.  Supp.  846,  and  cf.  God- 
win V.  Liberty-Nassau  Bldg.  Co.,  144  App.  Div.  164,  128  N.  Y.  Supp. 
791),  the  demurrer  should  be  sustained,  and  the  motion  denied,  with 
$10  costs,  with  leave  to  plaintiff  to  serve  an  amended  complaint  within 
20  days  after  service  of  the  order  to  be  entered  hereon  upon  payment 
of  costs  in  this  court  and  in  the  court  below.  Order  filed.  All  con- 
cur. 


PEOPLE  ex  rel.  MARSHALL  v.  MOORE,  County  Sheriff.    (No.  59-38.) 
(Supreme  Court,  Appellate  Oivision,  Third  Department    May  5,  1915.) 

1.  BXTBAMTION    €=»36 INTERSTATE    EXTBADmoN — WARRANT    OF   ABBEST. 

A  warrant  of  arrest  Issued  by  the  Governor  pursuant  to  a  requisition 
trom  the  Goremor  of  another  state  was  sufficient  prima  facie  to  justify 
the  arrest  of  the  person  named  therein  and  his  delivery  to  the  agent  of 
the  demanding  state. 

[Ed.  Note. — For  other  cases,  see  Extradition,  Cent  Dig.  {S  40-43;  Dec. 
Dig.  «=>36.] 

2.  Extradition   ^=>24 — Irterstatb  Extbadition — Dtttt  to  Deliver  Fdgi- 

TiVEs  from  Justice. 

Extradition  proceedings  are  purely  constitutional  and  statutory,  and, 
when  the  conditions  prescribed  by  law  are  fulfilled.  It  becomes  the  duty  of 
the  executive  of  the  state,  to  which  a  person  has  fled,  to  arrest  the  fugi- 
tive and  deliver  him  over  to  the  agent  of  the  demanding  state. 

[Ed.  Note. — For  other  cases,  see  Extradition,  Cent  Dig.  {  28 ;  Dec.  Dig. 
«=»24.] 

8.  Extbadition  9=>32 — Interstate  Extradition — Sufmcienct  of  "Indict- 
ment." 

Under  Rev.  St  U.  S.  I  5278  (U.  S.  Comp.  St  1918,  f  10126),  providing 
that  when  the  executive  authority  of  any  state  or  territory  demands  any 
person,  as  a  fugitive  from  Justice,  of  the  executive  authority  of  any  state 
or  territory  to  which  such  person  has  fled,  and  produces  a  copy  of  an  in- 
dictment found  charging  the  person  demanded  with  having  committed 
treason,  felony,  or  other  crime,  certified  as  authentic  by  the  Governor  of 
the  state  or  territory  from  whence  the  person  so  charged  has  fled.  It 
shall  be  the  duty  of  the  executive  authority  of  the  state  or  territory  to 
which  such  person  has  fled  to  cause  him  to  be  arrested  and  delivered  to 
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the  agent  of  the  executive  authwlty  making  the  demand,  the  "Indictment" 
cmitemplated  Is  a  written  accusation  of  one  or  more  persons  of  a  crime 
or  misdemeanor  preferred  to  and  presented  upon  oath  by  a  grand  Jury, 
and  the  statute  contemplates  an  indictment  found  in  due  course  of  pro- 
cedure in  the  demanding  state,  and  not  necessarily  a  common-law  indict- 
ment, nor  an  Indictment  under  the  statutes  of  the  state  to  which  the  ac- 
cused person  has  fled. 

[Ed.  Note.— For  other  cases,  see  Extradltton,  Cent.  Dig.  iS  3ft-38 ;  Dec. 
Dig.  «=>32. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Indictment,] 

4.  Habeas  Corpus  ®=>85 — Interstate  Extbadition — Bcbden  op  Pboof. 

Upon  a  requisition  by  the  Governor  of  a  state  for  the  return  of  an  al- 
leged fugitive  from  justice,  the  existence  of  a  valid  Indictment  Is  mani- 
fested at  least  prima  facie  by  the  certificate  of  the  Governor  of  such  state, 
and  it  is  for  the  accused  person,  on  habeas  corpus,  to  show  that  he  is 
iUegally  held. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  {$  77,  78; 
Dec.  Dig.  <S=»85.] 

5.  Habeas  Corpus  <S=>113 — Appe:ax — Hajiki.ess  Ebbob. 

As,  on  habeas  corpus  by  a  person  arrested  pursuant  to  a  requisition 
from  the  Governor  of  another  state,  the  certificate  of  such  Governor  was 
prima  facie  proof  of  the  existence  of  a  valid  Indictment,  under  the  laws 
of  that  state,  and  as  the  burden  was  on  the  accused  person  to  show  that 
he  was  illegally  held,  he  was  not  prejudiced  by  the  admission  of  Informal 
proof  of  the  statutes  of  the  demanding  state,  unless  the  parties  opposing 
the  writ  were  guilty  of  bad  faith  and  actually  deceived  the  court  as  to 
the  law  of  such  state. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent  Dig:  fg  102-115; 
Dec.  Dig.  «S=»113.] 

8l  Habeas  Cobfus  <s=392 — Scope  of  Kevixw. 

On  habeas  corpus  by  a  i;)erson  sought  to  be  extradited,  the  question  of 
law  whether  there  Is  an  indictment  duly  certifled  by  the  Governor  of  the 
demanding  state,  and  the  question  of  fact  whether  the  accused  person 
has  fled  from  that  state,  and  is  a  fugitive  from  justice,  are  open  to  con- 
sideration, 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  §g  81,  83, 
87-96;   Dea  Dig.  «=»92.] 

I.  ELabeas  Corpus  fi=»85 — Intbbstate  Extbadition — Pbksuhptions. 

On  habeas  corpus  by  a  person  sought  to  be  extradited,  where  there  Is 
an  indictment  duly  certified  by  the  Governor  of  the  demanding  state,  the 
presumption  must  be  that  the  grand  jury,  In  finding  the  indictment,  has 
acted  within  Its  powers,  as  the  law  presumes  that  public  officers  per- 
formed their  duties,  and  that  their  oSlclal  acts  are  regular. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  fj  77,  78; 
Dec.  Dig.  «=985.] 

8.  Extbadition   <s=>32 — Interstate   ExTBAranoN — SuFFicnuroT   of   Indiot- 
UENT — "Stealing" — "Larceny." 

An  Indictment  found  by  a  Massachusets  grand  jury,  containing  a  cai>- 
tlon  consisting  of  the  name  of  the  commonwealth,  county,  and  court  .and 
the  time  of  the  sitting  of  the  court,  as  required  by  the  Massachusetts 
statutes,  followed  by  a  presentation  by  the  jurors  for  the  commonwealth 
<m  their  oath  that  a  person  named  therein,  on  a  date  specified,  did  steal 
money  of  the  amount  and  value  in  all  of  $1,150  of  the  property  of  D.,. 
though  not  such  an  indictment  as  would  be  required  in  New  York,  c<m- 
formed  to  the  requirements  of  the  statutes  of  Massachusetts,  which  pro- 
vide that  an  indictment  shall  contain  a  plain  and  concise  description  of 
the  act  constituting  the  crime,  or  the  appropriate  legal  term  descriptive 
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of  such  act,  without  a  detailed  description  thereof;  that  the  words  used 
In  a  statute  to  define  a  crime  or  other  words  conveying  the  same  mean- 
ing may  be  used ;  that  the  words  "stealing"  and  'larceny"  may  be  used 
to  convey  the  meaning  of  a  criminal  taking,  obtaining,  or  converting  of 
personal  property  with  Intent  to  defraud,  or  deprive  the  owner  perma- 
nently of  the  use  of  It,  Including  all  forms  ef  larceny,  criminal  embezzle- 
ment, and  obtaining  by  criminal  false  pretenses ;  that  the  time  and  place 
of  the  commission  of  the  crime  need  not  be  alleged,  unless  It  Is  an  es- 
sential element  of  the  crime ;  that  the  allegation  of  time  in  the  caption 
shall,  unless  otherwise  stated,  be  considered  as  an  allegation  that  the  act 
was  committed  before  the  finding  of  the  Indictment  after  it  became  a 
crime,  and  within  the  period  of  limitations,  and  that  the  name  of  the 
county  and  court  in  the  caption  shall,  unless  otherwise  stated,  be  con- 
sidered as  an  allegation  that  the  act  was  committed  within  the  territorial 
Jurisdiction  of  the  court,  and  that  all  allegations,  unless  otherwise  stated, 
shall  be  considered  to  refer  to  the  same  time  and  place. 

[Ed.  Note. — For  other  cases,  see  Extradition,  Cent  Dig.  {{  36-38;  Dec. 
Dig.  «=»32. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Larceny;   Steal.] 

9.  ExTBADiTioN   «=»32 — Interstate  Bztradition' — SuFFioiBnoT  or   Indict- 

UENT. 

Where  an  indictment  against  a  person  sought  to  be  extradited  is  certi- 
fied by  the  Governor  of  the  demanding  state  to  be  authentic,  it  need  not 
show  upon  its  face  where  the  crime  took  place,  or  that  the  accused  per- 
son was  within  the  demanding  state. 

[Ed.  Note.— For  other  cases,  see  Extradition,  Cent  Dig.  §S  36-38 ;  Dec. 
Dig.  «=»32.] 

10.  Extradition    €=»34  —  Intebstate    Extbadition  —  Pbockbdinob    bifobe 
govkbnob. 

It  was  not  necessary  that  a  certified  copy  of  the  statutes  of  another 
state,  under  which  an  indictment  was  found,  should  be  presented  to  the 
Governor  of  this  state  on  a  requisition  from  the  Governor  of  the  state  in 
which  the  indictment  was  found,  as  the  Governor  could  insist  and  pre- 
snmably  did  insist  upon  the  production  of  whatever  he  deemed  neces- 
sary or  important  properly  to  Inform  him  on  the  subject 

[Ed.  Note. — For  other  cases,  see  Extradition,  Cent  Dig.  S$  35-^ ;  Dec. 
Dig.  <S=s>34.] 

11.  ExTBADinow  ®s>35 — Intebstate  Extbadition — Legality  of  Arbest. 

An  Indictment  against  a  person  sought  to  be  extradited,  duly  certified 
by  the  Governor  of  the  demanding  state,  was,  as  matter  of  law,  conclu- 
sive. In  the  absence  of  fraud,  and  afforded  a  perfect  Justification  for  a 
warrant  of  arrest  by  the  Governor  of  this  state. 

[Ed.  Note. — For  other  cases,  see  Extradition,  Cent  Dig.  {  39 ;  Dec.  Dig. 
«=35.] 

Appeal  from  Special  Term,  Clinton  County. 

Habeas  corpus  by  the  People,  on  relation  of  N.  Monroe  Marshall, 
against  John  N.  Moore,  as  Sheriff  of  the  County  of  Clinton,  N.  Y, 
From  an  order  dismissing  the  writ  theretofore  issued,  and  remand- 
ing the  relator,  he  appeals.    Affirmed. 

Argued  March  term,  1915,  before  SMITH,  P.  J.,  and  KELLOGG, 
LYON,  HOWARD,  and  WOODWARD,  JJ. 

John  E.  Judge,  of  Plattsburgh,  for  appellant 
Thomas  D.  Lavelle  and  A.  C.  Webber,  Asst.  Dist.  Attys.,  both  of 
Boston,  Mass.,  for  respondent. 
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.WOODWARD,  J.  On  the  5th  day  of  August,  1914,  the  Governor 
of  Massachusetts  made  a  requisition  upon  the  Governor  of  the  state 
of  New  York  for  the  rendition  of  the  relator,  based  on  an  indictment 
for  theft  or  larceny.  This  indictment  was  found  at  Boston,  Mass.,  on 
the  6th  day  of  July,  1914,  and  no  question  is  raised  here  that  a  copy  of 
this  indictment  was  not  duly  certified  in  harmony  with  the  require- 
ments of  the  statute.  The  warrant  of  the  Governor  of  this  state,  honor- 
ing such  requisition,  was  made  on  the  6th  day  of  August,  1914,  and  on 
the  8th  day  of  August  of  that  year  the  relator  was  taken  into  custody 
by  the  sheriff  of  Clinton  county,  the  respondent  herein,  and  on  the 
same  day,  upon  the  relator's  petition,  a  writ  of  habeas  corpus  and  a 
writ  of  certiorari  were  duly  granted.  The  proceedings  upon  the  return 
to  these  writs  were  brought  on  for  a  hearing  before  the  justice  grant- 
ing the  order  on  the  17th  day  of  August,  1914.  On  the  18th  day  of 
August,  1914,  the  order  appealed  from,  dismi.ssing  the  writs,  was  made, 
and  on  the  same  day  the  relator  served  and  filed  a  notice  of  appeal  to 
this  court.  The  guestions  presented  by  this  appeal  relate  to  the  suffi- 
ciency of  the  indictment. 

Clause  2  of  section  2  of  article  4  of  the  Constitution  of  the  United 
States  provides  that: 

"A  person  charged  in  any  state  with  treason,  felony,  or  other  crime,  who 
shall  flee  from  Justice,  and  be  found  In  another  state,  shall  on  demand  of  the 
executive  authority  of  the  state  from  which  he  fled,  be  delivered  up  to  be 
removed  to  the  state  having  jurisdiction  of  the  crime." 

In  Commonwealth  of  Kentucky  v.  Dennison,  24  How.  66,  104,  16  L. 
Ed.  717,  it  was  held  that  this  provision  was  not  self-executing,  and 
Congress  in  1793  enacted  a  statute,  now  substantially  reproduced  as 
section  5278  of  the  United  States  Revised  Statutes,  reading  in  part 
as  follows: 

"Sec.  5278.  Whenever  the  executive  authority  of  any  state  or  territory  de- 
mands any  i>erson  as  a  fugitive  from  justice,  of  the  executive  authority  of 
any  state  or  territory  to  which  such  person  has  fled,  and  produces  a  copy  of 
an  indictment  found  or  an  affidavit  made  before  a  magistrate  of  any  state 
or  territory,  charging  the  person  demanded  with  having  committed  treason, 
felony,  or  other  cYlme,  certifled  as  authentic  by  the  Governor  or  chief  magis- 
trate of  the  state  or  territory  from  whence  the  person  so  charged  has  fled,  it 
shall  be  the  duty  of  the  executive  authority  of  the  state  or  territory  to  which 
such  person  has  fled  to  cause  blm  to  be  arrested  and  secured,  and  to  cause 
notice  of  the  arrest  to  be  given  to  the  executive  authority  making  such  de- 
mand." etc. 

[1,  2]  The  proceedings  in  this  case  were  under  this  section,  and  the 
warrant  issued  by  the  Governor  was  sufficient  prima  facie  to  justify 
the  arrest  of  the  relator  and  his  delivery  to  the  agent  of  the  state  of 
Massachusetts  Hyatt  v.  Corkran,  188  U.  S.  691,  709,  23  Sup.  Ct.  456, 
47  L.  Ed.  657.  The  proceeding  is  purely  constitutional  and  statutory ; 
the  law  prescribes  certain  conditions;  and,  when  these  are  fulfilled, 
it  becomes  the  duty  of  the  executive  of  the  state,  to  which  the  person 
has  fled,  to  arrest  the  fugitive  and  to  deliver  him  over  to  the  agent  of 
the  demanding  state. 

"It  follows,  however,"  say  the  court  in  Roberts  v.  EelUy,  116  U.  S.  80,  94,  6 
Sup.  Ct  201,  290  (29  L.  Ed.  544),  "that  whenever  the  executive  of  the  state, 
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upon  wbom  such  a  demand  has  been  made,  by  virtue  of  his  warrant,  causes 
the  arrest  for  delivery  of  a  person  charged  as  a  fugitive  from  the  Justice  of 
another  state,  the  prisoner  is  held  In  custody  only  under  color  of  authority 
derived  from  the  Constitution  and  laws  of  the  United  States,  aad  is  entitled 
to  invoke  the  Judgment  of  the  judicial  tribunals,  whether  of  the  state  or  the 
United  States,  by  the  writ  of  habeas  corpus,  upon  the-  lawfulness  of  his 
arrest  and  imprisonment  •  •  •  The  act  of  congress  (Rev.  Stat.  §  5278) 
makes  it  the  duty  of  the  executive  authority  of  the  state,  to  which  such  per- 
son has  fled,  to  cause  the  arrest  of  the  alleged  fugitive  from  Justice,  when- 
ever the  executive  authority  of  any  state  demands  such  person  as  a  fugitive 
from  Justice,  and  produces  a  copy  of  an  indictment  found,  or  affidavit  made, 
before  a  magistrate  of  any  state,  charging  the  person  demanded  with  having 
committed  a  crime  therein,  certified  as  authentic  by  the  Governor  or  chief 
magistrate  of  the  state  from  whence  the  person  so  charged  has  fled.  It  must 
appear,  therefore,  to  the  Governor  of  the  state  to  whom  such  a  demand  is 
presented,  before  he  can  lawfully  comply  with  it:  First,  that  the  person  de- 
manded is  substantially  charged  with  a  crime  against  the  laws  of  the  state 
from  whose  justice  he  is  alleged  to  have  fled,  by  an  Indictment  or  an  affidavit, 
certified  as  authentic  by  the  Governor  of  the  state  making  the  demand ;  and,, 
second,  that  the  person  demanded  is  a  fugitive  from  the  justice  of  the  state 
the  executive  auUiority  of  which  makes  the  demand.  The  first  of  these  pre- 
requisites is  a  question  of  law,  and  is  always  open,  upon  the  face  of  the 
papers,  to  Judicial  inquiry,  on  an  application  for  a  discharge  under  a  writ  of 
habeas  corpus.  The  second  is  a  question  of  fact,  which  the  Governor  of  the 
state  upon  wbom  the  demand  is  made,  must  decide,  upon  such  evidence  as 
he  may  deem  satisfactory.  •  •  •  It  Is  conceded  that  the  determination  of 
the  fact  by  the  executive  of  the  state  in  issuing  his  warrant  of  arrest,  upon 
a  demand  mnde  on  that  ground,  whether  the  writ  contains  a  recital  of  an 
express  finding  to  that  effect  or  not,  must  be  regarded  as  suflldent  to  justify 
the  removal  untU  the  presumption  in  its  favor  is  overthrown  by  contrary 
proof.  Re  Reggel,  114  U.  S.  642  [5  Sup.  Ct  1148,  29  L.  Ed.  250].  •  •  • 
The  objections  takoi  in  this  proceeding  to  the  sufllciency  of  the  indictment, 
which  were  overruled  both  in  the  District  and  Circuit  Courts,  and  which  are 
still  relied  on  here,  are  not  well  founded.  The  indictment  itself  Is  certified  by 
the  Governor  of  New  York  to  be  authentic  and  to  be  duly  authenticated, 
which  Is  all  that  is  required  by  the  act  of  Congress.  It  charges  a  crime  under 
and  against  the  laws  of  that  state.  It  is  immaterial  that  it  does  not  appear 
that  a  certified  copy  of  such  laws  was  furnished  to  the  Governor  of  Georgia. 
The  statute  does  not  require  it  and  the  Governor  could  have  insisted,  and  it 
is  to  be  presumed  did  insist,  upon  the  production  of  whatever  he  deemed  nee- 
essary  or  important  pr<q)erly  to  inform  him  on  the  subject." 

[3,  4]  The  above  is  quoted  in  substance  by  the  court  in  Hvatt  v. 
Corkran,  188  U.  S.  691,  709,  23  Sup.  Ct  456,  47  L.  Ed.  657,  and' seems 
to  dispose  of  the  contentions  in  this  case.  The  indictment  referred 
to  in  the  federal  statute  is  not  necessarily  a  common-law  indictment, 
nor  yet  one  under  the  statutes  of  the  state  of  New  York.  It  is  a  statute 
of  the  United  States,  general  in  its  application  to  all  the  states,  and 
when  it  provides  that  "whenever  the  executive  *  *  *  demands  any 
person  as  a  fugitive  from  justice,  *  *  *  and  produces  a  copy  of 
an  indictment  found  or  affidavit  made  before  a  magistrate  of  any  state 
or  territory,"  it  means  an  indictment  found  in  the  due  course  of  proce- 
dure in  such  state  or  territory,  and  this  fact  is  manifest,  not  by  our 
conceptions  of  what  an  indictment  should  be,  but  by  the  certificate  of 
the  Governor  of  the  demanding  state.  The  indictment  itself,  when  cer- 
tified by  the  Governor,  is  the  only  evidence  of  its  authenticity  which  the 
law  provides  for,  and  an  indictment,  in  the  sense  in  which  it  is  used  in 
the  federal  statute,  is  "a  written  accusation  of  one  or  more  persons  of 
a  crime  or  misdemeanor,  preferred  to,  and  presented  upon  oath  by,  a. 
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grand  jury."  4  Blackstone's  Commentaries,  302 ;  10  Ency.  of  PI.  & 
Pr.  350.  Mr.  Justice  Field,  in  charging  a  grand  .jury  (2  Sawy.  677, 
Fed.  Cas.  No.  18,255),  described  an  indictment  as  a  "formal  accusa- 
tion made  by  the  grand  jury,  charging  a  party  with  the  commission 
of  a  public  offense,"  and,  tried  by  these  tests,  there  can  be  no  reason- 
able question  that  the  court  below  has  properly  disposed,  of  the  writs. 
The  question  of  whether  the  papers  are  proper  upon  their  face  is  a 
question  of  law,  and  the  only  question  of  law  presented  here  is,  not 
whether  the  indictment  would  be  good  in  the  state  of  New  York,  but 
whether  there  was  an  indictment  under  the  laws  of  the  state  of  Mas- 
sachusetts, and  upon  that  point  the  certificate  of  the  Governor  is  made 
at  least  prima  facie  sufficient  to  justify  the  arrest,  and  it  is  for  the  re- 
lator to  show  that  he  is  illegally  held. 

[5,  8]  If  this  is  a  correct  view  of  the  law,  then  the  relator  could  not 
have  been  prejudiced  by  the  fact  that  the  court  permitted  the  respond- 
ent to  prove  sMnewhat  informally  the  statute  law  of  the  state  of  Mas- 
sachusetts, unless  it  is  shown  that  the  respondent  was  guilty  of  bad 
faith  in  the  matter  and  actually  deceived  the  court  as  to  the  law  of  that 
state,  and  even  then  it  may  be  fairly  questioned  whether  the  certifi- 
cate of  the  Governor,  for  the  purposes  of  extradition,  is  not  conclusive 
upon  the  question  of  law.  There  can  be  no  question  that  the  action 
of  the  Governor  of  the  state  of  New  York,  upon  the  demand  of  the 
Governor  of  Massachusetts,  is  prima  facie  sufficient  to  justify  the 
-  arrest  and  delivery  of  the  person  demanded.  Hyatt  v.  Corkran,  supra. 
The  question  of  law  may  be  presented  on  habeas  corpus  whether  there 
is  an  indictment  duly  certified  by  the  Governor  of  Massachusetts,  and 
■the  question  of  fact  whether  the  relator  is  a  fugitive  from  the  justice 
of  that  state  is  likewise  open  to  him.  Roberts  v.  Reilly,  116  U.  S. 
80,  95,  6  Sup.  Ct.  291, 29  L.  Ed.  544.  But  we  fail  to  find  any  authority 
which  justifies  the  courts  of  this  state  in  determining  upon  the  tech- 
nical sufficiency  of  an  indictment  found  and  certified  by  the  Governor 
of  a  sister  state,  while  Moore  (2  Moore  on  Extradition,  §  638)  says 
that: 

"It  Is  believed  there  Is  no  case  In  which  a  court  has  on  habeas  corpus 
discharged  a  fugitive  from  custody  on  a  rendition  warrant  on  the  ground 
that  an  Indictment  accompanying  the  rendition  did  not  constitute  or  contain 
a  aadiclent  charge  of  crime." 

[7-0]  Of  course,  where  it  appears  without  contradiction,  as  in  the 
case  of  Hyatt  v.  Corkran,  supra,  that  the  defendant  was  not  within  the 
demanding  state  at  any  time  covered  by  the  indictment,  and  that  he 
had  never  fled  from  the  state,  the  relator  is  entitled  to  be  discharged. 
The  statute  does  not  provide  for  delivering  up  to  a  demanding  state 
one  who  was  not  within  the  state  at  the  time  of  the  alleged  crime,  but 
this  is  a  question  of  fact,  and  not  one  of  law.  It  has  no  relation  to  the 
question  here  presented,  which  is  one  of  law,  in  which  we  are  asked  to 
hold  that  an  indictment  of  the  state  of  Massachusetts,  duly  certified 
by  the  Governor  of  that  state,  does  not  sufficiently  charge  the  defend- 
ant with  a  crime.  The  indictment,  it  is  true,  is  not  such  an  indictment 
as  would  be  required  in  the  state  of  New  York,  but  the  statute  of  the 
United  States  makes  no  such  requirement;   it  merely  requires  that 
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there  shall  be  an  indictment  or  affidavit  "charging  the  person  demand- 
ed with  having  committed  treason,  felony,  or  other  crime,  certified  as 
authentic  by  the  Governor  or  chief  magistrate,"  and  the  law  presumes 
that  public  officers  perform  their  duties,  and  that  their  official  acts  are 
regular  (22  Am.  &  Eng.  Ency.  of  Law,  1267;  McLaughlin  v.  Miller, 
124  N.  Y.  510,  518,  26  N.  E.  1104),  and  the  presumption  must  be  that 
the  grand  jurj',  in  finding  an  indictment,  has  acted  within  its  powers. 
The  indictment  in  the  matter  now  before  us,  duly  certified  by  the  Gov- 
ernor of  the  state  of  Massachusetts,  reads  as  follows : 

"Commonwealth  of  Massachusetts,  Suffolk — es.: 

"At  the  Superior  Court,  begun  and  holden  at  the  city  of  Boston,  wlfbtn  and 
for  the  county  of  Suffolk,  for  the  transaction  of  criminal  business,  on  the  first 
Monday  of  July  in  the  year  of  our  Lord  one  thousand  nine  hundred  audi 
fourteen.  The  Jurors  for  the  commonwealth  of  Massachusetts  on  their  oath 
present  that  N.  M.  Marshall,  whose  Christian  name  is  to  said  jurors  unknown, 
on  the  twenty-eighth  day  of  April,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  fourteen,  did  steal  money  of  the  amount  and  value  in  all  of 
eleven  hundred  and  fifty  dollars,  of  the  property  of  Cornelius  J.  Donovan. 

"A  true  bill. 

"[Signed]    Edgar  A.  Cook,  Foreman  of  the  Grand  Jury. 
"D.  V.  Mclsaac,  Assistant  District  Attorney. 

"A  true  copy. 

"Attest:  John  R.  Campbell,  Assistant  Clerk." 

Obviously  this  is  a  "written  accusation  of  crime  preferred  by  a  grand 
jury  upon  oath,"  and  while  it  does  not  show  upon  the  face  of  the  in- 
dictment where  the  crime  took  place,  or  that  the  relator  was  within 
the  state  of  Massachusetts,  the  indictment  itself  is  certified  by  the 
Governor  of  Massachusetts  to  be  authentic  and  to  be  duly  authenti- 
cated, which  is  all  that  is  required  by  the  act  of  Congress.  Roberts  v. 
Rcilly,  supra.  Prima  facie  this  is  sufficient,  and,  if  we  look  to  the 
laws  of  Massachusetts  (a  certified  copy  of  which  is  now  in  the  posses- 
sion of  this  court),  it  appears  that  an  indictment  shall  contain  the 
"caption,  which  shall  consist  of  the  name  of  the  commonwealth,  coun- 
ty, and  court  in  which  the  indictment  is  presented,  and  the  time  of  the 
sitting  of  the  court,"  and  a  plain  and  concise  description  of  the  act 
which  constitutes  the  crime,  or  the  appropriate  legal  term  descriptive 
of  such  act,  without  a  detailed  description  thereof.  The  words  used  in 
a  statute  to  define  a  crime,  or  other  words  conveying  the  same  meaning 
may  be  used,  and  the  words  "stealing"  and  "larceny,"  are  authorized 
to  be  used  to  convey  the  meaning  of  "criminal  taking,  obtaining,  or 
converting  of  personal  property,  with  intent  to  defraud  or  deprive  the 
■  owner  permanently  of  the  use  of  it,  including  all  forms  of  larceny, 
criminal  embezzlement,  and  obtaining  by  criminal  false  pretenses." 
The  indictment  charges  that  the  relator  "did  steal  money  of  the  amount 
and  value  of  eleven  hundred  and  fifty  dollars  of  the  property  of  Cor- 
nelius J.  Donovan,"  which  is  clearly  in  compliance  with  the  provisions 
of  the  statute  above  quoted.    Then  it  is  further  provided  that: 

"The  time  and  place  of  the  commission  of  the  crime  need  not  be  alleged 
unless  it  is  an  essential  element  of  the  crime.  The  allegation  of  time  In  the 
caption  shall,  unless  otherwise  stated,  be  considered  as  an  allegation  that  the 
act  was  committed  before  the  finding  of  the  indictment,  after  it  became  a 
crime,  and  vithiu  the  jjeriod  of  IJmitatlMis.    The  name  of  the  county  and 
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court  In  tbe  caption  shall,  unless  otherwise  stated,  be  considered  as  an  alle- 
gation that  the  act  was  committed  within  the  territorial  Jurisdiction  of  the 
court.  All  allegations  of  the  indictment  shall,  unless  otherwise  stated,  be 
considered  to  refer  to  the  same  time  and  place." 

[10]  It  is  true  that  it  does  not  appear  that  a  certified  copy  of  these 
statutory  provisions  was  presented  to  the  Governor,  but  the  statute 
does  not  require  it.  The  Governor  could  have  insisted,  and  it  is  to 
be  presumed  did  insist,  upon  the  production  of  whatever  he  deemed 
necessary  or  important  properly  to  inform  him  on  the  subject  (Rob- 
erts V.  Reilly,  supra),  and  the  relator  does  not  controvert  any  of  the 
facts  which  the  laws  of  Massachusetts  read  into  an  indictment.  The 
only  question  before  this  court,  on  habeas  corpus,  is  whether  the  relator 
is  unlawfully  deprived  of  his  liberty;  whether  the  Governor  of  the 
state  of  New  York,  in  honoring  the  demand  of  the  Governor  of  Mas- 
sachusetts, has  acted  without  authority  of  law.  It  is  not  enough  for 
the  relator  to  show  that  the  indictment  is  defective  under  the  laws  of 
the  state  of  New  York ;  he  is  bound  to  overcome  the  presumption  that 
the  Governors  of  the  two  states  have  performed  their  duties  under  the 
laws  of  the  United  States.  He  must  show,  not  that  the  indictment  is 
open  to  objections  in  the  state  of  New  York,  but  that  it  is  not  in  law 
an  indictment  under  the  laws  of  the  state  of  Massachusetts,  such  as 
the  certificate  of  the  Governor  of  that  state  asserts  it  to  be,  in  order  to 
be  entitled  to  relief  as  a  matter  of  law.  He  is,  of  course,  permitted  to 
show,  as  a  fact,  that  he  was  not  within  the  state  of  Massachusetts  at 
the  time  the  crime  is  alleged  to  have  been  committed,  and  that  he  has 
not  fled  from  such  state,  under  the  rule  recognized  in  Hyatt  v.  Corkran, 
supra,  but  an  indictment  of  a  sovereign  state,  certified  in  the  manner 
provided  by  the  laws  of  the  United  States,  may  not  be  disregarded  by 
the  courts  of  this  state  for  the  purpose  of  interfering  with  the  discharge 
of  a  duty  on  the  part  of  the  chief  executive  commanded  by  the  Con- 
stitution and  laws  of  the  United  States.  It  is  the  duty,  no  doubt,  of 
the  Governor,  as  suggested  in  Hyatt  v.  Corkran,  supra,  to  require 
proof  that  the  relator  was  within  the  demanding  state  at  the  time  of 
the  crime,  and  that  he  subsequently  withdrew  from  her  jurisdiction, 
but  no  such  contention  is  made  here ;  it  is  merely  suggested  that  the 
indictment  itself  does  not  show  his  presence  in  the  state.  But  it  is  to 
be  presumed  that  the  Governor  discharged  his  duty ;  that  he  ascertain- 
ed, by  evidence  satisfactory  to  himself,  that  the  relator  was  a  fugitive 
from  the  justice  of  the  state  of  Massachusetts,  and,  so  long  as  the  re- 
lator does  not  show  conclusively  to  the  contrary  (Hyatt  v.  Corkran, 
supra),  the  alleged  defects  in  the  indictment  cannot  be  relied  upon  to 
give  him  relief.  The  law  of  Massachusetts  has  a  right  to  define  what 
shall  constitute  an  indictment  in  that  state,  and  the  indictment  relied 
upon  by  the  respondent  clearly  conforms  to  the  requirements  of  the 
law  of  that  state,  and,  read  in  conjunction  with  the  certified  copies  of 
the  law  now  in  the  possession  of  this  court,  it  alleges  all  of  the  mat- 
ters which  upon  its  face  might  seem  to  be  lacking. 

[11]  This  indictment,  duly  certified  by  the  Governor  of  Massachu- 
setts, is,  as  matter  of  law,  conclusive,  in  the  absence  of  fraud ;  it  af- 
fords a  perfect  justification  for  the  action  of  the  executive  of  this 
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State,  because  it  fully  contorms  to  the  requirements  of  the  laws  of  the 
United  States,  which — 

"  'are  laws  In  the  several  states,  and  Just  as  much  binding  on  the  citizens  and 
courts  thereof  as  the  state  laws  are.  The  United  States  is  not  a  foreign 
sovereignty  as  regards  the  several  states,  but  is  a  concurrent  and,  within  Its 
jurisdiction,  paramount  sovereignty.  ♦  •  ♦  If  an  act  of  congress  gives  a 
penalty  to  a  party  aggrieved,  without  specifying  a  remedy  for  its  enforce- 
ment,  there  is  no  reason  why  It  should  not  be  enforced,  if  not  provided  other- 
wise by  some  act  of  Congress,  by  a  proper  action  in  a  state  court  The  fact 
that  a  state  court  derives  its  existence  and  functions  from  the  state  laws  Is 
no  reason  why  it  should  not  afford  relief,  because  it  is  subject  also  to  the 
laws  of  the  United  States,  and  is  Just  as  much  bound  to  recognize  these  as 
operative  within  the  state  as  It  is  to  recognize  the  state  laws.  The  two  to- 
gether form  one  system  of  Jurisprudence,  which  constitutes  the  law  of  the 
land  for  the  state ;  and  the  courts  of  the  two  Jurisdictions  are  not  foreign  to 
■each  other,  nor  to  be  treated  by  each  other  as  such,  but  as  courts  of  the; 
same  country,  having  jurisdiction  partly  different  and  partly  concurrent.' " 
Second  Employers'  Liability  Cases,  223  U.  S.  1,  57,  32  Sup.  Ct  169,  56  L.  Ed. 
327.  38  L.  R.  A.  (N.  S.)  44,  citing  Claflln  v.  Houseman,  93  U.  S.  130,  136,  137,  23 
L.  Ed.  833. 

The  order  appealed  from  should  be  affirmed.    All  concur. 


<167  App.  Div.  279) 

PEOPLE  ex  rel.  NEW  YORK  STATE  RYS.  v.  PUBLIC  SERVICE 
COMMISSION,  SECOND  DIST.     (No.  58/37.) 

(Supreme  Court,  Appellate  Division,  Third  Department    May  5,  1915.) 

Carriebs  <8=»12 — ^Fabeb — Street  Railroads — Tbansfebs. 

Where  two  street  railroad  lines  run  substantially  parallel  and  1,360 
feet  apart  for  the  greater  part  of  their  distance,  but  one  turns  at  right 
angles  and  crosses  the  other,  a  passenger  on  one  of  the  lines  is  entitled  to 
a  transfer  at  the  point  of  Intersection  to  a  car  on  the  other  line  which 
will  carry  him  back  In  the  direction  from  which  he  came,  under  Railroad 
Law,  §  181,  providing  that  no  corporation  operating  a  street  surface  rail- 
road shall  charge  any  passenger  more  than  five  cents  for  one  continuous  ' 
ride  from  any  point  on  its  route  to  any  other  point  thereof  or  any  con- 
necting branch  thereof,  within  the  limits  of  any  city;-  it  not  appearing 
that  there  are  any  conditions  of  congestion  or  Intricate  connecting  lines 
which  render  the  giving  of  such  transfers  impracticable. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  H  7-11,  15-20; 
Dec.  Dig.  «=5>12.] 

Certiorari  by  the  People,  on  relation  of  the  New  York  State  Rail- 
ways, against  the  Public  Service  Commission  of  the  Second  District 
to  review  an  order  of  the  Commission.  Order  affirmed,  and  writ  of 
certiorari  dismissed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Kernan  &  Kernan,  of  Utica  (Daniel  E.  Meegan,  of  Utica,  of  counsel), 
for  relator. 
Ledyard  P.  Hale,  of  Albany,  for  defendant 

HOWARD,  J.  In  the  city  of  Utica,  Blandina  street  runs  in  a  gen- 
eral easterly  and  westerly  direction.    South  street  is  a  parallel  thorough- 

4s»For  otber  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indejea 
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fare  i,360  feet  southerly  from  Blandina  street,  running  also  in  a  gen- 
eral easterly  and  westerly  direction.  On  each  of  these  streets  the  re^ 
later  maintains  a  line  of  street  railroad  and  operates  street  cars.  The 
South  Street  line,  at  Steuben  street,  turns  northerly  at  right  angles  and, 
nmning  through  other  streets,  intersects  the  Blandina  Street  line.  The 
Blandina  Street  line  from  the  easterly  terminus  to  its  intersection  with , 
the  South  Street  line  is  about  IV^  miles  in  length.  The  South  Street 
line  from  its  easterly  terminus  to  its  intersection  with  the  Blandina 
Street  line  is  about  1V&  miles  long.  On  December  19,  1910,  J.  L. 
Crandall,  a  resident  of  the  city  of  Utica,  boarded  a  westerly  bound 
Blandina  Street  car  several  blocks  easterly  of  the  intersection  of  the 
two  lines.  He  wished  to  proceed  to  a  point  on  the  South  Street  line 
at  the  comer  of  South  and  Steuben  streets;  that  is,  to  the  point  where 
the  South  Street  line  turns  from  Steuben  street  onto  South  street  and 
begins  to  run  easterly.  Crandall,  at  the  time  he  paid  his  fare,  asked 
the  conductor  for  a  transfer  to  the  South  Street  line.  The  conductor 
refused  to  give  him  the  transfer,  and  Crandall  was  obliged  to  pay  an- 
other five-cent  fare  in  order  to  reach  the  point  of  destination.  Crandall 
made  cbmplaint  to  the  Public  Service  Commission,  which  has  resulted 
in  an  order  which  requires  the  relator  to  desist  from  collecting  more 
than  five  cents  for  one  continuous  ride  in  either  direction  between  any 
point  on  its  Blandina  Street  line  and  any  point  on  its  South  Street  line ; 
that  is,  in  effect  the  railroad  is  required  to  allow  a  passenger  to  ride 
from  any  point  on  either  line  to  any  point  on  the  other  line  for  a  five- 
cent  fare,  even  if  the  passenger  rides  as  far  east  as  he  has  ridden  west. 
This  order  goes  beyond  the'  facts  in  the  case,  for  the  passenger  did  not 
wish  to  return  bade  easterly  on  the  South  Street  line;  his  point  of 
destination  being  on  that  part  of  the  South  Street  line  which  runs  at 
practically  right  angles  with  the  Blandina  Street  line.  However,  it  is 
the  wish  of  both  litigants  herein  that  we  determine  the  validity  of  the 
order  to  the  same  extent  as  though  the  passenger  had  wished  to  ride 
from  the  extreme  easterly  terminus  of  one  line  to  the  extreme  easter- 
ly terminus  of  the  other  line. 

The  relator  objects  to  issuing  transfers  which  will  carry  passengers 
back  in  the  direction  from  whence  they  came — back  towards  the  start- 
ing point  of  the  nde.  This  objection  is  based  upon  the  contention  that 
the  passenger  in  such  case  would  in  effect  procure,  for  a  single  five-cent 
fare,  a  round  trip  from  the  point  of  embarkation  back  practically  to  the 
same  point — ^two  trips  for  one  fare,  a  result  not  contemplated  by  sec- 
tion 181  of  the  Railroad  Law.  The  relator  also  bases  its  contention 
upon  the  ruling  in  Kelly  v.  N.  Y.  City  Ry.  Co.,  192  N.  Y.  97,  84  N.  E. 
569. 

The  relator  contends  that  a  resident  of  Blandina  street,  if  he  were 
given  a  transfer  enabling  him  to  ride  back  east  on  South  street,  could, 
by  walking  1,360  feet,  obtain  substantially  a  round  trip  for  a  single 
fare.  If  there  were  a  wide  river  or  deep  ravine,  or  other  impassaUe 
barrier  between  Blandina  street  and  South  street,  this  contention  of 
the  relator  would  be  obviously  unsound,  for  then  the  passenger  could 
not  walk  from  one  street  to  the  other.  If  there  were  any  impassable 
barrier  between  the  two  streets,  and  a  person  residing  on  Blandina 
street  were  denied  a  continuous  ride  for  five  cents  to  any  point  on 
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South  Street,  the  spirit'  of  the  law,  which  is  the  convenience  of  the 
public,  would  be  defeated.  To  the  lame,  aged,  and  infirm,  a  distance 
of  1,360  feet  is  frequently  as  much  of  a  barrier  as  a  deep  gulf  or  im- 
passable river.  The  mere  fact  that  a  person  rides  back  on  another  line 
in  the  same  direction  from  whence  he  came  has  no  particular  signifi- 
cance. The  convenience  of  the  public  under  the  circumstances  at  hand, 
is  a  consideration  of  great  importance  which  we  must  observe.  If  this 
railroad  is  not  to  be  burdened  by  strict  adherence  to  the  literal  language 
of  the  statute,  neither  is  the  public  to  be  defrauded  and  inconvenienced 
by  strict  adherence  to  the  arbitrary  rule  that  a  passenger  cannot,  for 
one  fare,  ride  back  towards  the  starting  point — ^a  rule  of  the  court  in 
derogation  of  the  statute.  Street  car  roads  in  cities  are  calculated  for 
short  distance  rides,  and  it  may  not  be  possible  for  a  person  desiring 
to  proceed  from  one  point  to  another  point  to  go  directly  in  one  di- 
rection, or  even  in  one  genera!  direction,  as  he  might  in  the  case  of -a 
steam  railroad ;  nevertheless,  under  the  statute,  unless  the  courts  are 
to  warp  the  statute  out  of  shape,  the  railroad  is  not  permitted  to  charge 
more  than  one  five-cent  fare  for  a  continuous  ride  from  one  point  to 
any  other  point  in  the  city,  no  matter  what  the  direction  is.  It  is  pos- 
sible for  a  person  living  midway  between  these  two  lines,  in  the  case 
at  bar,  to  walk  to  one  line,  ride  to  the  point  of  transfer,  enter  a  second 
car,  and  ride  on  the  other  line  to  a  point  opposite  his  residence  for  one 
fare — substantially  a  round  trip.  But  this  would  be  unlikely  to  hap- 
pen, except  in  rare  instances,  for  what  would  be  the  object  ?  Picking 
out  an  improbable  possibility  like  this  in  no  manner  militates  against 
the  wisdom  and  soundness  of  the  law. 

And  the  contention  that  a  person  might  ride  down  town  on  one  line, 
procure  a  transfer,  do  his  shopping,  and  ride  back  on  the  other  line  is 
likewise  wholly  untenable.  Under  the  statute,  the  passenger  is  enti- 
tled only  to  a  "continuous"  ride,  not  to  an  interrupted  ride,  and  the 
railroad  company  can  easily  guard  against  the  vice  of  broken  rides  and 
shopping  privileges  by  insisting  that  the  transfer  be  used  on  the  next 
car,  or  within  a  reasonable  and  limited  time — five  or  ten  minutes,  per- 
haps, according  to  the  frequency  of  passing  cars.  In  fact,  the  order  of 
the  Commission  under  consideration  does  not  provide.  The  stop-over, 
shopping  privilege  is  not  a  menace ;  it  is  a  myth. 

The  statute  which  we  are  called  upon  to  interpret  in  this  proceeding 
is  section  181  of  the  Railroad  Law,  which,  so  far  as  it  concerns  the 
controversy  here,  reads  as  follows: 

"No  corporation  operating  a  (street  surface)  railroad  •  •  •  shall  charge 
any  passenger  more  than  five  cents  for  one  continuous  ride  from  any  point  on 
Its  road  *  •  ♦  to  any  other  point  thereof,  or  any  connecting  branch 
thereof,  within  the  limits  of  any    •    •    •    city." 

This  statute  appears  plain  and  simple,  and  its  purpose  seems  to  be 
perfectly  apparent,  and  there  would  be  no  difficulty  in  construing  it, 
were  it  not  for  the  ruling  in  Kelly  v.  N.  Y.  City  Ry.  Co.,  192  N.  Y.  97, 
84  N.  E.  569.  That  case  arose  on  Manhattan  Island  in  the  most  densely 
congested  section  of  the  United  States.  Kelly,  the  passenger  in  that 
case,  boarded  a  south-bound  car  at  Bayard  street,  in  the  Bowery.  He 
paid  his  fare  and  received  a  transfer,  which  he  used  on  Chambers 
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street.  At  West  Broadway  he  left  the  car  and  boarded  a  north-bound 
car,  tendered  his  transfer,  which  was  refused,  and  he  was  compelled 
to  pay  an  additional  fare  of  five  cents  in  order  to  reach  Leonard  street. 
The  point  where  he  disembarked  was  about  opposite  the  point  where 
he  had  embarked ;  that  is,  he  had  ridden  north  about  as  far  as  he  had 
ridden  south.  The  action  was  brought  to  recover  a.  penalty  under  sec- 
tion 104  of  the  Railroad  Law,  as  it  stood  then.  The  court  seemed  to 
have  in  mind  that  an  approval  of  the  plaintiff's  contention  would  re- 
sult in  wrecking  the  well  worked  out  system  of  transferring  on  Man- 
hattan Island ;  also  the  inequity  which  would  result  owing  to  the  unique 
and  peculiar  conditions  there.  The  following  extracts  from  the  opin- 
ion of  the  court  indicates  the  tenor  and  scope  of  the  decision : 

"Under  the  regulation  as  made,  a  passenger  entering  a  sonth-bound  car 
on  any  of  its  longitudinal  lines  on  Manhattan  Island  was  entitled,  upon  pay- 
ment of  his  fare,  to  receive  a  red  transfer,  which  would  carry  him,  without  a 
further  payment,  to  the  southernmost  point  of  its  system  and  upon  any  east  or 
west  bound  car  of  any  Intersecting  cross-town .  line.  If  a  passenger  entered 
a  north-bound  car,  he  was  entitled  to  a  green  transfer,  upon  which  he  might 
travel  to  the  northernmost  point  of  the  system,  with  a  similar  right  of  taking 
any  east  or  west  bound  car  on  cross-town  lines.  If  a  passenger  entered  a 
cross-town  car.  In  the  first  Instance,  he  was  entitled  to  a  white  transfer, 
which,  upon  boarding  any  north  or  south  bound  car  on  Intersecting  longl- 
tndinal  lines,  would  entitle  him  to  receive  from  the  conductor  a  red  or  a 
green  transfer  in  exchange  for  his  white  ticket,  according  to  the  direction  in 
which  he  was  then  bound.  The  limitation  upon  the  passenger's  privilege  of 
traveling  upon  the  defendant's  car  lines  for  one  fare  was.  that  his  trip  must  be 
continuous  In  the  one  general  direction,  as  evidenced  by  the  color  df  his 
transfer  ticket.  With  this  sole  limitation,  he  could  ride  on  any  intersecting 
cross-town  lines  and  on  any  of  the  longitudinal  lines  reached  thereby. 
•  •  *  It  is  manifest,  however,  with  the  enormous  number  of  passengers 
carried  dally  to  and  fro  upon  the  defendant's  cars,  30  to  40  per  cent,  of  whom 
are  transferred,  that  It  would  be  almost,  If  not  quite,  Impossible  by  any  plan, 
workable  under  congested  conditions  of  travel,  to  provide  for  a  transfer  that 
would  indicate  the  destination  of  a  particular  passenger.  Intending,  In  good 
ftdth,  to  reverse  his  direction  of  travel  by  taking  the  third  side  of  a  quadri- 
lateral route." 

Then,  after  arguing  that  public  convenience  is  to  be  promoted,  the 
opinion  continues : 

"That  convenience  has  been  consulted  and  promoted,  sufficiently  and.  Indeed, 
more  amply,  perhaps,  thay  was  eesentlal,  when  the  defendant,  treating  its 
railway  system  on  Manhattan  Island  as  a  sint^e  railroad,  promulgates  a 
regulation  as  to  transfers,  which  permits  a  passenger  to  travel  ui)on  any  or 
all  of  Its  northerly  or  southerly  lines  of  railway  for  a  single  fare,  provided, 
only,  that  he  continue  in  the  same  direction,  and  enables  him  to  ride  on  any 
of  the  cross-town  lines,  which  may  Intersect  the  line  upon  which  he  may 
happen,  at  the  time,  to  be  proceeding." 

The  extensive  network  of  surface  railroads  in  New  York  City,  cross- 
town  and  longitudinal  lines,  and  the  complicated  system  of  transfers  in 
vogue  there,  renders  the  situation  in  the  metropolis  distinctly  sui  gen- 
eris. Cross-town  lines  are  so  numerous  there  that  it  would  seldom  be 
necessary  for  a  person  to  ride  south  and  then  back  north  again,  or  vice 
versa,  in  order  to  get  from  one  point  to  another.  It  was  not  necessary 
for  the  plaintiff  to  do  so  in  the  Kelly  Case.  Hence  a  rule  which  might 
be  equity  there  might  be  inequity  elsewhere.    The  relator  contends. 
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however,  that  the  court  intended  to  lay  down  a  general  rule  applicable 
all  over  the  state ;  but  we  think  the  case  was  decided  with  reference  ta 
the  peculiar  conditions  on  Manhattan  Island.  The  section  of  the  Rail- 
road Law  under  consideration  in  the  case  at  bar  is  not  the  same  as  the 
section  in  the  Kelly  Case ;  the  facts  are  not  at  all  the  same.  There- 
fore we  conclude  that  the  law  of  the  Kelly  Case  is  neither  applicable 
nor  controlling  here. 

The  order  of  the  Commission  should  be  affirmed,  and  the  writ  of 
certiorari  dismissed,  with  costs.    All  concur. 

Determination  of  the  Public  Service!  Commission  confirmed,  with 
$50  costs  and  disbursements,  and  writ  of  certiorari  dismissed. 


HALL  T.  NEW  YORK  TELEPHONE  CO.     (No.  97-8G.) 
(Supreme  Court,  Appellate  Division,  Thlrrl  Department    May  7,  1915.) 

1.  Master  and  Servant  «=>190 — Fellow  Servant — Foreman. 

A  foreman  In  charge  of  men  engaged  In  raising  a  telephone  pole,  who 
was  himself  holding  the  cant  hooks  to  prevent  the  pole  from  turning,  was 
not  engaged  in  a  detail  of  superintendence,  but  was  a  fellow  servant,  so 
that  for  his  negligence.  If  any,  in  allowing  the  pole  to  turn  and  injure 
plaintiff,  the  company  was  not  liable. 

TEd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  f| 
449-474;    Dec.  Dig.  «8=»190.1 

2.  Evidence  <Ss>508 — Expert  Testtmont — Subjects. 

To  warrant  the  admission  of  expert  evidence,  the  srabject  must  be  one- 
of  science  or  skill,  or  one  of  which  observation  and  experience  have  given 
the  witnesses  the  opportunity  and  means  of  knowledge  which  exist  in 
reasons  rather  than  descriptive  facts,  and  cannot  be  intelligently  com- 
municated to  others  not  familiar  with  the  subject,  so  as  to  give  them  a 
full  understanding  of  It 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {  2311 ;  Dec.  Dig. 
<S=508.] 

3.  Evidence  ®=»507 — Expbrt  Testimony — Construction  of  Telephone  Linb. 

In  a  servant's  action  for  injury  from  the  falling  of  a  telephone  pole, 
which  he  with  four  other  employes  of  defendant,  under  direction  of  a 
foreman,  were  raising,  expert  testimony  as  to  how  many  men  were  usual- 
ly employed  in  the  erection  of  a  pole  of  its  dimensions,  in  the  weather  and 
temperature  conditions  shown,  was  inadmissible,  since  the  conclusion  did 
not  require  professional  or  scientific  knowledge  or  skill  and  did  not  de- 
pend upon  the  existence  of  facts  which  were  ^ot  of  common  knowledge. 

[Ed.  Note. — E\)r  other  cases,  see  Evidence,  Cent  Dig.  S  2310;  Dec 
Dig.  «=9507.] 

Howard,  J.,  dissenting. 

Appeal  from  Trial  Term,  Warren  County. 

Action  by  George  F.  Hall  against  the  New  York  Telephone  Com- 
pany. Judgment  for  plaintiff,  motion  for  new  trial  denied,  and  de- 
fendant appeals.    Judgment  and  order  reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD and  WOODWARD,  JJ. 

John  A.  Delehanty,  of  Albany,  for  appellant. 

Cornelius  E.  Fitzgerald,  of  Glens  Falls  (James  McPhillips,  of  Glens 
Falls,  of  counsel),  for  respondent. 

AssPbr  other  cases  lee  same  topic  &  KBY-NUHBBR  In  all  Kejr-Mumbered  Digests  ft  Indexes 
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LYON,  J.  The  plaintiff  was  injured  in  February,  1914,  by  the  fall- 
ing of  a  telephone  pole  which  he  and  four  other  employes  of  the  de- 
fendant, under  the  direction  of  defendant's  foreman,  were  engaged  in 
raising  in  connection  with  the  building  of  a  telephone  line  from  Lake 
George  to  Warrensburg,  N.  Y. 

The  pole  was  of  green  chestnut  and  frozen,  about  30  feet  in  length, 
about  9  inches  through  at  the  top,  and  about  14  inches  through  at  the 
butt.  The  morning  was  cold  and  frosty,  with  the  temperature  about 
15  degrees  below  zero,  and  with  8  to  12  inches  of  snow  on  the  ground, 
covered  by  a  hard  crust  sufficiently  strong  to  bear  the  weight  of  a  man. 
Four  of  the  men,  including  the  plaintiff,  were  supplied  witji  pike  poles. 
It  was  the  duty  of  two  of  the  men,  using  their  long  pike  poles,  to 
hoist  the  telephone  pole,  and  of  the  plaintiff  and  one  of  the  other  men, 
who  were  stationed  on  opposite  sides  of  the  pole,  to  steady  it  with 
their  short  pike  poles  and  prevent  its  swaying  as  it  was  being  raised. 
It  was  the  duty  of  the  fifth  employe  to  hold  a  support  under  the  pole 
as  it  was  being  raised.  The  foreman  stood  at  the  butt  of  the  pole,  at 
the  edge  of  the  hole  which  was  to  receive  it,  holding  the  handle  of  a 
cant  hook  in  each  hand  with  which  to  prevent  the  pole  turning  either 
way  as  it  was  being  hoisted.  When  the  pole  had  been  raised  to  an  angle 
of  about  45  degrees,  the  foreman  noticed  that  it  was  careening  towards 
the  north  or  away  from  the  plaintiff.  He  thereupon  directed  one  of 
the  men  engaged  in  hoisting  it  to  assist  the  man  on  the  north  side  in 
preventing  the  pole  swaying  farther  north  and  falling,  and  in  pushing 
it  south  towards  the  plaintiff.  There  were  thus  two  men  on  the  north 
side  of  the  pole  and  the  plaintiff  alone  on  the  south  side.  The  foreman 
also  directed  the  plaintiff  to  take  a  position  farther  from  the  pole, 
in  order,  as  the  plaintiff  testified,  to  catch  and  hold  it  as  it  came  back. 
This  the  plaintiff  testified  he  did,  but  that  the  additional  weight  placed 
upon  his  pike  pole  as  the  telephone  pole  came  back  caused  the  crust 
to  break  and  let  him  through,  or,  as  defendant's  witnesses  testified,  to 
slip  on  the  slight  grade,  and  that,  while  he  was  holding  all  he  could 
with  the  weight  forcing  him  down  into  the  snow,  he  noticed  that  the 
pole  was  turning  and  called  to  the  foreman  to  hold  it,  that  his  cant 
hook  was  loose,  but  that  the  pole  kept  turning  and  soon  released  the 
end  of  the  pike  pole,  and  the  telephone  pole,  being  no  longer  supported 
on  the  south  side,  fell,  striking  the  plaintiff  and  inflicting  the  grievous 
injuries,  of  which  he  complains. 

At  the  close  of  the  plaintiff's  evidence,  the  defendant  moved  for  a 
nonsuit  upon  the  ground,  among  others,  "that  the  alleged  act  or  omis- 
sion on  the  part  of  Roy  Farmer  (the  foreman),  in  manipulating  the 
cant  hooks  which,  it  is  claimed,  resulted  in  the  falling  of  the  pole,  was 
the  act  or  omission  of  a  fellow  servant,- for  which  the  defendant  is 
not  liable."  The  court  denied  the  motion  for  a  nonsuit,  stating  that  he 
should  submit  the  case  to  the  jury  upon  two  propositions,  in  addition 
to  that  of  contributory  negligence,  one  under  the  common-law  count, 
and  the  other  under  the  Employers'  Liability  Act  (Labor  Law  [Consol. 
Laws,  c.  31]  art.  14;  Laws  of  1909,  c.  36).  At  the  close  of  the  evi- 
dence, the  court  submitted  to  the  jury  two  propositions  relative  to  the 
•defendant's  negligence:   First  Did  tiie  defendant,  in  the  exercise  of 
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reasonable  prudence  and  care,  perform  its  duty  to  the  plaintiff  in  fur- 
nishing a  sufficient  number  of  men  to  raise  the  pole  with  safety? 
Second.  Did  the  pole  fall  through  the  failure  of  the  foreman  to  exer- 
cise reasonable  care,  considering  the  situation  and  surroundings  there 
on  that  day  ?  Did  the  foreman  loosen  his  hold  upon  the  cant  hooks  ? 
Did  he  allow  the  pole  to  turn,  and,  by  reason  of  its  turning,  did  it  fall  ? 

The  defendant  excepted  to  the  denial  of  the  motion  for  a  nonsuit, 
and  to  the  submission  of  the  two  propositions  to  the  jury.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff. 

[f]  We  think  the  court  erred  in  submitting  to  the  jury  the  second 
proposition,  for  the  reason  that  the  work  of  Farmer  in  holding  the  cant 
hooks  was  not  a  detail  of  superintendence  but  was  the  work  of  a  fel- 
low servant,  and  hence  his  negligence  in  allowing  the  cant  hooks  to 
slip,  if  negligence  it  was,  was  negligence  for  which  the  master  was  not 
liable. 

In  the  case  of  Hope  v.  Scranton  &  Lehigh  Coal  Co.,  120  App.  Div. 
595,  105  N.  Y.  Supp.  372,  the  rule  laid  down  as  the  test  of  the  act  of 
superintendence  was  that  unless  the  act  was  of  itself  one  of  direction 
or  of  oversight,  tending  to  control  others  or  to  vary  their  situation  or 
action  because  of  his  direction,  it  cannot  fairly  be  said  to  be  one  in  the 
doing  of  which  the  person  intrusted  with  superintendence  was  in  the 
exercise  of  superintendence.  In  the  case  of  Flynn  v.  Boston  Electric 
Light  Co.,  171  Mass.  395,  50  N.  E.  937,  where  men  were  stringing 
an  electric  wire  through  trees,  and  the  foreman  had  given  directions 
to  pull  the  wire,  and  was  himself  assisting  in  the  work,  and  the  plain- 
tiff was  injured  thereby,  it  was  held  that,  in  the  act  of  pulling  the  wire, 
the  foreman  was  a  coservant  and  not  engaged  in  superintendence,  and 
hence  tlie  master  was  not  liable  for  negligence  of  the  foreman  in  pull- 
ing the  wire.  In  Larsen  v.  Brooklyn  Heights  Railroad  Co.,  134  App. 
Div.  679,  119  N.  Y.  Supp.  545,  affirmed  202  N.  Y.  563,  96  N.  E.  1118, 
it  was  held  that,  in  order  to  hold  a  master  liable  under  the  Employ- 
ers' Liability  Act  for  the  negligence  of  a  foreman,  it  must  be  shown, 
not  only  that  the  negligence  was  that  of  a  person  exercising  superin- 
tendence, but  that  he  was  engaged  in  an  act  of  superintendence  at  the 
time.  In  that  case  the  plaintiff,  a  laborer  engaged  in  removing  old 
ties  from  an  elevated  railroad  and  replacing  them  with  new  ones, 
was  ordered  to  go  down  into  the  street  and  carry  away  the  old  ties  as 
they  were  thrown  down,-  and  the  foreman  himself  went  into  the  street 
to  warn  the  public  and  to  signal  the  man  above  when  to  drop  the  ties, 
and  plaintiff  was  hit  by  a  tie  dropped  in  response  to  the  foreman's 
signal.  He  cannot  recover  under  the  Employers'  Liability  Act  for  the 
injuries  so  received,  for  at  the  time  the  foreman  was  engaged  in  a 
mere  detail  of  the  work  and  not  in  an  act  of  superintendence. 

While  a  foreman  is  performing  a  part  of  the  work  which  he  might 
have  assigned  to  any  common  laborer,  he  is  not  discharging  the  duties 
of  a  superintendent.  See,  also,  Famborille  v.  Atlantic,  Gulf  &  Pa- 
cific Co.,  155  App.  Div.  833,  140  N.  Y.  Supp.  529,  affirmed  213  N.  Y. 
666,  107  N.  E.  1077 ;  Sherman  v.  Mason  &  Hanger  Co.,  162  App.  Div. 
327,  147  N.  Y.  Supp.  609.  We  also  think  that  the  court  erred  in 
the  admission  of  certain  testimony. 
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In  support  of  his  claim  that  the  defendant  was  negligent  in  not  hav- 
ing furnished  suflficient  men  to  erect  the  pole,  the  plaintiff  called  four 
witnesses,  experienced  in  that  line  of  work.  Each  of  these  witnesses 
testified  in  effect,  undei"  the  objecticm  and  exception  of  the  defend- 
ant, that  the  number  of  men  usually  employed  in  the  erection  in  the 
winter  time  of  a  green  chestnut  pole,  30  feet  long,  8  to  10  inches  at 
the  top,  and  16  to  18  inches  at  the  base,  the  thermometer  being  12  to 
15  degrees  below  zero,  with  one  foot  of  snow  on  the  ground,  with  a 
crust  of  sufficient  strength  to  hold  a  man  not  carrying  a  load  or  subject- 
ed to  any  pressure,  was  eight.  Following  such  testimony,  the  first  wit- 
ness was  asked :  "Then  what  do  you  say  as  to  whether  or  not  it  could 
be  erected  with  safety  with  a  lesser  number  of  men,  taking  it  with  pike 
poles  and  cant  hooks?"  Under  defendant's  objection  that  the  testi- 
mony was  incompetent  and  immaterial,  and  not  the  proper  subject  of 
expert  testimony,  and  under  defendant's  exception,  the  witness  answer- 
ed :  "Could  not  be  erected  with  any  safety  with  a  less  number  of  men." 
Another  of  the  four  witnesses  was  allowed  to  testify,  under  defend- 
ant's objection  and  exception,  that  under  such  circumstances,  the  num- 
ber ©f  men  usually  employed  to  erect  a  pole  of  those  dimensions  "with 
safety  on  a  slight  side  hill"  was  eight  men  at  least.  Another  of  said 
witnesses,  in  answer  to  defendant's  hypothetical  question,  said :  "Un- 
der the  circumstances  that  I  have  heard  spoken  here,  I  should  judge 
with  safety  there  should  be  seven  men  and  a  foreman."  An  exception ' 
was  taken  by  the  defendant  to  the  refusal  of  the  court  to  strike  out  the 
answer.  We  think  the  court  erred  in  permitting  the  witnesses  to  testi- 
fy as  to  whether  the  pole  could  be  erected  in  saAty  with  less  than  eight 
men. 

[2]  The  rule  as  to  the  admissibility  of  expert  evidence  was  stated 
in  the  case  of  Dougherty  v.  MiUiken,  163  N.  Y.  527,  57  N.  E.  757,  79 
Am.  St.  Rep.  608,  as  follows : 

"It  may  be  broadly  stated,  as  a  general  proposition,  that  there  are  two  class- 
es of  cases  In  which  expert  testimony  Is  admissible.  To  the  one  class  belong 
those  cases  in  which  the  conclasiona  to  be  drawn  by  the  jury  depend  upon  the 
existence  of  facts  which  are  not  common  knowledge,  and  which  are  peculiarly 
within  the  knowledge  of  men  whose  experience  or  study  enables  them  to 
speak  with  authority  upon  the  subject.  If,  in  such  cases,  the  Jury,  with  all  the 
facts  before  them,  can  form  a  conclusion  thereon,  it  Is  their  sole  province  to 
do  so.  In  the  other  class  we  find  those  cases  in  which  the  conclusions  to  be 
drawn  from  the  facts  stated,  as  well  as  knowledge  of  the  facts  themselves, 
depend  upon  professional  or  sdentiflc  knowledge  or  skill  not  within  the  range 
of  ordinary  training  or  intelligence.  In  such  eases  not  only  the  facts,  but 
the  conclusions  to  which  they  lead,  may  be  testified  to  by  qualified  experts." 

This  rule  was  repeated  in  Schutz  v.  Union  Ry.  Co.  of  New  York 
City,  181  N.  Y.  33,  73  N.  E.  491,  and  in  the  case  of  Welle  v.  Celluloid 
Co.,  186  N.  Y.  319,  79  N.  E.  6. 

In  the  former  case  the  court  said : 

"The  governing  rule  deduced  from  the  cases  permitting  the  opinion  of  wit- 
nesses Is  that  the  subje<!t  must  be  one  of  science  or  skill,  or  one  of  which  ob- 
servation and  experience  have  given  the  opportunity  and  means  of  knowledge 
which  exists  in  reasons  rather  than  descriptive  facts,  and  therefore  cannot  be 
InteUlgently  communicated  to  others,  not  familiar  with  the  subject,  so  as  to 
possess  them  with  a  full  understanding  of  it.  Schwander  v.  Blrge,  46  Hun. 
66;  Van  WycUen  v.  City  of  Brooklyn,  118  N.  T.  424,  24  N.  E.  179." 
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There  are  many  other  cases  in  which  this  rule  has  been  reiterated, 
among  which  are  Flanagan  v.  N.  Y.  L.  E.  &  W.  R.  R.  Co.,  83  Hun, 
522,  32  N.  Y.  S'upp.  84;  Dolan  v.  Herring-Hall-Marvin  Safe  Co.,  105 
App.  Div.  366,  94  N.  Y.  Supp.  241;  Duke  v.  American  Museum  of 
Natural  History,  157  App.  Div.  637,  142  N.  Y.  Supp.  804;  Pursley 
V.  Edge  Moor  Bridge  Works,  56  App.  Div.  71,  67  N.  Y.  Supp.  719,  af- 
firmed 168  N.  Y.  589,  60  N.  E.  1119. 

[3]  In  the  case  at  bar  the  answer  to  the  question  as  to  how  many 
men  were  required  to  erect  the  pole  in  safety  did  not  require  profes- 
sional or  scientific  knowledge  or  skill,  not  within  the  range  of  ordinary 
training  or  intelligence.  Neither  was  the  conclusion  to  be  drawn  by  the 
jury  dependent  upon  the  existence  of  facts  which  were  not  common 
knowledge  and  peculiarly  within  the  knowledge  of  men  whose  ex- 
perience or  study  enables  them  to  speak  with  authority  upon  the  sub- 
ject. Upon  the  other  hand,  the  raising  of  the  pole  was  a  simple  opera- 
tion, as  in  the  case  of  Ferguson  v.  Hubbell,  97  N.  Y.  507,  49  Am.  Rep. 
544,  the  subject  concerning  which  opinions  were  given  was  one  sus- 
ceptible of  descriptive  facts  from  which  the  jury  might  draw  the  con- 
clusion. The  circumstances  and  conditions  attending  the  operation 
were  fully  developed  upon  the  trial,  and  under  the  evidence,  exclusive 
of  the  testimony  of  these  expert  witnesses,  the  jurors,  as  men  of  more 
or  less  practical  experience,  were  fully  capable  of  arriving  at  an  intelr 
vligent  conclusion  as  to  whether,  under  the  conditions  which  existed 
there  that  day,  six  men  were  a  sufficient  number  to  erect  the  pole  with- 
safety,  and  whether  the  exercise  of  reasonable  prudence  and  care 
would  not  have  required  the  employment  of  additional  men.  While 
the  testimony  referred  to  was  inadmissible,  perhaps  we  should  not  con- 
sider its  admission  of  itself  of  sufficient  importance  to  justify  order- 
ing a  new  trial  of  the  action,  as,  following  its  introduction,  the  defend- 
ant called  several  witnesses  of  large  practical  experience  in  setting 
poles,  who  testified  that  six  men  were  sufficient  to  set  the  pole.  The 
whole  subject  was  fully  gone  into  by  the  defendant,  and  very  likely 
the  result  would  not  have  been  different  had  the  testimony  of  these  al- 
leged expert  witnesses  been  excluded,  nor  is  it  certain  that  such  tes- 
timony materially  influenced  the  verdict,  but,  as  a  new  trial  of  the  ac- 
tion must  be  had,  we  have  thought  it  advisable  to  call  attention  to  this 
evidence  in  order  that  we  may  not  be  considered  as  having  approved  of 
its  admission. 

The  charge  was  clear  and  full  and  was  not  the  subject  of  an  excep- 
tion, nor  followed  by  a  request  to  charge.  The  verdict  is  not  complain- 
ed of  as  being  excessive. 

Because  of  the  errors  above  stated,  we  think  that  the  judgment 
and  order  appealed  from  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event.  All  concur,  except 
HOWARD,  J.,  who  dissents. 
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<90  Misc.  Rep.  338) 

WALKOF  V.  FOX  et  aL 

(Supreme  Court,  Appellate  Term,  B^st  Department    Uay  11,  1915!.) 

1.  Pbinoipai.  akd  Aoent  «=»77 — ^Liability  of  Pbincipal — Loss  to  Aoert. 

A  principal  is  liable  to  his  agent  for  any  loss  which  the  agent  incurs 
while  performing  acts  within  the  scope  of  his  agency,  but  is  not  for  the 
amount  of  a  Judgment  against  the  agent,  until  the  judgment  is  paid  or 
satisfied. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  {  TT; 
Dec.  Dig.  «=»77.] 

2.  Principal  anu  Agent  «=>77 — ^Liabiutt  of  Pbinoipal  to  Agent  fob  Losa 

An  agent  importing  goods  into  the  United  States  for  his  principal  may 
not  compel  the  principal  to  pay  the  duties  due  to  the  United  States,  for, 
though  the  amount  of  the  liability  is  certain,  it  does  not  follow  that  the 
agent  will  be  forced  to  pay  the  duties,  and,  until  payment,  there  Is  no 
obligation  on  the  principal  to  reimburse  the  agent 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent  Cent.  Dig.  $  77; 
Dec.  Dig.  <8=77.] 

3.  Bankbuptot   iS=s>151 — Xbostee  in  Bankbuptct — Iuplikd  Goktbaot-^Bn- 

fobckment. 

A  trustee  in  bankruptcy,  suing  to  enforce  an  implied  contract  of  the 
bankrupt,  has  no  greater  rights  than  the  bankrupt  would  have  If  he 
were  the  nominal  plaintifT. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §j  193,  239; 
Dec.  Dig.  <8=»151.] 

4.  Bankbuptcy  i&=>349 — Claims  of  Fbdbbai.  Oovebnkbnt — ^pBioBrrr. 

The  claims  of  the  United  States  against  an  agent  importing  goods  for 
his  principal  for  the  duties  Imposed  has  priority  over  the  claims  of  all 
other  creditors  of  the  agent  becoming  bankrupt,  and  the  goTernment  need 
not  file  Its  claim,  but  the  trustee  falling  to- pay  it  after  notice  is  per- 
sonally liable. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  t  633;  Dea 
Dig.  <g=9349.] 

5.  Bankbuptot  ®=>145 — Clauib  of  Fedebai.  Govebnment — Pbiobitt. 

Where  an  agent,  importing  goods  for  his  principal,  became  a  bankrupt 
and  the  United  States  filed  Its  claim  for  the  duties  Imposed,  the  estate 
suffered  an  actual  loss,  for  which  the  trustee  In  bankruptcy  could  recover 
from  the  principal,  though  the  duties  had  not  been  paid,  provided  any 
property  came  into  the  hands  of  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  205,  230- 
282,  234;   Dec.  Dig.  <8=3l45.] 

6.  Bankbitptct  €=>303 — Pbopebty  in  Hands  of  Tbusteb — Evidence. 

Under  the  Bankruptcy  Law  and  rules,  the  fact  that  property  came  into 
the  hands  of  a  trustee  in  bankruptcy  cannot  be  inferred  from  the  ap- 
pointment of  a  trustee. 

[Ed,  Note.— For  other  cases,  see  Bankruptcy,  Cent  IMg.  g{  458-462^; 
Dec.  Dig.  <8=»303.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Nathaniel  Walkof,  as  trustee  in  Bankruptcy  of  the  Inter- 
national Forwarding  Company,  bankrupt,  against  Hugh  C.  Fox  and 
others.  From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed, 
and  new  trial  ordered. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

^3For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  DigeaU  ft  IndezM 
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William  C.  Rosenberg,  of  New  York  City,  for  appellants. 
Blau,  ZaUcin  &  Cohen,  of  New  York  City  (Moses  Cohen,  of  New 
York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  defendant  appeals  from  a  judgment  made  after 
a  trial  before  a  judge  without  a  jury.  The  parties  are  agreed  that  all 
the  findings  of  fact  are  correct,  and  the  appeal  is  based  squarely  upon 
a  single  question  of  law  which  would  necessarily  determine  the  con- 
clusion based  upon  the  findings  of  fact. 

It  appears  that  the  plaintiff  is  the  trustee  in  bankruptcy  of  the  In- 
ternational Forwarding  Company.  This  company,  acting  as  duly  au- 
thorized agents  of  the  defendants,  imported,  at  various  times,  certain 
goods  for  the  defendants.  The  United  States  government  levied  duties 
upon  these  goods,  and  the  bankrupt  gave  the  defendants  notices  of  the 
importations  and  the  amounts  of  duties  due  to  the  United  States  and 
duly  called  upon  these  defendants  to  make  payments  thereof.  The 
defendants  failed  to  make  such  payments.  The  goods  were  thereafter 
sold  for  nonpayment  of  duties.  The  sums  realized  upon  such  sales 
were  insufficient  to  pay  the  duties,  and  the  United  States  government 
has  demanded  payment  of  the  deficit  from  the  bankrupt.  Thereafter 
the  government  filed  a  claim  in  bankruptcy  for  the  amount  of  the 
deficit. 

[1,  2]  It  is  the  defendants'  claim  that  they  are  liable  to  their  agent 
to  indemnify  it  against  loss  and  not  against  a  liability,  even  though  that 
liability  be  fixed ;  and  that  the  facts  show  only  a  liability  to  the  United 
States  government  for  which  they  must  indemnify  the  bankrupt  or  its 
estate  only  upon  proof  that  actual  loss  has  resulted  from  that  liability. 
The  law  underlying  this  case  seems  to  me  to  be  well  established.  The 
only  difficulty  arises  in  the  application  of  that  law  to  the  particular 
case.  A  principal  is  undoubtedly  liable  to  his  agent  for  any  loss  which 
the  agent  incurs  through  the  performance  of  any  acts  directed  by  the 
principal  to  be  performed  in  his  behalf.  This  rule  rests  upon  a  con- 
tract which  is  necessarily  ordinarily  implied  in  the  relationship  of  prin- 
cipal and  agent.  Just  as  an  agreement  to  pay  for  work  performed  for 
the  benefit  of  another  at  his  request  will  be  implied  from  the  request, 
so  an  agreement  to  pay  for  any  loss  properly  incurred  in  and  flowing 
from  the  performance  of  such  work  will  also  be  implied.  No  agree- 
ment to  indemnify  an  agent  merely  from  a  legal  liability  incurred  in 
the  performance  of  that  work,  but  not  resulting  in  actual  loss,  can, 
however,  be  ordinarily  inferred.  Until  actual  loss  has  resulted  to  the 
agent  from  such  liability,  a  payment  of  the  amount  of  such  liability 
might  in  many  instances  result  in  the  enrichment  of  the  agent  at  the 
expense  of  the  principal.  The  courts  have  therefore  refused  to  permit 
an  agent,  in  the  absence  of  special  circumstances,  to  recover  against 
his  principal  the  amount  of  a  liability  which  has  even  been  reduced  to 
judgment  until  the  agent  has  paid  or  satisfied  the  judgment  and  the 
liability  has  been  changed  to  an  actual  loss.  See  Brown  v.  Mechanics* 
&  Traders'  Bank,  16  App.  Div.  207,  44  N.  Y.  Supp.  645.  The  true 
rule  seems  to  me  that  a  principal  impliedly  agrees  to  reimburse  the 
agent  for  loss,  but  does  not  agree  to  indemnify  him  against  liability. 
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It  follows,  from  this  rule,  that  the  defendants,  prior  to  the  bankruptcy, 
could  not  have  been  called  upon  to  pay  to  their  agent  the  amount  for 
which  they  had  made  themselves  liable  to  the  government.  It  is  true 
that  the  amount  of  such  Uability  was  certain,  but  it  by  no  means  fol- 
lows that  they  would  ever  have  been  forced  to  pay  that  liability.  The 
serious  question  in  the  case,  however,  arises  from  the  interposition  of 
the  bankruptcy  proceedings. 

[3]  The  trustee  in  bankruptcy  suing  to  enforce  an  implied  contract 
of  the  bankrupt  has  no  greater  rights  than  the  bankrupt  would  have 
if  he  were  the  nominal  plaintiff.  However,  in  this  case,  the  bank- 
ruptcy proceedings  have,  in  my  opinion,  injected  a  new  element  into 
the  case.  The  assets  of  the  bankrupt  are  now  segregated  for  the  pay- 
ment of  creditors,  and  the  trustees  must  see  that  the  bankrupt's  estate 
is  not  depleted  so  that  payment  of  the  debts  of  the  bankrupt  can  be 
made.  It  follows  that  any  actual  loss  to  the  bankrupt  estate,  by  which 
the  creditors  of  the  bankrupt  are  deprived  pro  tanto  of  the  fund  to 
which  they  have  a  right  to  look,  must,  on  principle,  be  regarded  as  a 
loss  actually  suffered  by  the  bankrupt.  In  other  words,  since  all  the 
assets  of  the  bankrupt  are  now  in  the  hands  of  his  trustee,  a  loss  to 
those  assets  must  be  regarded  as  a  loss  to  the  bankrupt,  as  well  as  to 
his  creditors;  and  if,  in  this  case,  there  is  proof  that  the  bankrupt 
estate  applicable  to  the  payment  of  the  claims  of  debtors  is  depleted, 
then  the  trustee  in  bankruptcy  has  made  out  his  cause  of  action. 

[4]  There  is  no  question  in  this  case  that  the  claim  of  the  govem- 
riient  whether  it  be  regarded  as  a  tax  or  ordinary  debt  has  priority  over 
the  claims  of  all  other  debtors.  Apparently  the  government  need  not 
even  file  its  claim  in  bankruptcy,  but,  if  the  trustee  in  bankruptcy  fails 
to  pay  a  debt  due  to  the  United  States  or  distributes  the  fund  in  his 
hands  after  notice  of  such  debt,  he  makes  himself  personally  liable. 
See  Collier  on  Bankruptcy  (10th  Ed.)  p.  887.  In  the  case  of  United 
States  v.  Barnes  (C.  C.)  31  Fed.  705,  the  court  said: 

"When  he  has  notice  of  the  existence  of  the  debt  of  the  United  States,  he 
cannot  escape  liability  for  itS  amount,  to  the  extent  of  the  value  of  the  as- 
sets  that  come  into  his  hands,  if  be  fails  to  provide  for  it  before  making  dis- 
tribution to  other  creditors.  Such  is  the  rigor  of  the  statute  that  be  cannot 
invoke  the  judgment  of  a  court  of  competent  jurisdiction  directing  him  to 
distribute  the  assets  to  specified  creditors  as  a  justification,  when  It  does  not 
appear  that  the  United  States  were  a  party  to  the  proceeding,  or  that  he 
took  proper  measures  to  secure  the  priority  of  the  United  States  in  tlie  dis- 
tribution.   Field  v.  U,  S.,  9  Pet.  182  [9  h.  Ed.  94]." 

[5, 1]  From  these  considerations  it  follows  that,  as  soon  as  the  Unit- 
ed States  filed  it^  claim,  the  trustee  received  notice  of  its  debt  and 
could  make  no  distribution  of  the  assets  of  the  bankrupt  to  the  debtors 
until  he  set  aside  sufficient  to  pay  the  debt  due  to  the  United  States. 
To  the  extent  of  this  claim,  therefore,  the  bankrupt's  estate  has  now 
suffered  an  actual  loss,  provided  any  property  came  into  the  trustee's 
hands.  Unfortunately  there  is  no  fmding  that  any  property  did  come 
jnto  the  trustee's  hands,  and,  upon  the  argument  of  the  appeal,  this 
fact  was  not  conceded,  nor  under  the  Bankruptcy  Law  and  rules  can 
such  a  fact  be  inferred  frcan  the  appointment  of  a  trustee.    It  follows 
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that  there  should  be  a  new  trial  in  order  that  there  may  be  a  finding  to 
this  effect. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


PEOPLE'  ex  rel.  LAWTON  t.  SNBIX,  Sheriff.    (No.  48/7.) 
(Supreme  Court,  Appellate  Division,  Tblrd  Department    May  7,  1915.) 

1.  Bastardb  ®=>35 — Pbocbbdings — Jubisdiotion — Pbeliuirabt  Pboceedino. 

Code  Cr.  Proa  §  844,  provides  that  when  a  warrant  Is  issued  in  bas- 
tardy proceedings,  and  defendant  is  arrested  in  a  county  other  than  that 
in  which  the  warrant  was  Issued,  he  should  be  taken  before  the  magis- 
trate of  the  county  where  he  was  arrested,  so  that  he  may  give  bond  for 
his  appearance  at  the  next  county  court  o'  the  county  where  the  war- 
rant was  issued.  Code  Cr.  Proc.  §  854,  provides  that  when  security,  tak- 
en out  of  the  county  for  the  appearance  of  defendant  at  the  county 
court,  is  returned  to  the  magistrate  who  issued  the  warrant,  he  may 
proceed  to  a  hearing  as  though  defendant  had  been  arrested  in  the 
county  where  the  warrant  was  Issued.  Defendant  was  arrested  under 
a  warrant  in  bastardy  proceedings  and  taken  directly  to  the  county 
where  the  warrant  was  sworn  out,  and  tried  before  a  police  justice  of 
that  county,  who  had  issued  the  warrant  Held,  that  this  violation  of 
section  844  did  not  oust  the  police  justice  of  jurisdiction ;  subdivision  2 
thereof  not  giving  the  defendant  the  right  to  an  original  trial  in  the 
county  court  even  though  bond  be  furnished. 

[Ed.  Note.— ror  other  cases,  see  Bastards,  Cent  Dig.  |§  8(X-80;  Dec. 
Dig.  <&=»35.] 

2.  Bastards  4=935 — Pbocekdinos — Jubisdiotion — Pbeuiunabt  Pboceedings. 

Code  Cr.  Proc.  {  844,  relating  to  trial  in  bastardy  proceedings,  does  not 
require  that  a  defendant,  upon  being  arrested  in  a  county  other  than  the 
one  in  which  the  warrant  was  issued,  be  taken  before  the  magistrate  of 
the  county  in  which  he  was  arrested  in  order  to  allow  the  Justice  who 
issued  the  warrant  to  proceed  with  the  hearing. 

[Ed.  Note. — ^For  other  cases,  see  Bastards,  Cent  Dig.  {{  80-90;  Dec. 
Dig.  ©=935.] 

Appeal  from  Rensselaer  County  Court. 

Habeas  corpus  by  Leon  Lawton  against  Henry  W.  Snell,  Sheriff,  to 
obtain  release  from'  confinement  under  a  commitment  of  the  Police 
Justice  of  the  City  of  Troy,  in  bastardy  proceedings.  The  writ  was 
dismissed,  and  relator  remanded,  and  he  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Wallace  H.  Sidney,  of  Central  Bridge,  for  appellant. 
John  P.  Taylor,  Kst.  Atty.,  of  Troy  (Charles  L  Webster,  of  Troy, 
of  counsel),  for  respondent 

HOWARD,  J.  [1]  On  the  application  of  the  overseer  of  the  poor 
of  the  city  of  Troy,  the  police  justice  of  that  city  issued  a  warrant  for 
the  arrest  of  Leon  Lawton,  who  was  charged  with  being  the  father  of  a 
bastard  child  likely  to  be  born,  and  of  which  Agnes  Muckle  was  preg- 
nant.   Lawton  was  a  resident  of  Schoharie  county,  and  was  arrested 

4s»For  oUier  cases  se«  same  topic  &  KEY-NUMBER  Id  all  Key-Numbered  Disests  &  Indexes 
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in  that  county.  When  a  warrant  is  issued  in  bastardy  proceedings,  and 
the  defendant  is  arrested  in  a  county  other  than  the  one  in  which  the 
warrant  is  issued,  section  844  of  the  Code  of  Criminal  Procedure  com- 
mands that  he  be  taken  before  a  magistrate  of  the  county  in  which  he 
is  arrested,  so  that  he  may,  if  he  wishes  to  do  so,  give  the  bond  pro- 
vided for  by  that  section,  and  in  that  manner  bring  about  his  immediate 
release.  Although  the  defendant  requested  the  officer  who  arrested 
him  to  take  him  before  a  magistrate  of  Schoharie  county,  the  officer 
refused  to  do  so,  but  took  him  immediately  to  Rensselaer  county,  with- 
out affording  the  defendant  an  opportunity  to  give  bail.  After  the  de- 
fendant  was  returned  to  Rensselaer  county  and  was  arraigned  before 
the  police  justice,  the  magistrate  heard  the  evidence  in  the  proceeding 
and  made  an  order  of  filiation  and  committed  the  defendant  to  the. 
Troy  jail ;  he  having  failed  to  give  the  undertaking  required  by  sec- 
tion 851.  Objection  in  due  season  was  made  and  several  times  re- 
peated to  the  jurisdiction  of  th?  police  justice  on  the  grounds  that  the 
defendant  was  not  accorded  his  rights,  under  section  844  of  the  Code 
of  Criminal  Procedure.  After  the  commitment  of  the  defendant  to 
the  Rensselaer  county  jail,  he  sued  out  a  writ  of  habeas  corpus  before 
the  Rensselaer  county  judge  to  test  the  validity  of  his  commitment.  In 
that  proceeding  the  only  question  litigated  was  the  jurisdiction  of  the 
police  justice.  The  county  judge  concluded  that  the  police  justice  had 
jurisdiction  to  take  the  evidence  and  make  the  commitment,  and  he 
therefore  made  an  order  dismissing  the  writ  and  remanding  the  de- 
fendant to  the  Troy  jail.  An  appeal  from  that  order  brings  the  ques- 
tion of  the  jurisdiction  of  the  police  justice  to  our  attention. 

By  virtue  of  the  provisions  of  the  Code  of  Criminal  Procedure  re- 
lating to  bastardy  proceedings,  and  by  sections  184  and  185  of  the  Sec- 
ond-Class Cities  Law  (Consol.  Laws,  c.  53),  the  police  justice  of  the 
city  of  Troy  was  vested  with  exclusive  jurisdiction  in  this  case.  No 
other  court,  under  any  circumstances,  could  have  conducted  the  exam- 
ination. Under  section  844  of  the  Code,  two  rights  were  accorded  to 
the  defendant :  First,  the  right  to  plead  guilty,  so  to  speak,  and  give 
a  bond  for  the  support  of  the  bastard ;  second,  the  right  to  give  a  bond 
for  bis  appearance  "at  the  next  County  Court  of  the  county  where  the 
warrant  was  issued,  and  obey  its  order  thereon."  BV  giving  an  under- 
taking to  observe  either  of  these  conditions,  the  defendant  was  enti- 
tled to  his  immediate  discharge  from  custody.  The  defendant  was 
deprived,  by  the  officer  who  arrested  him,  of  the  rights  accorded  to  him 
under  section  844,  and  was  unlawfully  detained  in  custody  and  taken 
to  Troy  under  arrest  and  cast  into  jail.  But  did  that  circumstance 
rob  the  police  justice  of  jurisdiction?    That  is  the  question  before  us. 

In  the  defendant's  brief  his  counsel  contends  that  the  defendant  had 
a  right  to  "give  a  bond  to  have  his  case  tried  in  County  Court."  Had 
he  been  permitted  to  give  this  bond,  the  police  justice  would  have  been 
ousted  of  jurisdiction,  so  the  defendant  contends. 

The  provision  in  section  844,  permitting  a  defendant,  arrested  in  a 
county  other  than  the  one  in  which  the  warrant  was  issued,  to  give  a 
bond  to  appear  "at  the  next  County  Court  of  the  county  where  the 
warrant  was  issued  and  obey  its  order  thereon,"  appears  at  first  glance 
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to  indicate  that  a  defendant  may  give  a  bond  which  will  entitle  him  to 
a  trial  in  the  first  instance  in  the  County  Court.  This  first  impression 
is,  however,  dispelled  by  a  subsequent  explanatory  provision  in  sec- 
tion 854,  which  reads  as  follows : 

"When  security  taken  out  of  the  county,  lor  the  appearance  of  the  de- 
fendant at  the  county  court  as  provided  In  section  eight  hundred  and  forty- 
four,  is  returned  to  the  magtstrate  who  issued  the  warrant,  he  must  asso- 
ciate with  himself  another  magistrate  of  the  same  county  and  the  magistrates 
thus  associated  must  proceed  as  provided  in  sections  eight  hundred  and  forty- 
eight  to  eight  hundred  and  fifty,  both  inclusive." 

That  is  to  say,  the  magistrate  who  issued  the  warrant,  the  police  jus- 
tice in  this  case — not  the  County  Court — ^must  exercise  jurisdiction  and 
must  proceed  with  the  trial  as  though  the  defendant  had  been  arrested 
in  the  county  where  the  warrant  was  issued  and  arraigned  before  that 
magistrate  in  the  first  instance.  In  fact,  there  is  no  provision  of  the 
Code  of  Criminal  Procedure  which  clothes  the  County  Court  with  the 
original  jurisdiction  to  hear  bastardy  proceedings.  After  giving  the 
undertaking  provided  for  in  section  844,  the  defendant  is  relieved,  by 
section  855,  of  the  necessity  of  appearing  personally  at  the  examina- 
tion. If  the  examination  results  in  a  determination  that  he  is  not  the 
father  of  the  bastard,  he  and  his  sureties  are  thereby  relieved  of  all 
liability  on  the  undertaking ;  but,  if  he  is  adjudged  to  be  the  father  of 
the  bastard,  his  undertaking  operates  as  a  notice  of  appeal  to  the  Coun- 
ty Court.  This  is  not  specifically  provided  by  the  Code  of  Criminal 
Procedure,  but  has  been  so  held  by  this  court.  Hutton  v.  Bretsch,  157 
App.  Div.  68,  141  N.  Y.  Supp.  751.  Therefore,  had  the  defendant 
been  permitted  to  give  an  undertaking  under  subdivision  2  of  section 
844,  it  would  have  been  an  undertaking  on  appeal  from  an  order  of 
filiation,  and  not  an  undertaking  which  would  have  entitled  him  to  an 
original  trial  in  the  County  Court.  Hence  it  would  not  have  operated 
to  oust  the  police  justice  of  jurisdiction.  These  apparently  inconsistent 
sections  of  the  Code  of  Criminal  Procedure  (844  and  854)  must  be 
construed,  if  possible,  so  as  to  give  meaning  and  effect  to  each.  To, 
hold  that  subdivision  2  of  section  844  entitles  the  defendant,  upon 
giving  a  bond,  to  ^n  original  trial  in  the  County  Court  is  to  render 
section  854  meaningless  and  void. 

[2]  But  the  defendant  further  contends  that,  in  a  case  where  the 
defendant  is  arrested  out  of  the  county,  the  magistrate  is  authorized 
to  proceed  with  the  hearing  only  in  case  the  defendant  be  taken  be- 
fore a  magistrate  of  the  county  in  which  he  is  arrested,  as  provided 
by  section  844.  If  a  defendant,  being  arrested  in  a  county  other  than 
the  one  in  which  the  warrant  is  issued,  be  taken  before  a  magistrate 
of  the  county  where  he  is  arrested,  and  he  there  gives  the  undertak- 
ing provided  by  subdivision  2  of  section  844,  the  justice  who  issued 
the  warrant  may,  in  that  event,  proceed  with  the  hearing.  Section  854. 
And  being  taken  before  a  magistrate  of  the  county  where  he  is  ar- 
rested, if  he  fails  to  give  the  undertaking  provided  by  subdivision  2 
of  section  844,  the  justice  who  issued  the  warrant  may  also,  in  that 
event,  proceed  with  the  hearing.  Sections  846,  848.  But,  unless  these 
requirements  of  section  844  be  observed,  the  justice,  under  the  literal 
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teims  of  the  statute,  is  not  authorized  to  proceed.  But  the  literal  lan- 
guage of  statutes  is  often  deficient,  and,  if  followed  strictly,  would 
result  frequently  in  absurdities  and  miscarriages  of  justice.  "A  strict 
and  literal  interpretation  is  not  always  to  be  adhered  to."  People  ex 
rel.  Wood  v.  Lacombe,  99  N.  Y.  44,  1  N.  E.  599.  The  human  mind  is 
fallible,  and  it  cannot  foresee  every  eventuality ;  hence  statutes  do  not 
always  provide  for  every  possible  contingency.  Expressions  occasion- 
ally creep  in  and  omissions  sometimes  occur  in  legislative  enactments 
which  render  them  imperfect  and  incomplete ;  but  it  is  the  duty  of  the 
courts,  in  such  cases,  to  supply  such  deficiencies.  If  there  were  no 
law  but  the  legislative  law,  fatal  flaws  in  many  statutes  would  destroy 
their  usefulness.  In  the  instance  before  us  the  Legislature  has  failed 
to  point  out  the  procedure  in  a  case  where  the  defendant  is  not  taken 
before  a  magistrate  of  the  county  in  which  he  is  arrested,  as  provided 
by  section  844.  The  Legislature  evidently  assumed  that  the  officer 
making  the  arrest  would  do  his  duty,  not  violate  the  law.  But,  this 
situation  having  arisen,  it  is  the  duty  of  the  court  to  supply  the  defect 
and  carry  out  the  great  intent  of  the  Legislature;  that  intent  being 
that  the  father  of  a  bastard  child  shall  support  his  illicit  offspring.  In 
the  case  before  us  the  defendant  was  not  taken  before  a  magistrate 
of  the  county  in  which  he  was  arrested,  and  therefore,  so  the  defend- 
ant contends,  the  police  justice  was  not  authorized  to  proceed  and  was 
devoid  of  jurisdiction,  even  though  the  defendant  was  produced  before 
him.  But  nowhere  does  the  statute  assume  to  divest  the  justice  of 
jurisdiction  in  the  event  that  the  defendant  be  not  taken  before  a  mag- 
istrate of  the  county  in  which  he  is  arrested.  The  statute  has  simply 
omitted  to  provide  for  a  situation  like  this.  The  contention  of  the 
defendant,  therefore,  that  the  police  justice  in  this  instance  lost  juris- 
diction, is  unsound.  It  is  true  that  some  of  the  prerequisites  which  the 
statute  prescribes  for  setting  the  police  court  in  motion  had  not  been 
complied  with;  but  the  courts  have,  on  previous  occasions,  met  sim- 
ilar contingencies,  unforeseen  by  the  statute,  for  it  is  well  settled  "that 
it  is  no  defense  to  a  criminal  prosecution  that  the  defendant  was  ille- 
gally or  forcibly  brought  within  the  jurisdiction  of  the  court."  People 
V.  Eberspacher,  79  Hun,  410,  29  N.  Y.  Supp.  796;  Matter  of  Lagrave, 
45  How.  Prac.  301 ;  People  v.  Rowe,  4  Parker  Cr.  R.  253.  Therefore, 
when  the  defendant  was  brought  before  the  police  justice,  even  though 
he  was  irregularly  brought  there,  the  magistrate  was  authorized  to 
proceed. 

The  sections  of  the  Code  of  Criminal  Procedure  respecting  bas- 
tardy proceedings  are  inharmonious  and  often  inconsistent.  Their 
meaning  is  frequently  doubtful  and  conflicting  and  their  purpose 
obscure.  The  statute  is  carelessly  phrased,  and  the  whole  scheme  of 
bastardy  procedure  is  unscientific.  It  should  be  revised  and  rendered 
simple,  certain,  and  plain. 

The  oflicer  who  arrested  the  defendant  in  Schoharie  county  violated 
the  law  and  destroyed  the  rights  of  the  defendant,  under  section  844. 
For  this  invasion  of  his  rights  the  defendant  should  have  redress.  It 
is  not  for  us,  however,  in  this  proceeding  to  point  out  the  relief  which 
may  be  obtained  or  the  manner  of  obtaining.  We  are  only  to  deter- 
163N.T.S.-« 
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mine  whether  the  irregularity  complained  of  robbed  the  police  magis- 
trate of  jurisdiction.    We  conclude  that  it  did  not. 

The  order  of  the  County  Court  should  be  affirmed,  with  costs.    All 
concur;  SMITH,  P.  J.,  and  KELLOGG,  J.,  in  result 


SILBERSTEIN  et  al.  v.  BLUM  et  al.    (No.  7230.) 
(Supreme  Court,  Appellate  Division,  First  Department     May  7,  1915.) 

Saus  «=288 — Wabranty — Waiveb  of  Breach. 

Where,  In  an  action  for  goods  sold  and  delivered,  a  reasonable  time 
has  elapsed  after  delivery  to  enable  the  buyer  to  examine  the  goods,  and 
to  reject  them  if  not  conforming  to  sample,  a  failure  to  return  or  offer  to 
retam  the  goods  within  such  time  constituted  a  waiver  of  breach  of 
warranty  as  a  defense. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent  Dig.  {{  817-823;  Dec. 
Dig.  ®=2S8.] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Solomon  Silberstein  and  Meyer  Silberstein,  doing  busi- 
ness as  Silberstein  &  Son,  against  Harry  Blum  and  Louis  Blum.  From 
a  judgment  of  the  Appellate  Term,  affirming  a  judgment  of  the  Mu- 
nicipal Court,  plaintiff  appeals.    Reversed  and  rendered. 

See,  also,  151  N.  Y.  Supp.  1144. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

A.  Joseph  Geist,  of  New  York  City,  for  appellants. 
Lawrence  H.  Sanders,  of  New  York  City,  for  respondents. 

HOTCHKISS,  J.  The  action  was  for  goods  sold  and  delivered. 
The  answer  contained  denials  and  a  separate  defense,  which  was  also 
pleaded  as  a  counterclaim,  that  the  goods  were  warranted  of  a  certain 
quality,  to  which  warranty  they  did  not  conform ;  that  plaintiffs  had 
refused  defendants'  offer  to  return,  all  to  defendants'  damage  in  a  sum 
identical  with  the  sale  price  of  the  goods  as  alleged  in  the  complaint. 
On  the  trial  plaintiffs  admitted  that  the  goods  had  been  sold  by  sample 
and  were  to  be  first-class  in  quality,  to  which  standard  they  claimed 
they  in  fact  conformed. 

The  testimony  offered  in  defendants'  behalf  showed  that  the  goods 
did  not  conform  to  the  sample  by  which  they  were  sold,  and  on  this 
issue  the  defendants'  evidence  overbore  that  of  the  plaintiffs.  But  it 
also  appeared  that  the  goods  were  delivered  on  the  day  of  their  sale, 
July  28,  1914,  or  the  day  after,  at  which  time  a  bill  for  the  price  was 
rendered.  No  attempt  was  made  to  examine  the  goods  then.  Louis 
Blum,  who  seemed  to  have  had  charge  of  the  matter  for  the  defend- 
ants, left  the  city  on  a  business  trip  on  the  3d  of  August,  and  did  not 
return  until  the  13th  or  14th.  On  this  trip  he  sought  to  sell  garments 
to  be  manufactured  from  the  goods  in  question,  but  was  unable  so 
to  do  to  any  satisfactory  extent.  Blum  returned  to  the  city  on  the 
13th  or  14th,  and  on  some  day  between  that  and  the  18th  he  had  a 
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conversation  with  one  of  the  plaintiffs,  in  the  course  of  which  Bhim 
said  that  the  market  conditions  had  not  been  satisfactory;  that  the 
goods,  which  were  contained  in  cases,  were  then  intact,  and  he  asked 
plaintiffs  to  take  back  one  of  the  cases,  in  which-  event,  he  said,  de- 
fendants would  pay  for  the  other.  Plaintiffs  refused  this  offer,  and 
thereupon  Blum  tmroUed  one  of  the  pieces  and  said  that  the  material 
looked  imperfect,  but,  if  the  goods  were  right,  defendants  would  have 
to  pay  for  them,  and  he  would  have  them  examined.  The  precise  time 
necessary  for  an  examination  of  the  goods  contained  in  the  two  cases 
did  not  appear,  but  sufficient  did  appear  to  show  that  it  was  but  brief. 
On  the  day  of  the  foregoing  conversation,  or  the  day  after,  plaintiffs 
commenced  this  action,  and  within  a  few  days  thereafter  defendants 
sent  the  goods  to  examiners,  who  pronounced  them  imperfect  and  not 
of  first  quality.  There  was  no  offer  to  return  the  goods  until  defend- 
ants served  their  answer. 

It  is  apparent  from  the  foregoing  that,  notwithstanding  a  reasonable 
time  had  elapsed,  between  the  delivery  of  the  goods  and  the  conver- 
sation above  referred  to,  to  permit  of  an  examination  of  the  goods, 
and  for  their  rejection,  had  they  been  found  not  to  conform  to  the 
sample,  defendants  made  no  attempt  to  examine  and  made  no  offer  to 
return.  So  far  as  the  breach  of  warranty  constituted  a  defense,  it  was 
waived  by  the  failure  to  return  or  offer  to  return  the  goods  within  a 
reasonable  time.  Nash  v.  Weidenfeld,  41  App.  Div.  511,  58  N.  Y. 
Supp.  609,  aflfirmed  166  N.  Y.  612,  59  N.  E.  1127;  Personal  Property 
Law  (Consol.  Laws,  c.  41)  art.  5,  §  150,  as  added  by  Laws  1911,  c. 
571.  The  only  right  which  survived  defendants'  acceptance  of  the 
goods  was  one  for  damages  (Id.),  which  was  the  cause  of  action  as- 
serted in  the  counterclaim.  But  the  difficulty  with  this  feature  of  de- 
fendants' case  is  that  there  was  no  proof  that  they  suffered  any  dam- 
age. Such  testimony  as  defendants  offered  on  this  point  was  to  tlie  ef- 
fect that  the  goods  had  risen  in  value. 

The  determination  of  the  Appellate  Term  and  the  judgment  of  the 
Municipal  Court  should  be  reversed,  with  costs,  and  judgment  en- 
tered for  the  appellants  for  the  sum  demanded  in  the  complaint,  with 
interest,  besides  costs  in  the  Municipal  Court  and  at  the  Appellate 
Term.    All  concur. 


HOEVEL  S.\ND-BLAST  MACH.  CO.  y.  HOEVEL  et  al.    (No.  7153.) 
(Supreme  Court,  Appellate  Division.     First  Department.     May  7,  1915.) 

L  COBPOBATIOHS    «=>648— FOBEIGH    COBPOBATIONS— RiGHT    TO    SUK— FAILUBK 

TO  Obtain  Cebtificate — Injunction. 

Under  General  Corporation  Law  (Consol.  Laws,  c.  23)  {  15,  requiring  a 
foreign  corporation  to  obtain  a  certificate  of  authority  to  do  business 
within  the  state,  and  providing  that  no  such  corporation  shall  maintain  any 
action  In  the  state  or  any  contract  made  by  it  in  the  state,  unless  prior  to 
the  making  of  the  contract  It  procured  such  certificate,  and  Tax  Law 
(Consol.  Laws,  c.  60)  §  181,  requiring  the  payment  of  a  tax  by  a  corpora- 
tion securing  such  certificate,  the  failure  of  a  foreign  corporation  to 
comply  with  the  requirements  of  those  sections  until  after  a  domestic 
corporation  of  the  same  name  had  been  formed,  does  not  preclude  Its 
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right  to  sue  to  restrain  a  domestic  corporation  from  oalng  tbe  name  of 
the  foreign  corporation  in  unfair  competition. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |  2616;  Dec. 
Dig.  <g=»648.] 

2.  CoRPOBATioNS  <S=>648 — Unfaib  Competition — Irjonction. 

Where  the  former  president  of  a  foreign  corporation,  who  was  princi- 
pally responsible  for  the  failure  of  the  company  to  obtain  a  certificate  of 
authority  to  do  business  in  the  state,  organized  a  domestic  corporation 
to  compete  with  the  foreign  corporation,  and  adopted  the  same  name, 
the  foreign  corporation  is  entitled  to  an  injunction  against  the  use  of  that 
name  by  the  domestic  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  {  2516;  Dec 
Dig.  <8=5»648.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Hoevel  Sand-Blast  Machine  Company  against  Her- 
man F.  Hoevel  and  another.  From  an  order  denying  an  injunction 
during  the  pendency  of  the  action,  the  plaintiff  appeals.  Reversed,  and 
injunction  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Emil  Breitenfeld,  of  New  York  City,  for  appellant. 
Hugh  Gordon  Miller,  of  New  York  City,  for  respondents.  . 

McLAUGHLIN,  J.  The  plaintiff  is  a  Delaware  corporation,  and 
for  something  like  two  years  has  been  engaged  in  selling  sand-blast 
machines,  having  a  place  of  business  at  50  Church  street.  New  York 
City.  Up  to  April  25,  1914,  the  defendant  Hoevel  was  president  of 
the  plaintiff,  but  about  that  time  he  resigned,  and  severed  his  connec- 
tion with  the  company  by  selling  all  of  his  stock.  Shortly  thereafter 
he  organized  the  defendant  corporation  to  engage  in  a  business  similar 
to  the  plaintiff's  and  having  its  principal  place  of  business  at  50  Church 
street.  New  York  City.  At  the  time  of  the  commencement  of  this  ac- 
tion the  plaintiff  had  not  procured  a  certificate  from  the  state  of  New 
York,  as  provided  in  section  15  of  the  General  Corporation  Law,  au- 
thorizing it  to  do  business  in  such  state,  nor  paid  the  tax  provided  in 
section  181  of  the  Tax  Law.  After  the  defendant  was  incorporated, 
however,  it  applied  to  the  secretary  of  state  for  a  certificate,  which 
was  refused  for  the  reason  that  its  name  was  similar  to  that  of  the  de- 
fendant corporation.  This  action  was  then  commenced  to  restrain 
the  defendant  corporation  from  using  its  name  and  compelling  it  to 
take  the  necessary  steps  to  change  it,  by  eliminating  the  words  "Hoevel 
Sand-Blast  Machine  Company."  Upon  the  complaint  and  affidavits 
a  motion  was  made  to  enjoin  the  defendants,  during  the  pendency  of 
the  action,  f i-om  doing  business  under  the  name  of  the  defendant  cor- 
poration. The  motion  was  denied,  upon  the  ground  that  the  plaintiff 
had  failed  to  comply  with  section  15  of  the  General  Corporation  Law 
and  section  181  of  the  Tax  Law.    Plaintiff  appeals. 

[1]  I  am  of  the  opinion  the  motion  should  have  been  granted.  As 
I  read  the  sections  of  the  statute  referred  to,  there  is  nothing  in  either 
which  prevents  an  action  of  this  kind  being  maintained.    Section  15  is 
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to  the  effect  that  a  foreign  corporation,  other  than  a  moneyed  corpora- 
tion, shall  not  do  business  in  the  state  of  New  York  until  it  has  first 
procured  a  certificate  from  the  secretary  of  state  authorizing  it  to  do 
so,  and  that: 

"No  foreign  stock  corporation  doing  business  in  this  state  sliall  maintain  any 
action  in  this  state  upon  any  contract  made  by  it  In  this  state,  unless  prior  to 
the  making  of  such  contract  it  shall  have  procured  such  certificate." 

This  is  not  an  action  upon  contract,  nor  is  it  to  obtain  relief  by  rea- 
son of  any  business  transacted  by  it  in  the  state  of  New  York.  Sec- 
tion 181  has  no  application,  because  that  relates  to  the  tax  to  be  paid 
after  the  certificate  has  been  issued.  In  addition  to  this,  the  neglect  to 
pay  the  tax  assessed  is  a  matter  of  defense,  which  must  be  alleged  in 
an  answer.  Halsey  v.  Tewett  Dramatic  Co.,  190  N.  Y.  231,  83  N.  E. 
25,  123  Am.  St.  Rep.  546. 

[2]  There  are  numerous  authorities  to  the  effect  that  a  corpora- 
tion may  restrain,  by  injunction,  the  use  of  its  corporate  name  by  an- 
other, on  the  ground  that  such  use  constitutes  unfair  competition. 
Chas.  S.  Higgins  Co.  v.  Higgins  Soap  Co.,  144  N.  Y.  462,  39  N.  E. 
490,  27  L.  R.  A.  42,  43  Am.  St.  Rep.  769;  Metropolitan  Telephone  & 
Telegraph  Co.  v.  Metropolitan  Telephone  &  Telegraph  Co.,  156  App. 
Div.  577,  141  N.  Y.  Supp.  598.  The  papers  used  upon  the  motion 
clearly  indicate  that  the  defendant  Hoevel  organized  the  defendant 
corporation  for  the  purpose  of  entering  into  competition  with  the  plain- 
tiff, and  he  did  so  under  the  name  which  he  took  because  he  knew  that 
the  plaintiff  had  not  obtained  the  certificate  required  authorizing  it  to  do 
business  in  the  state  of  New  York.  The  fact  that  it  had  not  obtained 
such  certificate  was  principally  due  to  his  own  neglect  while  acting  as  its 
president.  I  think,  upon  the  proofs  presented,  the  motion  should  hav« 
been  granted. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs,  order  to  be  set- 
tled on  notice.    All  concur. 


MULCAHT  &  GIBSON,  In&,  V.  NATIONAL  SURETY  CO.     (No.  7211.) 

(Supreme  Court,  Appellate  Division,  First  Department    May  7,  1916J 

Ntw  Tbial  ^=331,  110 — NECESsrrr  or  Objectioh  and  Exception  at  Tbiau 
\Vhere  the  claimed  misconduct  of  defendant's  attorney  at  the  trial  was 
not  the  subject  of  any  objection,  e-^ceptlon,  or  motion  during  the  trial, 
plaintiCT  could  not  urge  such  misconduct  as  a  ground  for  a  new  trial ;  nor 
could  the  court  sua  spoute  set  aside  the  verdict  for  defendant  on  such 
git>und,  eepeclally  where,  though  defendant's  counsel  was  guilty  of  ex- 
cessive pertinacity  in  attempting  to  Introduce  testimony  which  the  court 
deemed  Immaterial,  and  on  its  exclusion  made  remarks  which  might  have 
Justified  admonition,  his  conduct  was  not  such  as  to  justify  a  suspicion 
that  It  affected  the  verdict. 

lEd.  Note.— For  other  cases,  see  New  Trial,  Cent.  Dig.  {{  46,  231 ;  Dec 

Dig.  ^=:»31,  110.] 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  MuJcahy  &  Gibson,  Incorporated,  against  the  National 
Surety  Company.  From  an  order  setting  aside  a  verdict  for  defend- 
ant and  granting  a  new  trial,  defendant  appeals.  Reversed,  and  ver- 
dict reinstated. 

See,  also,  1$3  N.  Y.  Supp.  1130. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  CLARKE, 
SCOTT,  and  HOTCHKISS,  JJ. 

Frederic  R.  Coudert,  of  New  York  City,  for  appellant 
James  A.  Foley,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  The  plaintiff  was  a  subcontractor  under  the  prin- 
cipal contractor  for  painting  the  elevated  steel  structure  of  portions  of 
the  subway  railroad  in  Queens  county,  and  one  Reichman  was  a  sub- 
contractor for  the  work  under  the  plaintiff.  A  clause  of  the  contract 
provided  that  if  the  contractor  should  abandon  the  work,  or  should 
refuse  or  neglect  to  prosecute  it  with  a  force  sufficient  in  the  opinion 
of  the  principal  to  insure  its  completion  within  a  certain  time,  or  if  the 
work  should  not  be  done  according  to  contract,  the  principal  should  by 
a  three  days'  written  notice  have  the  right  to  notify  the  contractor  to 
discontinue,  and  thereupon  after  the  expiration  of  such  three  days  the 
contractor  should  discontinue,  and  the  principal  might  enter  upon  and 
take  possession  of  the  work  and  the  plant  used  in  connection  there- 
with, and  itself  complete  tlie  work  or  contract  for  its  completion  at  the 
expense  of  the  contractor. 

The  action  is  on  a  bond  given  by  Reichman  for  the  faithful  perform- 
ance of  his  contract,  and  the  issue  was  whether  Reichman  had  aban- 
doned the  job,  or  whether  plaintiff  had  unjustifiably  prevented  him 
from  continuing  it.  The  plaintiff  moved  to  set  the  verdict  aside  upon 
all  the  grounds  mentioned  in  section  999  of  the  Code  of  Civil  Proce- 
dure, including  the  ground  that  it  was  against  the  weight  of  evidence, 
which  motion  the  court  took  under  consideration,  and  subsequently 
granted  the  motion  to  set  the  verdict  aside,  not  upon  any  of  the  grounds 
above  specified,  but,  as  recited  in  the  order,  because  it  appeared  to  the 
learned  trial  justice  "that  by  reason  of  the  conduct  of  counsel  for  the 
defendant  a  fair  trial  of  the  issues  tendered  by  the  plaintiff  was  made 
impossible."  On  the  issue  presented  by  the  pleadings  and  litigated  at 
the  trial,  the  testimony  fairly  raised  a  question  of  fact  which  the  jury 
determined  in  defendant's  favor,  and  after  a  careful  reading  of  the 
record  it  is  impossible  to  say  that,  this  verdict  was  against  the  weight 
of  evidence,  or  that  the  trial  court  would  have  been  justified  in  set- 
ting the  verdict  aside  on  that  ground.  Nor  does  it  appear  that  in  the 
progress  of  the  trial  there  was  any  error  which  would  have  justified 
the  setting  aside  of  the  verdict.  It  is  apparent,  therefore,  that  the  trial 
court  was  right  in  refusing  to  disturb  the  verdict  on  any  of  the  grounds 
on  which  the  motion  to  set  it  aside  was  based. 

The  only  question  before  us,  therefore,  is  whether  the  court  was  right 
in  setting  aside  the  verdict  on  the  grounds  specified  in  the  order.  A 
careful  examination  of  the  portions  of  the  record  to  which  we  are 
referred  as  evidence  of  the  alleged  improprieties  of  defendant's  counsel 
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do  not,  at  most,  reveal  anything  worse  than  a  somewhat  excessive  per- 
tinacity in  attempting  to  introduce  a  line  of  testimony  which  the  learned 
trial  justice  deemed  immaterial  or  irrelevant,  and  remarks  of  comisel 
on  the  exclusion  of  such  evidence,  which  remarks  were  certainly  in 
bad  taste  and  might  well  have  justified  admonition  and  censure  from 
the  court,  but  were  not  in  my  opinion  such  as  to  justify  the  suspicion 
that  they  affected  the  verdict  m  the  slightest  degree.  But,  however  this 
may  be,  the  conduct  of  the  defendant's  attorney  was  not  the  subject 
of  any  objection  or  exception  or  motion  on  the  part  of  the  plaintiff 
at  any  time  during  the  trial.  On  the  contrary,  the  trial  proceeded  and 
the  case  went  to  the  jury  without  any  suggestion  from  the  plaintiff 
that  its  rights  had  been  jeopardized  by  any  of  the  improprieties  now 
complained  of.  The  plaintiff,  having  thus  sat  by  and  taken  the  chanc- 
es of  a  verdict  in  its  favor,  could  not  thereafter  be  heard  to  urge 
grounds  of  objection  which,  if  they  had  any  existence,  had  not  been 
brought  to  the  attention  of  the  court  during  the  trial.  In  these  cir- 
cumstances it  must  certainly  follow  that  the  court  itself  could  not,  as  it 
seems  to  have  done,  sua  sponte  set  aside  the  verdict  on  any  such 
ground. 

The  order  must  therefore  be  reversed,  with  costs,  and  the  verdict  re- 
instated.   Order  filed.    All  concur. 


(167  App.  Dlv.  329) 

HANLEY  V.  JAMES  BUTLEK,  Inc.     (No.  7236.) 

(Supreme  Court,  Appellate  Division,  First  Department    May  7,  1915.) 

NSOLIOENCB    €=»136 — DaNOEBOUS    PB£MISES  —  CONIBIBUTOBT   NeOUOKNCE  — 

Questions  fob  Jury. 

Defendant  had  a  grocery  store  and  a  butcher  shop,  between  which  were 
swinging  doors,  for  use  of  customers.  The  floor  of  the  butcher  shop  was 
9%  Inches  lower  than  that  of  the  grocery  store,  and  a  platform  on  a 
level  with  the  floor  of  the  grocery  store  extended  13%.  Inches  beyond  the 
doors.  A  customer,  who  bad  never  before  been  in  the  butcher  shop,  passed 
tlirough  the  door,  stepped  on  the  edge  of  the  platform,  and  felL  Meld, 
that  whether  she  was  negligent  was  a  question  for  the  Jury,  and  the 
court  erred  in  dismissing  the  complaint 

[Ed.  Note. — For  other  cases,  see  Negligence,  C3ent  Dig.  §{  277-353 ;  Dec 
Dig.  «=s»136.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Kate  F.  Hanley  against  James  Butler,  Incorporated,  to 
recover  damages  for  negligence.  From  a  judgment  entered  on  a  dis- 
missal of  the  complaint  at  the  close  of  plaintiff's  case,  she  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

R.  Dulany  Whiting,  of  New  York  City,  for  appellant 

Elkus,  Gleason  &  Proskauer,  of  New  York  City  (Joseph  M.  Pros- 
kauer,  of  New  York  City,  of  counsel),  for  respondent 

CLARKE,  J.  Defendant  has  two  stores  at  173  and  175  Amsterdam 
avenue,  on  the  southeast  corner  of  Sixty-Eighth  street;    175,  which 
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is  on  the  corner  of  Sixty-Eighth  street,  is  used  as  a  grocery  store,  and 
173  as  a  butcher  shop.  A  doorway  had  been  cut  in  the  dividing  wall 
between  these  two  stores,  fitted  with  double  swinging  doors,  swinging 
in  both  directions  upon  double  hinges.  Each  of  these  doors  was  33 
inches  wide,  had  no  handles,  and  was  composed  of  wood  and  glass ;  the 
lower  two  feet  being  solid.  The  floor  of  the  butcher  shop,  173  Amster- 
dam avenue,  was  9i/^  inches  lower  than  the  floor  of  the  grocery  store. 
The  platform  beneath  the  doors  extends  from  the  grocery  store 
1314  inches  beyond  the  swinging  doors,  and  then  drops  to  the  lower 
level  of  the  butcher  shop  in  a  step  of  9^4  inches. 

Plaintiff,  a  dressmaker  living  at  100  West  Sixty-Ninth  street, 
on  the  day  in  question  was  doing  some  shopping  in  the  neigh- 
borhood. She  had  previously  been  in  the  grocery  store,  but  had 
never  been  in  the  butcher  shop.  She  went  into  the  grocery  store, 
and  for  the  purpose  of  making  a  purchase  pushed  open  the  swing- 
ing doors  to  proceed  into  the  butcher  shop.  As  she  pushed  the  door 
open,  she  made  one  step,  and  as  she  stepped  her  heel  came  on  the  edge 
of  the  platform,  and  she  fell  to  the  floor,  receiving  very  serious  injuries. 
There  was  nothing  to  call  her  attention  to  the  difference  in  level ;  there 
were  plain  swinging  doors,  evidently  intended  to  be  used  to  give  access 
from  one  department  of  the  defendant's  business  to  another.  Accept- 
ing the  invitation  furnished  by  the  doors  as  a  customer  of  the  defend- 
ant, and  without  warning  or  knowledge  of  the  situation,  she  fell  and 
received  the  injuries  complained  of. 

At  the  close  of  her  case  the  defendant  moved  to  dismiss  her  com- 
plaint, upon  the  ground  that  she  had  failed  to  prove  negligence  on  the 
part  of  the  defendant  and  her  own  freedom  from  contributory  negli- 
gence, which  motion  having  been  granted,  plaintiff  appeals. 

We  think  the  dismissal  was  error,  and  that  the  question  of  negligence 
should  have  been  left  to  the  jury.  As  stated  in  McRickard  v.  Flint, 
114N.Y.222,21N.E.  153: 

"It  was  the  duty  of  the  plaintiff  to  exercise  reasonable  care,  and  to  take 
observation  of  that  which  was  apparent  to  view  as  he  proceeded.  But  what 
Is  due  care  and  diligence  depends  upon  circumstances.  The  same  precau- 
tionary means  requisite  to  relieve  a  party  from  the  charge  of  negligence  when 
he  approaches  known  places  of  danger,  or  places  where  danger  may  be  ap- 
prehended, may  not  be  required  of  him  when  he  has  no  occasion  to  suppose 
that  danger  may  be  encountered.  It  cannot  be  said  that  the  plaintiff  upon 
this  occasion  was  required  to  apprehend  that  there  might  be  an  exposed  ele- 
vator pit  in  the  place  where  he  entered.  The  fact  that  the  door  was  partly 
ojpened  enabled  him  to  suppose  It  was  a  suitable  place  of  entry,  so  that  the 
question  Is  whether  not  seeiiig  it  was  necessarily  negligence  on  his  part.  That 
is  not  so,  unless  he  was  required  to  stop  and  take  careful  observation  of  the 
place  when  he  entered  upon  the  threshold  and  before  he  proceeded  to  fur- 
ther enter  into  the  room.  •  •  •  Here  the  plaintiff  In  stepping  into  the 
room,  the  first  step  he  took  after  his  entry  onto  the  threshold  at  a  partially 
opened  door,  received  the  injury  from  a  cause  which  he  had  no  apparent  rea- 
son to  expect  and  wtdcb  be  failed  to  see  until  too  late  to  avoid  the  calamity." 

The  double  swinging  doors  were  obviously  for  the  use  of  customers 
in  passing  from  one  department  to  the  other.  There  was  no  reason  to 
suppose  that  the  two  floors  were  on  different  levels.  The  step  only 
13^  inches  wide  beyond  the  doors,  with  a  fall  of  9\^  inches,  was  cre- 
ated and  maintained  by  the  defendant    This,  if  not  obviously  faulty 
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construction,  constituting  a  trap,  at  least  raised  a  question  in  that  re- 
gard for  the  consideration  of  the  jury.  The  question  of  contributory 
negligence  under  the  circumstances  undoubtedly  was  for  the  jury. 

The  judgment  appealed  from  should  be  reversed,  and  a  ne^v  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event    All  concur. 


GOLDMAN  V.  COHEN  et  al.    (No.  7210.) 
(Supreme  Court,  Appellate  Division,  First  Department.    May  7,  1915.) 

1.  contkacts  «=»119 — lxgality  —  rkstbiotioit  or  biddino  —  fobbclosukk 

Sale. 

An  agreement  by  the  holder  of  a  building  mortgage  that,  If  the  bolder 
of  a  mortgage  subject  thereto  would  not  attend  and  bid  at  the  sale  un- 
der the  prior  mortgage,  be  should  be  reimbursed  for  the  amounts  ex- 
pended by  him  and  be  given  an  Interest  in  the  property,  subject  to  the  rea- 
sonable cost  of  completing  the  building,  is  not  void  as  against  public 
policy. 

[Ed.  Note. — For  other  cases,  see  Contracts,  (3ent  Dig.  i{  654-658 ;  Dec. 
Dig.  <S=9ll9.] 

2.  Appeal   and   Ebbob   ^=>173 — QuESTions   Pkesentxd — Defenses — Statute 

OF  Fbatids. 

Where  the  complaint  does  not  state  whether  the  contract  sued  on  was 
oral  or  in  writing,  and  the  answer  did  not  plead  the  statute  of  frauds, 
that  defense  is  not  available  on  appeal. 

[EM.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  1079- 
10^,  1091-1093,  1095-1098,  1101-1120;  Dec.  Dig.  «=»173.] 

3.  Tbusts  €=5j92% — CoNSTEtrcTivE  Tarfrrs — Stattte  of  Frauds. 

The  statute  of  frauds  does  not  apply  to  an  agreement  by  one  mort^ 
gagor  with  another  to  give  the  other  an  interest  in  the  premises  if  bp 
would  not  compete  in  the  bidding  at  the  sale  under  a  prior  mortgage. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  {  141;  Dec.  Dig. 
<8=>92%.] 

4.  Specific  Pebformance  ®=>128 — Dbcbxe — Sale  of  Pbopebtt. 

In  an  action  to  enforce  a  promise  to  give  plaintiff  an  interest  in  prop- 
erty bought  by  defendant  at  the  foreclosure  sale,  the  court  cannot  require 
the  defendant  to  purchase  plaintiff's  Interest  at  the  valuation  to  be  fixed 
by  a  referee,  or  else  to  submit  to  a  sale  of  the  property. 

[Bid.  Note. — For  other  cases,  see  Specific  Performance,  CJent  Dig.  §( 
412-419;   Dec.  Dig.  <8=»128.] 

Ingrabam,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Barney  Goldman  against  Max  Cohen  and  others.  From 
an  interlocutory  judgment,  adjudicating  a  lien  upon  land  and  appoint- 
ing a  referee  to  ascertain  the  amount  thereof,  defendants  appeal. 
Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 

Edward  Kaufmann,  of  New  York  City,  for  appellants. 
William  Kaufman,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  On  and  prior  to  December  29,  1911,  plaintiff 
was  the  owner  of  the  fee  of  the  premises  in  question.     He  subse- 
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quently  sold  to  an  improvement  company,  and  took  back  a  purchase- 
money  mortgage  f.or  $12,000,  subject  to  two  prior  mortgages,  amount- 
ing to  $1 1,500.  He  also  agreed  to  make  the  company  a  building  loan 
of  upAvards  of  $35,000.  Having  insufficient  moneys  to  make  the  loan, 
he  procured  defendant  Max  Cohen  to  agree  to  make  it,  and  plaintiff 
assigned  to  Jenny  Freeman,  Cohen's  nominee,  the  building  loan  mort- 
gage and  agreement,  at  the  same  time  guaranteeing  payment  of  this 
mortgage.  He  also  agreed  to  subordinate  his  $12,0(X)  mortgage  to  the 
lien  for  advances  to  be  made  under  the  building  loan  mortgage.  Build- 
ing operations  were  subsequently  commenced,  and  while  in  progress 
the  holder  of  the  second  mortgage  began  foreclosure,  to  which  action 
plaintiff.  Freeman,  and  the  improvement  company  were  parties.  At  the 
time  this  foreclosure  action  was  commenced,  Max  Cohen  had  advanced 
$10,500  on  the  building  loan.  The  premises  were  advertised  for  sale 
in  pursuance  of  the  judgment  of  foreclosure  on  the  29th  of  December, 
1911,  prior  to  which  time,  and  during  the  progress  of  the  building 
operation,  plaintiff  had  expended  certain  moneys  on  account  of  the 
premises  and  had  also  guaranteed  certain  lumber  claims. 

[  1  ]  Early  in  the  morning  of  the  day  on  which  the  sale  was  advertised 
to  take  place,  Cohen  orally  agreed  with  plaintiff  that  if  plaintiff  would 
not  attend  and  bid  at  the  sale  or  otherwise  attempt  to  protect  his  inter- 
ests, if  Cohen  or  his  nominee  should  become  the  purchaser,  he  (Cohen) 
would  reimburse  plaintiff  for  the  moneys  he  had  expended,  and  would 
also  pay  the  lumber  claims  for  which  plaintiff  was  liable,  and  would 
give  plaintiff  a  one-third  interest  in  the  fee  of  the  premises,  subject  to 
the  first  two  mortgages  and  to  the  reasonable  cost  of  the  completed 
building.  As  attorney  for  Cohen,  Freeman  attended  the  sale  and  bid 
in  the  propert>'.  Freeman  received  the  referee's  deed,  and  at  Cohen's 
iequest  and  without  consideration  conveyed  the  premises  to  the  de- 
fendant Esther,  Cohen's  wife.  After  the  sale  Cohen  repudiated  his 
agreement  with  plaintiff,  which  agreement,  by  the  judgment  appealed 
from,  he  has  been  decreed  to  carry  out.  'That  the  findings  of  fact  on 
which  the  judgment  rests  are  amply  sustained  by  the  evidence  cannot 
be  seriously  disputed.  Nor  was  the  agreement  relied  on  void  as 
against  public  policy.  Hopkins  v.  Ensign,  122  N.  Y.  144,  25  N.  E. 
306,  9  L.  R.  A.  731. 

[2,  3]  From  the  complaint  it  did  not  appear  whether  the  agreement 
was  oral  or  in  writing.  The  answer  did  not  plead  the  statute  of  frauds, 
and  no  objection  on  that  ground  was  taken  at  the  trial.  The  defense 
is  not  now  available.  Matthews  v.  Matthews,  154  N.  Y.  288,  48  N. 
E.  531 ;  Bearing  v.  McKinnon  Dash  &  Hardware  Co.,  165  N.  Y.  78, 
58  N.  E.  773,  80  Am.  St.  Rep.  708.  But,  even  if  the  statute  had  been 
pleaded,  it  would  not  have  been  applicable  to  the  facts  of  the  case. 
Ryan  v.  Dox,  34  N.  Y.  307,  90  Am.  Dec.  696 ;  Congregation  v.  Uni- 
versal Building,  etc.,  Co.,  134  App.  Div.  368,  119  N.  Y.  Supp.  72. 

[4]  Objection  is  made,  however,  to  the  form  of  the  judgment, 
which  expressly  finds  the  amount  of  the  lumber  claims  and  directs 
cancellation  of  the  assignments  thereof  which  Cohen  had  taken  to 
himself;  also  that  plaintiff  recover  the  amount  he  expended  in  pay- 
ment of  the  several  items  for  which  Cohen  had  promised  to  reimburse 
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him.  It  also  adjudges  plaintiff  entitled  to  a  one-third  interest  in  the 
fee,  subject  to  the  several  mortgages,  including  the  reasonable  cost  of 
the  completed  building.  The  judgment  also  appoints  a  referee  to 
ascertain  the  said  amounts,  and  also  what  may  be  due  to  plaintiff  on 
account  of  his  one-third  interest  in  the  net  income  derived  by  Cohen 
from  the  premises  subsequent  to  their  completion.  It  then  provides 
that  the  referee  shall  ascertain  "what  the  value  of  this  plaintiff's  in- 
terest in  said  premises  is,"  and  by  the  final  judgment  to  be  hereafter 
entered,  in  the  event  defendant  does  not  pay  plaintiff  the  value  of  his 
interest,  that  the  premises  be  sold,  etc.  What  the  value  of  the  plain- 
tiff's one-third  interest  in  the  premises  may  be  is  immaterial.  The 
plaintiff  has  no  right  to  compel  the  defendant  to  buy  his  interest  in 
the  premises,  or  to  compel  a  sale  of  the  premises  in  this  action,  and 
the  judgment  must  be  modified  in  these  respects.  The  order  to  be  en- 
tered hereon  should  be  as  follows:  Decision  modified,  by  striking 
therefrom  at  folio  62,  in  the  direction  for  judgment,  the  words  "and 
what  the  value  of  this  plaintiff's  interest  in  said  premises  is,"  and  also 
the  words  beginning  with  "and  the  final  judgment"  in  folio  63,  to 
and  including  the  words  "by  the  said  defendant,"  in  folio  64. 

Judgment  modified,  by  striking  therefrom  the  words  "and  what  the 
value  of  this  plaintiff's  interest  in  said  premises  is,"  at  folio  74,  and 
the  entire  paragraph  beginning  with  the  words  "ordered  and  adjudg- 
ed," in  folio  76,  down  to  the  end  thereof,  and,  as  so  modified,  the  judg- 
ment should  be  affirmed,  without  costs. 

McLaughlin,  CLARKE,  and  SCOTT,  JJ.,  concur.  INGRA- 
HAM,  P.  J.,  dissents. 


BEGEN  V.  PETTUS  et  al.    (No.  7221.) 
(Supreme  Court,  Appellate  Division,  First  Department    May  7,  1915.) 

Specifio  Pebfobmance  ®=»119 — Objections  to  Title — Bubdek  of  Fboof. 

A  purchaser,  wbo  refused  to  complete  the  purchase  because  of  an  al- 
leged defect  in  the  title,  consisting  of  an  overlapping  of  part  of  the  land 
to  be  conveyed  by  a  prior  conveyance,  has  the  burden  of  proving  that  the 
overlap  actually  existed,  and  where  the  evidence  is  not  sufficient  to  war- 
rant a  finding  that  It  did  exist,  the  vendor  is  entitled  to  specific  perform- 
ance of  the  contract. 

[Ed.  Note. — ^For  other  cases,  see  Spedflc  Performance,  Cent.  Dig.  SJ 
882,  383;   De&  Dig.  ®=»119.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Sadie  M.  Begen  against  Isabella  M.  Pettus  and  others  to 
recover  payments  made  on  a  contract  for  the  purchase  of  land.  From 
a  judgment  decreeing  specific  performance  of  the  contract  in  favor  of 
the  defendant  as  prayed  by  a  counterclaim  (140  N.  Y.  Supp.  765,  80 
Misc.  Rep.  120),  plaintiff  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
UNG,  and  HOTCHKISS,  JJ. 

Harold  Swain,  of  New  York  City,  for  appellant. 
Moses  J.  Stroock,  of  New  York  City,  for  respondents. 
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SCOTT,  J.  This  action  was  brought  to  recover  the  down  pa)nnent 
of  $6,CXX)  on  a  real  estate  contract  between  plaintiff  and  the  living  de- 
fendants and  Sarah  Louise  Pettus,  of  whose  will  the  defendant  I>avid 
C.  Curtis  is  the  executor.  The  defendants  counterclaimed,  demand- 
ing specific  performance  by  the  plaintiff ;  and  from  a  judgment  in  their 
favor,  said  plaintiff  appeals. 

The  case  has  been  twice  tried.  On  the  first  trial  defendants  recov- 
ered a  judgment  for  specific  performance,  which  was  reversed  by  this 
court  and  a  new  trial  granted.  Begen  v.  Pettus,  144  App.  Div.  476, 
129  N.  Y.  Supp.  218.  On  the  second  trial  the  case  was  much  more 
carefully  and  elaborately  tried  than  on  the  first,  and  the  record  now 
before  us  differs  substantially  from  that  upon  the  former  appeal.  The 
essential  facts  may  be  briefly  stated.  The  subject  of  the  contract  of 
sale  was  an  island  known  as  High  Island,  situate  in  Long  Island  Sound, 
near  City  Island,  together  with  the  adjacent  land  under  water.  The 
plaintiff  herself  had  no  personal  interest  in  the  purchase,  being  con- 
cededly  a  dummy  for  a  purchaser  who,  for  strategical  reasons,  prefer- 
red to  remain  undisclosed.  Such  purchaser  was  represented  by  the 
Title  Guarantee  &  Trust  Company  of  the  City  of  New  York.  When 
that  company  began  to  search  the  title,  it  submitted  to  defendants  a 
formidable  looking  list  of  objections,  all  of  which,  however,  were 
successfully  met  and  overcome  before  the  rejection  of  the  title  by 
plaintiff,  except  the  one  upon  which  she  finally  rested  her  objection, 
and  which  raises  the  real  point  in  controversy. 

The  contract  was  executed  on  January  27,  1902.  At  first,  and  for  a 
considerable  period,  the  vendee  was  apparently  very  desirous  of  com- 
pleting the  purchase,  and  the  Title  Company,  representing  her,  co- 
operated with  defendants  in  curing  the  defects  in  the  title,  to  this  end 
consenting  to  numerous  adjournments  of  the  date  of  closing.  Very 
suddenly  and  abruptly,  however,  on  May  21,  1903,  the  vendee  refused 
to  take  the  title  or  to  further  adjourn  the  date  for  closing.  She  never 
made  any  tender  of  performance.  The  vendors  did  make  such  ten- 
der. 

The  specific  objection  upon  which  the  vendee  rested  her  refusal  to 
accept  the  deed  and  complete  the  purchase  was  an  alleged  overlapping 
of  the  land  under  water  included  in  the  contract  by  an  earlier  grant  of 
land  under  water  surrounding  City  Island.  The  alleged  overlap  was 
of  comparatively  small  extent,  amounting  to  not  more  than  S  per  cent, 
of  the  whole  parcel  covered  by  the  contract.  It  is  made  quite  obvious 
from  the  testimony  in  the  case  that  this  apparent  defect  in  defend- 
ant's title  was  not  considered  a  very  serious  or  insurmountable  obstacle 
to  the  closing  of  the  title  until  it  became  desirable,  for  other  reasons, 
to  refuse  to  complete.  It  was,  indeed,  claimed  by  the  Title  Company, 
from  an  early  stage  in  the  examination  of  the  title,  that  such  an  over- 
lap existed ;  but  it  was  treated  and  spoken  of  as  a  defect  which  could 
easily  be  remedied  or  provided  for  when  other  objections  had  been  dis- 
posed of.  In  the  course  of  the  examination  a  question  arose  as  to  the 
validity  of  certain  trusts  attempted  to  be  created  by  a  will  found  in  the 
chain  of  title,  and  the  parties  agreed  to  submit  that  question  for  deter- 
mination to  this  court     A  submission  was  accordingly  drawn  and 
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signed  by  the  vendors  and  vendee,  in  the  course  of  which  it  was  stated 
that: 

"The  examination  of  the  title  by  plaintiff's  counsel  disclosed  numerous  de- 
fects, which  have  been  called  to  the  attention  of  vendor's  counsel  and  ad- 
mitted by  such  counsel  to  exist  Adjournments  of  the  closing  have  been  taken 
by  mutual  consent  from  time  to  time,  to  enable  vendor's  counsel  to  clear  away 
such  defects.  All  have  been  disposed  of  except  the  one  which  is  the  occasion 
of  this  controversy,  and  which  is  designated  as  the  Peter  V.  King  question 
for  convenience." 

We  quote  this  excerpt  from  the  submission,  not  as  constituting  an 
estoppel,  or  even  an  admission  against  interest  on  the  part  of  the  ven- 
dee, but  merely  as  strong  evidence  that  the  alleged  overlap  was  not  at 
that  time  considered  a  serious  defect  in  the  title.  At  the  time  of  the 
vendee's  refusal  to  complete  the  contract,  every  other  objection  to  the 
title  had  concededly  been  met  and  cured,  so  that  plaintiff  was  left  in 
the  position  of  relying  solely  upon  this  one  objection,  and  as  to  that 
she  bore  the  burden  of  proof.  On  the  former  trial  it  was,  if  not  con- 
ceded, at  least  practically  assumed,  that  the  alleged  overlap  did  in  fact 
exist,  and  we  held  that  defendants  had  so  unreasonably  delayed  taking 
the  proper  steps  to  cure  the  defect  that  they  were  not  entitled  to  af- 
firmative relief  in  equity. 

Upon  the  second  trial  the  fact  of  the  overlap  was  strenuously  con- 
tested, and  the  trial  court  has  specifically  refused  to  find  that  such  over- 
lap did  in  fact  exist.  If  it  did  not  exist,  the  vendee's  rejection  of  the 
title  was  unjustified,  and  the  vendors  were  entitled  to  a  performance 
of  the  contract  at  the  date  on  which  they  tendered  performance.  To 
reverse  the  judgment  we  should  be  obliged  to  find  that  the  court  erred 
in  thus  refusing  to  find,  as  matter  of  fact,  that  the  alleged  overlap  did 
exist.  We  have  examined  with  care  the  evidence  upon  this  question, 
including  the  numerous  maps  and  surveys  used  upon  the  trial.  That 
evidence  is  too  unsatisfactory  to  enable  us  to  find,  as  matter  of  fact, 
that  the  alleged  overlap  did  exist,  and  we  cannot,  therefore,  overrule 
the  trial  court  upon  that  question.  Unless  the  overlap  did  exist,  and 
the  burden  was  upon  plaintiff  to  prove  it,  the  defendants  were  not 
in  default  when  the  vendee  refused  to  complete  the  purchase,  and  what 
they  did  or  failed  to  do  after  that  date  becomes  immaterial. 

The  refusal  to  find  that  the  overlap  existed  leaves  plaintiff  wholly  in 
the  wrong,  and  justifies  the  judgment  appealed  from,  which  is  accord- 
ingly affirmed,  with  costs.    All  concur. 


VON  MEYER  v.  LINDBMANN  et  al.    (No.  7184.) 

(Supreme  Court,  Appellate  Division,  First  Department.    May  7,  1915.) 

Wills  @=>702 — Action  to  Constbtje — Complaint — Jtjbisdiction,  in  Equity. 
In  an  action  to  construe  a  will  giving  the  residue  of  testator's  estate  to 
those  whom  his  widow  should  appoint  by  will,  in  case  of  her  death,  or  by 
an  Instrument  sealed  and  acknowledged,  in  case  of  her  remarriage,  and 
providing  that,  if  she  died  or  remarried  without  making  such  appoint- 
ment, the  residuary  estate  should  go  to  testator's  children  then  living,  or 
the  issue  of  any  not  living,  where  the  complaint,  after  setting  out  a  copy 
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ot  the  will  alleged  death  of  the  widow,  without  having  remarried,  leav- 
ing a  will  duly  admitted  to  probate,  but  failed  to  annex  or  make  part 
of  the  complaint  the  widow's  will,  or  to  set  out  any  of  its  proTialons,  or 
show  that  she  had  exercised  the  power  of  appointment,  it  was  demurra- 
ble for  failure  to  state  a  cause  of  action ;  the  language  used  by  testator 
clearly  indicating  what  disposition  he  desired  to  make  of  his  property,  and 
it  not  appearing  that  any  trust  was  involved,  and  there  being  no  inherent 
power  in  a  court  of  equity  to  construe  devises,  except  as  an  incident  of 
its  jurisdiction  over  trusts. 

[B3d.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  f  1679;    Dec.  Dig. 
«=»702.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Johanna  Von  Meyer,  individually  and  as  committee,  etc., 
against  Katherine  F.  Lindemann,  impleaded  with  Helena  Maria  Rich- 
ter  and  others.  From  denial  of  motion  of  judgment  on  the  pleadings, 
defendant  Katherine  F.  Lindemann  appeals.  Reversed,  and  motion 
granted,  with  leave  to  amend  complaint  on  condition. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
LIN,  BOWLING,  and  HOTCHKISS,  JJ. 

Leslie  C.  Ferguson,  of  New  York  City,  for  appellant 
Charles  A.  Dryer,  of  White  Plains,  for  respondent. 

Mclaughlin,  J.  John  G.  Lindemann  died  on  the  7th  of  Au- 
gust, 1884,  leaving  him  surviving  a  widow  and  several  children.  The 
will  was  admitted  to  probate,  and  letters  testamentary  issued  to  the 
executrix  therein  named,  ft  gave  all  the  personal  property,  after  the 
payment  of  debts,  to  his  wife,  and  also  gave  to  her  the  rents,  income, 
and  profits  of  all  the  residuary  estate  during  her  life  or  so  long  as  she 
remained  his  widow,  and  upon  her  death  or  remarriage  he  gave  such 
residue  "to  such  person  or  persons  as  she  shall  direct  and  appoint  by 
her  last  will  and  testament  in  case  of  her  death,  or  by  instrument  under 
her  hand  and  seal,  duly  acknowledged,  in  case  of  her  remarriage."  If 
she  died,  or  in  case  of  remarriage,  without  making  such  appointment, 
then  he  gave  the — 

"residuary  estate  to  my  children  living  at  my  wife's  death  or  remarriage, 
whichever  event  shall  first  happen  and  to  the  issue  then  living  of  any  of  my 
children  who  shall  then  be  dead  leaving  issue,  such  Issue  to  take  collectively 
the  share  which  their  parents  would  have  been  entitled  to  if  living." 

This  action  is  brought  to  procure  a  judgment  construing  such  will. 
The  complaint,  after  setting  out  a  copy  of  the  will,  alleges,  among  other 
things,  that  Helena  M.  E.  Lindemann,  the  widow,  died  on  or  about 
January  25,  1913,  without  having  remarried,  leaving  a  last  will  and 
testament  which  was  duly  admitted  to  probate  by  the  surrogate  of  the 
county  of  New  York.  A  copy  of  the  will  of  Mrs.  Lindemann  is  not 
annexed  to  or  made  a  part  of  the  complaint,  nor  are  any  of  its  provi- 
sions set  forth,  and  whether  she  exercised  the  power  of  appointment 
given  to  her  in  the  will  of  her  husband  is  not  stated  in  any  way,  unless 
file  same  is  to  be  inferred  from  the  following  allegations : 

"That  the  provisions  of  the  said  last  will  and  testament  of  Jolm  Q.  linde- 
mann, deceased,  relating  to  the  residuary  estate  belonging  to  him  at  the  time 
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of  his  deatb,  were  not  carried  Into  effect  by  the  said  Helena  M.  E.  Llndemaun, 
•  •  •  and  the  apportionment  expressly  directed  by  the  said  last  will  and 
testament  of  said  John  G.  Lindemann  to  be  made  of  the  said  residue  of  his 
estate  was  not  made    *    *    *    In  her  said  last  will  and  testament." 

The  judgment  demanded  is  that  the  court  ascertain  and  determine 
the  true  meaning  and  construction  of  the  will  of  John  G.  Lindemann. 
The  appellant  demurred  to  the  complaint  upon  the  grounds :  (a)  That 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action ;  (b)  that 
the  court  did  not  have  jurisdiction  of  the  subject  of  the  action.  After 
the  demurrer  had  been  interposed,  the  appellant  moved  under  section 
547  of  the  Code  of  Civil  Procedure  for  judgment  on  the  pleadings. 
The  motion  was  denied,  and  the  appeal  is  from  that  order. 

The  complaint,  in  my  opinion,  does  not  state  a  cause  of  action. 
There  is  no  allegation  in  it,  or  any  from  which  it  can  fairly  be  inferred, 
that  Mrs.  Lindemann  exercised  the  power  of  appointment  given  to  her 
in  her  husband's  will.  If  she  did  not  exercise  such  power,  then  upor: 
her  death,  she  never  having  remarried,  all  of  the  property  passed  to 
the  persons  specified  in  the  will  of  her  husband.  Under  the  terms  of 
his  will,  in  default  of  her  exercising  the  power  of  appointment,  such 
property  upon  her  death  passed  to  and  became  vested  in  his  children 
and  their  survivors.  They  are  the  parties  to  this  action,  and  now  hold 
such  property  under  such  devise  and  have  only  a  legal  estate.  In  that 
case  no  trust  is  involved.  It  is  well  settled  that  there  is  no  inherent 
power  vested  in  a  court  of  equity  in  the  construction  of  devises  as  a 
distinct  and  independent  branch  of  jurisdiction,  but  it  exercises  its 
equitable  power  only  as  incident  to  its  jurisdiction  over  trusts.  Mellen 
V.  Mellen,  139  N.  Y.  210,  34  N.  E.  925;  Anderson  v.  Anderson,  112 
N.  Y.  104,  19  N.  E.  427,  2  L.  R.  A.  175.  In  Weed  v.  Weed,  94  N.  Y. 
244,  the  court  held  that : 

"A  devisee,  who  claims  a  mere  legal  estate  In  the  real  property  of  the 
testator,  where  there  Is  no  trust,  cannot  maintain  an  action  for  the  cou- 
struction  of  the  devise,  but  must  assert  his  title  by  ejectment  or  other  le^l 
action,  or  If  in  pos.«csslon  must  await  an  attack  upon  It  and  set  up  the 
devise  in  answer  to  the  hostile  claim." 

Adams  v.  Becker,  47  Hun,  65,  upon  which  the  respondent  principally 
relies,  is  clearly  distinguishable  from  this  case.  There  the  action  was 
brought  to  construe  a  will  for  the  reason  that  it  contained  disputed  and 
doubtful  devises.  Here  there  is  no  doubt  as  to  the  intention  of  John 
G.  Lindemann.  The  language  used  indicates  clearly  what  disposition 
he  desired  made  of  his  property.  All  of  the  personal  property  he  gave 
to  his  wife.  The  residuary  he  gave  to  her  for  life,  or  until  she  remar- 
ried, with  the  power  of  appointment.  If  she  did  not  exercise  that 
power,  then  it  passed  to  his  children,  or  if  any  of  them  were  dead, 
leaving  issue,  the  issue  to  take  what  the  parent  would  have  taken,  if 
living. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs,  with  leave  to 
the  plaintiff  to  serve  an  amended  complaint,  upon  payment  of  costs  in 
this  court  and  in.the  court  below.    Order  filed. 

INGRAHAM,  P.  J.,  and  DOWLING  and  HOTCHKISS,  JJ., 
concur.    LAUGHLTN,  J.,  concurs  on  first  ground. 
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DUFFY  V.  LONG  ISLAND  R,  CO.    (No.  7214.) 

(Supreme  Court,  ApiieUate  Dirlsion,  First  Department    May  7,  1915.) 

CabKiebs  €=»320 — Cabbiaok  or  Passenoebs — Injubies — ^Assa'ult. 

Where  a  passenger  refused  to  accept  an  uncurrent  coin  from  defend- 
ant's ticket  seller  as  change  on  the  purchase  of  a  ticket,  demanding  a 
good  coin,  which  the  ticket  seller  refused  to  give  him,  and  was  forcibly 
removed  from  the  ticket  seller's  window,  the  reasonableness  of  plaintiff's 
demand  and  the  extent  of  bis  damages  were  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  S|  1118,  1128, 
1149,  1153,  U60,  1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315-1325;  Dec. 
Dig.  «=»320.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  J.  Duffy  against  the  Long  Island  Railroad  Com- 
pany. From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed 
and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 

Edgar  J.  Treacy,  of  New  York  City,  for  appellant. 

Edward  Kelly,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  case  made  by  the  plaintiff's  evidence,  which,  for 
the  purposes  of  this  appeal,  must  be  accepted  as  true,  is  that  plain- 
tiff went  to  defendant's  station  in  the  city  of  New  York  with  a  view 
to  becoming  a  passenger  on  defendant's  railway.  He  went  to  the  tick- 
et office  in  the  station  and  purchased  a  ticket,  receiving  from  the  ticket 
seller  change  for  the  bill  which  he  gave  in  payment  of  his  fare.  In- 
cluded in  the  change  was  a  "plugged"  or  uncurrent  coin.  Plaintiff  in- 
sisted on  receiving  a  good  coin  in  its  place,  but  the  ticket  seller  refused 
to  give  him  such  a  one,  apparently  without  any  good  reason.  After 
a  short  dispute  on  this  point  the  ticket  seller  called  a  person  in  uniform 
in  defendant's  employ,  who  forcibly  removed  plaintiff  from  his  place 
in  front  of  the  ticket  seller's  window.  It  is  perfectly  clear  that  this 
presented  a  case  for  submission  to  the  jury.  Gillispie  v.  Brooklyn 
Heights  R.  R.  Co.,  178  N.  Y.  347,  70  N.  E.  857,  66  L.  R.  A.  618,  102 
Am.  St.  Rep.  503;  Palmeri  v.  Manhattan  Railway  Co.,  133  N.  Y.  261, 
30  N.  E.  1001,  16  L.  R.  A.  136,  28  Am.  St.  Rep.  632;  Dwinelle  v. 
New  York  Cent.  &  H.  R.  R.  R.  Co.,  120  N.  Y.  117,  24  N.  E.  319,  8  L. 
R.  A.  224,  17  Am.  St.  Rep.  611.  It  may  be  that  plaintiff  was  unrea- 
sonable in  his  insistence  upon  receiving  a  good  coin,  or  that  his  dam- 
ages from  the  assault  were  inconsiderable;  but  those  were  matters 
for  the  jury  to  consider. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 
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a67  App.  Div.  349) 

FAIRWEATHEB  v.  SUTPHEN  et  al.     (No.  7192.) 

(Supreme  Court,  Appellate  Division,  First  Department    May  7,  1915.) 

1.  Mastkb    awd    Servant    «b»101,    102 — ^Injubies    to    Servant — ^Dutt    or 

Master. 

An  employer  is  bound  to  take  all  reasonable  precautions  for  the  safety 
of  an  employe  engaged  in  work. 

[Ed.  Note. — For  otber  cases,  see  Master  and  Servant,  Cent  Dig.  {{ 
135,  171,  174,  178-184,  192;  Dec.  Dig.  €=101,  102.] 

2.  Master  and  Servant  «=5»278 — Personal  Injuries  to   Servant — Neou- 

oence  of  Master — Sufficiency  of  Evidence. 

In  an  action  for  death  of  an  employe,  evidence  held  insufficient  to 
show  ttiat  the  killing  of  deceased  in  an  elevator  sbaft  was  caused  by 
defendant's  negligence. 

[Ed.  Note.— For  othe*'  cases,  see  Master  and  Servant,  Cent  Dig.  §{  954, 
•      956-958,  960-969,  971,  972,  977;   Dec.  Dig.  <8=>278.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Edna  E.  Fairweather  against  John  L.  Sutphen  and  an- 
other. Judgment  for  plaintiff,  and  defendants  appeal.  Reversed,  and 
new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Edwin  A.  Jones,  of  New  York  City,  for  appellants. 
Michael  J.  Joyce,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J.  Action  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  alleged  to  have  been  caused  by  negligence  of  the 
defendant.  In  May,  1911,  the  Tide  Water  Building  Company,  as  gen- 
eral contractor,  was  engaged  in  the  erection  of  a  building  in  the  city  of 
New  York.  It  sublet  to  the  defendants  a  portion  of  the  work,  which 
included  the  setting  of  the  glass.  In  the  building  there  were  four 
elevators,  two  of  which  ran  to  the  tenth  and  the  other  two  to  the  eight- 
eenth floor.  On  the  day  of  the  accident  only  one  of  the  elevators  run- 
ning to  the  eighteenth  floor  was  being  used ;  the  other  having  certain 
repairs  made  upon  it.  The  shafts  in  which  these  elevators  ran  were 
referred  to  on  the  trial,  and  are  so  designated  in  the  record,  as  the 
"live"  shaft  and  "dead"  shaft,  respectively,  and  had  the  usual  sliding 
doors  at  each  floor.  The  doors  were  about  2  feet  6  inches  wide ;  the 
lower  half  being  solid,  and  the  upper  half  consisting  of  six  panes  of 
transparent  glass.  In  setting  the  glass,  some  of  the  putty  was  forced 
to  the  inside  of  the  shaft,  and  the  deceased  was,  immediately  prior  to 
the  accident,  engaged  in  removing  it.  In  doing  the  work  the  door  of 
the  shaft  had  to  be  opened  sufficiently  to  allow  the  workman  to  extend 
his  arm  and  part  of  his  body  into  the  shaft.  Oliver,  who  operated  the 
elevator  in  the  "live"  shaft,  testified  that  about  3  o'clock  in  the  after- 
noon, as  his  car  reached  the  twelfth  floor,  he  felt  a  jar  and  heard  a 
shriek,  and  the  deceased  was  subsequently  found,  dead,  at  the  bottom 
of  that  shaft  There  were  no  eyewitnesses  to  the  accident,  and  the 
only  evidence  given,  as  tending  in  any  way  to  show  how  it  occurred,  is 

^=»For  other  cases  see  same  topic  &  KEY -NUMBER  Id  all  Key-Numbered  Digests  &  Indexes 
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that  of  Oliver.  The  plaintiff  had  a  verdict  for  $10,000,  and  from  the 
judgment  entered  theretm,  and  an  order  denying  a  motion  for  a  new 
trial,  defendants  appeal. 

The  action  was  brought  and  tried  upon  the  theory  that  the  accident 
was  due  to  the  negligence  of  the  defendants,  in  that  they  did  not  take 
reasonable  precaution  to  protect  the  deceased  in  the  work  in  which  he 
was  engaged.  After  a  careful  consideration  of  the  evidence  set  out  in 
the  record,  I  am  of  the  opinion  that  it  does  not  etablish  the  defend- 
ant's negligence.  The  fact  is  uncontradicted  that,  on  the  morning  of 
the  accident,  Mathias,  defendant's  foreman,  asked  Dunn,  the  superin- 
tendent of  the  general  contractor,  for  the  use  of  the  two  cars  running 
to  the  eighteenth  floor,  in  the  work  already  described ;  that  Dunn,  re- 
plied, "Harry,  you  can't  have  them ;  *  *  *  one  shaft  is  dead,  and 
the  other  shaft  we  are  using  for  material ;"  that  he  then  informed  the 
deceased  he  was  unable  to  secure  the  use  of  the  cars,  and  that  the  woric 
would  have  to  be  done  in  the  usual  way,  which  was  in  the  manner  before 
indicated.  Oliver  testified  that  the  deceased  was  present  and  heard  the 
conversation  between  Mathias  and  Dunn.  Mathias  put  the  deceased 
and  one  Smith  at  work  stripping  the  putty  from  the  glass  on  the  eight- 
eenth floor,  and  the  deceased  then  knew  that  the  car  in  one  of  the 
shafts  was  being  operated.    Mathias  testified : 

"I  put  two  men  to  work,  Mr.  Smith  and  Mr.  Falrweather,  at  the  eighteenth 
floor  to  cut  off  the  putty,  and  I  put  Falrweather  [the  daceased]  In  the  dead 
shaft  and  Mr.  Smith  in  the  live  shaft" 

His  testimony  in  this  respect  is  corroborated  by  that  of  Smith,  who 
stated : 

"Mathlns  told  me  to  take  the  live  shaft  He  thought  I  was  a  little  more 
capable  than  Falrweather.  At  the  same  time  he  warned  me  not  to  work 
when  the  car  was  above  the  floor  on  which  he  was  working." 

Smith  and  the  deceased  accordingly  started  at  the  work  assigned  to 
them,  and  by  half  past  2  or  3  o'clock  in  the  afternoon  they  had  gotten 
down  to  the  thirteenth  floor ;  Smith,  in  the  meantime,  having  worked 
exclusively  on  the  live  shaft  and  the  deceased  on  the  dead  one.  When 
they  had  finished  the  doors  on  the  thirteenth  floor.  Smith  left  his  work 
for  a  short  time,  and  it  was  during  his  absence  that  the  accident  oc- 
curred. How  the  deceased  came  to  go  to  the  live  shaft  is  not  disclosed. 
He  had  been  told  to  work  on  the  dead  shaft,  and  whether  he  was  at 
work  on  the  live  shaft  when  the  accident  occurred  is  pure  conjecture, 
and,  if  so,  he  knew  the  car  was  running  in  it,  and  that  Smith  had  been 
told  not  to  work  when  the  car  was  above  him. 

[1,2]  The  defendants,  of  course,  were  bound  to  take  reasonable 
precautions  for  his  protection.  This  they  did.  Had  he  continued  to 
work  where  he  was  placed,  he  could  not  have  been  injured  by  a  de- 
scending car,  since  no  car  was  running  in  that  shaft  I  am  unable  to 
see  h(jw  there  was  any  legal  duty  imposed  upon  the  defendant  to  protect 
him  from  injury  when  working  somewhere  else;  but  even  if  it  be  as- 
sumed there  was  such  an  obligation  imposed  upon  them,  and  that  he 
was  at  work  in  the  live  shaft,  he  was  familiar  with  the  situation,  knew 
that  the  car  in  that  shaft  was  being  operated,  and  that  instructions 
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had  been  given  not  to  work  there  while  the  car  was  above.  To  hold 
the  defendants  liable  under  such  circumstances  is,  in  effect,  to  make 
an  employer  insure*  the  safety  of  his  employes.  I  am  of  the  opinion 
that  the  verdict  is  not  sustained  by  the  evidence. 

The  judgment  and  order  appealed  from,  therefore,  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellants  to  abide  event. 
All  concur. 


(167  App.  Dlv,  324) 

SCARLETT  v.  DEIAWAEE,  L.  &  W.  R.  CO.    (No.  7228.) 

(Supreme  Court,  Appellate  Division,  First  Department     iS&y  7,  1916.) 

Master  and  Sebvant  <&s>139 — Liabiutt  fob  Injuries — Warnino. 

Plaintiff,  a  captain  on  defendant's  barge,  upon  receiving  orders  to 
make  fast  at  a  certain  pier  gangway,  attached  a  line  to  the  pier,  took  a 
turn  around  the  bltts,  and  paid  out  the  line  to  lessen  the  speed  of  the 
barge.  He  was  an  experienced  sailor,  and  had  sole  charge  of  the  line. 
Unknown  to  him  the  orders  to  stop  at  that  gangway  had  been  changed, 
and  the  speed  of  the  tug  pulling  the  barge  was  increased.  While  lifting 
one  leg  &om  the  deck  in  order  to  get  a  better  view  of  the  pier,  the  line 
colled  around  his  leg  and  took  it  off  against  the  bitt  on  the  barge.  Ac- 
tion was  brought  under  the  federal  Employers'  Liability  Act,  and  the 
negligence  claimed  was  the  failure  to  notify  plaintiff  of  the  change  in 
orders.  Held  that,  there  being  no  causal  connection  between  such  fail- 
ure to  notify  plaintiff  and  the  Injury,  nor  any  duty  to  so  notify  him,  a 
verdict  for  defendant  should  have  been  directed. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {| 
276,  282,  289,  296;  Dec.  Dig.  «=»139.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Arthur  Scarlett  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  From  a  judgment  of  $12,000  for  plain- 
tiff, and  an  order  denying  new  trial,  defendant  appeals.  Reversed  and 
rendered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

F.  W.  Thomson  and  W.  S.  Jenney,  both  of  New  York  City,  for  ap- 
pellant. 
Joseph  A.  Shay,  of  New  York  City;  for  respondent. 

CLARKE,  J.    This  action  was  brought  under  the  federal  Employers'. 
Liability  Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St. 
1913,  §§  8657-8665]),  whidh  provides: 

"That  every  common  carrier  by  railroad  engaged  in  Interstate  commerce 
shall  be  liable  in  damages  to  any  person  suffering  injury  whUe  he  is  employed 
by  such  carrier  in  such  commerce  resulting  in  whole  or  in  part  from  the  neg- 
ligence of  any  of  the  oflBcers,  agents  or  employes,"  etc. 

The  plaintiff  was  35  years  of  age,  a  married  man.  He  had  been  a 
sailor  all  his  life.    He  said : 

"I  worked  on  everytliing,  sir,  from  a  tugboat  to  a  steamboat,  or  a  yacht, 
or  a  schooner,  or  a  brlgantine,  or  a  bark,  or  any  kind  of  vessel  that  you  wish 
to  mention."  ^ 
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He  had  been  working  about  the  harbor  12  years.  He  had  been  em- 
ployed as  captain  of  a  barge  by  the  New  York  Central  &  Hudson 
River  Railroad  Company  for  7  years;  he  had  been  employed  by  the 
defendant  for  5  years.  He  was  captain  of  barge  No.  518.  This  boat 
was  113  feet  long,  with  a  freighthouse.  On  top  of  this,  in  the  middle 
of  the  barge,  was  his  cabin.  The  forward  door  on  his  freighthouse  was 
29  feet  from  the  bow  of  the  barge,  and  the  distance  between  his  doors 
was  37  feet.  The  barge  was  32  feet  beam.  It  had  no  power,  but  at 
the  time  of  the  accident  was  lashed  to  a  tug,  which  was  120  or  130  feet 
long  and  30  feet  beam;  both  boats  under  the  control  of  the  captain 
of  the  tug.  The  two  boats  were  on  their  way  from  Pier  4  of  the  Bush 
Docks,  in  Brooklyn,  to  Pier  7  at  Hoboken,  carrying  freight  consisting 
of  two  car  loads  of  sardines  and  fish,  which  were  billed  to  Duluth  and 
St.  Paul,  Minn.  They  were  also  carrying  a  car  load  of  windmills  con- 
signed to  Natal. 

It  is  conceded  defendant  is  a  common  carrier  engaged  in  interstate 
commerce,  and  that  plaintiff  was  injured  while  employed  in  such  com- 
merce. The  pier  was  700  feet  long  and  about  60  feet  wide,  and  was 
covered.  It  had  seven  gangways,  which  were  92  feet  apart,  with  the 
exception  of  No.  2  and  No.  3  gangways  which  were  51  feet  apart. 
Gangway  No.  1  was  the  gangway  nearest  to  the  New  Jersey  shore. 
There  was  a  stringpiece  on  the  outside  of  the  pier,  upon  which  were 
cleats  for  the  purpose  of  making  fast  the  lines.  It  was  about  3:30 
o'clock  in  the  afternoon,  slack  water,  at  low  tide,  and  no  wind.  When 
the  two  boats  were  about  100  feet  away  from  the  pier,  some  one  on  the 
end  of  the  pier  shouted  "No.  2  gangway,"  and  thereupon  the  tugboat 
gave  two  toots  of  the  whistle,  indicating  that  the  barge  should  be  tied 
up  at  No.  2  gangway.  They  pulled  in  on  the  south  side  of  the  pier; 
the  barge  was  between  the  tugboat  and  the  pier. 

Plaintiff  testified:  That  he  heard  the  tug  captain  blow  two  toots, 
when  he  was  in  the  cabin  on  top  of  the  barge  getting  his  receipts  for 
the  fish,  and  that  two  toots  indicated  that  the  captain  of  the  tug  had 
received  orders  to  make  No.  2  gangway.  That  when  he  came  out  of  the 
cabin  the  captain  of  the  tug,  in  response  to  his  question,  said  it  was 
No.  2  gangway.  That  he  passed  along  on  the  outside  of  his  boat 
towards  the  aft  end.  That,  just  as  he  was  going  along  about  No.  3  or 
No.  4  gangway  on  the  pier,  Mike  Kenny,  the  foreman  on  the  pier,  said 
to  him,  "Cap,  we  will  make  the  forward  door  of  your  boat  at  No.  2 
gangway."  That  he  said,  "All  right,  sir."  That  he  went  aft  to  get 
his  line  clear.  That  to  make  his  forward  door  stop  at  No.  2  gangway 
he  had  to  get  his  line  on  a  cleat  the  other  side  of  No.  3  gangway.  That 
he  said  to  Mike  Kenny,  "What  do  you  say,  Mike ;  line  out  here  ?"  He 
said,  "Yes,  Cap ;  get  your  line  out  on  that  cleat ;"  and  that  Kenny  said 
to  the  Italian  that  was  standing  inside  of  No.  3  gangway,  "Get  the 
captain's  line  and  put  it  on  that  cleat."  That  the  plaintiff  threw  the  line 
partly  over  the  cleat,  and  the  Italian  put  it  over  the  other  half  of  the 
cleat.  At  that  time  his  boat  was  about  10  to  20  feet  from  that  cleat, 
just  far  enough  for  him  to  throw  a  line.  The  barge  at  that  time  was 
sliding  alongside  of  the  pier.  He  thought  that  the  barge  seemed  to  go 
ahead  faster,  as  though  the  engine  had  been  kicked  ahead.    That  he 
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thought  his  line  was  not  strong  enough  to  hold  the  big  tug  that  Tvas 
alongside  of  her,  or  to  stop  her  with  one  single  part,  so  he  took  a  bight, 
and  threw  the  bight  just  as  she  was  passing  the  cleat,  then  took  a  turn 
around  his  bitt  on  the  barge,  and  was  tricking  the  line  out.  That  he 
said  to  the  pier  foreman :  "Mike,  what  do  you  say?  Give  me  a  chance. 
She  is  going  along  like  the  devil."  That  Kenny  paid  no  regard  to  him. 
That  he  thought  that,  if  he  had  to  stop  at  No.  2  gangway,  he  had  to  get/ 
a  turn. 

"Then  there  I  am  In  this  position.  My  right  foot  would  have  to  be  put  off 
the  ground  for  me  to  see  past  the  side  of  my  freigbthouse  up  on  the  barge — 
the  top  part  of  the  boat  *  *  *  To  look  around  the  edge  of  the  freight- 
house  I  had  to  lift  my  body  in  that  position  and  keep  the  line  here.  As  I 
asked  him,  or  shouted  to  him,  to  give  me  a  chance,  that  she  was  going  very 
fast,  he  neyer  answered  me.  I  thought  to  myself,  The  only  thing  for  me 
to  do  is  to  catch  her  myself.'  Turning  myself  In  this  position  to  get  a  turn, 
or  to  catch  the  line  to  bring  myself  up  into  my  proper  position.  Just  as  I 
turned,  this  line  of  mine  that  was  coiled  up  or  laying  around  here  on  the  out- 
side of  the  bitt  clear  of  my  legs,  turned  and  formed  a  kink  too  quick  for  me 
to  pull  my  foot  clear.  It  turned  over  in  this  manner  (indicating).  •  •  • 
My  rope  was  colled  up  at  that  time.  This  formed  a  kink,  •  •  *  and  it 
caught  on  my  foot  with  that  line,  sir,  and  took  my  foot  off  against  the  bitt 
on  the  barge." 

He  did  not  know  at  the  time  that  the  orders  were  changed ;  that  the 
boat  was  to  be  stopped  at  gangway  1  rather  than  gangway  2 ;  that,  if 
he  had  had  orders  to  stop  at  1,  he  would  have  put  his  line  on  the  mid- 
dle cleat  between  No.  2  and  No.  3  gangways,  abbut  80  feet  further  in- 
to the  Jersey  shore  from  where  he  did  put  his  line.  This  line  was  a 
five-inch  hawser. 

His  leg  was  amputated  at  the  hospital  about  6  inches  below  the  knee. 
It  was  conceded  that  the  man  on  the  pier  had  given  the  captain  to  un- 
derstand that  he  should  unload  his  barge  at  No.  2  door ;  that,  when  the 
boat  got  near  enough  to  see  what  freight  was  on  it,  the  directions  to  the 
captain  of  the  tug  were  changed.  In  some  way  he  was  told  to  go  to 
No.  1  gangway.  There  was  no  other  evidence.  At  the  close  of  plain- 
tiff's case,  defendant  moved  to  dismiss,  and  to  the  denial  of  its  motion 
excepted.  It  put  in  no  defense,  but  rested,  and  again  moved  to  dismiss, 
which  being  denied,  it  again  excepted. 

The  negligence  claimed  is  that  the  dock  foreman  was  negligent  in 
failing  to  give  notice  to  the  plaintiff  of  this  change  of  orders.  The 
court  charged : 

There  was  no  negligence  on  the  part  of  the  tugboat  captain ;  that  there  was 
no  complaint  of  defective  appliances  or  lack  of  skill  of  coemploy£s ;  that  the 
evidence  shows  conclusively  that  the  plaintiff  was  injured  by  the  natural 
movement  of  a  rope,  which  was  a  sufficient  and  jwoper  rope ;  and  that  at  the 
time  of  the  accident  the  plaintiff  bad  sole  custody  of  the  rope  and  sole  con- 
trol of  It 

We  therefore  have  a  case  where  a  skilled  and  competent  seaman, 
who  had  spent  all  his  life  upon  the  water,  handUng  his  own  line,  which 
he  had  coUed  himself,  so  managed  himself  that,  while  he  was  paying 
out  this  hawser,  three  parts  of  it  connected  between  the  cleat  on  the 
pier  and  the  bitt  on  the  boat,  a  coil  of  it  caught  around  his  leg.  This 
could  not  have  happened  if  he  had  kept  his  foot  on  the  deck.    The  sole 


Digitized  by 


Google 


54  158  NEW   YORK  SUPPLEMENT  (Sup.  Ct. 

negligence  claimed  is  the  change  of  directions,  indicated  to  the  captain 
of  the  tug,  that  the  barge  should  go  on  to  No.  1  gangway,  instead  of 
stopping  at  No.  2 ;  that  is,  92  feet  further  inshore.  I  cannot  see  what 
connection  this  had  to  do  with  the  accident.  If  the  barge  had  gone 
on  further,  the  hawser  would  still  have  had  to  have  been  thrown, 
placed  around  the  cleat,  taken  around  the  bitt,  and  paid  out,  all  within 
'  the  control  of  the  plaintiff,  and  the  kink  would  just  as  likely  have  hap- 
pened in  coming  to  a  stop  at  gangway  No.  1  as  it  did  at  No.  2 ;  that 
is,  there  is  no  causal  connection  between  the  failure  to  notify  Scarlett, 
if  there  was  any  duty  to  notify  him,  of  the  change  of  directions  to  the 
captain  of  the  tug,  and  the  manipulation  of  the  line  and  the  getting  it 
caught  around  his  leg.  The  accident  occurred  on  his  own  boat,  with 
his  own  hawser,  which  he  was  'himself  handling  from  a  coil  which  he 
had  made  himself.  There  was  no  negligence  of  any  employe  of  the 
defendant  which  caused  the  accident  or  contributed  to  it.  Therefore 
it  seems  to  me  that  no  case  was  made  out,  and  that  the  motion  to  dis- 
miss should  have  been  granted. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  the 
complaint  dismissed,  with  costs  to  the  appellant.    All  concur. 


SLA  VIZ  V.  WAHLIG  &  SONSIN  CO.  et  al.    (Xo.  7182.) 

(Supreme  Court,  Appellate  DlTision,  First  Department    May  7,  1915.) 
• 

1.  Mastkb  and  Sekvant  ^s»276  —  Acixokb  fob  iNJtrRnts  —  SrrrFiciBNCT  or 

BVIDENCX. 

In  an  action  for  the  death  of  an  employ^  on  a  building  in  course  of 
construction,  who  fell  down  a  stairway  opening  or  well,  evidence  as  to 
how  the  accident  occurred  lield  insufficient,  and  hence  the  complaint  was 
properly  dismissed. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  g§  950- 
952,  954,  959,  970,  976 ;   Dec.  Dig.  «=>276.] 

2.  Masteb  and  Servant  «=>115 — Liability  fob  Injukies — Unsafe  Place  t©^ 

Work — Statotoei  Provisions. 

Labor  Law  (Consol.  Laws,  c.  31)  {  20,  relative  to  laying  floors  in  build- 
ings in  course  of  construction  as  the  work  progresses,  and  providing  that, 
if  the  floor  beams  are  of  iron  or  steel,  the  contractors  for  the  iron  or 
steel  work  or  the  owners  of  the  building  shall  thoroughly  plank  over  the 
entire  tier  of  iron  or  steel  beams  on  which  the  structural  iron  or  steel 
work  Is  being  erected,  except  spaces  reasonably  required  for  tbe  proper 
construction  of  such  iron  or  steel  work  and  for  raising  or  lowering  ma- 
terials, does  not  require  that  during  construction  a  floor  should  be  laid 
over  a  space  which  has  to  be  permanently  open,  such  as  a  stairway  open- 
ing. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {§  205, 
206;    Dec.  Dig.  «=>115.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  Slaviz,  as  administrator,  against  the  Wahlig  & 
Sonsin  Company  and  others.  From  an  order  setting  aside  a  judgment 
dismissing  the  complaint,  and  restoring  the  case  to  the  trial  calendar 
for  trial,  defendants  appeal.    Reversed,  and  judgment  reinstated. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  DQWLING,  and  HOTCHKISS,  JJ. 

«=»For  oUier  cases  see  same  topic  ft  KEY-NUMBER  id  all  Ker-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


5up.  Ct.)  SLA  VIZ   V.  WAHLIG   ft  eONSIN   CO.  55 

Carl  Schurz  Petrasch,  of  New  York  City,  for  appellant  Wahlig  & 
Sonsin  Co. 

Joseph  V.  Gallagher,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  [1]  Plaintiff's  intestate,  a  laborer  employed  by 
defendants  Grimaldi  and  others,  copartners,  came  to  his  death  by 
falling  through  a  stairway  opening  or  well  in  a  building  then  under 
construction.  The  defendant  Wahlig  &  Sonsin  Company  was  the  own- 
er of  the  premises,  and  had  given  a  contract  to  Grimaldi  &  Co.  to 
furnish  the  labor  and  scaffolding  for  the  front  and  rough  brickwork. 
The  deceased  was  engaged  in  trundling  mortar  in  a  wheelbarrow,  from 
a  hod  hoist  at  a  distant  point  in  the  building  to  the  bricklayers  at  work 
on  the  front  wall.  The  building  was  up  to  a  point  above  the  fourth 
floor,  where  the  deceased  was  at  work.  The  course  over  which  the 
deceased  wheeled  his  barrow  crossed  a  bridge  or  scaffold  laid  across 
the  stairway  well.  The  well  was  about  14  feet  6  inches  by  6  feet  9 
inches,  and  seems  to  have  been  inclosed  by  brick  walls  with  open 
spaces  intended  for  doorways.  The  scaffold  consisted  of  three  2-inch 
planks  laid  across  the  well  between  two  doorways,  and  at  a  point  near- 
est to  one  of  the  brick  walls,  and  were  nailed  to  the  wooden  floor- 
ing. One  side  of  the  scaffold  was  apparently  protected  by  the  nearby 
wall ;  the  other  side  was  guarded  by  two  planks  fastened  together  by 
a  cleat,  which  in  turn  was  fastened  to  the  edge  of  each  doorway,  and 
also  braced  to  the  wall.  The  height  of  this  railing  or  bulwark  was 
tiot  over  sixteen  inches. 

There  was  no  eyewitness  to  the  accident ;  but  the  deceased  and  his 
"barrow,  with  mortar,  were  found  at  the  bottom  of  the  shaft,  almost 
immediately  under  the  edge  of  the  bridge.  A  bricklayer  swore  that, 
about  15  minutes  before  the  accident,  deceased  had  filled  his  tub  and 
had  started  back  for  more  mortar.  There  was  not  a  particle  of  evi- 
dence to  show  that  the  deceased  fell  from  the  scaffold,  or  what  caused 
the  accident,  and  it  is  a  pure  matter  of  speculation  as  to  how  he  came 
to  his  death.  Plaintiff  offered  no  evidence  to  show  that  the  guard  on 
the  side  of  the  scaffold  was  found  broken  after  the  accident;  on  the 
contrary,  defendant's  evidence  was  to  the  effect  that  it  was  unbroken. 
Nor  was  there  evidence  affording  the  inference  that  deceased  might 
have  fallen  through  the  space  between  the  wall  and  the  inner  edge  of 
the  scaffold.  There  were  four  doorways  to  the  well,  including  those 
through  which  the  bridge  ran.  The  widest  part  of  the  barrow  was 
26  inches,  and  the  doorways  were  from  32  to  36  inches,  and  from 
aught  that  appears  to  the  contrary  the  deceased  might  have  fallen 
through  tme  of  these  openings.  For  this  reason,  I  think  the  dismissal 
was  right  as  to  both  of  the  defendants. 

But  as  to  Wahlig  &  Sonsin  Company,  there  is  another  ground  for 
reversal.  The  respondent  attempted  to  show  interference  with  the 
work  by  Wahlig  &  Sonsin  Company,  and  claims  to  hold  them,  under 
section  18  of  the  Labor  Law,  on  the  ground  that  they  never  surren- 
dered control  of  the  work;  but  the  evidence  to  support  this  claim 
was  manifestly  insufficient,  while  defendants'  testimony  made  it  clear 
that  all  that  Wahlig  &  Sonsin  Company  did  was  to  inspect,  rather  than 
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to  superintend,  the  work  of  the  Grimaldi  firm,  and  that  it  never  un- 
dertook to  do  more  than  to  see  that  the  latter  kept  to  their  contract. 
Uppington  v.  City  of  New  York,  165  N.  Y.  222,  59  N.  E.  91,  53  L.  R. 
A.  550;  Herman  v.  City  of  Buffalo  (Ct.  of  App.,  Feb.  25,  1915)  108 
N.  E.  45i; 

[2]  An  appeal  is  made  to  section  20  of  the  Labor  Law,  but  I  cannot 
see  that  it  has  any  application.  There  is  nothing  in  the  law  which  re- 
quires during  construction  a  floor  to  be  laid  over  a  space  which  has  to 
be  permanently  open,  and  the  part  of  the  section  referring  to  planking 
over  the  entire  tier  of  beams  as  construction  proceeds  has  no  applica- 
tion. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  the 
judgment  reinstated.    Order  filed.    All  concur. 


KNEE  V.  YANKEE  WAIST  CO.    (No.  7147.) 
(Supreme  Court,  Appellate  Division,  First  Department    May  7,  1915.) 

Monet  Received  «=»19 — Evidence — ^Dubess — Waiveb. 

In  an  action  to  recover  money  and  goods  delivered  to  defendant  un- 
der duress,  consisting  of  threats  to  prosecute  plaintiff  and  to  publisli  in 
a  trade  Journal  that  he  was  giving  short  measure,  evidence  held  not  to 
show  as  a  matter  of  law  that  payments  and  deliveries  thereafter  made 
on  the  check  and  note  given  at  the  time  of  the  threats  were  not  made  un- 
der the  Influence  of  the  fear  thereby  induced,  so  as  to  waive  the  duress. 

[Ed.  Note. — For  other  cases,  see  Money  Received,  Cent.  Dig.  {{  73,  74, 
76-80;   Dea  Dig.  <S=»19.) 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Louis  Knee,  doing  business  under  the  firm  name  and  style 
of  the  Star  Binding  Company,  against  the  Yankee  Waist  Company. 
Judgment  for  defendant  at  the  close  of  plaintiff's  evidence,  and  plain- 
tiff appeals.    Reversed,  and  new  trial  granted. 

See,  also,  151  N.  Y.  Supp.  1125. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Harry  A.  Gordon,  of  New  York  City,  for  appellant 
Edgar  Hirschberg,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  The  action  is  to  recover  the  sum  of  $414.87,  mon- 
eys alleged  to  have  been  paid  and  the  value  of  the  property 
alleged  to  have  been  delivered  by  the  plaintiff  to  the  defendant  under 
duress.  The  plaintiff  was  engaged  in  manufacturing  and  selling  bind- 
ing and  trimming  for  women's  apparel,  and  the  defendant  was  engaged 
in  manufacturing  women's  waists.  Business  relations  between  the 
parties  commenced  on  the  19th  day  of  November,  1912,  and  prior  to 
the  12th  of  July,  1913,  the  plaintiff  had  made  sales  to  the  defendant 
aggregating  $862.20  and  had  received  on  account  thereof  the  sum  of 
$793.95,  leaving  a  balance  of  $68.25  then  due  and  owing,  which  was 
subject  to  a  discount  of  $2.25  for  cash. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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On  July  12,  1913,  which  was  Saturday,  the  plaintiff  called  on  one 
Eckhouse,  the  manager  of  the  defendant,  with  whom  he  had  had  all 
of  his  dealings,  pursuant  to  a  telephonic  request  by  the  latter  made  the 
day  before.  According  to  the  testimony  of  the  plaintiff,  which  is  un- 
controverted,  Eckhouse  charged  him  with  short  measurements  in  sales 
made  to  the  defendant,  and  with  cheating  and  dishonesty  in  this  regard 
in  his  business  dealings,  and  demanded  $450  in  cash,  but  modified  this 
demand  into  one  for  a  receipt  for  the  iDalance  of  the  account,  and  a 
check  for  $200,  and  a  note  for  $186,  and  threatened  the  plaintiff  with 
exposure  to  the  trade  by  notifying  the  manager  of  the  Dress  and  Waist 
Protective  Association,  which  had  a  membership  of  250  of  the  largest 
manufacturers  and  issued  a  monthly  bulletin  containing  general  trade 
news,  that  the  plaintiff  had  been  giving  short  measure  to  every  one, 
and  with  prosecution  criminally  by  the  Bureau  of  Weights  and  Meas- 
ures, and  by  a  well-known  attorney  whom  he  claimed  to  have  employed 
for  that  purpose,  and  with  arrest  by  turning  him  over  to  an  officer  then 
present,  stated  by  Eckhouse  to  be  from  the  district  attorney's  office, 
unless  he  complied  with  the  demand ;  that  it  was  understood  that  the 
plaintiff's  bank  account  was  not  good  for  the  check,  but  at  the  urgent 
demand  of  Eckhouse  he  promised  to  make  it  good  tiie  following  Mon- 
day, and  he  did  so  by  depositing  $200  to  meet  the  check ;  that  when  the 
note,  which  ran  for  14  days,  fell  due,  the  plaintiff  paid  $34  by  check, 
and  Eckhouse  demanded  the  balance  in  merchandise,  and  from  time 
to  time  thereafter,  prior  to  the  23d  day  of  September,  1913,  plaintiff 
delivered  to  the  defendant  merchandise  of  the  value  of  $116.87  to  be 
applied  on  the  note,  and  thereafter,  and  on  or  about  said  23d  day  of 
September,  refused  longer  to  do  business  with  the  defendant  unless  the 
money  was  repaid,  and  formally  demanded  its  repayment  about  the  end 
of  October. 

The  plaintiff  further  testified  that  on  July  12th,  when  he  made  the 
agreement  to  comply  with  the  demand  made  by  Eckhouse,  he  believed 
that  the  latter  would  carry  out  his  threats  if  the  agreement  were  not 
made,  and  that  he  was  actuated  by  the  same  belief  in  depositing  the 
money  to  meet  the  check,  and  in  giving  the  check  to  apply  on  the  note, 
and  in  delivering  the  merchandise  to  be  credited  on  the  note,  although 
the  threats  were  not  repeated  at  those  times.  He  further  testified  that 
the  charges  were  false,  but  that  he  believed  that  his  business  would  be 
runined  if  they  had  been  published  as  threatened,  and  that  he  believed 
that  he  would  have  been  arrested,  as  Eckhouse  appeared  to  be  angry, 
and  seemed  determined  to  make  an  example  of  plaintiff,  and  announc- 
ed his  purpose  so  to  do,  not  merely  to  teach  him  a  lesson,  but  as  a 
warning  to  others  in  the  same  line  of  business,  and  he  charged  him 
with  having  systematically  cheated  in  all  his  business  dealings.  The 
plaintiff  was  a  young  man  only  33  years  of  age,  and  had  been  in  this 
country  only  16  years.  His  testimony  shows  that  he  was  very  much 
alarmed  at  the  charges  made  against  him,  and  broke  down  and  cried 
at  the  time  they  were  made. 

I  am  of  opinion  that  on  this  testimony  it  is  perfectly  clear  that  the 
plaintiff  presented  a  prima  facie  case  for  the  recovery  of  the  money 
and  the  value  of  the  property,  on  the  theory  that  it  was  paid  and  deliv- 
.ered  under  duress.    On  these  facts  there  is  no  force  in  the  argument 
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that,  while  plaintiff  may  have  been  unlawfully  coerced  into  executing 
the  note,  and  giving  the  check  and  receipt,  and  making  the  promise  to 
pay,  yet  that  he  had  ample  time,  before  parting  with  the  money  the  fol- 
lowing Monday,  to  be  relieved  from  the  duress,  and  that  he  waived  it 
by  depositing  the  money  to  meet  the  check.  Assuming,  as  we  must, 
that  the  testimony  of  the  plaintiff  is  true,  he  had  every  reason  to  be- 
lieve that  the  same  danger  to  his  business  and  to  his  personal  liberty 
existed  on  the  following  Monday,  and  at  the  time  when  he  made  the 
payment  on  the  note  and  parted  with  property  to  apply  thereon,  as 
when  the  threats  were  originally  made,  and  therefore  he  was  still  labor- 
ing under  duress  at  those  times.  Any  system  of  jurisprudence  which 
would  not  aflford  a  remedy  to  the  plaintiff  in  such  circumstances  would 
be  inadequate  and  incomplete.  Our  law  does  afford  a  remedy  in  the 
form  of  an  action  to  recover  the  money  and  the  value  of  the  property 
on  the  theory  of  an  implied  promise  to  repay  and  pay.  See  People  ex 
rel.  Dusenbury  v.  Speir,  77  N.  Y.  144. 

The  defendant  relies  principally  on  Lilienthal  v.  Bechtel  Brewing  Co., 
118  App.  Div.  205,  102  N.  Y.  Supp.  1051,  for  its  contention  that  the 
duress,  if  any,  was  waived  by  performing  the  agreement  without  the 
repetition  of  the  threats.  Mr.  Justice  Scott,  writing  for  the  court,  there 
stated  the  general  rule  as  follows : 

"The  rule  Is  that,  when  a  contract  Is  sought  to  be  avoided  as  having  been 
procured  by  duress,  the  party  claiming  to  have  been  wronged  must  proceed 
promptly.  If  he  remains  silent,  keeps  the  property  received,  or  recognizes  the 
contract  by  making  payments  thereon,  he  will  be  held  to  have  waived  the 
duress.  Buck  v.  Houghtaling,  110  App.  Div.  57  [96  N.  Y.  Supp.  1034].  In 
the  present  case,  If  any  duress  could  be  said  to  be  alleged,  It  was  with  ref- 
erence to  the  making  of  the  ?800  note,  not  with  regard  to  Its  payment  some 
months  later.    That  payment  waived  the  duress." 

In  that  case  the  defendant  had  had  the  benefit  of  the  contract  which 
it  was  trying  to  avoid  on  the  theory  of  duress,  and  the  duress  in  that 
case  consisted  merely  in  pressing  legal  obligations  for  payment.  Tliat 
case,  however,  does  not  support  the  defendant's  contention  that  on 
facts  such  as  those  presented  by  this  record  there  was  a  waiver  of  the 
duress. 

It  follows  that  the  determination  of  the  Appellate  Term  and  the 
judgment  of  the  Municipal  Court  should  be  reversed,  and  a  new  trial 
granted,  witli  costs  in  all  courts  to  appellant  to  abide  the  event.  All 
concur. 


In  re  DALSIMER'S  ESTATE. 

DALSIMEB  v.  STATE  COMPTBOLLER.    (No.  7140.) 

(Supreme  Court,  Appellate  Division,  First  Department    May  7,  1915.) 

L  TAXixioN  iS=»866 — Tbansfes  Taxxs — Joint  Ownership. 

A  husband,  having  deposited  stocks  and  bonds  in  his  name  with  a 
trust  company  for  safe-keeping,  directed  that  the  old  certificates  be  sur- 
rendered and  new  ones  Issued  to  himself  and  wife  as  joint  tenants,  vith 
the  right  of  survivorship,  and  that  each  should  have  control  over  the 
property  and  the  proceeds.    Held,  that  as,  at  the  husband's  death,  neither 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Nambered  Digests  &  Indexe* 
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bad  exclusive  title,  but  both  had  unity  of  posseBslon,  unity  of  interest, 
and  unity  of  title,  with  the  right  of  survivorship,  transfer  taxes  could  not 
be  Imposed;  the  death  merely  fixing  which  Joint  tenant  should  take  the 
whole. 
[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  <e=9866.] 

2.  Appeal  and  Ebbob  €=»151 — Persons  Entitled  to  Appeal — Exectttob. 

An  executrix  may  appeal  in  that  capacity  from  an  order  assessing 
transfer  taxes,  though  she  be  the  only  one  individually  interested  in  tue 
estate. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {§  »47- 
952;   Dec.  Dig.  «S=>151.] 

Appeal  from  Surrogate's  Court,  New  York  County. 

On  judicial  settlement  of  the  estate  of  Samuel  Dalsimer,  deceased. 
From  an  order  of  the  Surrogate's  Court  (148  N.  Y.  Supp.  914),  as- 
sessing a  transfer  tax,  Zettie  ]3alsimer,  as  executrix,  etc.,  appeals.  Re- 
versed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Louis  J.  Vorhaus,  of  New  York  City,  for  appellant. 
Alexander  Otis,  of  New  York  City,  for  respondent 

McLaughlin,  J.  Appeal  by  the  executrix  of  the  estate  of  Sam- 
uel Dalsimer,  deceased,  from  so  much  of  an  order  of  the  Surrogate's 
Court  as  assessed  a  transfer  tax  upon  the  value  of  certain  stocks  and 
bonds.  The  decedent,  a  resident  of  the  state  of  New  York,  died  on  the 
30th  of  July,  1913,  leaving  a  will  in  which  his  wife  was  named  as 
sole  beneficiary.  At  the  time  of  his  death  certain  stocks  and  bonds  of 
the  value  of  $292,346.50  were  held  by  the  Guaranty  Trust  Company 
of  New  York  for  safe-keeping  in  an  account  entitled  "Samuel  Dal- 
simer and  Zettie  Dalsimer,  as  Joint  Tenants,  with  the  Right  of  Surviv- 
orship, and  Not  as  Tenants  in  Common."  'The  only  question  presented 
by  the  appeal  is  whether  these  stocks  and  bonds,  or  any  of  them,  were 
properly  held  subject  to  the  payment  of  a  transfer  tax. 

For  some  years  prior  to  1911  the  decedent  had  an  account  with  the 
Trust  Company  for  the  deposit  of  stocks  and  bonds.  On  February 
15th  of  that  year  the  account  was  changed  from  an  individual  account 
of  the  decedent  to  a  joint  account  for  himself  and  wife,  and  dividends 
on  the  stocks  and  interest  upon  the  bonds  were  thereafter  collected  by 
the  Trust  Company  and  deposited  in  a  bank  account  in  the  Trust  Com- 
pany which  stood  in  the  name  of  "Samuel  Dalsimer  or  Zettie  Dalsim- 
er." Either  party  had  the  right  to  draw  upon  the  account,  which  they, 
in  fact,  did  from  time  to  time.  There  is  no  evidence  of  an  agreement 
between  the  decedent  and  his  wife  at  the  time  the  securities'  account 
was  opened,  but  on  April  18,  1912,  they  delivered  to  the  Trust  Com- 
pany a  communication  of  which  the  following  is  a  copy : 

"July  18,  1912. 

"Guaranty  Trust  (Company  of  New  York — Dear  Sirs:  We  hereby  request 
tbat  all  securities  and  money  now  held  or  hereafter  received  by  you  for  our 
account,  or  for  account  of  either  of  us,  and  the  proceeds  of  any  such  securi- 
ties, shall  be  held  for  the  Joint  account  of  the  undersigned,  acting  Jointly  and 

For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DlBests  ft  IndexM 
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severall}  as  joint  tenants,  and  not  as  tenants  In  coramon,  with  all  the  rights 
that  such  Joint  and  sereral  relation  can  confer  on  either  of  us,  and  particu- 
larly with  the  right  to  each  of  us  at  any  time  to  withdraw  or  otherwise  dis- 
pose of  the  same,  or  any  part  thereof,  without  the  act  or  co-operation  of  the 
other,  and,  upon  the  death  of  one  of  us,  the  survivor  to  be  the  sole  owner  of 
the  securities  and  moneys  remaining  to  the  credit  of  said  account.  During 
our  joint  lives,  the  written  directions  of  either  of  us  shall  be  ample  author- 
ity to  you  in  relation  to  the  said  joint  account    •    ♦    • 

"Tours  truly,  Samuel  Dalslmer, 

"ZetUe  Dalslmer." 

Thereafter,  and  until  the  death  of  the  decedent,  the  securities  in 
question  were  held  by  the  Trust  Company,  pursuant  to  this  communi- 
cation, in  an  account  entitled  "Samuel  Dalsimer  and  Zettie  Dalsimer, 
as  Joint  Tenants,  with  the  Right  of  Survivorship,  and  Not  as  Tenants 
in  Common."  Prior  to  June,  1913,  most  of  the  stock  certificates  stood 
in  the  name  of  Samuel  Dalsimer  and  were  by  him  indorsed  in  blank. 
The  bonds  were  payable  to  bearer.  In  that  month,  however,  the  stocks 
were  transferred  to  and  registered  in  the  name  of  "Samuel  Dalsimer  and 
Zettie  Dalsimer,  as  joint  tenants,  with  the  right  of  survivorship,  and 
not  as  tenants  in  common,"  and  they  were  so  registered  at  the  time  of 
the  decedent's  death. 

The  learned  surrogate  held  that  the  money  standing  to  the  credit 
of  the  joint  bank  account  was  not  taxable,  but  inasmuch  as  it  did  not 
appear  that  any  of  the  stocks  and  bonds  in  question  were  purchased 
with  money  belonging  to  the  testatrix,  therefore  the  right  of  survivor- 
ship conferred  upon  her  by  the  creation  of  the  joint  account  was  a 
gift  by  the  decedent,  intended  to  take  effect  in  possession  or  enjoy- 
ment after  his  death  within  the  meaning  of  subdivision  4  of  section  220 
of  the  Tax  Law,  and  hence  subject  to  a  tax. 

[  1  ]  It  seems  to  me  to  be  unnecessary  to  consider  to  what  extent,  if 
any,  the  decedent's  wife  contributed  to  this  joint  account,  either  in 
money  or  securities,  since  they  could  create  a  joint  ownership  therein, 
irrespective  of  what  each  contributed,  with  the  right  of  survivorship. 
Kelly  v.  Beers,  194  N.  Y.  49,  86  N.  E.  980,  128  Am.  St.  Rep.  543 ; 
West  v.  McCullough,  123  App.  Div.  846,  108  N.  Y.  Supp.  493,  af- 
firmed 194  N.  Y.  518,  87  N.  E.  1130.  That  the  securities  in  question 
were  held  in  a  joint  account,  and  were  intended  to  be  so  held,  was  con- 
clusively established  by  the  communication  of  July  18,  1912,  signed  by 
the  decedent  and  his  wife,  to  which  reference  has  already  been  made. 
The  title  to  such  securities  was  in  them  as  joint  tenants,  and  from  that 
time  until  the  decedent's  death  neither  he  nor  his  wife  had  the  ex- 
clusive title ;  on  the  contrary,  each  had  a  "unity  of  interest,  unity  of 
title,  unity  of  time,  and  unity  of  possession"  (17  Am.  &  Eng.  Enc.  of 
Law  [2d  Ed.]  649) — all  the  essentials  necessary  to  create  a  joint  ten- 
ancy, and  which,  once  created,  carried  with  it  the  right  of  survivor- 
ship. It  is  by  reason  of  this  right  that  it  has  been  held  that  the  inter- 
est of  a  joint  tenant  is  not  descendible  and  cannot  be  devised  by  will.  • 
No  right  passes  by  the  death  of  one  of  the  joint  tenants,  and  its  only 
effect  is  to  vest  the  entire  title  in  the  survivor.  Farrelly  v.  Emigrant 
Industrial  Sav.  Bank,  92  App.  Div.  529,  87  N.  Y.  Supp.  54,  affirmed 
179  N.  Y.  594,  72  N.  E.  1141.  In  other  words,  the  only  question  deter- 
mined by  the  death  is  which  of  the  joint  tenants  takes  the  whole.    If 
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this  be  true,  then  it  follows  there  is  nothing  upon  whicli  a  tax  can  be 
imposed,  for  the  transfer  of  the  title  was  not  made  in  contemplation  of  . 
death.     In  support  of  this  view,  see  Matter  of  Tilley,  151  N.  Y. 
Supp.  79. 

[2]  It  is  also  urged  by  the  respondent  that  the  appellant  as  executrix 
is  not  aggrieved  by  the  order  assessing  a  transfer  tax  and  hence  her 
appeal  raises  no  question.  The  notice  of  appeal  does  not,  neicessarily, 
purport  to  be  an  appeal  by  the  executrix.  The  use  of  the  word  "ex- 
ecutrix," it  m^ht  be  urged,  is  merely  descriptive ;  but,  assuming  that 
the  appeal  is  taken  by  her  as  executrix,  we  think  she  had  a  right  to 
appeal.  In  Matter  of  Cornell,  66  App.  Div.  162,  73  N.  Y.  Supp.  32,  it 
was  held  that : 

**Tbe  executor,  as  such,  Is  entitled  to  appeal  from  an  order  and  decree  fixing 
a  transfer  tax.  He  Is  made  personally  liable  for  the  tax,  •  •  •  and  Is  a 
Darty  aggrieved  within  the  meaning  of  the  provisions  of  the  Code  of  Civil 
Procedure  relating  to  appeals." 

The  Court  of  Appeals  modified  the  order  of  the  Appellate  Division 
(170  N.  Y.  423,  63  N.  E.  445),  and  in  doing  so  I  think  necessarily  held 
that  the  appeal  was  properly  taken  by  the  executor. 

But,  independent  of  authority,  it  must  be  that  an  executor  of  an 
estate  against  which  a  transfer  tax  has  been  imposed'  has  such  an  in- 
terest therein  as  entitles  him  to  have  an  order  imposing  the  tax  re- 
viewed on  appeal. 

It  follows  that  the  order,  in  so  far  as  appealed  from,  must  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  appraiser's  report 
modified,  by  deducting  the  transfer  tax  imposed  upon  the  securities 
under  review.    All  concur. 


BUTTERICK  PUB.  CO.  v.  MISTROT-MUNN  CO.,  Inc.    (No  7223.) 
(Supreme  Court,  Appellate  Division,  First  Department    May  7, 1916.) 

OONTBACTS    «=»137^VALIDITT — ^PABTIAI,    IIXEOAI.ITT. 

Plaintiff,  a  New  York  corporation,  made  a  contract  In  Texas  with  de- 
fendant, a  corporation  of  that  state,  for  the  sale  and  delivery  of  certain 
dress  patterns ;  defendant  agreeing  not  to  sell  them,  except  at  label  prices. 
Such  agreement  was  unlawful  under  the  Texas  Anti-Trust  Act,  and  de- 
fendant refused  to  abide  by  the  contract  Held  that  the  part  of  their 
agreemoit  relating  to  resale  not  being  governed  by  the  rules  of  inter- 
state commerce,  but  by  the  Texas  law,  under  which  it  was  Illegal,  the 
whole  contract  was  thereby  rendered  entirely  void. 

[Ed.  Note. — For  other  cases,  see  Contracts,  CJent  Dig.  {{  701-712 ;  Dec. 
Dig.  «=»137.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Butterick  Publishing  Company  against  the  Mistrot- 
Munn  Company.  From  an  interlocutory  judgment  sustaining  a  de- 
murrer to  a  separate  and  complete  defense,  defendant  appeals.  Re- 
versed, with  directions. 

Argued  before  INGRAHAM,  P.  T.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

^s»For  oUitr  cam  ne  sain*  tople  ft  KBY-NVMBBR  In  all  Key-Nnmbered  Digests  &  Indexes 
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George  H,  Savage,  of  New  York  City  (George  S.  Franklin,  of  New 
.  York  City,  on  the  brief),  for  appellant. 

Francis  Rooney,  of  New  York  City,  for  respondent. 

SCOTT,  J.  Plaintiff,  a  New  York  corporation,  made  a  contract  in 
the  state  of  Texas  with  defendant,  a  Texas  corporation,  for  the  sale 
and  delivery  by  plaintiff  to  defendant  of  dress  patterns,  which  were 
to  be  resold  at  retail  by  defendant  in  Texas.  The  contracts  are  very 
elaborate,  but  the  only  provisions  required  to  be  considered  on  this  ap- 
peal are  that  the  patterns  are  to  be  shipped  either  from  New  York  or 
St.  Louis,  Mo.,  to  defendants  in  Texas,  and  that  defendant  undertakes 
"not  to  sell  Butterick  patterns  except  at  label  prices."  By  the  defense 
demurred  to  defendant  sets  up  at  length  the  so-called  Anti-Trust  Act 
of  the  state  of  Texas  approved  March  31,  1903  (Acts  28th  Leg.  c.  94), 
and  entitled: 

"An  act  to  define,  prohibit  and  declare  illegal  trusts,  monopolies  and  con- 
spiracies In  restraint  of  trade,  and  to  prescribe  penalties  for  forming  or  be- 
ing connected  with  such  trusts,  monopolies  and  conspiracies,  and  to  provide 
for  the  suppression  of  the  same  and  to  promote  free  competition  in  the  state 
of  Texas,  and  to  repeal  all  laws  in  conflict  therewith." 

Defendant  has  refused  to  abide  by  its  contract  to  purchase  and  re- 
sell plaintiff's  patterns,  and  bases  its  refusal  upon  the  claim  that  the 
stipulation  in  the  contract  by  which  it  is  bound  not  to  resell,  except  at 
label  prices,  is  unlawful  under  the  said  Texas  statute  and  invalidates 
the  contract.  The  respondent  concedes  that  such  would  be  the  effect 
of  the  clause  if  the  contract  is  to  be  judged  by  the  Texas  statute,  but 
argues  that,  inasmuch  as  the  transactions  to  be  had  under  the  contract 
consist  in  part  of  interstate  commerce,  over  which  the  state  of  Texas 
may  exercise  no  control,  the  contract  in  all  its  parts  is  immune  from 
any  charge  of  illegality  based  upon  a  Texas  statute. 

The  precise  question  involved  in  this  appeal  has  been  frequently  con- 
sidered by  the  courts  of  Texas,  the  state  in  which  the  contract  was 
made,  and  by  the  law  of  which  it  is  to  be  judged.  Those  courts  have 
found  in  contracts  like  the  present  a  clear  line  of  demarcation  indicating 
.  where  the  interstate  features  of  the  contract  end  and  the  intrastate 
features  begin.  The  leading  case  is  Fuqua  v.  Pabst  Brewing  Co.,  90 
Tex.  298,  38  S.  W.  29,  750,  35  L.  R.  A.  241.  In  that  case  a  brewer  in 
Milwaukee  had  agreed  to  sell  beer  to  a  dealer  in  Texas  under  a  con- 
tract whereby  the  dealer  had  agreed  to  sell  the  beer  at  special  prices  dar- 
ing the  continuance  of  the  contract.  The  Supreme  Court  of  Texas  held 
the  contract  to  be  invalid,  saying : 

"Unless  the  contract  is  exempted  from  the  operation  of  the  statute  by  that 
provision  of  the  Constitution  of  the  United  States  conferring  upon  Congress 
power  'to  regulate  commerce  with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes,'  *  •  •  it  is  clear,  then,  that  when 
any  shipment  of  beer  was  delivered  under  the  contract  by  the  company  to 
Kingsbury  at  Amarlllo,  the  title  thereby  vesting  in  him  as  we  have  seen  above, 
the  same  ceased  to  be  an  article  of  interstate  commerce,  and,  In  so  far  as 
the  contract  dealt  with  it  thereafter,  it  was  not  a  contract  with  reference  to 
an  article  of  interstate  commerce,  and  the  clause  of  the  Constitution  above 
quoted  does  not  prevent  said  statute  from  invalidating  same.  The  case",  then, 
comes  to  this:  The  parties  contracted  for  the  sale  and  purchase  of  beer,  to  be 
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transported  from  Milwaukee  to  Amarlllo,  to  be  there  delivered  to  Kingsbury 
and  become  his  property.  So  far  the  transaction  was  Interstate  commerce, 
and  not  subject  to  state  regulation  without  the  consent  of  Congress ;  nor  did 
the  statute  undertake  in  any  way  to  regulate  or  prohibit  same.  But  the  par- 
ties by  the  same  contract  voluntarily  went  further,  and  so  dealt  with  the  sub- 
ject, after  It  had  ceased  to  be  an  article  of  interstate  commerce,  as  to  create 
a  'trust,'  as  above  shown,  in  violation  of  the  statute.  A  portion  of  the  stip- 
ulations of  the  contract  being  lawful  and  the  others  unlawful,  the  taint  of  il- 
legality affects  and  destroys  the  whole.  Bdwards  County  v.  Jennings  [8& 
Tex.  618],  35  S.  W.  1053.  The  commerce  clause  of  the  Ckmstltutlon  was  not 
designed  to  protect  the  contractual  rights  of  a  person  who  thus  voluntarily 
intermingles  an  otherwise  legal  Interstate  commerce  transaction  with  an  en- 
tirely local  and  unlawful  one.  We  are  therefore  of  the  opinion  that.  Inde- 
pendent of  congressional  action,  the  contract  sued  upon  was  void." 

The  Fuqua  Case  has  been  followed  and  applied  in  a  number  of  later 
Texas  decisions.  S.  S.  White  Dental  M.  Co.  v.  Hertzberg  (Tex.  Civ. 
App.)  51  S.  W.  355 ;  Waters-Pierce  Oil  Co.  v.  State,  48  Tex.  Civ.  App. 
162,  106  S.  W.  918;  State  v.  Racine  S.  Co.  (Tex.  Civ.  App.)  134  S.  W. 
400;  J.  R.  Watkins  Med.  Co.  v.  Johnson  (Tex.  Civ.  App.)  162  S.  W 
394. 

Respondent  cites  to  us  two  Texas  decisions  which,  as  it  is  claimed, 
overrule  the  decision  in  the  Fuqua  Case.  They  are  McCall  Co.  v.  Stiff 
Dry  Goods  Co.  (Tex.  Civ.  App.)  142  S.  W.  659,  decided  in  1912,  and 
Albertype  Co.  v.  Gust-Fdst  Co.,  102  Tex.  219,  114  S.  W.  791,  decided 
in  1908.  Both  of  these  cases  were  earlier  than  J.  R.  Watkins  Med.  Co. 
V.  Johnson,  supra,  which  was  decided  in  November,  1913,  and  a  rehear- 
ing denied  in  January,  1914.  The  Supreme  Court  of  Texas  denied  a 
motion  for  a  writ  of  error  (170  S.  W.  xviii),  thus  in  effect  affirming  the 
judgment.  In  that  case  the  opinion  of  the  Court  of  Civil  Appeals  dis- 
cussed the  McCall  Case  and  the  Albertype  Case  as  follows : 

"It  seems  that  the  case  of  McCall  v.  Stiff  Dry  Goods  Co.  is  in  conflict  with 
onr  holding  In  this  case,  and,  as  we  believe,  with  Fuqua  v.  Brewing  Co., 
supra.  In  the  former  case,  a  contract  similar  in  form  and  made  under  much 
the  same  circumstances  as  the  one  now  under  consideration  was  declared 
without  the  operation  of  the  anti-trust  laws  of  Texas,  because  the  transac- 
tion was  interstate  in  Its  nature.  •  •  ♦  Albertype  Co.  v.  Feist  Co.  seems 
upon  first  reading  to  be  in  conflict  with  B\iqua  v.  Brewing  Co.,  supra ;  but  a 
careful  analysis  will  show  that  the  court  did  not  Intend  to  overrule  the  B\iqna 
Case  and  that  they  are  clearly  distinguishable.  ♦  •  •  In  the  Feist  Case- 
no  effort  was  made  to  control  or  limit  the  disposition  of  the  goods  'after  they 
had  ceased  to  be  an  article  of  Interstate  commerce,'  but  to  bind  the  seller 
(Albertype  Company)  to  sell  the  same  class  of  goods  to  no  other  person  In 
the  same  territory  for  a  limited  time.  The  contract  clearly  shows  that  Feist 
&  Co.  were  in  no  manner  limited  in  their  right  to  sell  or  to  fix  the  price  of 
the  goods,  or  in  any  manner  to  control  or  limit  the  free  and  unrestrained 
traffic  in  the  goods  sold  after  the  title  thereto  vested  In  Feist  &  Co." 

The  same  distinction  between  provisions  in  the  same  contract,  some 
of  which  do,  and  others  of  which  do  not,  constitute  interstate  com- 
merce, was  very  clearly  recognized  by  the  Supreme  Court  of  the  Unit- 
ed States  in  Purity  Extract  Co.  v.  Lynch,  226  U.  S.  192,  33  Sup.  Ct. 
44,  57  h.  Ed.  184,  wherein  the  court  said,  by  Mr.  Justice  Hughes : 

"The  plaintiff  brings  this  writ  of  error,  assailing  the  validity  of  the  stat- 
ute, as  construed  by  the  state  court,  (1)  as  an  unconstitutional  interference 
with  interstate  c(nnmerce ;  and  (2)  as  depriving  the  plaintiff  of  its  liberty  and 
property  without  due  process  of  law. 

"First  We  do  not  find  that  the  decision  of  the  state  court  involves  a  de- 
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nlal  of  any  right  incident  to  Interstate  commerce.  The  contract,  it  is  true, 
provided  for  purchases  by  the  defendant  from  the  plaintiff,  the  deliveries  to 
be  made  at  Chattanooga,  Tenn.,  for  transportation  to  the  defendant  at  Jack- 
son, Miss.  So  far  as  appears,  however,  there  were  no  purchases  and  no  de- 
liveries. The  reason  obviously  is  that  the  agreement  looked  to  resales  by  tne 
defendant  In  Hinds  county.  Finding  that  such  sales  would  be  against  the 
local  law,  he  refused  performance  in  limine.  The  state  court  did  not  deny 
to  the  plaintiff  the  right  to  sell  to  the  defendant  or  to  have  its  article  trans- 
ported and  delivered  to  the  defendant  in  interstate  commerce.  Rhodes  v. 
Iowa,  170  U.  S.  412  [18  Sup.  Ct  664,  42  L.  Ed.  1088] ;  LouisvUle  &  NashviUe 
E.  E.  Co.  V.  Cook  Brewing  Co.,  223  U.  S.  70,  82  [38  Sup.  Ct  189,  56  L.  Ed. 
356].  It  had  no  such  question  before  it  This  suit  was  brought  to  recover  the 
amount  which  the  defendant  promised  to  pay  for  the  exclusive  right  of  mak- 
ing sales  in  Hinds  county.  In  this  aspect  the  validity  of  the  contract  under 
the  state  law  was  to  be  judged  by  its  provisions  for  sales  within  the  state. 
The  contract  contained  no  suggestion  that  these  sales  were  to  be  limited  to 
those  made  in  the  original  packages  Imported.  Its  provisions  were  broad 
enough  to  include  other  sales,  and  hence  encountered  the  local  statute  as  ap- 
plied to  transactions  outside  the  protection  accorded  by  the  federal  Constitu- 
tion to  Interstate  commerce." 

The  distinction  referred  to  has  also  been  recognized  by  the  courts 
of  our  own  state  in  cases  involving,  however,  quite  different  facts 
from  the  present  People  ex  rel.  Hatch  v.  Reardon,  184  N.  Y.  431- 
453,  77  N.  E.  970,  8  L,.  R.  A.  (N.  S.)  314,  112  Am.  St.  Rep.  628,  6 
Ann.  Cas.  515,  affirmed  204  U.  S.  152,  27  Sup.  Ct  188,  51  L.  Ed.  415. 
9  Ann.  Cas.  736;  People  ex  rel.  Parke  Davis  &  Co.  v.  Roberts,  91  Hun, 
158,  36  N.  Y.  Supp.  368,  affirmed  149  N.  Y.  608,  44  N.  E.  1127. 

That  the  contract,  being  ill^al  and  void  in  the  particular  pointed  out, 
is  thereby  rendered  wholly  void  was  distinctly  held  in  the  Fuqua  Case, 
and  it  clearly  must  be  so.  In  Saratoga  County  Bank  v.  King,  44  N.  Y. 
87,  the  contract  under  consideration  involved,  as  one  of  its  conditions, 
an  illegal  restraint  of  trade.    The  court  said : 

"It  is  claimed  that  the  proviso  and  that  portion  of  the  contract  restraining 
the  vendors  from  carrying  on  their  trade  or  manufacture  only  are  void,  while 
the  sale  of  the  property  and  the  obligation  of  the  vendees  to  pay  for  it  are 
valid  and  obligatory ;  that  it  is  the  duty  of  the  court  to  separate  the  good 
consideration  from  the  void  provisions  of  the  transaction.  •  *  •  The  par- 
ties here  are  In  equal  fault  The  vendors  violated  the  rule  of  public  policy 
just  as  much  as  the  vendees.  It  Is  probable  that  neither  party  knew  that 
their  contract  was  Illegal.  There  is  nothing  Immoral  in  it.  It  is  simply  a 
forbidden  contract  by  the  rules  of  the  common  law,  as  operating  too  great  a 
restraint  upon  the  right  to  exercise  a  trade  or  manufacture,  and  In  that  way 
working  a  general  injury  to  the  community,  and  hence  void  on  grounds  of 
public  policy.  But  this  probable  want  of  a  guilty  knowledge  will  not  save 
the  action." 

The  appellant  makes  no  claim  of  illegality  based  upon  the  provisions 
of  the  Sherman  Anti-Trust  Law  (Act  July  2,  1890,  c.  647,  26  Stat.  209), 
and  it  is  therefore  unnecessary  to  consider  the  arguments  addressed  to 
a  consideration  of  that  statute. 

Our  conclusion  is  that  the  defense  demurred  to  is  sufficient  in  law. 
It  follows  that  the  interlocutory  judgment  appealed  from  must  be  re- 
versed, with  costs,  and  the  demurrer  overruled,  with  costs,  with  leave 
to  plaintiff  to  withdraw  demurrer,  on  payment  of  costs  in  this  court 
and  in  the  court  below.    Order  filed.    All  concur. 
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UNITED  STATES  TRUST  CO.  OP  NEW  YORK  v.  PLEASANT  AVE. 
REALTY  CO.  et  al.     (No.  7183.) 

(Supreme  Court,  Appellate  Division,  First  Department.    May  7,  1915.) 

1.  MoBTOAQES  «=»476 — Pobeclosure-^Advebbb  Tmx — Estoppel. 

While  an  adverse  claim  of  title  arising  prior  to  the  execution  of  a  mort- 
gage cannot  be  tried  upon  foreclosure  proceedings  thereof,  the  question 
whether  the  claimant  of  such  title  is  estopped  to  assert  it  as  against  the 
plaintllf  may  properly  be  decided. 

fEd.  Note.— For  other  cases,  see  Mortgages,  Cent.  Dig,  §§  1390-1393, 
1417;    Dec.  Dig.  «=347«.] 

2.  Estoppel  <8=983 — Repbesentations — Title  to  Land. 

Where  an  occupant  of  certain  premises  represented  that  another  vras 
the  owner  and  in  possession  thereof,  and  plaintiff  in  reliance  thereon 
made  a  loan  to  such  other  person,  taking  a  mortgage  on  the  premises  as 
security,  such  occupant  was  estopped  to  assert  the  claim  by  adverse  pos- 
session upon  foreclosure  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent.  Dig,  ${  218,  227-229; 
Dec.  Dig.  i8=»83.] 

3.  DowBB  «=>50 — Bab — ^Estoppki.  of  Husband,' 

Where  an  occupant  of  premises  sought  to  be  foreclosed  was  estopped  to 
assert  title  by  adverse  possession,  his  wife  was  likewise  estopped  from 
asserting  a  claim  to  an  inchoate  right  of  dower. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent  Dig.  f  99;  Dec.  Dig. 
«=>50.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  United  Stales  Trust  Company,  as  trustee  under  the 
will  of  Sarah  Lazarus,  against  the  Pleasant  Avenue  Realty  Company 
and  others,  to  foreclose  a  real  estate  mortgage.  From  a  judgment  of 
foreclosure,  defendants  Andrew  Smith  and  Annie  Smith  appeal.  Af- 
firmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN.  LAUGH- 
LIN,  BOWLING,  and  HOTCHKISS,  JJ. 

Alvin  Theo.  Sapinsky,  of  New  York  City,  for  appellants. 

Harold  Swain,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  to  foreclose  a  mortgage  exe- 
cuted on  the  14th  day  of  November,  1906,  by  one  Solomon,  who  owned 
the  record  title,  and  his  wife,  on  premises  in  the  borough  of  Manhat- 
tan, New  York,  to  the  Title  Guarantee  &  Trust  Company,  to  secure  a 
bond  of  even  date.  The  bond  and  mortgage  were  duly  assigned  to 
Sarah  Lazarus,  deceased,  under  whose  will  the  plaintiff  holds  them  as 
trustee.  The  defendant  Andrew  Smith  occupied  a  shanty  on  part  of 
the  premises,  and  the  defendant  Annie  Smith  is  his  wife.  They  inter- 
posed an  answer  claiming  title  to  part  of  the  premises  in  Andrew  Smith 
by  adverse  possession  alleged  to  have  been  complete  on  or  before  the 
14th  of  November,  1905,  which  was  just  one  year  prior  to  the  date  of 
the  bond  and  mortgage.  The  appellants  concededly  never  had  any  rec- 
ord title  or  title  evidenced  by  any  instrument  in  writing.  Andrew 
Smith  first  came  to  this  country  in  May,  1888.    His  father  preceded 
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him,  and  occupied  the  shanty  at  that  time.  He  claims  title  from  his 
father,  who  died  on  the  2d  of  October,  1891,  by  a  verbal  gift,  and  that 
his  father  obtained  title  by  like  gift  from  one  Richardson,  the  former 
record  owner.  He  testified  that  in  the  year  1888  Richardson  informed 
him  that  his  father  owned  the  property,  and  there  is  other  testimony 
tending  to  show  a  declaration  by  Richardson  that  he  had  given  An- 
drew Smith's  father  the  property  for  services.  The  date  of  the  al- 
leged gift  of  the  property  to  the  father  was  not  shown;  nor  was  the 
date  of  the  commencement  of  the  alleged  adverse  possession  shown; 
but  on  the  trial,  which  was  in  October,  1914,  the  appellants  claimed  to 
have  been  in  adverse  possession  for  more  than  20  years.  By  their  an- 
swer, the  appellants  objected  to  the  trial  of  their  title  in  this  action, 
and  demanded  a  dismissal  of  the  complaint  as  to  them,  and  took  the 
same  position  on  the  trial,  and  in  support  of  that  contention  they  in- 
voke the  general  rule  that  a  claim  of  adverse  title  cannot  be  litigated 
in  a  foreclosure  action  without  the  consent  of  the  claimant.  Cromwell 
V.  MacLean,  123  N.  Y.  475,  25  N.  E.  932;  Jacobie  v.  Mickle,  144  N. 
Y.  237,  39  N.  E.  66. 

[1]  The  plaintiff,  however,  contends  that  the  appellants  are  estop- 
ped from  asserting  title  on  the  ground  that  the  mortgage  was  given  to 
secure  money  loaned  by  the  mortgagee,  relying  upon  a  representation 
made  by  Andrew  Smith  to  the  effect  that  Solomon  was  the  owner  and 
was  in  possession  of  all  of  the  premises.  The  trial  court  found,  on  the 
testimony  of  one  Hatfield,  that  Andrew  Smith  represented  to  the  mort- 
gagee before  the  execution  of  the  mortgage  that  Solomon  was  the 
owner  and  was  in  possession  of  all  of  the  premises,  and  that  the  ap- 
pellants are  thereby  estopped  from  asserting  any  claim  to  title  para- 
mount to  the  lien  of  the  mortgage.  Hatfield  testified  that  two  days 
prior  to  the  execution  of  the  mortgage  he  called  on  Andrew  Smith  on 
the  premises  at  the  request  of  the  mortgagee  and  stated  that  the  Title 
Company  was  examining  the  title  and  that  he  was  sent  by  it  to  ascertain 
who  was  the  owner  and  in  possession  of  the  premises ;  that  Smith  in- 
formed him  that  Solomon  was  the  owner  and  in  possession  of  all  the 
premises,  and  that  he  made  a  written  report  to  that  effect  to  the  Title 
Company  which  ^yas  received  in  evidence.  Andrew  Smith  denied  that 
he  so  stated  to  Hatfield ;  but  the  trial  court  was  warranted  in  accept- 
ing the  testimony  of  Hatfield,  which  was  probable.  The  evidence  does 
not  clearly  show  that  the  appellants  had  at  any  time  prior  to  the  exe- 
cution of  the  mortgage  claimed  that  their  title  was  complete  by  ad- 
verse possession ;  but  by  their  answer  they  claim  to  have  had  complete 
title  prior  to  that  time.  On  being  informed,  as  Andrew  Smith  was,  that 
the  Title  Company  was  examining  the  title,  and  that  it  sent  a  repre- 
sentative to  him  to  ascertain  who  was  the  owner  and  in  possession,  he 
was  then  called  upon  to  assert  his  title,  or  claim  of  title,  and  by  fail- 
ing to  do  so  I  think  he  is  estopped  from  asserting  it  as  against  the  lien 
of  the  mortgage. 

[2]  It  was  held  in  Brown  v.  Volkening,  64  N.  Y.  76,  that  a  claim  of 
title  arising  subsequent  to  the  execution  of  a  mortgage  may  be  tried 
in  an  action  to  foreclose  the  mortgage.  Although  it  was  not  compe- 
tent for  the  court  in  this  action  to  try  an  adverse  claim  of  title  arising 
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prior  to  the  execution  of  the  mortgage,  it  was,  I  think,  competent  for 
the  court  to  try  and  decide  an  issue  of  estoppel  with  respect  to  such 
title.  It  is  contended  that  the  evidence  is  insufficient  to  show  an  estop- 
pel, for  the  reason  that  it  does  not  appear  that  Andrew  Smith  was  in- 
formed that  the  Title  Company  contemplated  making  a  loan  on  the 
security  of  the  premises.  I  am  of  opinion  that  Smith  was  sufficiently 
apprised  of  the  purpose  of  the  Title  Company  in  making  the  inquiry. 
He  must  have  known  that  a  conveyance  or  mortgage  of  the  premises 
was  contemplated,  and  he  was  called  upon  to  assert  any  claim  of  title 
which  he  had  at  that  time,  and  fey  failing  so  to  do  he  is  estopped  from 
making  the  claim  now  as  against  the  mortgagee  which  in  making  the 
loan  relied  on  his  statement  and  had  a  right  to  assume  that  he  made  no 
claim  to  title  by  adverse  possession. 

[3]  It  is  further  contended  that  in  no  event  is  Smith's  wife  estop- 
ped from  asserting  a  claim  to  an  inchoate  right  of  dower;  but  since 
she  must  claim  through  her  husband,  whose  only  claim  is  to  title  by 
adverse  possession,  and  he  failed  to  assert  that  title,  I  am  of  opinion 
that  she  is  also  estopped,  for  so  far  as  appears  any  interest  which  she 
might  have  had  depended  entirely  on  the  attitude  of  her  husband.  If 
it  had  been  shown,  or  if  estoppel  had  been  presented  tending  to  show, 
that  her  husband  at  that  time  had  title  by  adverse  possession,  a  differ- 
ent question  would  be  presented  as  to  her,  upon  which  it  is  not  nec- 
essary to  express  an  opinion,  for  no  evidence  was  offered  tending  to 
show  a  claim  of  title  by  adverse  possession  for  20  years  before  the 
execution  of  the  mortgage. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs.  All 
concur. 


PINCUS  ▼.  SCHLECHTER.    (No.  7144.)  \  U'V  U  •  ^  .^*^^ 

(Supreme  Court,  Appellate  Divtsi<m,  First  Department    May  7,  1916.) 

L  EviDBNCB  «=5J  528 —  BxPEHT  Evidence  —  Injukies  to  Tenant  —  Aduissi- 
BiLmr. 

Where,  in  an  action  by  a  tenant  for  injuries  by  escaplnir  gas,  the  tenant 
testified  as  to  her  condition,  and  a  physician  testified  that  when,  be  called 
at  the  tenant's  apartment  he  noticed  an  odor  of  gas  In  the  apartment, 
and  that  he  found  plaintiff  suffering  from  chronic  infljimmatlon  of  the 
respiratory  tract  and  irregular  heart  action,  questions  as  to  whether 
with  reasonable  certainty  he  could  state  the  cause  of  the  condition  of 
plaintiff,  and  whether  with  reasonable  certainty  the  condition  was  due 
to  gas  poisoning,  were  Improperly  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  if  2335-2337; 
Dec.  Dig.  <g=5>528.] 

2.  Appeal  and  Ebbob  9=>&27 — QuBsnoRS  Revikwabus — Sctficienct  or  Evi- 
dence— Dismissal  of  Complaint  at  Close  of  PLAiNiaFF's  Case. 

Where  the  complaint  was  dismissed  at  the  close  of  the  case  of  plain- 
tiff, she  was  entitled  on  appeal  to  the  most  favorable  view  which  the 
jnry  might  properly  have  taken  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {$  2912 
2917,  3748,  3758,  4024;    Dec.  Dig.  ®=»927.] 
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8.  Landlobd  and  Tenant  $=»169 — Nbouoenck  of  Landlobd— XSvidemcis — 
Question  fob  Juby. 

Whether  a  landlord  was  negligent  In  failing  to  repair  a  leaky  gas  pipe 
within  a  reasonable  time  after  being  Informed  of  the  defect  held,  under 
tlie  evidence,  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  ff 
644-646,  684-667,  681-684;   Dec.  Dig.  <&=9l69.] 

4.  Landlord  and  Tenant  ^=s>10d  —  Injubibs  to  Tenant  —  Contbibutobt 

Neoligence. 

A  tenant  who  remains  in  possession  of  her  apartment  after  discovering 
the  escape  of  gas,  and  who  Is  assured  by  the  landlord  that  repairs  will 
be  made  preventing  the  escape  of  gas,  may  rely  at  least  for  a  reasonable 
time  on  the  assurance,  and  Is  not  as  matter  of  law  guilty  of  contributory 
negligence  for  failing  to  move  from  the  apartment  on  the  landlord's  fail- 
ure to  remedy  the  defect  for  over  a  month. 

[Ed.  Note. — For  other  cases,  see  I^andlord  and  Tenant,  Cent  Dig.  SS 
644-646,  664-667,  681-684 ;   Dec.  Dig.  «=>169.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Tina  Pincus  against  Louis  Schlechter.  From  a  judgment 
dismissing  the  complaint  at  the  close  of  plaintiff's  case,  she  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Henry  C.  Burnstine,  of  New  York  City,  for  appellant 
L.  E.  Schlechter,  of  New  York  City,  for  respondent. 

McLAUGHLIN,  J.  Action  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  reason  of  defendant's  neg- 
ligence. The  complaint  was  dismissed  at  the  close  of  plaintiff's  case,* 
and  from  the  judgment  entered  to  that  effect,  plaintiff  appeals. 

The  defendant  was  the  lessee  of  an  apartment  house  in  the  city  of 
New  York,  for  a  term  of  five  years  commencing  April  1,  1912.  When 
he  took  possession,  the  plaintiff,  with  her  husband  and  four  sons,  were 
occupying  an  apartment  on  the  second  floor  under  a  lease  from  one 
Oussani,  the  owner.  This  apartment  was  at  the  end  of  a  hall  which 
was  used  in  common  by  the  tenants  on  that  floor.  About  the  middle 
of  April,  1912,  an  odor  of  illuminating  gas  became  noticeable  in  the 
hall  and  in  plaintiff's  apartment.  The  plaintiff  became  ill,  though  pre- 
vious to  this  time  she  had  been  in  good  health.  She  thereupon  com- 
plained to  the  defendant  of  the  escaping  gas,  and  he  assured  her  he 
would  "fix  it."  The  odor,  however,  increased,  and  plaintiff  made  two 
more  complaints  to  the  defendant,  who,  on  each  occasion,  promised  to 
give  the  matter  his  immediate  attention.  One  of  plaintiff's  sons  testi- 
fied that  he  complained  to  the  defendant,  as  well  as  to  the  superin- 
tendent of  the  building.  In  the  early  part  of  May  plaintiff  left  the 
premises  for  a  few  days,  and  during  her  absence  the  gas  fixture  in  the 
hall  was  removed  and  a  cap  put  on  the  pipe ;  but  this  did  not  remedy 
the  trouble.  It  was  not  until  the  latter  part  of  May,  when  the  tiling  of 
the  hall  floor  was  removed,  that  the  cause  of  the  escaping  gas  was  dis- 
covered.   It  was  then  found  that  a  piece  of  gas  pipe  from  12  to  14 
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inches  long  was  full  of  holes.  This  was  replaced  with  a  new  pipe,  and 
thereafter  the  odor  of  gas  disappeared. 

[1]  From  the  time  the  plaintiff  made  her  first  complaint  until  the 
new  pipe  was  put  in,  she  had  been  continuously  ill.  She  testified  she 
became  dizzy,  lost  her  appetite,  was  unable  to  sleep,  and  subject  to 
headaches,  coughing,  and  vomiting.  She  first  called  a  physician  on 
May  15th,  Dr.  Jacobus,  who  testified  that  when  he  called  at  plaintiff's 
apartment  he  noticed  an  overwhelming  odor  of  gas  in  the  apartment 
and  in  the  hall  outside ;  that  he  found  plaintiff  suffering  from  a  chronic 
"inflammation  of  the  respiratory  tract,  from  her  nose  to  the  lungs, 
laryngitis  to  the  nose,  throat  tract  and  windpipe,  and  general  bron- 
chitis, *  *  *  a  severe  attack  of  shortness  of  breath,  asthmatic 
condition,  irregular  heart  action,  very  low  general  state,  and  marked 
anemia."  He  was  then  asked  if  he  could  state,  with  reasonable  cer- 
tainty, the  cause  of  the  condition  in  which  he  found  the  plaintiff.  Ob- 
jection was  made  by  defendant's  counsel,  which  was  sustained,  and  an 
exception  taken.  He  was  also  asked  whether  he  could  state,  with  rea- 
sonable certainty,  that  the  condition  in  which  he  found  plaintiff  was  due 
to  the  poisoning  of  illuminating  gas,  to  which  objection  was  also  made, 
and  exception  taken.  Numerous  other  questions  of  a  similar  character 
were  put  to  this  witness,  as  well  as  to  Dr.  Jacobstein ;  but  in  each  in- 
stance objection  was  interposed  by  defendant's  counsel,  which  was 
sustained,  and  an  exception  taken.  Indeed,  the  plaintiff  was  not  per- 
mitted to  prove  that  her  illness  was  due  to  the  presence  of  illuminating 
gas  in  the  hall  and  her  apartment.  In  excluding  this  evidence,  the 
court  erred.  Wagner  v.  Metropolitan  St.  R.  R.  Co.,  79  App.  Div.  591, 
80  N.  Y.  Supp.  191;  affirmed  176  N.  Y.  610,  68  N.  E.  1125;  Grun- 
felder  v.  Brooklyn  Heights  R.  R.  Co.,  143  App.  Div.  89,  127  N.  Y. 
Supp.  1085,  affirmed  206  N.  Y.  720,  100  N.  E.  1128;  Kidney  v.  Gray, 
154  App.  Div.  193, 138  N.  Y.  Supp.  834. 

[2,  a]  The  complaint  having  been  dismissed  at  the  close  of  plain- 
tiff's case,  she  is  entitled  to  the  most  favorable  view  which  a  jury  might 
properly  have  taken  of  the  evidence.  While  the  mere  fact  that  there 
was  a  leakage  of  gas  does  not  constitute  negligence  on  the  part  of  de- 
fendant (Hammerschmidt  v.  Municipal  Gas  Co.,  114  App.  Div.  290, 
99  N.  Y.  Supp.  890;  Mowers  v.  Municipal  Gas  Co.,  142  App.  Div. 
169,  126  N,  Y.  Supp.  1033),  the  jury  might  have  found  that  he  was 
negligent  in  not  making  the  repairs  to  the  pipe  within  a  reasonable 
time  after  being  informed  of  the  defect.  From  the  testimony  of  the 
plaintiff  and  the  witness  Engel,  the  superintendent  of  the  building,  the 
jury  might  have  found  that  upwards  of  a  month  elapsed  between  the 
time  when  the  defendant  was  notified  of  the  leakage  and  the  time  when 
the  repairs  were  made.  In  the  meantime  the  complaints  of  the  plain- 
tiff and  her  son  were  met  with  repeated  assurances  that  the  defect  would 
be  remedied.  The  question  of  defendant's  negligence,  at  the  close  of 
plaintiff's  case,  was  clearly  for  the  jury.  The  court  therefore  erred 
upon  both  of  the  grounds  specified,  which  necessitates  a  new  trial. 

[4]  It  is  strenuously  urged  by  the  respondent  that  the  plaintiff,  by 
remaining  in  the  apartment  after  she  discovered  that  gas  was  escap- 
ing, was  guilty  of  contributory  negligence,  as  matter  of  law,  which 
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prevents  a  recovery.  A  similar  contention  was  made  in  the  case  of 
Frank  v.  Simon,  109  App.  Div.  38,  95  N.  Y.  Supp.  666,  which  was  an 
action  by  a  tenant  against  her  landlord  to  recover  damages  for  injuries 
sustained  through  the  fall  of  plaster  from  the  ceiling  in  one  of  the 
rooms  of  her  apartment.  In  that  case,  as  in  the  present  one,  the  plain- 
tiff remained  in  the  apartment  for  some  time  after  she  was  aware  of 
the  defect  which  occasioned  her  injury,  having  been  assured  by  her 
landlord  that  it  would  be  remedied.  In  concluding  that  the  plaintiff 
was  not  guilty  of  contributory  negligence  as  matter  of  law,  this  court 
held  that : 

"In  determining  whether  the  plaintiff  was  gnllty  of  contribntory  negligence 
In  continuing  to  occupy  the  apartment  of  the  defendant,  her  conduct  must  be 
weighed  In  the  light  of  the  surrounding  circumstances,  including  the  fact  that 
she  had  paid  for  the  use  of  the  apartment  and  might  be  unable  to  obtain  or 
pay  for  the  use  of  another.  The  jury  might  well  find  on  this  evidence  that  it 
was  not  an  improvident  act  for  the  plaintiff  to  remain  in  the  apartment" 

Applying  this  rule,  it  was  a  question  for  the  jury,  upon  all  the  facts, 
whether  the  plaintiff  was  improvident  in  relying,  as  long  as  she  did, 
upon  the  assurances  of  the  defendant  that  he  would  remedy  the  de- 
fect. The  plaintiff  was  justified  in  relying,  at  least  for  a  reasonable 
time,  upon  his  assurances.  Krausi  v.  Fife,  120  App.  Div.  490,  105  N. 
Y.  Supp.  384;  Marks  v.  Dellaglio,  56  App.  Div.  299,  67  N.  Y.  Supp. 
736.  It  would  be  unjust  and  unreasonable  to  require  a  tenant,  under 
the  circumstances  here  presented,  to  go  to  the  expense  and  incon- 
venience of  vacating  the  premises  without  waiting  a  reasonable  time 
for  the  landlord  to  make  the  necessary  repairs. 

The  judgment  appealed  from,  therefore,  is  reversed,  and  a  new  trial 
ordered,  with  costs  Jo  appellant  to  abide  event.  Order  filed.  All  con- 
cur. 


LEVISON  et  al.  v.  ILLINOIS  SURETY  CO.  et  aL    (No.  7143.) 
(Supreme  Court,  Appellate  Division,  First  Departmrat    May  7,  1915.) 

1.  Indemnity  «=s>4 — Leoalitt  of  Bond — Abbignuent  of  Claims  Aoainst 

Rev.  St  U.  S.  !  3477  (U.  S.  Comp.  St  1913,  S  6383),  providing  that  all 
assignments  and  claims  against  the  United  States  shall  be  null  and  void, 
unless  they  are  executed  after  the  issuance  of  the  warrant,  does  not  ren- 
der void  a  bond  given  by  a  government  contractor  conditioned  that  its 
treasurer  would  deliver  to  the  assignee  of  its  claims  against  the  govern- 
ment who  advanced  money  thereon,  the  warrants  as  soon  as  they  were 
issued,  since  that  section  invalidates  such  assignments  only  against  the 
government. 

[Ed.  Note. — For  other  cases,  see  Indemnity,  Cent  Dig.  g§  2-6;  Dec. 
Dig.  <S=»4.] 

2.  Indesinitt  «=»11 — Obucqation   of   Sdbbtt — "Act  of  Embezzlement   ob 

Labcent." 

Where  a  corporation  having  contracts  with  the  United  States  govern- 
ment caused  a  bond  to  be  executed  by  its  treasurer,  who  alone  was  au- 
thorized to  receive  and  indorse  warrants  payable  to  the  corporation,  con- 
ditioned that  he  would  deliver  to  the  obligee  in  the  bond,  to  whom  the 
company  had  assigned  certain  claims  against  the  government,  all  war- 
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ranta  for  such  claims  as  soon  as  received  b^  him,  'which  bond  provided 
that  the  surety  should  be  liable  only  in  the  event  that  the  treasurer  should 
commit  an  act  of  embezzlement  or  larceny,  the  act  of  the  treasurer  in  de- 
positing the  warrants  to  the  credit  of  the  company,  instead  of  trans- 
ferring them  to  the  obligee  to  whom  they  belonged,  was  an  "act  of  em- 
bezzlement or  larceny,"  which  rendered  the  surety  Ikible. 

[Ed.  Note. — For  other  cases,  see  Indemnity,  CJent  Dig.  fS  21-25;  Dea 
Dig.  iS=>ll.] 

3.  APPE.&L  AND  Brbob  <3=320d — QuBSTioNS  Pbesented  in  Loweb  Coitbt — Fail- 
UBB  TO  Prove  Facts. 

Where  a -government  contractor  assigned  his  claims  against  the  govern- 
ment to  one  who  advanced  money  thereon,  and  it  was  agreed  that  the 
assignee  should  be  entitled  to  receive  the  money  on  such  claims  to  the 
extent  of  the  general  balance  due  it  for  moneys  advanced,  the  surety  on 
the  bond  given  to  secure  delivery  of  the  warrant  to  the  assignee  could 
not  for  the  first  time  on  appeal,  after  the  amount  of  the  general  balance 
was  proved  at  the  trial  without  objection,  object  that  the  assignment  of 
all  the  claims  which  entered  into  the  general  balance  was  not  proved, 
since,  if  that  objection  had  been  made  at  the  trial,  the  evidence  could 
have  been  Introduced. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |g  1290- 
1298,  1800,  1303;   Dea  Dig.  <fe=»209.] 

Scott,  J.,  dissendng. 

Action  by  Isaac  Levison  and  another  against  the  Illinois  Surety  Com- 
pany and  another.  Verdict  directed  for  the  plaintiffs,  on  motion  made 
by  both  parties,  and  exceptions  by  defendant  Surety  Company,  heard 
at  the  Appellate  Division  in  the  first  instance.  Exceptions  overruled, 
and  judgment  ordered  in  favor  of  the  plaintiff. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN.  CLARKE,  and  SCOTT,  JJ. 

I.  Gainsburg,  of  New  York  City  (Joseph  P.  Segal,  of -New  York 
City,  on  the  brief),  for  plaintiffs. 

L.  Laflin  Kellogg,  of  New  York  City  (Alfred  C.  Pette,  of  New  York 
City,  on  the  brief),  for  defendant  Illinois  Surety  Co. 

LAUGHLIN,  J.  The  plaintiffs  were  copartners  engaged,  under  the 
name  of  Commercial  Trades  Company,  in  the  business  of  advancing 
money  to  contractors  on  the  security  of  assigned  claims  for  moneys 
to  grow  due  under  their  contracts.  Vermilye  &  Power,  Incorporated, 
was  a  domestic  corporation  engaged  in  the  business  of  furnishing  ma- 
chinery and  supplies  to  contractors  and  others,  and  had  various  con- 
tracts to  furnish  machinery  and  supplies  to  the  United  States  govern- 
ment. Business  relations  between  Vermilye  &  Power,  Incorporated, 
and  the  plaintiffs,  were  negotiated  and  established  in  behalf  of  that 
company  by  the  defendant  Frank  Paul,  who  was  its  secretary  and 
treasurer.  Section  3477  of  the  United  States  Revised  Statutes  (U.  S. 
Comp.  St.  1913,  §  6363)  declares  that  all  assignments  of  claims  against 
the  United  States  shall  be  null  and  void  "unless  they  are  freely  made 
and  executed  *  *  *  after  the  allowance  of  such  a  claim,  the  as- 
certainment of  the  amount  due,  and  the  issuance  of  a  warrant  for  the 
payment  thereof."  Owing  to  these  statutory  provisions,  it  was  recog- 
nized that  the  plaintiffs  could  not  collect  from  the  United  States  gov- 
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ernment  under  assignments  of  claims  to  grow  due  from  it  to  Vermilye 
&  Power,  Incorporated,  and  for  that  reason  at  the  outset  the  execution 
of  a  bond  on  which  this  action  is  based  was  negotiated.  Payments  on 
account  of  government  contracts  were  made  by  United  States  treasury 
warrants. 

On  the  30th  day  of  August,  1909,  the  board  of  directors  of  Vermilye 
&  Power,  Incorporated,  duly  adopted  a  resolution  authorizing  the 
treasurer  to  open  an  account  for  the  company  with  any  solvent  bank 
or  trust  company  in  the  borough  of  Manhattan  and  to  deposit  therein 
any  funds  coming  into  his  custody,  and  it  was  amended  on  January 
25,  1910,  by  providing  that  he  should  be  the  only  person  authorized 
to  indorse  the  name  of  the  company  to  any  check,  bill,  note,  or  draft 
payable  to  the  company  on  accounts  due  and  owing  to  the  company, 
or  to  any  checks,  notes,  drafts,  or  other  negotiable  instruments  made 
by  it.  On  the  1st  day  of  November,  1910,  Paul,  as  principal,  and  the 
defendant  company,  as  surety,  executed  a  bond  which  recites  that  the 
plaintiffs  were  about  to  enter  into  a  contract  with  Vermilye  &  Power, 
Incorporated,  "for  the  purpose  of  discounting  certain  payments  due  the 
said  Vermilye  &  Power,  Incorporated,  from  the  United  States  gov- 
ernment," and  that  said  company  had  authorized  Paul  "to  receive  funds 
from  the  United  States  government  in  settlement  of"  payments  due  to 
it  from  the  government,  "and  to  pay  the  same"  to  the  plaintiffs  "as 
they  are  received."  The  bond  was  in  the  penal  sum  of  $5,000,  and  it 
was  expressly  conditioned  for  the  payment  over  to  the  plaintiffs  by 
Paul  of  "all  moneys  received  by  him  from  the  United  States  govern- 
ment on  account  of  bills  discounted  by"  the  plaintiffs  "for  the  said 
Vermilye  &  Power,  Incorporated."  The  bond  contained  a  proviso  to 
the  effect  that  the  surety  should  not  be  liable  for  any  funds  not  col- 
lected from  the  United  States  government  on  account  of  bills  so  dis- 
counted, and  this  is  followed  by  a  sentence  as  follows : 

"Said  surety  shall  be  liable  only  lit  tbe  event  that  the  said  EYank  Paul 
shall  commit  an  act  of  larceny  or  embezzlement  of  any  of  the  said  fun^  en- 
trusted to  his  care." 

After  the  execution  of  the  bond  Vermilye  &  Power,  Incorporated, 
executed  various  assignments  to  the  plaintiffs  of  moneys  due  and  to 
grow  due  to  it  under  contracts  with  the  United  States  government,  pro- 
viding that  all  remittances  received  by  it  on  account  of  the  contracts 
should  be  received  in  trust  for  the  plaintiffs,  and  that  "the  identical 
checks  or  moneys  constituting  such  remittances  shall  be  immediately 
turned  over"  to  the  plaintiffs.  The  plaintiffs  advanced  75  per  cent,  of 
the  face  of  the  claims  thus  assigned,  and  it  was  provided  that  it  should 
receive  4  per  cent,  for  its  services  and  charge  interest  at  the  rate  of 
6  per  cent,  on  advances,  and  account  to  the  assignor  for  any  surplus. 
It  was  further  provided  in  the  assignments  that  any  deficiency  in  the 
collection  of  any  moneys  due  under  an  assignment  might  be  collected 
by  the  plaintiffs  at  their  option  out  of  moneys  that  might  become  due 
to  the  assignor  out  of  any  previous  or  subsequent  assignment.  The 
course  of  business  outlined  by  the  bond  and  assignments  was  followed 
until  the  matters  arose  out  of  which  this  action  grew. 

Paul  received  remittances  from  the  United  States  government  on 
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account  of  claims  covered  by  five  difiFerent  assignments  to  the  plain- 
tiffs, which  he  evidently  indorsed  and  deposited  to  the  credit  of  the 
assignor,  instead  of  following  the  course  of  business  agreed  upon, 
namely,  of  indorsing  and  transferring  the  treasury  warrants  to  the 
plaintiffs.  This  action  is  brought  to  recover  on  account  of  the  failure 
of  the  defendant  Paul  to  turn  over  these  treasury  warrants,  or  the 
proceeds  thereof,  to  the  plaintiffs ;  but  the  plaintiffs  only  demand  the 
balance  owing  to  them  for  moneys  advanced  on  account  of  various  as-  . 
signments.  The  court  directed  a  verdict  in  favor  of-  the  plaintiffs,  on 
a  motion  made  by  both  parties  for  a  direction  of  a  verdict,  by  which 
the  facts  were  submitted  to  the  court,  and  thereupon  ordered  the  ex- 
ceptions taken  by  the  Surety  Company  to  be  heard. in  the  first  instance 
at  the  Appellate  Division. 

[1]  The  learned  counsel  for  the  Surety  Company  contends  at  the 
outset  that  the  bond  is  void,  as  being  in  violation  of  the  provisiwis  of 
the  federal  statute  quoted.  I  am  of  opinion  that  the  contention  is  with- 
out merit.  In  York  v.  Conde,  147  N.  Y.  486,  42  N.  E.  193,  our  Court 
of  Appeals  construed  these  provisions  of  the  federal  statute  as  invali- 
dating sudi  assignments  .only  as  against  the  government,  but  as  not 
prohibiting  the  enforcement  thereof  against  the  fund  in  the  hands 
of  the  assignor  after  collection.  It  is  contended  by  counsel  for  the 
Surety  Company  that  York  v.  Conde  has,  in  effect,  been  overruled 
by  the  subsequent  decision  of  the  United  States  Supreme  Court  in 
National  Bank  of  Commerce  v.  Downie,  218  U.  S.  345,  31  Sup.  Ct.  89, 
54  L.  Ed.  1065,  20  Ann.  Cas.  1116;  but  we  think  not,  for  there  the  as- 
signor never  became  entitled  to  receive  the  moneys  from  the  United 
States,  owing  to  the  fact  that  he  became  a  bankrupt  before  they  became 
payable,  and  the  court  held  that  his  trustee  in  bankruptcy  took  the  same 
unaffected  by  the  prior  assignment.  The  Supreme  Court  granted  a 
writ  of  error  to  review  York  v.  Conde  (see  168  U.  S.  642,  18  Sup.  Ct. 
234,  42  L.  Ed.  611),  and  dismissed  it  after  argument,  on  the  ground 
that  it  involved  no  right  based  on  the  federal  statute,  but  evidently 
approved  the  decision  of  our  Court  of  Appeals,  which  was  again 
brought  to  the  attention  of  that  tribunal  on  the  argument  of  National 
Bank  of  Commerce  v.  Downie,  supra,  but  no  reference  was  made  to 
it  in  the  opinion.  Moreover,  York  v.  Conde  has  been  followed  by  our 
Court  of  Appeals  in  Matter  of  Hone,  153  N.  Y.  522,  47  N.  E.  798,  and 
Central  Trust  Co.  v.  West  India  Improvement  Co.,  169  N.  Y.  314,  62 
N.  E.  387,  and  it  has  recently  been  followed  in  Manhattan  Commer- 
cial Co.  V.  Paul,  the  defendant  in  this  action  (159  App.  Div.  924,  144 
N.  Y.  Supp.  1128),  where  the  court  sustained  assignments  like  those 
to  which  reference  has  been  made.  We  are  of  opinion,  therefore,  that 
the  decision  in  York  v.  Conde  has  not  been  overruled  in  any  respect, 
and,  at  least,  not  to  such  extent  that  it  is  not  authority  to  support  this 
action,  which  is  based,  not  upon  the  assignments,  but  upon  the  bond  exe- 
cuted to  the  plaintiffs  by  Paul  and  the  Surety  Company,  conditioned 
for  the  payment  of  the  moneys  to  the  plaintiffs  by  Paul  when  received 
by  him,  which  in  no  view  can  be  said  to  be  prohibited  by  the  federal 
statute. 

[2]  Another  (question,  not  free  from  doubt,  arises,  and  that  is  as  to 
whether  it  was  mcumbent  upon  the  plaintiffs  to  show  actual  larceny 
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or  embezzlement;  but  I  am  of  opinion  that  the  bond  should  be  con- 
strued as  intended  as  security  for  the  payment  of  the  moneys  by  Paul 
to  the  plaintiffs.  He  had  been  authorized  by  his  company  to  pay  the 
moneys  to  the  plaintiffs,  and  his  company  caused  the  bond  to  be  given 
that  he  would  do  so.  The  bond  was  given  on  the  theory  that  the  mon- 
eys when  collected  belonged  to  the  plaintiffs  and  they  did.  An  ap- 
plication or  appropriation  of  the  funds  to  any  other  purpose  was  in- 
tended, I  think,  by  the  parties  to  constitute  the  larceny  or  embezzlement 
as  those  terms  are  used  in  this  bond.  I  am  of  opinion,  therefore,  that 
there  was  a  breach  of  the  Surety  Company's  undertaking  when  Paul 
indorsed  and  delivered  the  warrants  to  his  company  and  allowed  it  to 
receive  the  money,  instead  of  turning  them  or  the  proceeds  over  to 
plaintiffs. 

[3]  Counsel  for  the  Surety  Company  now  contends  that  the  plain- 
tiffs were  not  entitled  to  receive  and  retain  warrants,  or  the  proceeds 
thereof,  on  account  of  a  general  balance  owing  to  them  by  the  as- 
signor, for  all  of  which  assignments  were  not  proved;  and  on  that 
theory  he  contends  that  the  verdict  is  excessive  in  any  event.  This  con- 
tention is  equally  without  merit,  for,  as  has  been  seen,  by  the  express 
provisions  of  the  assignments  the  plaintiffs  were  entitled  to  receive  the 
moneys  on  account  of  any  balance  owing  under  any  other  assignment, 
and  they  showed  the  general  balance  owing  without  any  question  hav- 
ing been  raised  on  the  trial  with  respect  to  their  having  like  assignments 
for  all  the  advances  made  by  them.  If  such  objection  had  been  taken, 
the  plaintiffs  might  have  met  it  by  proving  the  assignments.  It  appears 
to  have  been  assumed  without  objection  that  they  had  like  assignments 
.with  respect  to  the  entire  balance,  and  it  is  now  too  late  to  take  the 
objection,  which  might  have  been  met  by  competent  proof,  had  it  been 
taken  on  the  trial. 

These  are  the  only  points  which  merit  discussion  in  an  opinion. 

It  follows  that  the  exceptions  taken  by  the  Surety  Company  should 
be  overruled,  and  judgment  awarded  in  favor  of  the  plaintiffs  on  the 
verdict,  with  costs.    Settle  order  on  notice. 

INGRAHAM,  P.  J.,  and  McLAUGHUN  and  CLARKE,  JJ.,  con- 
cur. 

SCOTT,  J.  I  dissent,  on  the  ground  that  the  facts  do  not  show  any 
larceny  or  embezzlement  on  the  part  of  Paul. 


SYENITE  TRAP  ROCK  CO.  v.  WIIXIAMS.    (No.  7178.) 

(Supreme  Court,  Appellate  Division,  First  Department    May  7,  1915.) 

1.  CoNTBACTs  €=>172 — Option  CoNTBACTs — Conbteuction. 

A  contract  giving  defendant  an  option  to  buy  property  after  explicit 
provisions  as  to  payment,  which  required  the  purchaser  to  make  a  small 
down  payment  and  then  to  pay  $10,000,  provided  that,  if  the  purchaser 
should  exercise  the  option  and  make  the  first  large  payment,  the  vendor 
would  convey  the  property  free  from  liens,  hut  that  If  the  purchaser 
failed  he  should  pay  $5,000.    There  were  other  provisions  for  relmburs- 
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lug  the  vendor  for  expenses  in  the  operation  and  maintenance  of  t3ie  pUint 
up  to  the  time  the  option  should  be  exercised.  Seld,  that  the  option  con- 
tract required  the  purchaser  to  pay  the  $5,000  as  a  forfeit,  regardless  of 
whether  he  made  the  first  large  payment 
[Ed.  Note.— For  other  cases,  see  £k>ntract8.  Cent  Dig.  |8  768-761 ;  Dec. 
,   Dig.  <8=»X72.] 

2.  VBIfDOB   AND  PUBCHASEB  €=3324 — CONTBAOTS — CONBTBTJCTION. 

Where  a  vendor  could  and  would  have  procured  title,  so  that  he  could 
have  conveyed  the  property  free  from  incumbrances,  the  purchaser,  who 
refused  to  perform  on  the  ground  of  excessiveness  of  price,  cannot  defeat 
an  action  for  the  sum  he  agreed  to  forfeit  in  case  of  failure,  on  the 
ground  that  the  vendor  did  not  have  title  to  all  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  {} 
944-947;    Dec.  Dig.  «=9324.] 
S.  Vendor  and  Pubchabeb  «s>S24 — Contbacts — Conbtbuctiow. 

Where  a  prospective  purchaser  of  a  quarry  admitted  that  by  his  fail- 
ure to  consummate  the  transaction  he  was  liable  for  a  forfeit,  the  vendor's 
subsequent  removal  of  some  of  the  machinery  is  no  defense. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  §$ 
944-947;   Dea  Dig.  «=»324.] 

4.  Befobmation  of  Instbttments  ®=>19— Bight  to  Betobmation. 

A  contract  will  not  be  reformed  on  account  of  a  mistake  of  one  of  the 
parties. 

[Ed.  Note. — For  other  cases,  see  Beformatlon  of  Instruments,  Cent 
Dig,  if  74-78;   Dea  Dig.  <S=>19.1 

5.  TSIAL  $s»5 — CaUSBS  fob  SFKCIAL  DOOKRTS — ^E^QUXTABLB  DEMANDS. 

Where  defendant  sued  for  breach  of  contract,  asserted  an  equitable 
counterclaim  for  its  reformation,  he  is  bound  to  move  for  its  trial  at 
Special  Term,  and  cannot  demand  the  submission  of  the  Issues  thereon 
to  the  Jury  at  Trial  Term. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  11,  12;  Dec.  Dig. 

6.  CoNTBAOTS  «s>S28 — Defense — NECESsrrT  or  Befobmation. 

Where  defendant  did  not  seek  reformation,  he  cannot  defeat  recovery 
on  a  contract  on  account  of  mutual  mistake  la  some  of  its  provisions.    . 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §§  1571-1584; 
Dec.  Dig.  <S=>328.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Syenite  Trap  Rock  Company  against  John  J.  Williams. 
From  a  judgment  on  directed  verdict,  and  order  denying  new  trial, 
defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

William  P.  Maloney,  of  New  York  City,  for  appellant. 
Harmon  S.  Graves,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  The  action  is  based  on  a  contract  in  writing  made 
between  the  parties  on  the  5th  day  of  June,  1912,  to  recover  the  sum 
of  $5,000,  specified  therein  as  "liquidated  and  agreed  damages,"  to  be 
paid  to  the  plaintiff  by  the  defendant  in  the  event  that  he  should  fail 
to  make  the  payments  therein  specified  and  enter  into  a  contract  for 
the  purchase  of  the  property  therein  described  on  or  before  the  1st 
day  of  August,  1912. 
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[1]  The  contract  recites  that  the  plaintiff  was  operating  and  main- 
taining a  stone-crushing  plant,  including  buildings  and  other  improve- 
ments and  machinery  and  apparatus,  on  a  tract  of  land  consisting  of 
about  250  acres  at  Little  Falls,  N.  Y.,  and  it  gave  the  defendant  an 
option  to  purchase  the  property,  including  the  good  will  of  its  business 
and  its  contracts  for  the  sale  of  crushed  stone,  until  and  including  the 
1st  day  of  August,  1912,  for  the  sum  of  $250,000,  and  in  addition  there- 
to the  sum  of  $2,000,  which  it  is  recited  was  "to  cover  all  expenses  for 
operation  and  maintenance  of  said  plant  up  to  April  26,  1912,"  and 
an  additional  sum  equal  to  the  amount  expended  by  the  plaintiff  in 
operating  and  maintaining  its  quarry  and  conducting  its  business  from 
the  last-mentioned  date  to  the  time  the  option  should  be  exercised  and 
the  purchase  completed,  less  "all  benefits  received"  by  the  plaintiff  "in 
cash  or  otherwise,  by  reason  of  such  expenditures";  the  amount  of 
which,  in  tli^  event  tliat  the  purchase  was  consummated,  was  to  be  de- 
termined by  an  accounting. 

The  agreement  recites  that  on  the  26th  day  of  April,  1912,  the  plain- 
tiff had  given  the  defendant  an  option  to  purchase  the  same  property, 
which  had  expired  without  having  been  exercised,  and  that  the  de- 
fendant had  thereby  forfeited  a  payment  of  $500.  The  consideration 
recited  in  the  agreement  in  question  was  $500,  which  was  paid  when 
it  was  signed,  and  the  defendant  agreed  to  pay  $500  on  the  1st  day  of 
July,  1912,  and  $10,000  on  the  1st  day  of  August,  the  date  when  the  op- 
tion expired ;  and  it  was  mutually  agreed  that  the  down  payment  of 
$500  and  the  $10,000  to  be  paid  on  August  1st  should  be  credited  on 
the  purchase  price  of  the  property,  but  that  the  $500  to  be  paid  on 
July  1st  should  not  be  so  credited,  but  should  be  deemed  a  separate  and 
independent  consideration  for  the  execution  of  the  agreement.  The 
remaining  payments  were  required  to  be  made  on  or  before  the  5th 
day  of  September,  1912,  after  the  rendition  to  the  defendant  of  ac- 
counts of  said  expenditures  on  the  1st  day  of  July,  August,  and  Sep- 
tember, respectively;  but  it  was  provided  that,  if  said  expenditures 
for  the  period  from  September  1st  to  September  5th  should  not  be 
determined  on  September  5th,  then  those  expenditures  should  be  paid 
when  an  account  thereof  should  be  rendered  to  the  defendant.  The 
agreement  then  provides  that  if  the  defendant  or  his  assigns  should  ex- 
ercise the  option  by  paying  or  causing  to  be  paid  to  the  plaintiff,  on  or 
before  August  1,  1912,  the  said  sum  of  $10,000  on  account  of  the 
purchase  price,  the  plaintiff  would  enter  into  a  contract  of  sale  with 
the  defendant  or  his  assigns,  wherein  and  whereby  it  would  agree,  in 
consideration  of  the  payment  of  the  balance  of  the  purchase  price  on 
or  before  September  5,  1912,  to  convey  or  cause  to  be  conveyed,  trans- 
ferred, and  assigned  to  him  or  to  his  assigns,  or  to  such  corporation 
as  he  may  nominate,  the  said  property  free  and  clear  of  any  incum- 
brance. Then,  follows  a  paragraph  in  and  by  which  the  defendant 
agreed  to  use  his  best  efforts  to  complete  the  purchase  as  soon  as  pos- 
sible after  the  execution  of  the  agreement,  and  providing  that  in  case 
he  should  fail  to  make  all  the  payments,  and  to  enter  into  a  contract 
for  the  purchase  of  the  property,  it  was  mutually  agreed  that  he  should 
pay  the  $5,000.  It  was  further  mutually  agreed  that  the  plaintiff 
should  maintain,  operate,  and  conduct  its  business  during  the  period 
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covered  by  the  agreement,  as  if  a  sale  of  the  property  was  not  contem- 
plated, "and  do  so  in  every  reasonable  way  to  the  full  extent  of  its 
ability  and  means." 

The  appellant's  theory  of  the  construction  of  the  contract  is  that 
he  was  only  to  pay  the  $5,000  as  liquidated  damages  for  his  failure  to 
perform  the  contract  of  purchase,  which  was  to  be  made  after  he  paid 
the  $10,000.  The  contract  to  purchase  was  not  made,  for  the  reason 
that  defendant  failed  to  pay  the  $10,000,  and  refused  to  pay  it.  and  to 
enter  into 'the  contract  of  purchase.  The  theory  of  the  plaintiff  is 
that  the  defendant  was  to  have  the  option  to  make  the  payment  of  the 
$10,000  and  to  enter  into  the  contract,  or  to  pay  the  $5,000  as  liq- 
uidated damages  to  the  plaintiff  for  maintaining  its  plant  in  accord- 
ance with  the  agreement  and  affording  the  defendant  the  privilege  of 
exercising  the  option  during  the  period  covered  by  it.  That  is  the 
theory  upon  which  the  verdict  was  directed;  and  we  are  of  opinion 
that  it  is  the  true  construction  of  the  contract.  That  the  construction 
contended  for  by  the  appellant  was  not  the  intention  of  the  parties  is 
further  evidenced  by  two  written  extensions  of  the  option,  each  of 
which  recites  that  it  was  understood  and  agreed  that  the  extension 
should  not  release  the  defendant  from  his  liability  under  the  contract 
to  pay  the  sum  of  $5,000  as  liquidated  damages  for  a  breach  of  the 
contract.  The  contract  is  inartificially  drawn,  but  it  is  perfectly 
plain  that  what  the  parties  intended  as  the  breach  of  the  contract  was 
the  election  of  the  defendant  not  to  consummate  it  by  making  the  pay- 
ment of  the  $10,000  at  the  expiration  of  the  option  and  enter  into  a 
contract  for  the  purchase  of  the  property.  The  circumstances  dis- 
closed afforded  a  sufficient  basis  for  the  agreement  liquidating  the 
damages  that  would  be  sustained  by  the  plaintiff  by  holding  the  prop- 
erty and  operating  the  plant  pending  determination  by  defendant  with 
respect  to  exercising  the  option. 

[2]  It  is  further  contended  in  behalf  of  the  appellant  that  the  plain- 
tiff did  not  have  title  to  all  of  the  property  and  was  unable  to  perform 
for  that  reason,  and  for  the  further  reason  that  it  had  permitted  some 
of  the  machinery  to  be  removed.  It  appears  that  it  was  understood 
at  the  time  the  option  was  given  that  the  plaintiff  did  not  have  the  rec- 
ord title  to  part  of  the  premises,  but  that  it  was  in  a  position  to  ob- 
tain it  without  delay.  The  evidence  also  tends  to  show  that  it  did 
have  title  at  the  time  of  the  expiration  of  the  option ;  but  whether  it 
did  or  did  not,  the  defendant  did  not  refuse  to  complete,  the  purchase 
on  that  ground,  but  on  the  ground  that  the  purchase  price  was  exces- 
sive, and,  if  he  had  been  willing  to  purchase,  it  is  manifest  that  the 
plaintiff  could  have  given  title  in  accordance  with  the  contract. 

[3]  The  defendant  testified  that  he  complained  that  some  of  the  ma- 
chinery had  been  removed;  but  it  was  not  shown  that  that  was  so, 
and  it  appears  that  after  the  expiration  of  the  option  he  admitted  lia- 
bility and  promised  to  pay  the  $5,000.  In  a  letter  written  on  Octo- 
ber 7,  1912,  when  he  was  negotiating  for  a  further  extension  or  new 
agreement  with  the  plaintiff,  he  stated  that,  in  the  event  that  he  should 
be  unable  to  make  a  satisfactory  new  agreement  for  the  purchase  of 
the  property  cm  or  before  the  21st  of  that  month,  "I  shall  then  expect 
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to  be  held  liable  for  the  forfeiture  provided  for  in  my  original  contract 
with  tlie  Syenite  Trap  Rock  Company ;"  and  in  one  written  Decem- 
ber 6,  1912,  he  referred  to  the  $5,000  as  a  forfeiture  then  due  from 
him  to  plaintiff. 

[4]  The  defendant  undertook  to  plead  a  counterclaim  for  the  refor- 
mation of  the  contract ;  but  the  facts  pleaded  wefe  insufficient  to  war- 
rant its  reformation,  for  neither  fraud  nor  mutual  mistake  is  sufficient- 
ly alleged.  The  defendant  merely  alleges  that  his  understanding  was 
that  the  liquidated  damages  clause  was  only  to  be  effectual  in  case  he 
exercised  the  option,  and  that,  if  it  is  capable  of  the  interpretation 
claimed  by  the  plaintiff,  "the  same  was  inserted  by  mistake  of  the 
parties,  and  at  least  a  mistake  on  the  part  of  this  defendant." 

[6]  Moreover,  the  court  at  Trial  Term  was  not  obliged  to  try  an 
equitable  counterclaim  for  the  reformation  of  the  contract,  or  to  sub- 
mit any  question  of  fact  with  respect  thereto  to  a  jury  and  then  to  re- 
form the  contract.  The  defendant's  remedy  under  an  equitable  coun- 
terclaim was  to  move  the  trial  thereof  at  Special  Term  before  the  trial 
of  the  issues  arising  on  the  complaint.  Ward  v.  Union  Trust  Co. 
(App.  Div.,  1st  Dept.,  March  12,  1915)  152  N.  Y.  Supp.  237. 

[6]  There  is  no  force  in  the  contention  that  the  defendant  could 
defend  against  the  contract  which  it  is  conceded  was  made,  on  the 
theory  of  mutual  mistake  with  respect  to  some  of  its  provisions,  with- 
out having  it  reformed.    Ward  v.  Union  Trust  Co.,  supra. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs.    AH  concur. 


SALTZSIBDBR  v.  SALTZSIEDER  et  al.    (No.  7233.) 
(Supreme  Court,  Appellate  Division,  First  Department    May  7,  1915.) 

1.  Deeds  €=108 — Delivebt  after  Dk&th  op  Grantor— Sufficienct. 

Where  decedent  executed  a  deed  of  land  to  his  sons  and  delivered  It  to 
his  attorney,  with  directions  that  it  be  delivered  to  the  sons  upon  his 
death,  nbt  intending  that  his  control  over  the  property  should  cease  until 
then,  title  passed  when  the  deed  was  delivered  in  accordance  with  the  di- 
rection. 

[Ed.  Note. — For  other  cases,  see  Deeds,  C!ent.  Dig.  {$  291-308;  Dec. 
Dig.  <8=5lOS.] 

2.  Deeds  <g=>208— Delivebt— Aqenct  or  Recipient  fob  Gbantees — Suffi- 

ciency OF  Evidence. 

In  an  action  to  declare  void  a  deed,  evidence  heM  Insufficient  to  Justify 
finding  that  there  had  been  no  delivery  by  the  grantor  to  bis  attorney  as 
agent  for  his  sons,  the  grantees. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent.  Dig.  §|  625-632 ; .  Dec. 
Dig.  <g=s»208.] 

3.  Deeds  «=5208— Delivery — Retention  of  Control  by  Grantor— Suffi- 

ciency OF  Evidence. 

In  an  action  to  declare  void  a  deed,  evidence  held  insufficient  to  sup- 
port finding  that  the  grantor  delivered  it  to  Us  attorney  to  be  held 
subject  to  the  grantor's  control. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent.  Dig.  {{  625-632 ;  Dec  Dig. 

<S=208.]       
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4.  Wills  4f=>88 — Deed  ob  Testajiemabt  Disposition — SnniiTANEovB  Exs- 
cxjTiOK  OF  Will — Effect. 

Previous  to  his  remarriage,  decedent  executed  a  deed  to  his  sons  and 
delivered  it  to  bis  attorney,  -svlth  directions  that  It  be  given  to  such  sons 
on  bis  death.  He  also,  by  will  executed  at  the  same  time,  left  to  bis  sons 
the  remainder  of  bis  property,  except  that  be  bequeathed  ^$25,000  to  bis 
prospective  wife.  In  lieu  of  her  dower  interest,  and  also  made  provision 
for  any  issue  of  the  marriage.  Held,  that  the  execution  of  the  will  simul- 
taneously with  the  deed  did  not  render  such  deed  a  part  of  the  testa- 
mentary disposition,  and  did  not  tend  to  show  that  grantor  reserved 
power  of  control  oyer  the  deed,  since  it  accomplished  a  result  Independ- 
ent of  that  worked  by  the  will,  and  operated  upon  different  portions  of 
testator's  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  J!  208-217;  Dec. 
Dig.  <8=>88.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Irma  Saltzsieder  against  Marie  Saltzsieder  and  others, 
who  impleaded  Frederick  W.  Saltzsieder  and  others.  Judgment  for 
plaintiff,  and  the  impleaded  defendants  appeal.  Reversed,  and  judg- 
ment directed  in  favor  of  appellants. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  BOW- 
LING, and  HOTCHKISS,  JJ. 

Leo  C.  Weiler,  of  New  York  City,  for  appellants. 

Robert  E.  Deyo,  of  New  York  City,  for  plaintiff  respondent  Irma 
Saltzsieder. 

Henry  L.  Scheuerman,  of  New  York  City,  for  respondent  Marie 
Saltzsieder. 

DOWLING,  J.  Appeal  from  a  judgment  declaring  void,  and'direct- 
ing  the  cancellation  of  record  of,  a  certain  deed  made  by  Frederick  W. 
Saltzsieder  to  Frederick  W.  Saltzsieder,  Jr.,  Walter  H.  Saltzsieder, 
and  Herbert  G.  Saltzsieder,  dated  May  21,  1898,  and  conveying  prem- 
ises at  the  northeasterly  corner  of  Twenty-Fourth  street  and  Fourth 
avenue  in  the  city  of  New  York,  in  consideration  of  "love  and  affec- 
tion and  the  sum  of  one  dollar,  lawful  money  of  the  United  States." 
The  grantees  in  this  instrument  were  the  grantor's  sons,  then  all  mi- 
nors. Frederick  W.  Saltzsieder,  on  May  21,  1898,  was  engaged  in 
the  grocery  business  in  this  city.  He  was  a  widower,  with  the  three 
sons  enumerated,  and  was  about  to  marry  Marie  Schneider,  whom  he 
actually  married  on  the  26th  of  the  same  month.  On  the  first-named 
date  he  executed  the  deed  in  question  in  the  presence  of  his  attorney, 
William  C.  Timm,  who  had  drawn  it  for  him,  and  who  took  his  ac- 
knowledgment thereto.  At  the  same  time  he  executed  his  last  will  and 
testament,  drawn  by  the  same  attorney,  whereby  he  bequeathed  to  his 
prospective  wife,  Marie  Schneider,  in  case  she  should  become  his  wife, 
the  sum  of  $25,(XX),  to  be  received  and  accepted  by  her  in  lieu  of  dower, 
and  all  the  rest  of  his  property  was  left  to  his  three  sons  equally,  with 
a  proviso  that,  if  any  child  or  children  should  thereafter  be  born  to 
him,  said  child  or  children  should  receive  a  share  equal  to  one-half  of 
what  each  of  his  sons  should  receive.  After  execution,  Saltzsieder 
delivered  the  deed  and  will  to  his  attorney,  Timm.    The  latter's  tes- 
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timony  as  to  what  then  transpired,  so  far  as  he  was  allowed  to  give  it, 
is  as  follows : 

"After  be  [Saltzsleder]  bad  signed  tbe  paper  [tbe  deed],  he  banded  it  to  me, 
and  told  me  tbat  I  sbould  bold  It  until  bis  deatb.  *  *  *  He  said  to  bold 
it  until  bis  deatb  and  band  It  over  to  bis  sons,  the  three  boys.  *  *  *  Q. 
Did  Mr.  Saltzsleder  say  anything  to  you  with  respect  to  the  deed — that  be 
sbould  get  it  back  again;  tbat  be  might  recall  it  from  you?  A.  He  didn't 
say  anything." 

Timm  then  went  with  Saltzsleder  to  a  directors'  meeting,  the  former 
having  possession  of  the  papers,  which  he  took  with  him  tp  his  home 
that  night,  and  next  morning  brought  them  down  to  his  own  office,  put 
them  in  one  envelope,  and  kept  them  there  until  he  read  of  Saltzsieder's 
death,  when  he  called  up  the  eldest  son  on  the  telephone  and  finally  de- 
livered the  deed  and  will  to  him.  Saltzsleder  died  March  13,  1913. 
Meantime,  after  the  delivery  of  the  papers  to  Timm,  the  second  inar- 
riage  of  Saltzsleder,  and  the  birth  of  a  child  on  May  10,  1899,  Saltz- 
sleder continued  in  possession  of  the  premises  conveyed  by  the  deed 
and  dealt  with  them  as  his  own. .  In  April,  1902,  he  executed  a  new 
will,  the  contents  of  which  are  unknown,  and  which  was  revoked  by 
a  still  later  will.  On  December  29,  1903,  he  executed  a  mortgage  on 
the  premises  for  $25,000,  and  from  the  proceeds  of  that  loan  the  ex- 
isting mortgage  of  $15,000  appears  to  have  been  paid  off.  On  May  3, 
1911,  he  executed  an  additional  mortgage  for  $15,000.  In  both  of  these 
his  wife  joined,  and  on  closing  both  of  these  loans  he  made  the  custo- 
mary affidavits  of  title.  On  October  18,  1911,  he  made  a  new  will, 
whereby  one-third  of  the  net  income  from  his  estate  was  left  to  his 
wife,  one-tenth  to  his  oldest  son,  and  the  balance  was  divided  equally 
between  his  two  other  sons  and  his  daughter.  During  his  lifetime 
Saltzsieder  had  made  some  six  leases  of  the  property  in  question,  cov- 
ering the  period  from  1898  to  1917,  and  also  paid  the  taxes,  interest, 
and  repairs,  and  collected  and  appropriated  the  rents.  When  he  died 
he  left  him  surviving  his  widow,  three  sons  by  his  first  marriage,  and  a 
daughter  by  his  second  marriage. 

[T-3]  The  respondents  contend  that  the  will  and  deed  executed  on 
May  21,  1898,  must  be  considered  as  one  instrument,  revoked  by  the 
birth  of  the  plaintiff  and  by  the  making  of  the  subsequent  wills,  that 
there  was  never  any  valid  delivery  of  the  deed,  putting  it  beyond  the 
grantor's  power  to  revoke  or  reclaim  it;  and  that  decedent  retained 
control  of  the  deed  through  the  simultaneous  execution  of  the  will.  We 
do  not  find  any  force  in  these  contentions.  The  deed  in  question  was 
delivered  to  Timm  by  Saltzsieder,  to  be  delivered  to  the  grantees  after 
the  grantor's  death,  without  any  reservation  whatsoever  of  control  over 
the  deed,  and  this  was  sufficient  to  pass  title  to  the  grantees  when  so 
delivered  to  them  by  Timm.  The  fact  that  Saltzsieder  retained  control 
over  the  property  during  his  lifetime  does  not  impair  the  effect  of  the 
deed,  for  he  never  intended  his  control  to  cease  until  his  death,  when 
title  was  to  vest  in  his  sons.  In  Stonehill  v.  Hastings,  202  N.  Y.  115, 
94  N.  E.  1068,  Margaretta  Todd,  the  owner  of  the  premises  there  in 
question,  executed  a  deed  of  the  same  to  her  daughter,  Rosalie,  in  con- 
sideration of  natural  love  and  affection,  and  delivered  the  same  to  one 
Lockwood,  "with  instructions  to  hold  the  same  during  the  lifetime  of 
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the  grantor,  and  upon  or  after  the  death  of  the  said  Margaretta  Todd 
to  deliver  the  said  deed  of  the  said  premises  to  her  daughter."  Lock- 
wood  did  hold  the  deed  during  the  grantor's  lifetime,  and  delivered  it 
after  her  death  to  her  daughter.  In  that  case  the  owner  had  likewise 
"retained  the  active  and  undisputed  control,  possession,  management, 
and  ownership  of  the  said  premises  down  to  the  date  of  her  death." 
The  only  differentiation  between  the  cases  seems  to  be  that  there  was 
no  proof  of  any  mortgaging  of  the  premises  by  the  owner,  which  has 
no  bearing  on  the  question  of  the  validity  of  the  deed,  which  was  noi 
to  take  effect  until  the  owner's  death;  the  execution  of  a  will  at  the 
same  time  as  the  deed,  neither  instrument  however  containing  any  ref- 
erence to  the  other;  and  that  in  the  Stonehill  Case  the  court  refused 
to  find  that  the  deed  was  deposited  with  Lockwood  by  the  grantor  as 
her  agent,  or  that  she  at  all  times  retained  control  of  the  aforesaid  deed 
and  exercised  over  it  the  power  to  recall  it.  The  court  in  the  case  at 
bar  made  findings  that  "there  was  no  delivery  of  the  said  deed  by  the 
decedent  to  Mr.  Timm  as  agent  of  the  grantee,"  and  that  "decedent 
at  all  times  retained  control  of  said  alleged  deed- deposited  as  aforesaid 
with  Mr.  Timm" ;  but  these  findings  are  not  only  without  evidence  of 
any  kind  to  support  them,  but  are  absolutely  opposed  to  the  evidence. 
There  is  therefore  no  material  difference  between  the  Stonehill  Case 
and  the  case  at  bar.  In  the  former  Judge  Hiscock  said  (202  N.  Y.  120, 
94  N.  E.  1069) ! 

"The  conclusion  that  the  title  vested  In  the  grantee  from  the  time  of  the 
death  of  her  grantor  was  part  of  the  conclualon  of  law  made  tor  the  purpose 
of  fl.xlng  the  time  from  which  the  grantee  should  receive  the  rents  and  profits, 
and  I  do  not  understand  that  there  is  any  dispute  that  she  was  properly  lim- 
ited in  her  right  to  these  to  the  period  after  her  grantor's  death.  The  other 
conclusions,  that  the  deed  was  to  take  effect  upon  the  death  of  the  grantor, 
and  that  the  latter  died  seised  of  the  premises,  are  In  accordance  with  the 
fact  of  the  final  delivery  of  the  deed  and  the  law  as  established  by  well-con- 
sidered cases.  Hathaway  v.  Payne,  34  N.  X.  92,  considered  a  deed  like  the  pres- 
ent one,  which  was  delivered  by  the  grantor  to  a  third  party,  to  be  delivered 
to  the  grantee  after  tie  former's  death.  Chief  Judge  Denlo  wrote  for  a  ma- 
jority of  the  court  as  follows:  'They  [the  authorities]  do  ♦  ♦  •  prove 
that  a  deed  may  be  delivered  to  a  third  person,  as  this  was,  with  instruc- 
tions to  be  finally  delivered  to  the  grantee  after  the  death  of  the  grantor.  In 
such  a  case,  the  weight  of  authority  is  that  no  title  passes  until  the  final  de- 
livery, and  that  then  and  thereafter  the  title  is,  by  relation,  deepied  to  have 
vested  as  of  the  time  of  the  first  delivery  to  the  third  person.  If  it  were  an 
original  question,  I  should  suppose  that  such  a  transaction  was  of  a  testa- 
mentary character.  *  *  •  But  the  cases  establish  the  rule  as  I  have 
stated,  and  they  should  not  now  be  disturbed.'  The  same  doctrine  was  laid 
dawn  in  Rosseau  v.  Bleau,  131  N.  T.  177  [30  N.  E.  52,  27  Am.  St.  Rep.  578]. 
It  was  there  held  that  an  action  might  not  be  maintained  by  the  representa- 
tive of  a  deceased  person  to  set  aside  as  fraudulent  as  against  creditors  a 
deed  not  delivered  until  after  the  latter's  death,  for  the  reason  that  such  a 
deed  did  not  become  operative  during  life,  and  that  therefore  the  grantor  died 
so  seised  that  the  liens  of  creditors  attached  under  the  statutes  relating  to  the 
real  estate  of  a  deceased  person." 

[4]  In  the  case  at  bar  there  is  no  reason  to  hold  that  the  execution 
of  the  will,  simultaneously  with  the  deed,  constituted  a  part  of  the 
same  testamentary  disposition,  or  tended  to  prove  a  reserve  power  of 
control  over  the  deed,  nor  are  there  any  facts  proven  justifying  such 
a  presumption.  The  deed  accomplished  a  result  quite  independent  of 
163  N.T.S.— e 
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that  worked  by  the  will,  and  operated  upon  different  portions  of  testa- 
tor's property.  The  instructions  given  in  regard  to  the  delivery  of  the 
deed  made  that  transaction  complete  in  itself,  disconnected  from  any 
association  with  the  testamentary  disposition  of  Saltzsieder's  prop- 
erty, and  operated  at  once  to  create  a  title  in  the  sons  which  was  to 
become  effective  upon  his  death.  Neither  his  control  over  the  property 
itself,  during  his  lifetime,  nor  his  execution  of  subsequent  wills,  nor 
the  birth  of  a  child  thereafter,  could  defeat  the  title  thus  created. 

The  judgment  appealed  from  will  therefore  be  reversed,  with  costs, 
and  judgment  directed  in  favor  of  appellants.  The  following  findings 
of  fact  are  reversed:  Seventh,  ninth,  twentieth,  and  twenty-second; 
also  so  much  of  the  third  finding  as  finds  that  Frederick  W.  Saltz- 
sieder  executed  the  deed  in  question  in  anticipation  of  his  marriage 
with  Marie  Saltzsieder ;  also  so  much  of  the  fifth  finding  as  finds  that 
Frederick  W.  Saltzsieder  executed  the  deed  in  question  upon  the  ad- 
vice of  William  C.  Timm;  also  so  much  of  the  thirteenth  finding  as 
finds  that  Marie  Saltzsieder  joined  in  the  execution  of  the  mortgage 
referred  to,  to  release  her  inchoate  right  of  dower  in  the  said  lot  to,  the 
extent  of  said  mortgage;  also  so  much  of  the  fourteenth  finding  as 
finds  that  the  defendant  Marie  Saltzsieder  joined  in  the  execution  of 
the  mortgage  therein  referred  to,  to  release  her  inchoate  right  of  dower 
to  the  extent  of  the  said  mortgage ;  also  so  much  of  the  fifteenth  finding 
as  finds  that  Frederick  W.  Saltzsieder  made  the  affidavits  referred  to, 
in  connection  with  each  of  the  mortgages  set  forth  in  the  thirteenth 
and  fourteenth  findings  of  fact,  to  induce  the  mortgagee  to  advance 
the  money  secured  by  said  mortgages — said  findings  and  parts  of  find- 
ings being  reversed  as  without  any  evidence  to  support  them.  All  the 
conclusions  of  law  numbered  I  to  XVI,  inclusive,  are  reversed  as  un- 
warranted. The  twenty-seventh  finding  of  fact  is  amended,  by  adding 
after  the  words  "that  the  said  William  C.  Timm,  having  received  said 
instrument,"  the  following :  "As  set  forth  in  the  twenty-sixth  finding." 
The  following  findings  of  fact  requested  by  appellants  are  found,  7,  9, 
10;  and  also  the  following  conclusions  of  law  as  requested  by  them, 
1,  2,  3,  and  4.    AH  concur. 


PEOPLE  V.  rOGEL.    (No.  7203.) 

(Supreme  CJourt,  Appellate  Division,  First  Department    May  7,  1915.) 

DisoBOEBLT  Conduct  ®=»9 — Conviction — Pboo7. 

A  conviction  of  disorderly  conduct,  in  violation  of  Onsolldatlon  Act 
(liaws  1882,  c.  410)  S  1458,  was  unauthorized,  wbere  there  was  no  couipe* 
tent  evidence  of  defendant's  guilt. 

[Ed.  Note. — ^For  other  cases,  see  Disorderly  0>nduct,  Ont  Dig.  {  1; 
Dea  Dig.  «=>».] 

Hotchkiss,  J.,  dissenting. 

Appeal  from  Court  of  General  Sessions,  New  York  County. 
Lawrence  Fogel  was  convicted  in  the  City  Magistrate's  Court  of 
disorderly  conduct  tending  to  a  breach  of  the  peace.    From  an  order 
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affirming  the  conviction  by  the  Court  of  General  Sessions,  he  appeals. 
Reversed,  and  defendant  discharged. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  J  J. 

Clark  L.  Jordan,  of  New  York  City,  for  appellant. 
Robert  S.  Johnstone,  of  New  York  City,  for  the. People. 

McLaughlin,  J.  The  defendant  was  convicted  in  the  City  Mag- 
istrate's Court  of  the  City  of  New  York  of  disorderly  conduct  (section 
1458,  Consolidation  Act),  for  which  he  was  sentenced  to  be  confined 
in  the  workhouse  for  six  months.  On  appeal  to  the  Court  of  General 
Sessions,  the  judgment  of  conviction  was  affirmed,  and  an  appeal  is 
now  taken  to  this  court. 

The  charge  made  against  the  defendant  was  that  in  the  lobby  of  the 
Hotel  McAlpin,  in  the  city  of  New  York,  on  the  22d  of  October,  1913, 
he  used — 

"threatening,  abusive,  and  Insulting  behavior,  with  Intent  to  provoke  a  breach 
of  the  peace,  and  whereby  a  breach  of  the  peace  might  be  occasioned;  tliat 
said  defendant  did  then  and  there  loiter  in  the  lobby  of  said  hotel,  annoying 
and  accosting  guests  of  the  hotel,  and  also  approached  one  of  the  guests  for 
the  purpose  of  engaging  in  a  game  of  chance  of  coin  matching." 

The  proof  presented  to  establish  the  charge  was  that  on  the  21st 
of  October,  1913,  one  Hardwick,  who  resided  in  Virginia,  was  a  guest 
of  the  hotel ;  that  early  in  the  evening  of  that  day  tiie  defendant  met 
Hardwick  in  the  lobby,  and  asked  him  how  long  the  hotel  had  been 
built,  to  which  Hardwick  responded  he  was  a  stranger  and  could  not 
tell  him.    What  followed  is  best  told  in  Hardwick's  own  words : 

"He  says:  'I  am  a  stranger  here,  too ;  Just  first  In  town ;  Just  got  in  here. 
I  am  glad  to  ilieet  some  one.  *  *  *  I  come  from  down  Jacksonville,  Fla.' 
I  said:  'I  come  from  Virginia,  both  down  South.'  He  said:  'Xes;  It  does  me 
good  to  meet  somebody  from  down  South.  ♦  •  •  How  long  are  you  going 
to  be  In  town?'  I  said:  'A  few  days,  I  guess.'  He  says:  'I  would  like  very 
much  for  to  go  around  with  you  some  time.'  I  says:  'I  have  got  an  engage- 
ment at  8  o'clock.  I  cannot  go  out  to-night;  probably  I  can  go  some  other 
time.'  He  said:  'Suppose  your  friends  are  not  coming?  It  is  getting  late.' 
He  looked  at  his  watch.  I  said:  'I  am  not  uneasy  about  that'  He  said: 
'What  are  yon  going  to  do  to-morrow  morning?'  I  said:  'I  have  got  an  en- 
gagement at  half-past  1,  but  in  the  morning  I  am  not  going  to  do  anything.' 
He  said:  'What  time  do  you  get  up?*  I  said:  'I  don't  have  to  be  in  a  hurry ; 
I  am  not  on  any  business ;  about  7  o'clock,  I  'guess.'  He  said:  'Suppose  we 
meet  at  ten  o'clock.  I  will  meet  you  here  in  the  ofiice.'  I  said:  'So  good.'  I 
turned  around  and  walked  off.  •  *  *  As  I  got  near  to  the  office,  I  looked 
over  my  shoulder.  He  was  behind  me.  He  said:  'I  don't  suppose  your  people 
are  coming.  It  Is  quite  late;  probably  they  are  not  coming."  I  said;  'It  la 
all  right;  they  will  be  here ;  I  am  not  uneasy  at  all.'  •  *  »  I  put  my  band 
In.  my  Inside  pocket  and  gave  him  one  of  my  cards.  He  said:  'I  have  not  any 
card  of  my  own.  My  baggage  has  not  been  carried  to  my  room  yet.  Have 
you  one  of  the  $2  rooms?'  I  said:  'Yes;  on  the  nineteenth  floor — No.  11H7.' 
He  said:  'Mine  is  1953.  Have  you  a  card?'  I  put  my  hand  in  my  pocket  and 
pulled  out  a  card.  I  said:  'Write  your  name  on  the  back  of  that.'  •  •  • 
Pulled  out  a  pencil  and  handed  It  to  him.  *  *  *  Then  he  wrote  that 
name.  *  *  *  Q.  When  did  you  meet  this  defendant  again?  A.  At  about 
twenty-five  minutes  after  9  on  tiie  22d ;  I  came  down  from  the  room  into  the 
lobby  of  the  hotel  to  keep  the  engagement  which  we  had  made  at  10  o'clock 
that  morning.    At  about  quarter  to  10,  I  guess  it  was,  in  walked  the  gentl» 
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man,  who  walked  up  and  very  politely  spoke  to  me.  He  squeezed  my  hand 
pretty  hard ;  that  ring  hurt  a  little.  He  was  very  glad  to  see  me,  and  hoped 
I  had  a  good  time  the  night  before.  I  thanked  him  very  much,  and  got  up  as 
If  I  was  going  to  walk  away  from  him.  *  *  •  He  says:  'Hold  on  a  minute. 
I  have  to  go  up  to  my  room  to  get  a  clean  handkerchief.'  I  said:  'All  right.' 
•  •  *  In  a  few  minutes  he  came  downstairs.  He  said:  'All  right:  wears 
ready.'  I  said:  'I  want  to  stop  here  at  the  office.'  He  said:  'All  right*  I  got 
up,  and  we  walked  toward  the  office.  As  we  were  walking  towards  the  office, 
I  saw  Mr.  Power  and  Mr.  Denulston.  I  gave  them  a  wink  over  my  shoulder. 
They  walked  up  and  took  him." 

Denniston,  the  house  detective,  took  the  defendant  to  his  office  on 
the  third  floor  and  put  various  questions  to  him,  most  of  which  he 
refused  to  answer.  He  refused  to  give  his  name,  tell  what  his  busi- 
ness was,  and  denied  telling  Hardwick  that  he  had  room  1953  in  the 
hotel.  When  asked  where  he  went  on  the  elevator,  said  he  went  to  the 
toilet  on  the  floor  above.  On  being  informed  by  the  detective,  who 
was  in  the  elevator  at  the  time,  that  he  went  to  the  nineteenth  floor,  the 
only  response  he  made  was  a  shrug  of  his  shoulders. 

The  proof  thus  offered  did  not,  in  my  opinion,  establish  that  the 
defendant  was  guilty  of  the  charge  made  against  him,  or  any  part  of 
it;  nor  did  it  show  that  he  was  at  the  time  guilty  of  disorderly  con- 
duct, or  that  any  of  his  acts  tended  in  any  way  to  a  breach  of  the  peace. 
There  is  not  a  particle  of  proof  that  he  used  any  threatening,  abusive,  or 
insulting  language,  or  that  his  behavior  was  such  as  tended  to  provoke 
a  breach  of  the  peace.  Nor  is  it  of  such  a  character  as  to  show  that 
Hardwick,  the  guest  of  the  hotel,  was  in  any  way  annoyed  by  what  he 
did.  It  is  quite  inconceivable,  if  he  were  annoyed,  that  he  should  vol- 
untarily have  given  to  the  defendant  his  card  and  made  an  appoint- 
ment to  meet  him  the  following  morning.  There  is  not  a  suggestion  in 
the  proof  that  he  approached  Hardwick  "for  the  purpose  of  engaging 
in  a  game  of  chance  of  coin  matching" ;  on  the  contrary,*  the  only  evi- 
dence bearing  on  that  subject  is  that  he  denied  being  so  engaged.  He 
did  admit,  according  to  the  testimony  of  the  house  detective,  that  he 
was  a.  gambler,  and  worked  for  gambling  houses  and  bookmakers ; 
but  no  such  information  was  conveyed  to  Hardwick,  nor  was  he  asked 
to  engage  in  a  game  of  chance  of  any  kind. 

Before  one  can  be  convicted  of  a  crime,  under  our  system  of  ju- 
risprudence, a  specific  charge  has  to  be  made,  and  then  that  charge 
proved  by  competent  evidence.  Here  the  charge  was  made,  but  no 
proof  offered  which  sustained  it.  The  judgment  of  conviction  was  af- 
firmed by  the  Court  of  General  Sessions  on  the  ground,  as  appears 
from  the  opinion,  that  the  defendant  was  a  "common  crook."  No 
evidence  whatever  was  offered  to  establish  that  fact.  This  the  judge 
seemed  to  appreciate,  because  in  his  opinion  he  said : 

"A  great  number  of  professional  crooks  pass  before  the  magistrate  dally, 
and  by  their  conduct,  manner,  and  demeanor,  they  are  an  exhibit  In  the  case 
which  Is  of  value  to  him  in  construing  the  evidence  in  reference  to  them.  He 
becomes  an  expert  from  dally  contact  and  observation,  his  court  being  a 
psychological  laboratory  for  qualitative  analysis." 

Courts,  at  the  present  time,  have  a  tendency,  and  quite  properly, 
to  overlook  technical  errors  or  defects,  and  affirm  judgments  of  con- 
viction if  satisfied  that  the  defendant  has  had  a  fair  trial  and  is  guilty 
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of  the  charge  made  against  him.  But  they  have  not  yet  reached  the 
point  where  they  will  affirm  a  ju^fment  of  conviction  simply  because 
the  defendant  was,  without  his  consent,  made  "an  exhibit  in  the  case," 
or  because  the  trial  court  is  "a  psychological  laboratory  for  qualitative 
analysis"  of  the  guilt  or  innocence  of  the  person  accused ;  on  the  con- 
trary, evidence  must  be  produced  showing  that  the  person  is  guilty  of 
the  crime  charged,  so  that  when  the  conviction  is  brought  under  judi- 
cial review  an  appellate  court  can  see,  minus  the  "exhibit"  and  the 
"qualitative  analysis,"  that  the  crime  charged  was  properly  proven  ac- 
cording to  established  rules  of  law. 

The  judgment  of  conviction  is  therefore  reversed,  and  the  relator 
discharged. 

INGRAHAM,  P.  J.,  and  LAUGHLIN  and  DOWLINg',  JJ.,  concur. 

HOTCHKISS,  J.  (dissenting).  Although  the  affidavit  on  which  the 
defendant  was  arrested  charged  the  defendant  with  "using"  in  the 
lobby  of  the  Hotel  McAlpin,  in  the  city  of  New  York,  "threatening, 
abusive,  and  insulting  behavior,  with  intent  to  provoke  a  breach  of  the 
peace,  and  whereby  a  breach  of  the  peace  might  be  occasioned,"  this 
being  the  language  of  subdivision  3  of  section  1458  of  the  Consolida- 
tion Act,  the  commitment  recites  that  the  defendant  has  been  found 
"guilty  of  such  disorderly  conduct  as  in  my  opinion  tends  to  a  breach 
of  the  peace."  The  affidavit  was  apparently  framed  in  the  language  of 
section  1458 ;  but  I  think  it  was  sufficient  under  section  1459,  under 
which  defendant  was  convicted.    Section  1459  is  as  follows: 

"Whenever  It  shall  appear,  on  oath  of  a  credible  witness,  •  •  •  that 
any  person  In  said  city  and  county  has  been  guilty  of  any  such  disorderly 
conduct  as  In  the  opinion  of  such  magistrate  tends  to  a  breach  of  the  peace, 
the  said  magistrate  may  cause  the  person  so  complained  of  to  be  brought  be- 
fore him  to  answer  the  said  charge." 

The  breaches  of  the  peace  covered  by  section  1459  are  not  exclu- 
sively the  disorderly  acts  specified  in  section  1458,  but  include  any  dis- 
orderly conduct  such  as  in  the  opinion  of  the  magistrate  tends  to  a 
breach  of  the  peace.  People  v.  Mansi,  129  App.  Div.  386,  113  N.  Y. 
Supp.  866.  To  constitute  a  breach  of  the  peace,  neither  turbulence  nor 
personal  violence  is  necessary.  The  offense  may  consist  of  any  act 
which  invades  the  security  and  protection  which  the  law  affords  every 
citizen.  Davis  v.  Burgess,  54  Mich.  514,  20  N.  W.  540,  52  Am.  Rep. 
828 ;  State  v.  White,  18  R.  I.  473,  28  At!.  968. 

My  Brother  McLAUGHLIN  has  quoted  a  considerable  portion  of 
the  testimony  taken  by  the  magistrate,  but  he  has  omitted  some  things 
which  I  regard  as  significant.  The  defendant  told  Hardwick  his  name 
was  Somerville,  and  he  wrote  the  name  "F.  Somerville"  on  a  card 
which  he  gave  to  Hardwick.  In  addition  to  the  acts  refer'red  to  by 
Brother  McLAUGHLIN  showing  that  defendant  falsely  sought  to  con- 
vey to  Hardwick  the  impression  that  he  was  a  guest  of  the  hotel,  de- 
fendant told  Hardwick,  "My  baggage  has  not  been  carried  to  my  room 
yet" — this  in  addition  to  his  making  an  excuse  to  go  to  his  room  to 
get  his  handkerchief,  getting  into  the  elevator  ostensibly  to  go  to  his 
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room,  but  alighting  at  one  of  the  lower  floors.  He  also  told  Hardwick 
that  he  "was  a  traveler  for  the  'Grape  Juice  people.'  "  Subsequently 
he  told  Officer  Murray  that  this  was  untrue.  He  admitted  to  Dennis- 
ton,  the  hotel  detective,  that  he  was  a  gambler,  and  worked  for  gam- 
bling houses  and  book  makers.  When  asked  by  Denniston  why  he  had 
told  Hardwick  that  he  had  a  room  in  the  hotel,  defendant  denied  that 
he  had  so  told  Hardwick,  and  when  (according  to  Denniston's  testi- 
mony) Denniston  told  him  that  he  had  seen  him  in  the  hotel  many 
times,  the  defendant — 

"said  that  he  had  never  robbed  anybody  in.  the  hotel  and  that  he  did  not 
Intend  to  rob  any  one  In  the  hotel.  He  said  that  he  was  going  to  take  this 
man  (Hardwick)  out  to  show  him  around  town.  Q.  Did  you  say  anything  to 
the  defendant  about  the  game  of  chance?  A.  Yes;  talked  very  freely  with 
him  about  that  *  *  *  Q.  What  did  he  say?  A.  He  did  not  swindle  any- 
body in  the  hotel." 

And  referring  to  the  claim  which  defendant  seemed  to  put  forward 
that  Denniston  should  not  interest  himself  in  what  might  happen  to 
people  outside  of  the  hotel,  defendant  said  : 

"That  is  none  of  your  affair;  you  are  not  responsible  for  what  liappens 
away  from  the  hotel." 

We  thus  have  the  case  of  a  vagabond,  under  an  assumed  name,  who 
thrusts  himself  upon  a  nonresident  gupst  of  the  hotel,  is  persistent  in 
his  attentions,  and,  by  false  and  deceitful  conduct  elaborate  in  its  details, 
plainly  endeavors  to  create  a  favorable  impression  upon  and  to  induce 
the  stranger  to  accept  the  defendant  as  his  cicerone  about  the  city. 
When  taxed  with  his  intention  to  inveigle  Hardwick  into  some  embar- 
rassing situation,  the  defendant,  while  not  in  words  admitting  that 
such  was  his  purpose,  plainly  attempted  to  exculpate  himself  on  the 
ground  that  it  was  not  his  intention  to  execute  his  purpose  upon  the 
hotel  premises.  A  violation  of  the  section  under  which  the  defendant 
was  convicted  is  not,  strictly  speaking,  a  crime;  nor  is  a  proceeding 
thereunder  in  a  technical  sense  a  criminal  case.  Violations  of  the  sec- 
tion are  included  among  those  "minor  offenses,  colloquially  classified 
as  crimes,  which  are  merely  violations  of  police  regulations."  People 
ex  rel.  Burke  v.  Fox,  205  N.  Y.  490,  494,  99  N.  E.  147.  , 

We  may  therefore  read  the  evidence,  unaffected  by  the  strict  rule  of 
"reasonable  doubt"  and  with  a  view  to  whether  it  was  sufficient  to  in- 
duce the  presumption  that  defendant's  conduct  violated  the  section  in 
question.  It  seems  to  me  that  we  should  be  closing  our  eyes  to  a  prac- 
tice common  to  "confidence  men"  for  time  out  of  mind,  if  we  did  not 
regard  this  evidence,  standing  as  it  did  wholly  unexplained,  as  suffi- 
cient to  justify  the  presumption  that  the  defendant  was  sorrie  kind  of  a 
"crook,"  who  had  selected  Hardwick  as  his  intended  victim,  and  whom 
it  was  his  purpose  to  betray  into  some  detrimental  act 

The  judgment  should  be  affirmed. 
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FULTON  V.  JONBS  et  al.    (No.  7122.) 
(Supreme  Court,  Appellate  Division,  First  Department.  May  7,  1915.) 

MoBTaAOEB  «=>310 — Patkbnt — ^Pabtial  Release. 

A  mortgage  covering  two  parcels  of  land  provided  that  the  mortgagor 
should  have  the  privilege  of  paying  one-half  of  the  principal  on  30  days' 
notice,  upon  which  payment  the  mortgagee  was  to  release  one  of  the  par- 
cels, to  be  designated  by  the  mortgagor,  from  the  Hen  of  the  mortgage. 
After  default  In  the  principal,  notice  was  given  to  the  mortgagee  of  in- 
tent to  pay  one-half  the  price,  and  to  demand  the  release  of  one  parcel. 
A  formal  tender  of  the  money  was  made,  but  was  refused.  Beld,  that 
the  privilege  of  obtaining  a  release  was  lost  by  falling  to  demand  it  be- 
fore default 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  {{  901,  906;  Dec. 
Dig.  «=>310.] 

McLaughlin  and  Scott,  JJ.,  dlssentlsg. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Anna  J.  Fulton  against  Anna  E.  Jones  and  others  for 
foreclosure  of  a  mortgage.  From  a  judgment  for  defendants,  plain- 
tiff appeals.    Reversed  in  part,  and  judgment  directed. 

Argued  before  INGRAHAM,  P.  J.,  and  MdUAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Gilbert  W.  Minor,  of  New  York  City,  for  appellant 
James  T.  Bunt,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  to  foreclose  a  mortgage  executed 
by  the  defendant  Jones  on  the  6th  day  of  December,  1911,  on  two  par- 
cels of  real  estate  in  the  then  borough,  now  county,  of  the  Bronx,  in 
the  city  of  New  York,  to  secure  the  payment  of  $1,100  on  the  6th  day 
of  December,  1913,  together  with  interest  thereon,  according  to  the 
tenor  of  a  bond  executed  by  her  to  the  mortgagee  bearing  even  date 
therewith.  The  bond  and  mortgage  were  duly  assigned  to  the  plain- 
tiff on  the  25th  day  of  March,  1913.  Default  was  made  in  the  pay- 
ment of  the  principal,  and  of  six  months'  interest  due  with  the  prin- 
cipal, on  the  6th  day  of  December,  1913;  and  on  the  20th  day  of 
January,  1914,  this  action  for  the  foreclosure  of  the  mortgage  was 
commenced. 

The  bond  provided  that  the  principal  should  become  due  at  the  option 
of  the  obligee  after  default  in  the  pa)rment  of  interest  for  20  days,  or 
default  in  the  pa3rment  of  any  taxes,  assessments,  or  water  rates  for 
60  days';  and  it  is  expressly  stated  in  the  mortgage  that  the  whole  of 
the  principal  should  become  due  after  default  in  the  payment  of  inter- 
est, taxes,  or  assessments,  or  after  any  other  default,  "anything  herein 
contained  to  the  contrary  notwithstanding."  The  bond  and  mortgage 
each  contain  a  provision  giving  the  mortgagor  the  privilege  of  paying 
the  sum  of  $550,  with  accrued  interest,  on  account  of  the  principal  "on 
thirty  days'  notice  in  writing"  to  the  mortgagee  or  his  assigns,  and  fur- 
ther provide  that  "on  the  receipt  of  such  pa)rment"  the  mortgagee,  or 
his  assigns  or  personal  representatives,  "agrees  to  release  one  of  the 

Q=>For  other  cases  see  same  topic  6  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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parcels  herein  described  from  the  lien  of  this  mortgage,"  the  parcel  to 
be  so  released  to  be  designated  by  the  mortgagor. 

It  is  alleged  in  the  complaint,  and  admitted  by  the  answer,  that  on 
the  13th  day  of  July,  1912,  the  mortgagor  duly  conveyed  one  of  the 
parcels ;  but  it  was  not  shown  to  whom  she  conveyed  it.  It  was  shown, 
however,  that  the  defendant  Bunt  was  the  owner  of  one  of  the  parcels  ' 
at  the  time  of  the  trial ;  but  it  was  not  shown  when  she  obtained  title, 
excepting  as  it  may  be  inferred  from  testimony,  the  substance  of  which 
I  will  now  state.  On  the  28th  day  of  January,  1914,  after  the  com- 
mencement of  this  action,  a  notice  in  writing  in  the  name  of  the  mort- 
gagor, prepared  by  the  attorney  for  defendant  Bunt,  who  was  also 
her  husband,  was  mailed  to  the  plaintiff  in  care  of  her  attorney,  stating 
that  on  the  28th  day  of  February,  1914,  at  the  office  of  the  attorney  for 
the  plaintiff,  the  mortgagor  would  pay  the  sum  of  $550  and  accrued 
interest  thereon,  or  at  the  residence  of  the  plaintiff  as  given  in  the  as- 
signment to  her,  if  so  desired  and  two  days'  notice  thereof  should  be 
given,  and  that  upon  such  payment  the  mortgagor  would  demand  a 
release  of  the  parcel  which  it  was  shown  was  owned  by  defendant 
Bunt  at  the  time  of  the  trial. 

The  attorney  for  defendant  Bunt  testified  that  shortly  before  the 
mortgage  became  due,  and  on  or  about  December  1,  1913,  he  had  a 
casual  interview  with  the  attorney  for  the  plaintiff,  in  which  he  in- 
formed the  latter  that  he  intended  to  pay  his  wife's  one-half  of  the 
mortgage,  and  that  he  had  negotiations  pending  for  raising  the  money 
by  a  mortgage  on  a  parcel  owned  by  himself  and  the  parcel  owned  by 
his  wife,  and  that  he  promised  to  let  the  attorney  for  the  plaintiff  hear 
from  him  further ;  that  on  or  about  the  10th  day  of  December  he  met 
the  plaihtiff's  attorney  again,  and  the  latter  inquired  wliat  progress  he 
was  making  in  obtaining  the  money,  and  he  stated  that  a  definite  date 
for  the  loan  had  not  yet  been  agreed  upon ;  that  in  answer  to  a  like 
inquiry  by  the  attorney  for  the  plaintiff  on  or  about  the  28th  day  of 
December  he  stated  that  he  had  been  delayed  by  the  commencement  of 
a  foreclosure  action  which  he  thought  was  by  mistake  extended  to  one 
of  the  parcels  on  which  he  expected  to  raise  the  money,  and  that  as 
soon  as  he  heard  from  a  letter  which  he  had  written  he  would  be  ready 
"to  close  the  matter  up,"  to  which  the  attorney  for  the  plaintiff  replied, 
"All  right ;  I  will  expect  to  hear  from  you ;"  and  that  in  the  first  or 
second  week  of  January,  1914,  he  met  the  attorney  for  the  plaintiff, 
who  inquired  what  progress  he  was  making,  and  he  said  that  he  ex- 
pected that  he  would  be  able  in  about  a  week's  time  to  dispose  of  "the 
whole  matter,"  and  that  there  were  no  further  negotiations  until  after 
the  commencement  of  this  action,  when  he  met  the  attorney  for  the 
plaintiff  and  said  that  he  thought  the  latter  was  going  to  wait  until 
he  "got  the  matter  disposed  of,"  and  the  plaintiff's  attorney  replied, 
"Why,  I  thought  you  had  abandoned  it." 

The  attorney  for  the  plaintiff  testified  that  he  and  the  attorney  for 
defendant  Bunt  had  had  a  misunderstanding  with  respect  to  a  prior  ac- 
tion and  were  not  on  good  terms,  and  that  the  only  conversation  he 
had  with  the  latter  with  respect  to  the  matter  involved  in  this  action 
prior  to  the  commencement  thereof  was  between  the  holidays,  at  which 
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time  the  attorney  for  defendant  Bunt,  in  answer  to  an  inquiry  as  to  what 
he  was  going  to  do  about  paying  the  mortgage,  stated  that  he  was 
making  an  arrangement  to  get  a  new  mortgage,  but  had  been  delayed 
by  a  foreclosure  action,  and  that  after  the  commencement  of  this  ac- 
tion, and  on  the  26th  day  of  January,  the  attorney  for  defendant  Bunt 
called  on  him  and  asked  "whether  he  could  get  a  release  on  payment 
of  one-half  the  amount,"  and  was  informed  that  he  could  not. 

On  this  testimony,  the  trial  court  found  that  the  strict  due  date  of 
the  bond  and  mortgage  were  extended  "to  the  date  of  closing  of  th* 
new  second  mortgage  loan,  arrangements  for  which  were  then  being 
perfected,  or  a  fair  and  reasonable  time  to  perfect  the  same  thereafter," 
and  found  as  conclusions  of  law  that  the  plaintiff,  "by  acquiescing  in 
the  arrangement"  of  the  defendant  Bunt  "regarding  the  perfecting  of 
a  new  second  mortgage,  waived  the  strict  due  date"  of  the  bond  and 
mortg^e  "and  consented  to  extend  said  strict  due  date  to  a  fair  and 
reasonable  time  thereafter,"  and  that  the  defendant  Bunt  was  not  in 
default,  and  the  bond  and  mortgage  were  not  due,  and  the  plaintiff 
was  not  entitled  to  institute  the  foreclosure  action  until  notice  to  the 
defendant  Bunt,  who  had  "a  right  to  rely  on  plaintiff's  promise  to 
wait  accordingly."  This  finding  of  fact  and  these  conclusions  of  law 
are  wholly  unwarranted.  There  was  no  consideration  or  agreement  for 
any  extension,  and  no  evidence  of  waiver  or  estoppel. 

The  only  real  question  in  the  case  is  whether  the  mortgagor,  or  her 
grantee,  had  the  right  to  exercise  the  privilege  of  tendering  one-half 
5ie  amount  of  the  indebtedness  secured  by  the  mortgage,  and  obtain- 
ing a  release  of  one  of  the  parcels  to  be  then  designated,  after  the  prin- 
cipal became  due.  The  evidence  does  not  satisfactorily  show  a  ten- 
der of  one-half  the  amount  due  on  the  mortgage  at  the  time  and  place 
specified  in  the  notice;  but  it  fairly  shows  that  a  formal  tender  was 
waived  by  the  refusal  of  the  attorney  for  the  plaintiff  to  accept  it,  and 
the  defendant  Bunt  pleads  the  tender,  and  paid  the  money  into  court 
on  the  trial.  The  trial  court  did  not  consider  that  the  paypent  of  the 
money  into  court  was  unconditional,  for  the  decree  provides  that  the 
plaintiff  shall  not  be  entitled  to  receive  it  until  she  executes  a  release  of 
the  parcel.  It  does  not  appear  that  the  respondent  Bunt  is  liable  for 
any  part  of  the  debt,  and  therefore  the  moneys  so  paid  into  court 
should  be  returned  to  her,  at  her  option,  if  she  is  not  to  receive  the 
release. 

Assuming  that  there  was  a  sufficient  tender,  and  that  it  was  kept 
good,  I  am  of  opinion  that  the  privilege  of  obtaining  a  release  was  lost 
by  the  failure  to  duly  demand  it  before  default  in  payment  of  the  prin- 
cipal. The  question  depends  upon  the  intention  of  the  parties,  and 
that  is  to  be  determined  from  the  provisions  of  the  mortgage  with  re- 
spect to  the  release.  It  is  manifest,  I  think,  particularly  in  view  of 
the  provision  with  respect  to  the  30  days'  notice,  that  the  privilege 
was  only  to  be  exercised  by  the  service  of  the  rtotice  and  tender  of 
the  money  in  advance  of  the  time  the  principal  became  due,  for  other- 
wise by  the  service  of  the  notice  the  period  of  payment  could  be  post- 
poned beyond  the  due  date  unqualifiedly  fixed  by  the  mortgage,  and 
this  is  emphasized  by  the  provision  to  the  effect  that  the  whole  of  the 
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principal  shall  become  due  after  any  default,  "anything  herein  con- 
tained to  the  contrary  notwithstanding." 

It  was  held  in  Werner  v.  Tuch,  52  Hun,  269,  5  N.  Y.  Supp.  219, 
that  the  privilege  of  obtaining  a  release  of  part  of  the  mortgaged  prem- 
ises, under  a  release  clause  not  materially  different  from  the  one  now 
under  consideration,  could  be  exercised  only  before  default.  In  that 
case  the  clause  contained  a  provision  to  the  effect  that  the  mortgagor 
should  have  the  privilege  of  making  a  payment  on  account  of  principal 
before  the  same  became  due,  and  in  that  event,  for  the  purpose  of  sub- 
sequently exercising  the  privilege  of  obtaining  a  release,  tfie  payment 
on  account  of  principal  should  be  apportioned  on  the  sums  necessary 
to  be  paid  to  enable  the  mortgagor  to  obtain  releases  on  the  respective 
parcels.  The  decision  in  that  case  was  also  based  on  the  fact  that  the 
tender  had  not  been  kept  good ;  and  the  Court  of  Appeals  affirmed  on 
that  ground,  without  considering  the  question  as  to  whether  the  priv- 
ilege of  obtaining  a  release  could  be  exercised  after  default.  Werner 
v.  Tuch,  127  N.  Y.  217,  27  N.  E.  845,  24  Am.  St.  Rep.  443.  That  is 
the  only  decision  on  the  point  in  this  jurisdiction  to  which  our  atten- 
tion has  been  called,  and  it  is  the  only  one  we  have  found. 

The  decisions  in  other  jurisdictions  appear  to  be  conflicting.  It  has 
been  held  in  Massachusetts  that  ordinarily  the  privilege  must  be  ex- 
ercised before  default.  Reed  v.  Jones,  133  Mass.  116.  But  in  New 
Jersey,  Minnesota,  Michigan,  and  Iowa  it  has  been  held  that,  where 
there  is  no  express  limitation  with  respect  to  the  time  within  which'  the 
privilege  may  be  exercised,  it  may  be  exercised  at  any  time  before  the 
rights  of  the  mortgagor  are  actually  foreclosed.  American  Net  & 
Twine  Co.  v.  Githens,  57  N.  J.  Eq.  539,  41  Atl.  405 ;  Vawter  v.  Crafts, 
41  Minn.  M,  42  N.  W.  483 ;  Commercial  Bank  v.  HiUer,  106  Mich. 
118,  63  N.  W.  1012;  Gammel  v.  Goode,  103  Iowa,  301,  72  N.  W.  531. 
As  already  observed,  however,  the  question  depends  upon  the  construc- 
tion of  the  release  clause  in  each  particular  case. 

I  am  of  opinion  that  finding  of  fact  numbered  XXI  should  be  re- 
versed, and  the  exception  in  conclusion  of  law  numbered  third,  and 
conclusion  of  law  numbered  fourth,  in  so  far  as  it  excepts  defendant 
Bunt,  and  all  of  the  conclusions  of  law  numbered  sixth,  ninth,  tenth, 
eleventh,  and  twelfth,  and  the  direction  for  judgment  in  favor  of  de- 
fendant Bunt,  and  the  provisions  with  respect  to  the  giving  of  a  release 
by  plaintiff,  and  to  the  effect  that  the  receiver  be  discharged,  should 
be  reversed,  and  appropriate  additional  findings  and  additional  conclu- 
sions of  law  should  be  made  to  the  effect  that  there  was  no  extension 
of  the  time  of  payment,  or  waiver,  or  estoppel,  and  requiring  a  sale  of 
the  premises  in  the  inverse  order  of  alienation,  and,  if  the  respondent 
Bunt  consents  thereto,  the  application  of  the  money  paid  into  court  on 
the  amount  of  the  judgment  remaining  after  a  sale  of  the  parcel  still 
owned  by  the  mortgagor,  and  before  a  sale  of  the  remaining  parcel, 
which  in  that  event  shall  only  be  had  to  pay  any  deficiency  then  re- 
maining, and  if  in  that  event  the  entire  amount  so  paid  into  court  shall 
not  be  required  to  pay  the  balance  of  the  judgment  remaining  after 
the  sale  of  the  first  parcel,  the  surplus  shall  be  paid  to  the  respondent 
Bunt,  and  that  the  entire  amount  paid  into  court  by  the  respondent 
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Bunt  shall  be  repaid  to  her  if  she  does  not  so  consent  to  its  application, 
and  that  the  judgment,  in  so  far  as  it  is  adverse  to  the  plaintiff,  should 
be  reversed,  with  costs  to  appellant,  and  judgment  of  foreclosuie 
awarded  as  to  both  parcels,  as  herein  directed. 

INGRAHAM,  P.  J.,  and  CLARKE,  J.,  concur. 

McLaughlin,  J.  (dissenting:).  I  am  unable  to  concur  in  the 
opinion  of  Mr.  Justice  LAUGHLIN.  The  respondent  is  the  owner 
of  a  lot  of  land  in  the  city  of  New  York.  At  the  time  she  acquired 
title  there  was  a  mortgage  upon  it  and  an  adjoining  lot  for  $1,100. 
This  mortgage  and  the  bond  accompanying  the  same,  at  the  time  oiF  the 
commencement  of  the  action  and  for  some  time  prior  thereto,  were  held 
by  the  plaintiff.    The  mortgage  contained  a  provision  that : 

"The  party  of  the  first  part  may  have  the  prlrllege  of  paying  the  sum  of 
five  hundred  and  fifty  dollars  ($550)  with  acwrued  Interest  on  account  of  said 
principal  sum  on  thirty  days'  notice  In  writing  to  the  party  of  the  second  part, 
or  his  assigns,  and  on  the  receipt  of  such  payment  the  said  party  of  the  sec- 
ond part,  or  his  assigns  or  personal  representatives,  agrees  to  release  one  of 
the  parcels  herein  described  from  the  Hen  of  this  mortgage,  designated  by  the 
party  of  the  first  part." 

There  was  also  a  similar  provision  in  the  bond.  Default  having 
been  made  in  payment  of  the  principal  sum  and  interest  thereon,  this 
action  was  commenced  to  foreclose.  For  some  little  time  immediate- 
ly prior  thereto  negotiations  were  carried  on  between  the  respondent's 
husband  and  plaintiff's  agent,  having  for  their  object  the  payment  of 
one-half  of  the  amount  due  under  the  mortgage  and  the  release  from 
the  same  of  the  lot  owned  by  the  respondent.  These  negotiations,  how- 
ever, were  ineffective,  and  the  action  was  commencwi.  Thereupon 
the  respondent,  having  given  30  days'  previous  notice  that  such  ten- 
der would  be  made,  tendered  to  the  holder  of  the  mortgage  one-half 
of  the  amount  due  thereon,  including  interest  and  costs  of  the  action 
to  date,  and  demanded  in  return  a  release  of  her  lot.  The  demand  was 
refused.  The  tender  was  kept  good,  and  at  the  trial  the  identical  mon- 
ey tendered  paid  into  court. 

The  question  presented  is  whether,  a  default  having  occurred  in  the 
payment  of  the  principal  sum  secured,  the  respondent,  on  tendering 
one-half  pi  the  amount  due,  with  interest  and  costs,  was  entitled  to 
have  her  lot  released  from  the  mortgage  and  the  action  discontinued 
as  to  her.  I  am  of  the  opinion,  upon  pnnciple  and  authority,  the  ques- 
tion suggested  should  be  answered  in  the  affinnative.  When  the  re- 
spondent became  the  owner  of  one  of  the  lots  covered  by  the  mortgage, 
the  provision  in  it  above  quoted  inured  to  her  benefit.  It  was  not  a 
personal  covenant,  but  instead  one  which  ran  with  the  land.  20  Am. 
&  Erig.  Enc.  of  Law,  1070,  and  authorities  cited;  Vawter  v.  Crafts, 
41  Minn.  14,  42  N.  W.  483.  She  was  therefore  in  a  position  to  take 
advantage  of  its  provisions,  provided  the  same  had  not  been  forfeited 
by  the  default  in  payment  of  the  principal  sum. 

It  is  contended,  however,  that  the  agreement  to  give  a  release  is  con- 
ditioned upon  performance  by  the  mortgagor  of  all  the  covenants  and 
conditions  contained  in  the  mortgage,  and  that,  as  a  default  had  oc- 


Digitized  by 


Google 


92  153  NBW  YOBK  BUPPLBMENX  (Sup.  Ct 

curred,  a  right  to  have  a  release  given  did  not  exist.  The  provision 
quoted  does  not  expressly  so  provide.  The  covenant  is  unconditional. 
It  is  unlimited  as  to  time.  The  provision  of  the  mortgj^e  upon  which 
stress  is  laid  in  the  prevailing  opinion  as  to  foreclosure  and  sale  in  case 
of  default  in  no  way,  as  it  seems  to  me,  destroys  or  modifies  the  pro- 
vision giving  the  right  of  release.  If  the  mortgagee  is  paid  the  pro- 
portionate amount  due  under  the  mortgage,  and  reimbursed  for  her 
'  expense  in  commencing  the  action,  I  am  unable  to  see  how  injustice 
has  been  done  her.  Her  remaining  security  is  just  as  good  as  it  would 
have  been,  had  the  release  been  demanded  before  default  and  before 
the  action  was  commenced.  To  hold  otherwise  might  do  a  purchaser 
from  the  mortgagor  of  a  portion  of  the  premises  covered  by  the  mort- 
gage a  great  injustice,  since  he  could  only  protect  his  interest  in  the 
land  by  paying  the  whole  sum  secured  by  the  mortgage. 

I  think  the  covenant  quoted  should  be  construed  in  connection  with 
the  other  provisions  of  the  mortgage  and  in  the  light  of  the  manifest 
purpose  which  it  was  designed  to  accomplish.  If  that  be  done,  then  I 
think  the  right  to  a  release  continues  until  a  judgment  of  foreclosure 
has  been  entered.  American  Net  &  Twine  Co.  v.  Githens,  57  N.  J.  Eq. 
539,  41  Atl.  405;  Vawter  v.  Crafts,  supra;  Commercial  Bank  v.  Mil- 
ler, 106  Mich.  118,  63  N.  W.  1012;  Gammel  v.  Goode,  103  Iowa,  301, 
72  N.  W.  531 ;  Clark  v.  Fontain,  144  Mass.  287,  10  N.  E.  831. 

Nor  do  I  think  that  Werner  v.  Tuch,  52  Hun,  269,  5  N.  Y.  Supp.  219, 
is  an  authority  to  the  contrary.  Martin,  J.,  who  delivered  the  opinion, 
said: 

"The  provision  giving  the  mortgagors  the  right  to  a  release  of  a  part  of  the 
mortgaged  premises,  when  read  In  connection  with  the  provisions  of  the  bond 
and  mortgage,  shows  quite  clearly  that  It  was  the  intent  of  the  parties  that 
the  mortgagors  should  have  such  right  only  so  long  as  they  should  not  be  In 
default  In  complying  with  the  provisions  of  the  contract  to  be  kept  and  per- 
formed by  them." 

Besides,  there  the  amount  tendered  was  not  kept  good.  The  Court 
of  Appeals,  in  affirming  the  judgment,  put  its  decision  expressly  upon 
that  ground.  127  N.  Y.  217,  27  N.  E.  845,  24  Am.  St.  Rep.  443.  Here 
the  tender  was  kept  gfood,  and  the  money  tendered  actually  paid  into 
court. 

The  judgment  appealed  from  awards  the  respondent  costs,  and  in 
this  respect  I  think  it  is  erroneous.  The  respondent,  at  the  time  the 
action  was  commenced,  had  not  paid  the  amount  required  to  release 
her  lot  from  the  effect  of  the  mortgage.  The  action,  therefore,  was 
properly  commenced  as  to  her,  and  before  she  could  get  a  release  she 
was  bound  to  pay  the  amount  required  therefor,  together  with  the 
costs  of  the  action  to  that  time. 

The  judgment  appealed  from,  therefore,  should  be  modified,  by  strik- 
ing therefrom  the  provision  awarding  the  respondent  costs,  and  direct- 
ing the  chamberlain  to  pay  to  the  plaintiff,  upon  receipt  of  a  duly  exe- 
cuted release  of  the  mortgage  covering  the  respondent's  lot,  the  amount 
paid  into  court  by  the  respondent,  and,  as  thus  modified,  affirmed,  with- 
out costs  to  either  party. 

SCOTT,  J.,  concurs. 
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DI  TORO  V.  HORN. 
(Supreme  Conrt,  Appellate  Term,  First  Department    May  13,  1915.) 

1.  Sales  €=»477 — Conditiowai  Sales — Waives  of  (Condition. 

Where  plaintiff  sold  flour  conditionally,  and  thereafter  knew  that  It 
was  being  used  by  the  purchaser  In  making  bread  In  a  bakery,  such  use 
helng  Inconsistent  with  the  retention  of  title,  plaintiff  was  precluded 
from  maintaining  replevin  against  a  city  marshal,  who  had  seized  such 
flour  under  execution  against  the  purchaser*s  husband. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {{  1411-1417;  Dec. 
Dig.  «=»477.] 

2.  Courts  «s>188 — MtrNiciPAL  Coubts — JuBrsDicrioN— Pbopebty  Sold  Con- 

DITIONAIXT. 

Municipal  Conrt  Act  (Laws  1902,  c.  580)  J  139,  provides  that  no  action 
shall  be  maintained  in  the  Municipal  Court  on  a  written  contract  of  con- 
ditional sale  of  personal  property,  except  an  action  to  foreclose  a  Hen 
thereon.  Held,  that  plaintiff,  a  conditional  vendor  of  flour,  could  not 
maintain  replevin  against  a  city  marshal,  whb  had  taken  the  goods  on 
execution  directed  against  the  purchaser's  husband. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  g§  412,  439,  440,  442, 
447,  448,  451,  452,  454,  458,  464,  465,  467,  468 ;  Dec.  Dig.  «=>188.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  Rosa  Di  Toro  against  Benjamin  Horn.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Henry  Silverman,  of  New  York  City  (Otto  A.  Glasberg,  of  New 
York  City,  of  counsel),  for  appellant. 

Sternberg,  Jacobson  &  Pollock,  of  New  York  City  (Henry  W.  Pol- 
lock, of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sued  defendant,  a  city  marshal,  in  replevin  for 
certain  bags  of  flour  seized  by  him  by  virtue  of  an  execution  in  favor 
of  some  third  parties  against  one  Ferdinando  Castaldo.  Plaintiff's 
claim  is  that  she  sold  the  flour  seized,  not  to  Ferdinando  Cas,taldo  at 
all,  but  to  C.  P.  Castaldo,  the  latter's  wife,  and  under  a  memorandum 
expressed  in  a  receipt  reading : 

"It  Is  strictly  understood  that  all  flour  is  delivered  on  consignment,  and  is 
not  sold  until  paid  for." 

[1]  Defendant  urged  below,  on  his  motion  to  dismiss,  that  since 
plaintiff  admitted  that  she  knew  that  the  flour  was  being  continuously 
used  by  Mrs.  Castaldo  by  way  of  making  it  up  into  bread  in  a  bakery, 
that  such  use  was  inconsistent  with  the  notion  of  the  retention  of  title 
to  the  flour  in  plaintiff,  and  that  consequently  plaintiff,  having  parted 
with  title  to  the  flour,  could  not  maintain  the  present  action.  Defend- 
ant appellant's  contention  in  this  respect  is  clearly  sustained  by  author- 
ity. Scherl  v.  Flam,  129  App.  Div.  561,  114  N.  Y.  Supp.  86;  Cook 
V.  Gross,  60  App.  Div.  446,  69  N.  Y.  Supp.  924,  and  cases  there  cited. 

[2]  Defendant  urges  also  that  the  Municipal  Court,  under  section 
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139  of  the  Municipal  Court  Act,  is  without  jurisdiction  to  entert^n 
the  present  suit.  This  point  is  well  taken.  See  Diamond  v.  Rosen- 
blatt, 83  Misc.  Rep.  57,  144  N.  Y.  Supp.  754;  Jacobs  v.  Columbia 
Storage  Co.,  55  Misc.  Rep.  268,  105  N.  Y.  Supp.  276;  Ginzburg  v.  De 
Silvestri,  42  Misc.  Rep.  530,  86  N.  Y.  Supp.  89. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


J.  W.  CUSHMAN  &  CO.  v.  ROHI* 
(Supreme  Court,  Appellate  Term,  First  Department     May  13,  1915.> 

1.  LiANDLOBD  AND  TENANT  «=>231— CONSTBtJCTIVE  EVICTION — ^NUISANCE. 

The  defense  of  constructive  eviction  by  reason  of  the  presence  of  mice 
and  bedbugs  In  the  tenant's  apartment,  Interposed  to  an  action  for  rent, 
was  not  established,  vrhere  It  did  not  appear  that  the  presence  of  the 
vermin  was  due  to  any  act  of  the  landlord,  or  that  It  originated  In  any 
part  of  the  premises  under  his  control,  and  where  the  nuLsance  was  not 
noted  until  some  three  months  after  the  tenant's  occupancy,  and  where 
the  testimony  of  the  condition  In  which  the  tenant  kept  the  apartment 
cast  doubt  on  the  origin  of  the  nuisance. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig..  {§ 
926-934;   Dec.  Dig.  «=>231.] 

2.  LANDI.OBD  AND  TENANT  «=92S1 — CONSTBUOTIVI  HVIOTION — ^NUISANCE — EVI- 

DENCE. 

Where,  In  an  action  for  rent,  the  tenant  relied  on  constructive  eviction 
by  reason  of  the  presence  of  mice  and  bedbugs  In  his  apartment  and  the 
evidence  of  the  actual  conditions  existing  in  the  apartment  and  the  pres- 
ence and  extent  of  the  nuisance  was  sharply  conflicting,  platntlfF  conld 
prove  that  there  were  frequent  altercations  between  the  tenant  and  his 
wife,  which  reached. a  point  where,  according  to  the  tenant's  own  state- 
ment, be  was  unable  to  stand  the  disgrace  and  was  going  to  move. 

[Ed.  Note. — ^Por  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  Si 
926-934;    Dec.  Dig.  <8=»231.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  J.  W.  Cushman  &  Co.  against  Charles  H.  Rohl.  From  a 
judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Joseph  Day  Lee,  of  New  York  City,  for  appellant. 

James  Garfield  Moses,  of  New  York  City,  for  respondent 

BIJUR,  J.  [1]  This  action  is  brought  for  rent  of  an  apartment 
occupied  by  the  defendant,  and  the  defense  is  a  constructive  eviction 
by  reason  of  the  alleged  offensive  presence  of  mice  and  bedbugs  in  the 
defendant's  apartment.  It  does  not  appear  in  the  case  that  the  pres- 
ence of  this  vermin  was  due  to  any  act  of  the  landlord,  or  that  it  orig- 
inated in  any  part  of  the  premises  under  control  of  the  landlord.  The 
fact  that  it  was  not  seriously,  if  at  all,  noted  until  some  three  months 
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after  the  tenant's  occupancy,  and  the  testimony  as  to  the  condition  in 
which  the  tenant  kept  the  apartment,  cast,  to  say  the  least,  very  seri- 
ous doubt  upon  the  origin  of  the  nuisance.  Under  such  circumstances, 
it  does  not  seem  to  me  that  the  doctrine  applied  in  Barnard  Realty 
Co.  V.  Bonwit,  155  App.  Div.  182,  139  N.  Y.  Supp.  1050,  and  Streep 
V.  Simpson,  80  Misc.  Rep.  666,  141  N.  Y.  Supp.  863,  applies. 

[2]  Moreover,  in  view  of  the  sharp  conflict  in  the  evidence  as  to 
the  actual  conditions  existing  in  the  apartment,  and  the  presence  and 
extent  of  the  nuisance  claimed  by  defendant,  plaintiff  should  have  been 
permitted  to  prove,  what  he  offered  and  endeavored  to  prove,  namely : 

"That  tbere  were  frequent  altercations  between  the  defendant  and  bis  wife 
which  reached  a  point  that,  according  to  the  defendant'f  own  statement,  he 
was  unable  to  stand  the  disgrace  of  It  and  was  going  to  moTe." 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.   All  concur. 


KRAMER  et  al.  v.  REED.    • 
(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1015.) 

1.  Courts  $=3189 — Mdmicipai,  Coubt — Vacation  of  Judgment. 

A  judgment  of  the  Municipal  Court  cannot  be  vacated,  upon  motion 
made  for  that  purpose  on  the  ground  of  nonservice  of  process,  when  the 
application  embodies  no  request  that  defendant's  default  be  opened. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §§  409,  412,  413,  429, 
458;  Dea  Dig.  <e=»189.] 

2.  Appeal  and  Ebbob  ®=»671 — Review — Obdeb  Not  in  Record. 

The  granting  of  an  order  not  contained  in  the  record  cannot  be  re- 
viewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  (§  2867- 
2872;   Dec.  Dig.  «8=5»671.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Isak  Kramer  and  another  against  Harry  Reed.  From  an 
order  denying  defendant's  motion  to  vacate  and  set  aside  judgment, 
and  an  order  amending  his  name  in  the  summons,  he  appeals.  Dis- 
missed. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

J.  L.  Weinberg,  of  New  York  City,  for  appellant 
Samuel  Cherkos,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Defendant  appeals  from  two  orders  of  the  Mu- 
nicipal Court,  one  denying  his  motion  to  vacate  and  set  aside  the  judg- 
ment, and  one  from  an  order  amending  the  name  of  the  appellant, 
which  name  was  in  the  summons  declared  to  be  fictitious,  to  the  de- 
fendant's real  name. 

[1]  The  first  order  was  based  upon  an  order  to  show  cause,  ob- 
tained by  the  defendant,  why  the  judgment  should  not  be  vacated  and 
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set  aside  upon  the  ground  that  the  summons  was  never  served  upon 
him.  The  issue  thus  raised  was  not  tried  as  an  issue  of  fact,  but  the 
motion  was  heard  upon  affidavits,  and  was  denied.  This  court  has 
repeatedly  held  that  a  judgment  in  the  Municipal  Court  cannot  be 
vacated  upon  a  motion  made  for  that  purpose  upon  the  ground  of  non- 
service  of  process,  when  the  application  is  not  coupled  with  a  request 
that  defendant's  default  should  be  opened.  Review  &  Record  Co.  v. 
Gilbreth,  65  Misc.  Rep.  503,  120  N.  Y.  Supp.  100;  Phillips  v.  Albert, 
81  Misc.  Rep.  131,  142  N.  Y.  Supp.  325 ;  Roberts  &  Lewis  Co.  v.  Dale, 
74  Misc.  Rep.  390,  132  N.  Y.  Supp.  404. 

[2]  The  second  order  appealed  from  is  not  contained  in  the  record, 
and  cannot  therefore  be  considered. 

Appeals  dismissed,  with  $10  costs. 


(90  Misc.  Rep.  307) 

SCHAEFFER  v,  MARSH  et  al, 

(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1915.) 

BiLt^  AND  Notes  ^=9382 — Bona  Fide  Pubchasebs — ^AvAXLABiLrry  or  De- 
fenses. 

Under  Negotiable  Instruments  Law  (Consol.  Laws,  c.  38)  $  35,  providing 
that,  where  an  instrument  is  in  the  bands  of  a  bolder  in  due  course,  a 
valid  delivery  thereof  by  all  parties  prior  to  him  so  as  to  make  tbem 
liable  to  blra,  is  conclusively  presumed.  It  was  not  a  defense  to  a  check 
In  the  bonds  of  a  bona  fide  holder  for  value  that  It  was  stolen  from  the 
maker  after  it  was  signed  and  in  all  respects  completed,  except  as  to 
delivery. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {  956 ;  Dec. 
Dig.  «&=»382.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Fred  Schaeffer  against  William  Marsh  and  another. 
From  a  judgment  for  defendants,  entered  after  a  trial  by  the  court 
without  a  jury,  plaintiff  appeals.  Reversed,  and  judgment  rendered 
for  plaintiff. 

Argued  April  term,  1915,  before  GUY,  BITUR,  and  PENDLE- 
TON, JJ. 

Louis  Halle,  of  New  York  City  (Samuel  J.  Levinson,  of  New  York 
City,  of  counsel),  for  appellant. 
Leon  A.  Malkiel,  of  New  York  City,  for  respondents. 

PENDLETON,  J.  The  action  was  brought  by  the  holder  for  value 
without  notice  of  a  certain  check  drawn  by  the  maker  to  one  Marsh, 
indorsed  by  the  latter  and  negotiated  with  plaintiff.  It  appears  by  the 
evidence  that  after  the  making  out  of  the  check  and  its  signature  by 
defendant,  and  before  delivery,  it  was  stolen  from  him,  and  there- 
after indorsed  and  negotiated  by  the  payee.  The  court  rendered  judg- 
ment for  defendants,  and  the  question  involved  on  this  appeal  is  wheth- 
er the  above  facts  constitute  a  defense  to  this  action. 
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When  stolen  from  the  maker,  the  check  was  in  all  respects  com- 
pleted, except  as  to  delivery.  There  is  no  evidence  of  any  negligence 
on  defendant's  part,  which  would  estop  him  from  alleging  that  the  check 
never  had  any  valid  inception  by  delivery,  and  the  question  is  therefore 
squarely  presented  as  to  whether,  under  the  Negotiable  Instruments 
Law,  the  above  facts  are  a  defense  to  the  check  in  the  hands  of  a  bona 
fide  holder  for  value.  In  Poess  v.  Twelfth  Ward  Bank,  43  Misc.  Rep. 
45,  86  N.  Y.  Supp.  857,  it  was  held  that  a  check  drawn  by  a  maker, 
certified  by  the  bank,  and  indorsed  by  the  maker  in  blank,  stolen  from 
the  maker  before  delivery,  was  nevertheless  valid  in  the  hands  of  a 
bona  fide  holder.  So  in  Greeser  v.  Sugarman,  37  Misc,  Rep.  799,  76 
N.  Y.  Supp.  922,  a  note  made  to  the  maker's  order  and  indorsed,  and 
afterwards  stolen  from  him,  was  valid  in  the  hands  of  a  bona  fide  hold- 
er for  value,  under  section  35  of  the  Negotiable  Instruments  Law. 
In  Linick  v.  Nutting,  140  App.  Div.  265,  125  N.  Y.  Supp.  93,  decided 
in  1910,  a  blank  check,  stolen  from  the  maker  and  afterwards  filled  in 
and  negotiated,  was  held  invalid  in  the  hands  of  a  holder  for  value 
without  notice ;  that  until  completion  and  delivery  it  had  no  inception, 
and  the  maker  could  not  be  held  liable,  unless  for  such  negligence  as 
would  estop  him  from  setting  up  the  nondelivery  by  him.  While  the 
reasoning  of  the  opinion,  and  the  case  cited  with  approval  (Burson  v. 
Huntington,  21  Mich.  415,  4  Am.  Rep.  497),  tended  to  the  view  that 
the  same  rule  would  apply  to  an  instrument  complete  in  form  stolen 
from  the  maker  before  delivery,  the  decision  itself  was  put  on  the 
ground  that  under  section  34  of  the  Negotiable  Instruments  Law  an 
incomplete  instrument,  which  has  not  been  delivered,  is  not  a  valid  con- 
tract in  the  hands  of  any  holder,  and  that  section  35  must  be  read  in 
connection  with  section  34,  and,  so  read,  its  provisions  as  to  the  con- 
clusive presumption  of  delivery  do  not  apply  in  the  case  of  an  incom- 
plete instrument,  such  as  the  one  under  consideration.  The  fair  re- 
sult of  these  cases  is  that,  where  the  instrument  is  complete,  except  as 
to  delivery,  the  nondelivery  is  not  a  defense  as  against  a  bona  fide 
holder  in  due  course  for  value. 

Judgment  reversed,  with  costs,  and  judgment  rendered  for  plain- 
tiff, with  costs.    All  concur. 


(90  Misc.  Eepw  319) 

APPLETON  v.  ROSE  et  al. 

(Snpreme  Court,  Appellate  Term,  First  Department.    May  13,  1015.) 

CousTs  «=»189 — ^Mttnicipai,  Courts — Attachment — Sebvice — Sttfticienct. 

Under  Municipal  Court  Act  (Laws  1902,  c.  580)  {  78,  requiring  a  levy 
on  attachment  to  be  made  on  property  consisting  of  a  demand  other 
than  an  Instrument  for  the  payment  of  money,  by  leaving  a  certified 
copy  of  the  warrant  and  a  notice  showing  the  property  attached  with 
the  person  against  whom  the  demand  exists,  and  section  83,  providing  that 
the-  marshal,  after  making  an  Inventory,  must  serve  the  summons,  together 
with  the  warrant  of  attachment  and  Inventory,  upon  the  defendant,  where 
jurisdiction  against  nonresidents  was  sought  to  be  secured  by  levies 
ander  an  attachment  directed  against  alleged  debtors  of  the  defendants, 
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but  no  copy  of  the  Inrentory  was  delivered  to  such  alleged  debjtors,  the 
court  never  acquired  Jurisdiction  of  defendants. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {J  409,  412,  413,  429, 
458;   Dec.  Dig.  «=»189.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Montagfue  I.  Appleton  against  Benjamin  D.  Rose  and  an- 
other. From  a  judgment  for  plaintiff,  entered  after  a  default  on  an  in- 
quest, defendants  appeal,  and  give  notice  of  an  intention  to  review  an 
order  overruling  a  traverse  of  the  return  and  denying  a  motion  to  va- 
cate an  attachment,  the  levies  under  it,  and  the  alleged  service  df  sum- 
mons and  complaint.    Reversed,  and  complaint  dismissed. 

Argued  April  term,  1915,  before  GUY,  BITUR,  and  PENDLE- 
TON, JJ. 

Frank  P.  Ufford,  of  New  York  City,  for  appellants. 
Crane  &  Baer,  of  New  York  City  (S.  Clinton  Crane,  of  New  York 
City,  of  counsel),  for  respondent. 

PENDLETON,  J.  The  action  is  by  an  employe  for  breach  of  an 
agreement  of  employment.  Defendants  being  nonresidents,  an  at- 
tachment was  issued,  and  jurisdiction  was  sought  to  be  secured  by 
levies  thereunder.  Defendants  appeared  specially,  and  moved  to  set 
aside  and  vacate  the  attachment,  the  attempted  levies  thereunder,  and 
the  alleged  service  of  the  summons  and  complaint.  The  court  set  the 
motions  for  trial  as  upon  a  traverse  of  the  return,  and,  after  hearing, 
denied  the  motions  set  the  case  for  trial,  and,  defendants  not  appear- 
ing, an  inquest  was  taken  and  judgment  rendered.  A  notice  of  ap- 
peal was  served,  including  a  notice  that  the  order  above  mentioned 
will  be  brought  up  for  review.  Notice  was  also  served  of  a  motion  in 
this  court,  on  affidavits  and  the  testimony  on  the  trial  of  the  traverse, 
to  vacate  the  alleged  levies  and  for  other  relief.  The  levies  under  the 
attachment  were  directed  against  Gimbel  Bros.,  a  corporation,  and  a 
copartnership  of  Bendheim  &  Strauss,  alleged  debtors  of  the  defend- 
ants. 

Defendants'  contention  is  that  no  notice  showing  the  property  at- 
tached was  left  with  the  person  against  whom  the  demand  exists,  cit- 
ing section  78  of  the  Municipal  Court  Act,  and  no  copy  of  the  inventory 
was  served  on  defendants  by  delivering  it  to  the  persons  served  under 
the  attachment,  as  required  by  section  83  of  that  act,  when  defendant 
has  no  place  of  residence  in  the  city,  and  that  only  one  copy  of  the 
warrant  was  delivered  to  each  of  such  persons,  whereas  two  are  re- 
quired, one  to  comply  with  section  78,  relating  to  service  on  the  per- 
son against  whom  the  demand  exists,  and  one  for  defendant  under 
section  83.  In  Umla  v.  Bennett,  30  App,  Div.  324,  51  N.  Y.  Supp. 
932,  the  failure  to  serve  a  copy  of  the  inventory  on  the  person  in  whose 
possession  the  property  attached  is  found  was  held  to  be  a  fatal  juris- 
dictional defect.  That  case  was  under  section  2910  of  the  Code,  but 
the  language  is  exactly  similar  to  section  83  of  the  Municipal  Court 
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Act  It  is  substantially  undisputed  that  a  copy  of  the  inventory  was 
not  delivered  to  either  Gimbel  Bros.,  or  Bendheim  &  Strauss,  as  re- 
quired by  section  83,  and,  this  being  so,  the  court  never  acquired  juris- 
diction of  defendants,  and  the  judgment  and  order  should  be  reversed. 
Hotel  Touraine  v.  Waite,  61  Misc.  Rep.  54,  113  N.  Y.  Supp.  19;  Mears 
V.  North  American  Brewing  Co.,  113  App.  Div.  41,  98  N.  Y.  Supp. 
1042;  Schloss  v.  Wilson,  74  Misc.  Rep.  90, 131  N.  Y.  Supp.  614;  Rob- 
erts &  Lewis  Co.  v.  Dale,  74  Misc.  Rep.  390,  132  N.  Y.  Supp.  404. 

In  view  of  the  foregoing,  it  is  unnecessary  to  consider  the  other 
questions  raised  by  appellants. 

Judgment  and  order  reversed,  with  costs,  and  complaint  dismissed, 
with  costs.    All  concur. 


PHIM/IPS  v.  AMBKIOAN  UNION  FIBE  INS.   CX>.   OF  PHILADELPHIA, 

PA.,  et  al.    (No.  7335.) 

(Supreme  Court,  Appellate  Division,  First  Department     May  14,  1915.) 

1.  Abatemknt  and  Revivax  $=>3{> — Dissoltjtiow  of  Cokpobation. 

On  dissolution  of  a  defendant  corporation,  the  action  abates  as  to  it 
[Ed.  Note. — For  other  cases,  see  Abatement  and  Berlval,  Cent  Dig.  Si 
194-204;   Dec.  Dig.  <8=>39.] 

2.  Pakties  ^=»59— Substitution  Detendaht. 

The  party  succeeding  to  all  the  rights  of  an  original  corporation  de- 
fendant on  whose  dissolution  the  action  against  it  abated,  is  entitled 
to  be  substituted  as  defendant  in  the  action. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  {§  9<X-94,  165 ; 
Dec.  Dig.  <S=»59.} 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harry  E.  Phillips  against  the  American  Union  Fire  In- 
surance Company  of  Philadelphia.  From  an  order  granting  the  motion 
of  Charles  Johnson,  Commissioner  of  Insurance  of  the  Commonwealth 
of  Pennsylvania,  to  be  permitted  to  come  in  as"  an  additional  party  de- 
fendant, plaintiff  appeals.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Wendell  P.  Barker,  of  New  York  City,  for  appellant. 
James  E.  Finegan,  of  New  York  City,  for  respondent 

PER  CURIAM.  [1,  2]  The  original  defendant  having  been  dis- 
solved, the  action  has  abated  as  to  it.  The  moving  party,  having  suc- 
ceeded to  all  the  rights  of  the  original  defendant,  is  entitled  to  be  sub- 
stituted as  defendant  in  the  action. 

The  order,  therefore,  should  be  modified  by  providing  that  the  com- 
missioner of  insurance  of  the  commonwealth  of  Pennsylvania  be  sub- 
stituted in  place  of  the  original  defendant,  and,  as  so  modified,  affirmed, 
without  costs.    Settle  order  on  notice. 
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(90  Misc.  Bep.  365) 

RUPPBRT  V.  CITY  OF  NEW  YORK  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1916.) 

L  MumcrPAL  Cobfobations    i3=784 — Kxcavations   iw    Stbeets — Liabiutt 
roB  Damages. 

In  an  action  for  damages  to  an  automobile  truck  weighing  from  6  to  11 
tons,  which  struck  a  depression  In  the  approach  to  a  bridge,  swerved,  and 
went  through  a  barrier  of  planks  Into  an  excavation  for  a  subway,  where 
the  roadway  was  from  25  to  30  feet  wide,  It  appeared  that  the  chauffeur 
knew  of  the  excavation,  and  there  was  no  evidence  as  to  the  construction 
of  the  barrier  to  support  a  finding  that  it  was  not  sufflcient  for  all  rea- 
sonable purposes,  a  recovery  against  the  contractor  for  the  excavation 
was  unwarranted. 

r^d.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  SS 
1636,  1637 ;   Dec.  Dig.  <S=>784.] 

2.  Municipal  Cobfobations  €=»819 — DErEcrs  m  Stbeets — Acxiows  fob  Ik- 

JDBIES — StTEFICIENCT  OF  EVIDENCE. 

In  an  action  for  damages  to  an  automobile  truck,  claimed  to  have  been 
due  to  a  hole  or  depression  in  the  approach  to  a  bridge,  where,  though 
one  witness  estimated  that  the  hole  was  six  inches  deep  and  testified  that 
It  had  existed  for  about  five  weeks  and  was  getting  deeper  and  bigger,  he 
refused  to  express  an  opinion  as  to  the  depth  or  condition  of  the  hole 
even  two  days  before  the  accident,  and  the  chauffeur,  who  had  passed 
over  the  roadway  two  days  before,  said  that  he  did  not  notice  the  hole, 
there  was  not  suflSclent  evidence  of  notice  to  the  city  to  render  it  liable. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  Si 
1739-1743;   Dec  Dig.  <S=>819.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Jacob  Ruppert  against  the  City  of  New  York  and  another. 
From  a  judgment  for  plaintiff,  entered  upon  the  verdict  of  a  jury,  de- 
fendants appeal.    Reversed,  and  new  trial  granted. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Walter  G.  Evans,  of  New  York  City  (Walter  R.  Kuhn,  of  Brook- 
lyn, of  counsel),  for  appellant  Construction  Co. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (Charlfes  J.  Nehr- 
bas  and  Terence  Farley,  both  of  New  York  City,  of  counsel),  for  ap- 
pellant City  of  New  York. 

Fitch,  Mott  &  Grant,  of  New  York  City  (Ashbel  P.  Fitch,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  This  action  is  brought  for  danuges  to  an  electric  auto- 
mobile truck  belonging  to  plaintiff.  While  proceeding  over  Manhattan 
Bridge  in  the  direction  of  Brooklyn,  and  after  leaving  the  asphalted 
roadway  of  the  bridge  proper,  the  chauffeur  in  charge  of  the  truck 
claims  that  on  the  downgrade,  on  what  we  might  call  the  "approach," 
he  encountered  a  hole  or  depression  in  the  roadway ;  that  he  thereupon 
lost  control  of  the  machine  so  that  it  swerved  over  12  feet  to  the  left. 
At  this  point  defendant  construction  company  was  engaged  in  making 
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an  excavation  for  the  new  subway,  and  the  truck  went  through  a  bar- 
rier of  planks  there  erected  and  was  precipitated  into  the  excavation. 

I  think  that  the  complaint  should  have  been  dismissed  at  the  close  of 
the  plaintiff's  case  on  the  appropriate  motion  made  by  both  defend- 
ants, after  the  denial  of  which  defendants  rested. 

[1]  The  accident  occurred  about  6:10  o'clock  in  the  morning  of  a 
day  late  in  November.  Plaintiff's  chief  witness  claims  to  have  been  able 
to  observe  movements  of  the  truck  over  300  feet  distant.  Moreover, 
regardless  of  the  extent  of  the  daylight,  there  is  positive  evidence  of 
plaintiff's  chauffeur  that  he  was  fully  aware  of  the  existence  of  the 
excavation  and  the  work  going  on  there  for  months.  While  the  one 
witness  said  that  he  did  not  see  the  barrier  there  (which  is  quite  nat- 
ural, since  the  automobile  admittedly  broke  it  down  before  he  arrived), 
the  chauffeur  testifies  to  its  existence.  Plaintiff  offered  no  evidence  as 
to  its  construction ;  consequently,  there  is  no  basis  for  a  finding  that 
it  was  not  sufficient  for  all  reasonable  purposes.  Apart  from  the  fact 
that  the  roadway  at  this  point  was  admittedly  from  25  to  35  feet  in 
width,  it  is  quite  manifest  that  no  liability  on  the  part  of  the  defendant 
can  be  predicated  on  the  mere  demolition  of  a  barrier  by  an  automo- 
bile weighing,  as  testified  to,  from  5  to  11  tons  running  on  a  down- 
grade. Although  this  proposition  appears  to  be  too  self-evident  to 
warrant  citation  of  authorities,  McDonald  v.  Degnon  Const.  Co.,  124 
App.  Div.  824,  828,  109  N.  Y.  Supp.  519.  and  City  of  Buffalo  v.  Hol- 
loway,  7  N.  Y.  493,  497,  57  Am.  Dec.  550,  may  be  noted  as  indicating 
that  a  contractor,  under  circumstances  similar  to  those  in  the  case  at 
bar,  cannot  be  expected  "to  erect  such  a  barrier  *  *  *  as  to  make 
such  an  accident  well-nigh  impossible,"  and  that  he  is  not  "in  the  posi- 
tion pf  an  insurer  against  possible  accidents." 

[2]  In  respect  of  the  liability  of  the  city,  while  one  of  plaintiff's 
witnesses  estimated  the  hole  to  be  six  inches  in  depth,  he  said  further 
that  the  depression  had  existed  there  for  about  five  weeks  "and  got 
deeper  and  bigger  from  wear  and  tear."  He  repeatedly  refused  to  ex- 
press an  opinion  as  to  the  depth  or  condition  of  the  hole  even  two  days 
before  the  accident.  The  chauffeur,  who  had  passed  over  the  roadway 
two  days  before,  said  that  he  did  not  notice  the  hole  there  then.  The 
mere  circumstance  of  a  depression  in  the  roadway  during  some  weeks 
is  not  sufficient  to  charge  the  city  with  notice,  and  there  is  a  complete 
absence  of  evidence  of  the  existence  of  the  hole  for  any  appreciable 
length  of  time  as  one  of  sufficient  dimensions  to  require  attention.  La- 
lor  v.  C.  of  N.  Y.,  208  N.  Y.  431,  102  N.  E.  558.  See,  also,  Faber  v. 
City  of  N.  Y.,  213  N.  Y.  411,  107  N.  E.  756. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 
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CBUM  ▼.  MONTGOMERX-DOTTEE  ICE  CO.    (No.  81/65.) 

(Supreme  Court,  Appellate  Division,  Third  Department    May  5,  1915.) 

AccoRn  AND  Satisfaction  <8=s>11 — Payment  by  Check — Receipt  in  Full- 
Receipt  AND  Use  of  Proceeds. 

Where  plaintiff  contracted  to  remove  ice  from  defendant's  icehouse, 
and  on  May  4th  was  discharged,  and  thereafter  rendered  four  separate 
accounts,  in  none  of  which  he  made  any  claim  on  account  of  his  dis- 
charge, and  accepted  defendant's  check  on  which  was  written  "settle- 
ment in  full"  and  receipted  the  last  bUl,  and,  when  he  noticed  the  words 
"settlement  in  full,"  added  the  words  "to  May  4th,"  and  cashed  it  and 
used  the  proceeds,  he  had  no  cause  of  action  for  profits  lost  by  his  dis- 
charge surviving  such  use  of  the  check. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent.  Dig.  {S 
75-82;  Dec  Dig.  <S=>11.] 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  John  Crum  against  the  Montgomery-Dotter  Ice  Company. 
From  an  order  setting  aside  a  verdict  in  favor  of  the  plaintiff  and 
granting  a  new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

B.  W.  Stryker,  of  Castleton,  for  appellant. 

Henry  S.  Kahn,  of  Cohoes  ^Rollin  B.  Sanford,  of  Albany,  of  coun- 
sel), for  respondent. 

JOHN  M.  KELLOGG,  J.  The  plaintiff  entered  into  a  contract  with 
the  defendant  to  remove  the  ice  from  its  iceliouses  at  17  cents  a  ton, 
and  while  he  was  performing  the  contract,  May  4,  1912,  the  defendant 
required  him  to  discontinue  the  work.  The  action  is  brought  to  recover 
the  prospective  profits  which  the  plaintiff  might  have  earned  if  the  con- 
tract had  been  performed  by  him.  The  jury  found  for  the  plaintiff 
$1,500  damages,  and  the  court  set  the  verdict  aside  and  ordered  a  new 
trial  upon  the  ground  that  it  was  against  the  weight  of  evidence,  hold- 
ing in  substance  that  a  full  settlement  had  been  made  between  the 
parties.  The  defendant  contended  that  the  contract  was  conditional 
that  the  plaintiff  would  not  get  drunk  during  the  continuance  of  the 
work.    Plaintiff  denies  that  any  such  condition  was  in  the  contract. 

About  April  21st  the  defendant  notified  the  plaintiff  that  he  had  been 
drunk  and  that  the  contract  was  terminated.  The  plaintiff  pleaded  to 
be  permitted  to  continue  the  contract,  promising  that  he  would  drink 
no  more,  and  the  defendant  permitted  him  to  continue.  Upon  May  4th 
the  defendant  notified  the  plaintiff  to  discontinue  the  work.  The  plain- 
tiff's only  reply  was  that  he  was  ready  to  continue  the  contract.  There 
is  no  substantial  denial  of  the  allegation  that  the  plaintiff  was  dis- 
charged in  April  for  drunkenness  and  was  reinstated  upon  the  agree- 
ment to  keep  sober.  After  the  discharge  the  defendant  purchased 
certain  ice  tools  of  the  plaintiff,  and  requested  him  to  render  an  account 
so  they  could  settle  up.  The  plaintiff  rendered  four  separate  accounts 
in  none  of  which  did  he  make  any  claim  on  account  of  his  discharge. 

^EsFor  oUier  cases  aee  game  topic  &  KET-NDHBER  in  all  Key-Numbered  Digests  A  Indexes 
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May  6th  plaintiff  wrote  defendant  a  letter  stating  the  total  amount 
of  ice  removed,  the  payments  made,  and  showing  a  balance  due  therefor 
of  $71.36.  He  then  refers  to  a  boat  which  was  employed  by  him,  say- 
ing that  he  had  paid  Baldwin  for  April  on  account  of  it  $91.50,  which 
was  very  expensive,  and  tliat  he  is  not  inclined  to  pay  for  more  than 
four  days  in  May  at  $2.50  a  day ;  that  the  breaking  down  of  the  boat 
has  caused  him. great  trouble.  He  then  speaks  of  certain  ice  tools 
which  he  had  bought  and  paid  for,  costing  $56 ;  and  that  there  is  $6 
worth  of  rope,  five  ice  hooks  worth  $4.85,  two  summer  bars  at  $10, 
pulley  blocks,  etc.,  for  buoys  on  the  boat  60  cents,  making  a  total  of 
$21.35,  and  adds:  "With  theee  present  goods  this  leaves  a  balance  due 
me  of  $149.21."  He  then  again  refers  to  Baldwin's  bill,  says  that  the 
extra  oil  and  goods  in  his  bill  are  now  on  the  boat ;  also,  20  gallons  of 
gasoline  paid  for,  "together  with  Saturday's  work  of  March  29th, 
which  totals  $32,  where  I  held  the  men  at  icehouse  under  your  instruc- 
tions waiting  for  a  boat  which  did  not  arrive,  leaving  a  total  which  is 
due  me  added  together,  with  the  foregoing  account,  of  $181.21.  Bald- 
win has  also  charged  me  for  meeting  Dotter  at  Coeyman's  $2.50,  also 
$1.50  extra  for  running  to  the  Clifford  icehouse  to  measure  ice,  which 
should  be  added  to  the  foregoing  amount,  leaving  a  total  to  me  of 
$185.21."    He  then  says: 

"Nov  Fred  I  am  In  consitltatloa  with  Mr.  Solomon  Co.  and  any  good  word 
that  yon  might  s^y  would  be  highly  appreciated  for  future  recognition." 

He  then  speaks  of  some  other  ice  tools,  and  continues : 

"As  these  goods  have  been  used  we  will  figure  them  in  at  125.00  for  entire 
lot  now,  making  a  balance  due  me  less  goods  which  I  have  left  for  accommo- 
daUon  a  total  of  $210.21.'' 

On  May  9th  he  renders  another  bill  embracing  substantially  the 
same  items,  discounting  the  ice  tools  15  per  cent,  with  a  balance  of 
$179.79.  On  May  11th,  at  defendant's  request,  he  incloses  an  itemized 
bill  for  the  same  amount.  On  May  14th  he  wrote  that  he  had  adjusted 
the  differences  with  Baldwin  and  sends  the  adjustment  between  him 
and  Baldwin,  showing  $36.46  due  Baldwin.    He  says  in  the  letter : 

"When  I  left  the  yacht  last  Saturday  the  cans  were  filled  with  oil  and  gaso- 
line tank  was  nearly  filled  which  I  had  paid  for.  Now  this  bill  of  Baldwin's — 
I  want  to  be  fair.  But  will  not  pay  for  putting  boat  in  running  order  nor  for 
oil  and  gasoline  hia  men  have  used  on  her.  I  paid  his  man  all  through  the 
high  water  making  a  total  of  $91.50  foy  month  of  April  and  claim  that  the 
extra  oil  bill  he  presents  is  not  for  me  to  pay." 

On  May  17th  the  defendant's  president  met  the  plaintiff,  saying  he 
wanted  to  make  a  fair  settlement  with  him,  and  gave  him  a  check  for 
$36.48,  the  amount  shown  due  Baldwin  from  the  plaintiff  according  to 
their  settlement,  and  gave  the  plaintiff  a  check  for  $173.03  upon  which' 
was  written  the  words,  "Settlement  in  full,"  delivered  it  to  the  plaintiff, 
and  he  receipted  the  fourth  bill,  which  was  substantially  like  the  other 
bills  but  with  more  details.  It  has  been  lost,  but  there  is  no  dispute 
about  its  contents.  The  plaintiff  took  the  check  to  the  bank  that  day 
and  for  the  first  time,  as  he  says,  noticed  the  words,  "Settlement  in 
full."    He  then  added,  without  the  defendant's  knowledge,  the  words 
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■'to  May  4th" ;  that  being  the  date  when  he  was  discharged.  The  check 
^yas  cashed  by  the  plaintiff  and  the  money  used  by  him.  From  the 
time  that  the  defendant  told  the  plaintiff  not  to  continue  the  work  and 
he  replied  he  was  ready  to  go  on,  no  claim  was  ever  made  by  plaintiff 
for  any  damages  or  for  any  other  matter  outside  of  the  accounts  ren- 
dered except  by  the  complaint  served. 

Whatever  was  due  to  the  plaintiff  was  upon  the  contract  for  remov- 
ing the  ice  and  for  the  ice  tools  purchased  and  for  the  miscellaneous 
items  which  the  plaintiff  thought  the  defendant  ought  to  pay  on  account 
of  the  contract  and  for  which  the  defendant  was  willing  to  pay  him. 
If  the  plaintiff  claimed  any  other  sum  due  him  growing  out  of  the 
contract  itself,  it  was  his  duty  to  make  the  claim.  It  is  clear  the  de- 
fendant from  the  accounts  rendered  believed,  and  was  induced  by  the 
plaintiff  to  believe,  that  the  settlement  was  in  full  of  all  matters  grow- 
ing out  of  the  ice  contract.  And  evidently  the  plaintiff  so  understood 
it.  The  plaintiff  could  not  use  the  check  or  change  its  reading  without 
the  defendant's  consent  and  then  claim  it  was  not  a  settlement  in  full. 
Wisner  v.  Schopp,  34  App.  Div.  199,  54  N.  Y.  Supp.  543 ;  Nassoiy  v. 
Tomlinson,  148  N.  Y.  326,  42  N.  E.  715,  51  Am.  St.  Rep.  695;  Fuller 
v.  Kemp,  1381^.  Y.  231,  33  N.  E.  1034,  20  L.  R.  A.  785. 

The  plaintiff  therefore  had  no  cause  of  action  surviving  after  he 
used  the  check  with  knowledge  of  its  contents.  The  verdict  therefore 
was  against  the  law  and  clearly  against  the  evidence.  The  order  setting 
it  aside  and  granting  a  new  trial  is  therefore  affirmed,  with  costs  to 
respondent.    All  concur. 


ROSS  V.  McCarthy. 

(Supreme  Court,  Appellate  Division,  Third  Department    May  6,  1915.) 

L  Appeal  and  Error  €=»1050 — Evidence  «=>183 — Best  and  Secondabt — 
Contents  of  Telrqbams. 

In  an  action  to  recover  money,  which  plaintiff  claimed  he  loaned  de- 
fendant, in  which  defendant  claimed  that  the  loan  was  made  to  a  third 
party,  and  that  the  money  was  sent  to  her  to  apply  on  an  indebtedness 
due  her  from  such  third  party,  It  was  clearly  erroneous  and  very  harm- 
ful to  defendant  to  permit  plaintiff  to  testify  concerning  the  contents  of 
a  telegram,  which  he  claimed  to  have  received  from  defendant,  asking 
him  to  send  her  such  money ;  there  being  no  claim  that  the  telegram  had 
been  lost  or  destroyed,  or  that  it  was  not  in  fact  in  plaintlfTs  possession. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1068, 
1060,  4153-4157,  4166 ;  Dec  Dig.  «=3l050 ;  Evidence,  Cent  D^.  SS  605- 
637;   Dec.  Dig.  «=183.] 

2.  Appeal  and  Ebbob  «s9ii77 — Revebsal — New  Trial — MosuNDBBSTANDnto 
OF  Issues. 

■Where  the  testimony  sought  to  be  Introduced,  and  the  court's  rulings 
and  remarks,  indicated  that  a  clear  understanding  of  the  issues  did  not 
exist  until  the  trial  had  well  progressed,  and  it  appeared  that  this  misun- 
derstanding was  prejudicial  to  defendant,  a  Judgment  against  defendant 
should  be  reversed,  and  a  new  trial  should  be  granted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S|  4597- 
4604,  4606-4610;   Dec.  Dig.  «=>1177.] 

*=»F«r  other  cases  see  same  topic  A  KET-NUUBBR  In  all  Ker-Numbered  Dlgeata  *  Indexes 
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Ai^eal  from  Trial  Term,  St  Lawrence  County. 

Action  by  Milan  H.  Ross,  as  administrator  of  William  H.  Wilder, 
deceased,  against  Margaret  McCarthy.  From  a  judgment  in  favor  of 
plaintiff,  and  from  an  order  denying  defendant's  motion  for  a  new  trial, 
made  upon  all  the  grounds  stated  in  Code  Civ.  Proc.  §  999,  defendant 
appeals.    Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KEhUOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

W.  J.  Saunders,  of  Dickinson  Center,  for  appellant. 
George  H.  Bowers,  of  Canton  (Ledyard  P.  Hale,  of  Albany,  of  coun- 
sel), for  respondent 

LYON,  J.  There  are  two  causes  of  action  stated  in  the  complaint. 
The  first  .is  upon  a  note  of  $16,  made  in  November,  1903,  ten  years 
before  the  commencement  of  the  action,  payable  to  one  Bucklin  or 
bearer,  one  day  after  date  with  usCj  which  note  plaintiff  claims  to  have 
taken  of  Bucklin  at  the  time  of  its  execution,  crediting  him  therefor  on 
his  store  bill,  and  to  hav«  transferred  to  himself  as  administrator  of 
the  Wilder  estate,  just  prior  to  bringing  this  action  in  December,  1913. 
The  plaintiff  claims  that  $1  was  paid  upon  the  note  in  September,  1909, 
saving  it  from  the  operation  of  the  statute  of  limitations.  This  the  de- 
fendant denies. 

The  second  cause  of  action  is  upon  an  alleged  loan  of  $100  by  plain- 
tiff as  such  administrator  to  defendant  in  February,  1910,  for  which 
the  plaintiff  took  no  written  obligation.  The  defendant  denies  borrow- 
ing the  money,  and  claims  that  the  loan  was  in  fact  made  by  the  plain- 
tiff to  Mrs.  Pharisee  to  enable  her  to  pay  the  defendant  $100  upon  the 
mortgage  which  the  defendant  held  upon  Mrs.  Pharisee's  property, 
which  property  was  formerly  owned  by  the  plaintiff,  and  upon  which 
he  then  held  the  first  mortgage. 

The  jury  found  in  favor  of  the  plaintiff  for  the  full  amount  demand- 
ed, and  from  the  judgment  entered  thereon,  and  the  denial  of  defend- 
ant's motion  for  a  new  trial  upon  the  minutes,  this  appeal  has  been 
taken. 

Regarding  the  loan  of  $100,  the  plaintiff's  testimony  is  that  about 
January  1,  1910,  at  his  store,  the  defendant  stated  that  she  was  staying 
with  a  sick  daughter  at  Auburn,  N.  Y.,  and  wanted  to  know  if  the 
plaintiff  could  send  her  some  money  in  case  the  girl  were  taken  worse, 
which  the  plaintiff  told  her  he  would  do,  if  he  had  it ;  that  on  the  8th 
day  of  February,  1910,  he  received  a  telegram  from  the  defendant,  say- 
ing "that  the  girl  was  just  alive  and  wanted  me  to  send — asked  me  if  I 
could  send — her  $100.  I  immediately  replied  that  I  would  send  the  $100 
by  return  mail,  which  J.  did;"  that  he  sent  her  a  check  of  the  Wilder 
estate  payable  to  her  order. 

[1]  Objection  was  seasonably  made  to  plaintiff's  testifying  to  the 
contents  of  telegram,  as  not  the  best  evidence.  The  objection  was  over- 
ruled, to  which  the  defendant  excepted.  The  defendant  testified  that 
she  sent  no  telegram  to  the  plaintiff  asking  for  the  money,  but  that  the 
plaintiff  sent  a  check  to  her,  without  even  writing  her,  and  that  it  was 
sent  pursuant  to  the  understanding  between  the  plaintiff,  the  defendant, 
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and  Mrs.  Pharisee,  as  loaned  by  the  plaintiff  to  Mrs.  Pharisee,  to  be 
applied  by  defendant  as  a  payment  upon  the  mortgage  held  by  the  de- 
fendant against  Mrs.  Pharisee.  The  reception  of  the  testimony  as  to 
the  contents  of  telegram,  in  absence  even  of  the  claim  that  the  tele- 
gram had  been  lost  or  destroyed,  or  was  not  in  fact  at  the  tune  in  the 
possession  of  the  plaintiff,  was  clearly  erroneous,  and  in  my  judgment 
very  harmful  to  the  defendant.  It  strongly  tended  to  support  the 
plaintiff's  contention  that  the  loan  was  made  by  him  to  the  defendant, 
and  not  to  Mrs.  Pharisee,  and  this  was  the  crucial  question  in  the  case. 

The  defendant  also  took  objection  and  exception  to  the  testimony  of 
the  plaintiff  that  the  check  was  afterward  paid  through  the  bank,  upon 
the  ground  that  such  testimony  was  not  the  best  evidence,  and  that  the 
check  itself  showed  what  the  fact  was.  The  plaintiff  did  not  at  any 
time  produce  the  check. 

The  court  also  excluded  the  testimony,  oflEered  by  the  defendant,  to 
the  effect  that  the  plaintiff  was  credited  with  the  Ida  Pharisee  milk  at 
the  factory,  confirmatory  of  defendant's  claim  that  the  money  was 
loaned  to  Mrs.  Pharisee,  and,  in  connection  with  the  question  as  to 
whether  he  told  defendant  that  he  could  get  his  pay  from  the  milk,  as 
proving  that  plaintiff  had  received  the  whole  or  a  portion  of  the  $100 
therefrom. 

In  the  charge  the  court  commented  upon  the  absence  as  a  witness  of 
Mrs.  Pharisee,  who  was  the  sister-in-law  of  the  defendant,  and  at  the" 
close  of  the  charge  plaintiff's  attorney  requested : 

"I  ask  your  honor  to  charge  the  Jury  that  it  has  the  right  to  assume,  from 
the  absence  of  Mrs.  Pharisee,  that  if  she  were  present  she  would  give  testi- 
mony adverse  to  the  defendant. 

"The  Court:  I  so  charga" 

To  which  the  defendant  excepted. 

I  think  that  the  correctness  of  this  ruling  is  very  questionable.  The 
court's  statement  was  certainly  prejudicial.  It  appears  from  the  evi- 
dence that  Mrs.  Pharisee  was  subpoenaed  by  defendant  as  a  witness, 
and  was  in  court  the  preceding  Monday,  and  that  she  was  given  an 
attendance  fee  of  50  cents,  and  that,  while  she  said  she  could  not  come 
back,  this  defendant  thought  she  was  compelled  to  come  back.  Very 
likely  Mrs.  Pharisee  was  not  particularly  friendly  to  the  defendant, 
who  had  foreclosed  the  mortgage  against  her,  and  was  not  anxious  to 
relieve  the  defendant  of  liability  for  the  payment  of  the  $100,  especially 
by  testifying  that  the  witness  herself  was  liable  for  its  payment. 

[2]  It  is  evident,  from  the  testimony  sought  to  be  introduced  by  the 
attorneys,  and  from  the  rulings  and  remarks  of  the  court  upon  the 
trial,  that  a  clear  understanding  of  the  issues  did  not  exist  until  the 
trial  had  well  progressed,  which  upon  the  whole  we  think  was  prejudi- 
cial to  the  defendant.  The  claims  of  each  party  are  now  understood, 
and  a  retrial  will  probably  result  in  an  intelligent  and  just  verdict. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event    All  concur. 
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(90  Misc.  Rep.  311) 

OTTO    V.  FRANKLIN'S,  Inc. 

SAME  V.  POHLEY. 

(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1915.) 

COBFOBATIONS  ^=>650— iNSPECnON   OF  BoOKS— EXCXTBE. 

Under  the  law  requiring  every  foreign  stock  corporation  having  an 
office  for  the  transaction  of  business  In  the  state  to  keep  a  stock  book, 
to  be  open  for  the  Inspection  of  Its  stockholders,  and  Imposing  a  penalty 
for  refusal  to  comply  therewith,  that  a  corporation's  stock  book  was 
taken  from  Its  possession  under  a  subpoena  duces  tecum,  in  a  suit  against 
it  In  the  federal  court,  excused  the  corporation  and  its  treasurer  for  their 
refusal  to  exhibit  it;  and  the  fact  that  it  bad  in  its  possession  a  list  of 
persons  who  had  purchased  stock  after  the  seizure  of  its  stock  book. 
Which  it  refused  to  exhibit,  did  not  subject  it  to  the  penalty. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  U  2517,  2573 ; 
Dee.  Dig.  <g=>650.] 

Appeal  from  Municipal  Court,  Borough  of  The  Bronx,  First  Dis- 
trict. 

Separate  actions  by  Augusta  Otto  against  Franklin's,  Incorporated, 
and  against  John  N.  Pohley,  its  treasurer.  Judgments  for  plaintiff,  and 
defendants  appeal.  Reversed,  and  judgments  directed  for  defendant 
in  each  action,  and  complaints  dismissed. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

George  D.  Zahm,  of  New  York  City,  for  appellants. 
Willard  S.  Allen,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  The  actions  were  brought  to  recover  penalties 
imposed  by  statute  for  refusal  to  exhibit  the  stock  book  of  a  foreign 
corporation.  The  answers  alleged  that,  previous  to  the  demand,  the 
stock  book  had  been  taken  out  of  the  possession  of  the  company  by 
virtue  of  a  subpoena  issued  out  of  the  United  States  court,  and  has 
ever  since  been  in  the  control  of  the  United  States  government.  The 
statute  in  question  requires : 

"Every  foreign  stock  corporation  having  an  office  for  the  transaction  of 
bnslness  in  this  state,  *  •  •  shall  keep  therein  a  book  to  be  known  as  a 
stock  book,  containing  the  names,  alphabetically  arranged,  of  all  persons  who 
are  stockholders  of  the  corporation,  showing  their  places  of  residence,  the 
number  of  shares  of  stock  held  by  them  respectively,  the  time  when  they  re- 
spectively became  the  owners  thereof,  and  the  amount  paid  thereon.  Such 
stock  book  shall  be  open  daily,  during  business  hours,  for  the  inspection  of  its 
stockholders."    Laws  1897,  c.  884,  $  3. 

It  is  undisputed  that  defendant  company  kept  such  a  book  up  to 
about  eight  months  before  plaintiff's  demand  for  inspection,  at  which 
time  it  was  taken  from  defendant's  possession  under  a  subpoena  duces 
tecum  issued  out  of  the  United  States  court  in  proceedings  on  an  in- 
dictment against  certain  ofHcers  of  defendant  company  for  the  alleged 
sending  of  fraudulent  matter  through  the  mails,  and  the  government 
still  at  the  time  of  the  alleged  demand  by  plaintiff  held  possession 
of  the  same.   It  is  also  undisputed  that,  subsequent  to  the  taking  posses- 

<a)For  oth«r  canen  im  luns  topic  A  KST-KUMBER  ta  all  Key-Nombored  BiKesta  ft  IndazM 
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sion  of  said  book,  a  number  of  transfers  of  stock  and  issuance  of  new 
certificates  had  taken  place,  and  that  the  corporation  had  in  its  posses- 
sion a  certificate  book,  from  which  such  stock  certificates  had  been 
issued,  and  in  which  the  stubs  remained,  showing  to  whom  the  certifi- 
cates had  been  issued  and  perhaps  other  data  from  which  some  in- 
formation could  possibly  have  been  obtained. 

There  can  be  little  question  that  the  possession  of  the  book  under  the 
mandate  of  the  United  States  court  is  a  good  excuse  for  the  failure 
to  exhibit  it.  That  compliance  with  a  statutory  requirement  is  excused 
when  prevented  by  an  exercise  of  goverrunental  authority  is  well  set- 
tled. In  People  ex  rel.  Nugent  v.  Police  Com'rs,  114  N,  Y.  245,  at 
page  248, 21  N.  E.  421,  at  page  422,  it  is  held : 

"It  is  both  unreasonable  and  unjust  to  the  citizen  to  hold  that  In  any  case 

he  Is  subject  to  a  penalty  Imposed  by  law  for  noaperformance  of  a  duty,  when 
such  performance,  without  fault  on  his  own  part,  la  prevented  by  law.  It  Is 
far  more  agreeable  to  reason  to  construe  such  a  statute  as  containing  an  Im- 
plied undertaking  on  the  part  of  the  state  that  performance  shall  not  be  hin- 
dered or  prevented  by  any  legal  authority  within  the  limits  of  the  state,  and, 
as  a  necessary  consequence,  that,  when  thus  hindered  and  prevented,  the  stat- 
ute shall  not  operate  as  against  the  citizen  or  officer  thwarted  in  the  attempt 
at  performance.  The  principle  which  justifies  and  demands  such  a  construc- 
tion of  this  statute,  as  will  relieve  the  relator  from  the  penalty  of  enforced 
nonperformance,  by  the  act  of  the  law,  is  sanctioned  by  elementary  writers 
and  in  adjudged  cases" — citing  Wilckens  v.  Wlllet,  *40  N.  Y.  521 ;  Noble  v. 
Smith,  5  Johns.  357 ;  Hassam  v.  Griffin,  18  Johns.  48,  9  Am.  Dec.  184  j  Wat- 
ties V.  Marsh,  5  Cow.  176 ;  Martin  v.  Wood,  7  Went  132. 

The  learned  justice  in  the  court  below  gave  judgment  for  plaintiff, 
however,  on  the  ground  that  the  taking  possession  of  the  stock  book 
did  not  release  defendant  from  the  penalty  for  the  reason  that  it  had 
in  its  possession  a  list  of  persons  who  had  purchased  stock  subsequent 
to  the  seizure  of  its  stock  book,  which  it  failed  to  exhibit  to  plaintiff. 
This  was  error.  The  statute  is  highly  penal  in  character,  and  must  be 
strictly  construed.  What  the  statute  requires  is  a  stock  book  showing 
all  the  stockholders  of  the  company,  their  residences,  number  of  shares 
held,  when  acquired,  and  the  amount  paid  thereon,  all  alphabetically 
arranged.  The  fact  that  such  book  had  been  taken  possession  of  on 
governmental  authority  either  was  or  was  not  a  defense.  If  it  was, 
the  failure  to  exhibit  some  other  papers  could  not  create  a  liability,  as 
none  such  was  imposed  by  the  statute ;  if  it  was  not,  exhibiting  some 
other  papers  would  have  been  ineffectual.  Tyng  v.  Corporation  Trust 
Co.,  104  App.  Div.  486,  93  N.  Y.  Supp.  928,  and  People  ex  rel.  Singer 
v.. Knickerbocker  Trust  Co.,  38  Misc.  Rep.  446,  77  N.  Y.  Supp.  1000, 
cited  by  plaintiff,  are  not  in  point.  In  Tyng  v.  Corporation  Trust  Co., 
104  App.  Div.  486,  93  N.  Y.  Supp.  928,  it  was  held  that  the  failure  of 
the  stock  book  to  contain  all  the  items  provided  for  by  the  statute  did 
not  excuse  the  transfer  agent  from  complying  with  a  request.  In  this 
case  the  book  was  kept  as  "the  stock  book,"  and  the  refusal  was  to 
exhibit  the  very  book  purporting  to  be  the  one  provided  for  in  the  stat- 
ute. This  presents  a  very  different  question.  In  People  ex  rel.  Singer 
v.  Knickerbocker  Trust  Co.,  38  Misc.  Rep.  446,  77  N.  Y.  Supp.  1000, 
the  proceeding  was  by  mandamus  not  to  enforce  a  penalty.  When  a 
stock  book  is  destroyed,  the  question  of  a  reasonable  opportunity  to 
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procure  another  may  arise,  but  such  question  is  not  here  presented, 
where  the  taking  is  for  a  temporary  purpose.  The  witness  testified 
they  "were  expecting  it  back  daily." 

Judgments  reversed,  with  costs,  and  judgments  directed  for  defend- 
ant in  each  action,  with  costs,  and  complaints  dismissed,  with  costs. 
All  concur. 


ac^IGO  FURNACE  CO.  ▼.  QUINN  et  aL  (No.  189/45.) 

(Supreme  Court,  Appellate  Division,  Fourth  Department    May  12,  1915.) 

EVIDENCE  «=»354— Actions  Between  Pabtnebs— Book  Entries. 

In  an  action  between  partners,  entries  by  employ^  of  plaintiff,  who 
were  not  employ^  of  the  partnership,  in  books  not  shown  to  be  the  books 
of  the  partnership,  were  not  evidence  against  defendants,  without  proof 
that  they  correctly  recorded  partnership  transactions. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {{  1432-1483 ;  Dec. 
Dig.  <g=93M.] 

Appeal  from  Trial  Term,  Cattaraugus  County. 

Action  by  the  Sligo  Furnace  Company  against  Thomas  H.  Quinn 
and  others.  From  a  judgment  in  favor  of  plaintiff,  defendants  ap- 
peal.   Reversed,  and  new  trial  ordered. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  hAM- 
BERT,  and  MERRELL,  JJ. 

Allen  J.  Hastings,  of  Olean,  for  appellants. 
Charles  J.  Hardy,  of  New  York  City,  for  respondent 

PER  CURIAM.  Without  passing  upon  the  question  as  to  whether 
there  was  a  partnership  between  the  parties,  we  think  the  books  of 
account,  from  which  alone  the  alleged  partnership  transactions  were 
proved  by  means  of  copies  or  statements,  were  not  shown  to  be  books 
of  the  partnership.  They  were  kept  by  employes  of  plaintiff,  who  were 
not  employes  of  the  partnership.  The  entries  were  not  evidence 
against  defendants,  without  proof  that  they  correctly  recorded  partner- 
ship transactions.  We  think  defendants'  exception  to  the  admission 
in  evidence  of  the  statements  from  these  books  was  well  taken. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event 


ASSETS  COLLECTINQ  CO.  v.  DQUlTABLiB  TRUST  CO.  OF  NEW  YORK. 

(Supreme  Court,  'Appellate  Division,  Second  Department    May  7,  1915.) 

Venue  «=9ffl — Change  oe  Venue— Laches. 

Where  defendant,  having  noticed  a  case  for  trial,  and  after  It  had  been 
placed  upon  the  calendar  secured  a  delay  of  more  than  20  months,  he  was 
guilty  of  such  laches  as  would  prevent  him  from  moving  for  a  change  of 
the  place  of  trial. 

[Ed.  Note, — For  other  cases,  see  Venue,  Cent  Dig.  f§  94-99 ;  Dec.  Dig. 
<8=»61.] 
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Appeal  from  Special  Term,  Westchester  County. 

Action  by  the  Assets  Collecting  Company  against  the  Equitable  Trust 
Company  of  New  York.  From  an  order  of  the  Special  Term  changing^ 
the  place  of  trial,  plaintiff  apjpeals.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Ferdinand  E.  M.  BuUowa,  of  New  York  City,  for  appellant. 

William  E.  S,  Griswold,  of  New  York  City,  for  respondent. 

RICH,  J.  While  no  reason  is  given  as  a  ground  for  making  the  or- 
der by  the  learned  justice  at  Special  Term,  it  is  contended  by  respond- 
ent that  the  order  was  properly  granted  because,  first,  the  county  of 
Westchester  was  not  the  proper  county ;  second,  that  this  is  a  trans- 
itory action,  and  should  be  tried  where  the  transaction  occurred ;  and, 
third,  upon  the  ground  of  Vhe  convenience  of  witnesses. 

The  action  was  commenced  by  the  service  of  the  summons  and  com- 
plaint in  December,  1911.  The  answer  was  served  January  21,  1913, 
and  plaintiff's  reply  was  served  May  6,  1913,  and  the  case  is  now  on  the 
calendar  of  the  Westchester  Trial  Term  for  trial,  it  having  been  no- 
ticed by  both  parties  in  1913.  On  the  13th  day  of  January,  1915,  the 
parties  stipulated  that  the  action  "be  set  for  trial  on  the  calendar  of  the 
Trial  Term  of  the  Supreme  Court  held  in  and  for  the  county  of  West- 
chester on  the  15th  day  of  February,  1915,  and  that  said  action  shall  be 
so  marked  for  trial  on  the  call  of  any  calendar  on  which  it  may  appear 
prior  to  that  date." 

The  defendant  was  not  entitled  to  the  order  as  a  matter  of  right, 
upon  the  ground  that  neither  party  to  the  controversy  resided  in  the 
county  of  Westchester,  because  no  demand  for  a  change  of  the  place 
of  trial  was  served  before  or  with  the  answer,  as  required  by  section 
986  of  the  Code  of  Civil  Procedure.  We  do  not  decide,  however,  that 
the  plaintiff  does  not  reside  in  Westchester  county.  It  has  been  held  so 
often  that  it  seems  to  be  unnecessary  to  cite  authorities  to  sustain  the 
proposition  that  the  place  of  trial  of  an  action  will  not  be  changed  from 
a  rural  county  to  either  the  county  of  New  York  or  the  county  of 
Kings,  and  the  defendant  was  not  entitled  to  the  order  upon  that 
ground.  After  noticing  the  case  for  trial,  and  after  it  was  upon  the 
caleiidar,  the  defendant  secured  a  delay  of  more  than  20  months  be- 
fore moving  to  change  the  place  of  trial,  and  now,  after  obtaining  th* 
benefit  of  this  long  delay,  the  motion  ought  to  have  been  denied  upon 
the  ground  of  laches. 

The  order  must  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  denied,  with  $10  costs.    All  concur. 
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PISOPLB  T.  SOHWAKZa 

(Supreme  Court,  Appellate  Division,  Second  Department    May  7,  1915.) 

Batl  «=»79— Ckimina-l  Cases— Fobfkitdbb — BsoucnaN  or  Liabiutt. 

The  financial  condition  of  a  surety  on  a  forfeited  $300  ball  bond  held 
not  such  as  to  practically  pauperize  him  if  compelled  to  pay  the  bond,  and 
a  reduction  of  liability  to  ?150  was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  BaU,  Cent  Dig.  if  350-369;  Dec.  Dig, 
€=>79.] 

Appeal  from  Kings  County  Court. 

Action  by  the  People  of  the  State  of  New  York  against  Frank 
Schwarze  to  forfeit  a  bail  bond.  From  an  order  remitting  a  part  of 
the  liability  on  the  bond,  and  from  an  order  refusing  to  resettle  the 
order,  the  People  appeal.  Reversed,  and  judgment  on  default  rein- 
st&tcci 

Ar^ed  before  JENKS,  P.  J.,  and  THOMAS.  STAPI.ETON.  and 
RICH,  JJ. 

Harry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey,  Dist.  Atty.,  and  Hersey  Egginton,  Asst.  Dist.  Atty.,  both  of  Brook- 
lyn, on  the  brief),  for  the  People. 

Matthew  W.  Carmel,  of  Brooklyn  (Rufus  L.  Perry,  of  Brooklyn, 
on  the  brief),  for  respondent 

PER  CURIAM.  The  defendant  gave  an  undertaking  in  bail,  and 
his  principal  defaulted  within  a  few  days.  .  The  defendant  was  not 
proceeded  against  until  1909, .when  judgment  was  entered  upon  his 
default  in  an  action  brought  against  him.  Upon  application  to  the 
County  Court  the  judgment  was  reduced  from  $300  to  $150,  which 
was  paid  forthwith.    The  People  appeal. 

The  defendant  never  produced  the  accused,  and  did  not  show  that 
refusal  to  discharge  liability  would  result  in  destitution  in  his  family, 
deprivation  of  their  support  and  education,  and  deprivation  of  his 
creditors.  People  v.  Heit,  152  App.  Div.  179,  136  N.  Y.  Supp.  651. 
See,  also.  Matter  of  Pellegrino,  152  App,  Djv.  482,  137  N.  Y.  Supp. 
305,  affirmed  207  N.  Y.  770,  101  N.  E.  1113.  The  margin  between 
the  present  condition  of  the  defendant  ahd  that  required  by  the  rule 
indicated  in  People  v.  Heit,  supra,  is  not  so  narrow  as  to  be  measured, 
so  to  speak,  by  $150.  The  condition  of  the  defendant,  as  revealed  by 
his  examination  in  supplemental  proceedings,  justifies  a  more  optimistic 
view  than  that  taken  by  him,  and  does  not  justify  his  conclusion  that 
the  payment  of  the  $300  would  "practically  pauperize"  the  defendant. 
He  keeps  a  shop  for  the  sale  of  liquor  at  retail.  He  is  possessed  of 
real  estate,  although  it  is  true  that  it  is  incumbered.  But  his  debts 
amounted  to  less  than  $450,  exclusive  of  a  payment  due  the  brewery 
of  $900,  and  of  $3,000  which  he  owes  to  his  wife  on  a  debt  of  12  years' 
standing.  Within  60  days  of  his  examination  he  had  paid  out  upon 
two  notes,  and  for  beer,  ale,  and  milk,  $646. 
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In  passing  upon  such  applications,  the  court  should  remember  that 
there  is  a  principle  involved  beyond  that  of  clemency  to  the  bondsman. 
Justice  may  be  defeated  by  the  escape  of  the  principal,  and,  if  it  is 
clearly  understood  that  the  bondsman  will  be  held  rigfidly  accountable 
for  the  escape,  the  administration  of  the  criminal  law  will  be  promoted. 

The  order  of  the  County  Court  of  Kings  County  is  reversed,  and 
the  judgment  is  reinstated.  Due  credit  should  be  given  for  the  pay- 
ment of  the  $150  as  on  account  of  the  judgment. 


PEOPLE  ex  rd.  WARD  v.  HBGBMAN,  County  Treasurer,  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.  May  7,  1915.) 

Intoxicating  Liquors  <g=5»7e— Licenses— CEKnoKABi—JuBigDicnoN  of  Coun- 
ty COUBT. 

Under  Liquor  Tax  Law  (Consol.  Laws,  c.  84)  {  27,  siibd.  1,  providing  tot 
the  Issuance  of  a  writ  of  certiorari  by  a  county  Judge  on  application  for  a 
liquor  tax  certificate,  an  order  on  a  petition  for  a  writ  of  certiorari, 
addressed  to  the  County  Court,  entitled  at  a  Special  Term  of  the  County 
Court,  stating  that  the  judge  of  that  county  was  "present,"  providing  that 
the  court  In  Its  discretion  dispensed  with  notice  of  application  therefor, 
and  requiring  return  to  the  County  Court  that  It  might  act  thereon,  made 
at  a  Special  Term  of  the  County  Court,  reciting  the  action  of  "the 
court,"  marked  "Enter"  by  the  county  Judge  and  certified  by  the  clerk 
"Granted,"  was  not  an  order  by  the  county  Judge,  but  an  order  of  the 
County  Court,  and  hence  beyond  Its  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  i  80; 
Dec.  Dig.  <8==»76.] 

Appeal  from  Nassau  County  Court. 

Certiorari  by  the  People,  on  the  relation  of  Elizabeth  Ward,  against 
Daniel  J.  Hegeman,  as  County  Treasurer  of  Nassau  County,  and  Wil- 
liam W.  Farley,  as  State  Commissioner  of  Excise,  etc.,  to  compel  the 
granting  of  a  liquor  tax  certificate.  From  an  order  of  the  County 
Court,  defendants  appeal.    Order  reversed,  and  writ  dismissed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON,  and 
RICH,  JJ. 

Charles  R.  O'Connor,  of  Hobart  (Louis  M.  King,  of  Albany,  on  the 
brief),  for  appellants. 

George  E.  Stoddart,  of  Mineola,  for  respondent. 

JENKS,  P.  J.  This  is  an  appeal  from  an  order  that  reverses  the 
ruling  and  decision  of  the  county  treasurer  of  Nassau  county,  grants 
the  application  of  the  relator  for  the  issuance  of  a  liquor  tax  certificate, 
and  requires  the  county  treasurer,  acting  as  deputy  excise  comfnission- 
er  of  the  state,  to  issue  such  certificate. 
'  The  proceeding  was  begun  by  petition  for  a  writ  of  certiorari.  It 
was  addressed  to  the  honorable  County  Court  of  Nassau  county.  The 
order  for  the  writ  is  entitled  at  a  Special  Term  of  the  County  Court 
held  in  and  for  the  county  of  Nassau,  with  the  statement  that  the 
county  judge    of  that  county  was  "present,"  and  contains  the  provi- 
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sion  that  the  court  hereby  in  its  discretion  dispenses  with  notice  of 
application  for  the  writ.  The  writ  requires  return  to  the  County  Court 
of  the  county  of  Nassau  at  a  Special  Term,  that  the  action  of  the 
county  treasurer  may  be  reviewed,  and  that  "this  court"  (i.  e.,  the 
County  Court)  may  act  thereon.  The  order  appealed  from  is  made  at 
a  Special  Term  of  the  County  Court,  held  in  and  for  the  county  of  Nas- 
sau at  the  county  courthouse,  whereat  the  county  judge  was  "present," 
recites  the  action  of  "the  court"  in  the  matter,  was  marked  "Enter"  by 
the  county  judge,  and  the  clerk  thereupon  certifies  that  it  was 
"Granted." 

I  think  that  this  order  must  be  regarded  as  one  granted  by  the  Coun- 
ty Court,  and  not  made  by  the  county  judge  (People  ex  rel.  Cecere  v. 
Slocum,  161  App.  Div.  733,  146  N.  Y.  Supp.  556),  and  that  therefore, 
upon  the  authority  of  this  case,  it  must  be  reversed.  There  is  a  dis- 
tinction that  must  be  regarded  as  substantial  between  the  statutory 
powers  vested  in  a  court  and  conferred  upon  a  judge. 

The  order  of  the  County  Court  of  Nassau  County  is  reversed,  with 
$10  costs  and  disbursements,  and  the  writ  of  certiorari  is  dismissed. 
All  concur. 


iTAMijKOSIO  et  al.  V.  RnsSO  et  aL 
(Snpreme  Court,  Appellate  Term,  First  Department.    May  13,  1915.) 

1.  Sales  ^=3391 — Considbkation  fob  Contbact — Mutual  Aokeements. 

If,  as  claimed.  It  was  a  provision  of  a  contract  for  the  sale  of  a  busi- 
ness that  a  down  payment  might  be  retained  by  the  sellers  In  case  of  the 
buyer's  failure  to  pay  the  balance  of  the  purchase  price,  there  was  ample 
consideration  in  the  mutual  agreements  of  the  parties  for  such  provision, 
whether  or  not  th6  sum  retained  might  be  regarded  technically  as  liqui- 
dated damages. 

[B-d.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {{  1110-1127;  Dec 
Dig.  «=>391.] 

2.  Sales  «=3391 — Default  bt  Buyeb — Recovery  of  Down  Payment. 

If,  as  claimed  by  the  sellers  of  a  business,  the  buyers  were  in  default 
with  respect  to  the  payment  of  a  balance-  due  on  the  purchase  price,  they 
had  no  standing  to  recover  a  down  payment,  whether  or  not  under  the 
contract  the  sellers  were  entitled  to  retain  such  payment  as  liquidated 
damages. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  §§  110-127;  Dec. 
Dig.  «s>3&Ll 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Tomaso  D'Ambrosio  and  another  against  Francesco  Rus- 
so  and  another.  From  a  judgment  for  plaintiffs,  after  a  trial  by  a 
judge  without  a  jury,  defendants  appeals.  Reversed,  and  new  trial 
granted. 

Argued  April  term,  1915,  before  GUY,  BITUR,  and  PENDLE- 
TON, JJ. 

Fischer,  Wolf  &  Villamena  (George  Wolf,  of  Brooklyn,  of  counsel), 
for  appellants; 
Charles  M.  Kiefer,  of  New  York  City,  for  respondents. 
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BI JUR,  J.  Plaintiffs  claim  to  have  made  an  agreement  with  defend- 
ants for  the  purchase  of  an  ice  business,  upon  the  following  terms: 
The  price  was  fixed,  and  plaintiflfs  deposited  with  defendants  $200  on 
account.  Plaintiffs  were  to  be  permitted  to  go  into  possession  at  once, 
and  remain  eight  days,  and,  if  dissatisfied,  they  might  withdraw  from 
the  transaction  and  receive  back  their  $200,  for  which  this  action  is 
brought.  Defendants,  on  the  other  hand,  claim  that  the  sale  was  ab- 
solute, with  a  payment  of  $200  down  and  the  balance  to  be  paid  a  week 
thereafter,  with  a  provision  that,  if  the  balance  should  not  be  so  paid, 
the  defendants  might  retain  the  $200  as  "liquidated  damages." 

Plaintiffs'  proofs  did  not  quite  accord  with  the  complaint,  being 
to  the  effect,  not  that  plaintiffs  might  withdraw  from  the  transaction 
if  they  did  not  like  the  business,  but  that  defendants  had  made  certain 
representations  as  to  the  earning  capacity  of  the  business  and  as  to 
their  possession  of  a  written  lease  of  the  premises,  which  plaintiffs 
claim  to  be  untrue.  Defendants  admitted  the  making  of  a  representa- 
tion of  the  quantity  of  business  done,  denied  the  other  representations, 
and  offered  to  prove  that  the  representation  made  by  them  has  been 
shown  to  be  true.  They  also  gave  proof  of  a  contract  according  to  the 
terms  set  out  in  their  answer.  In  all  these  points  they  were  substan- 
tially corroborated  by  two  disinterested  witnesses. 

[i]  As  a  question  of  fact  the  record  as  it  stands  discloses  a  strong 
preponderance  in  favor  of  defendants.  When  defendants'  counsel,  af 
the  close  of  the  entire  case,  moved  to  dismiss  the  complaint  on  the 
ground  among  others  that  it  appeared  affirmatively  that  plaintiffs  had 
not  lived  up  to  the  conditions  of  the  bargain  and  that  they  themselves 
had  agreed  that  defendants  could  keep  the  $200  as  "Hquidated  damag- 
es" the  learned  judge  below  remarked : 

"There  is  no  consideration  for  such  an  agreement  Judgment  for  tlie 
plaintiffs  for  $200." 

In  this  the  court  was  in  error.  Without  entering  upon  a  considera- 
tion of  the  question  whether  this  sum  might  be  regarded  technically 
as  "liquidated  damages,"  there  was  ample  consideration  in  the  mutusd 
agreements  of  the  parties  for  any  of  the  terms  agreed  to  by  either  side. 

[2]  But  apart  from  that,  if  defendants  are  to  be  believed,  plaintiffs, 
being  in  default  in  the  performance  of  their  agreement  as  a  whole, 
have  no  standing  to  recover  a  part  payment  oil  account  thereof. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


JAQUISH  V.  KELLY  et  at 

(Supreme  Court,  Appellate  Division,  Third'  £>epartment    May  5, 1915.) 

New    Tbiai,    <S=9l61 — Conditions — Constbuction    of   Obdeb— Payuent    or 
Costs  and  Expenses. 

Where  defendant  was  adjudged  guilty  of  a  civil  contempt  for  fail- 
ure to  comply  with  a  Judgment,  and  was  required  to  pay  a  flue  of  $150 
and  plaintiff's  costs  and  expenses  in  the  contempt  proceeding,  $703,  a  sub- 
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segaent  order  granting  a  new  trial  at  the  action  In  which  the  jndgnient 
was  recovered,  on  the  ground  of  newly  discovered  evidence,  on  the  pay- 
ment of  the  costs  of  the  action  to  that  date,  required  defendant  to  pay, 
not  only  the  taxable  costs  entered  in  the  action  Itself,  but  the  $703  ad- 
Judged  to  plaintiff  as  costs  in  the  contempt  proceeding,  reduced  by  the 
$150  flue  or  damages  wtdcb  bad  been  previously  paid  to  plaintiCF. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent.  Dig.  gj  321-323; 
Dec.  Dig.  <S=»161.] 

Appeal  from  Special  Term,  Delaware  County. 

Action  by  George  J.  Jaquish  against  George  W.  Kelly  and  others. 
From  an  order  restraining  proceedings  to  enforce  an  order  adjudging 
the  defendants  guilty  of  civil  contempt,  plaintiff  appeals.  Modified  and 
affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

O'Connor  &  O'Connor,  of  Hobart  (Charles  R.  O'Connor,  of  Hobart, 
of  counsel),  for  appellant. 
A.  G.  Patterson,  of  Walton,  for  respondents. 

JOHN  M.  KELLOGG,  J.  The  defendants  were  adjudged  in  con- 
tempt for  failing  to  comply  with  the  provisions  of  a  judgment  of  the 
Supreme  Court,  and  were  required  to  pay  a  fine  of  $150  and  $703.61, 
plaintiff's  costs  and  expenses. 

By  order,  dated  August  18,  1914,  the  court  granted  a  new  trial  to 
the  defendants  of  the  action  in  which  the  judgment  Was  recovered; 
the  order  providing  that  the  judgment  "be  and  hereby  is  vacated  and 
set  aside,  and  that  a  new  trial  thereof  be  had,  and  that  the  defend- 
ants pay  all  the  costs  and  disbursements  of  said  action  to  date,  together 
with  $10  costs."  The  order  was  granted  upon  the  ground  of  newly- 
discovered  evidence,  and  was  evidently  considered  a  favor  to  the  de- 
fendants, as  it  imposed  upon  them  the  costs  of  the  action  and  of 
the  motion.  The  costs  taxed  in  the  action  and  entered  in  the  judgment 
have  been  paid.  The  costs  granted  by  the  order  adjudging  defendants 
guilty  of  civil  contempt  have  not  been  paid. 

I  think  the  fair  interpretation  of  the  order  granting  the  new  trial  is 
that  the  defendants  are  to  pay  all  costs  and  disbursements  which  have 
been  made  in  the  litigation  up  to  that  time,  not  only  the  taxable  costs 
entered  in  the  judgment  itself,  but  the  $703.61  adjudged  to  the  plain- 
tiff as  costs  in  the  contempt  proceedings.  Evidently  the  court  did  not 
intend  to  vacate  the  judgment  and  grant  a  new  trial  unless  the  costs 
were  paid,  and  the  order  should  be  interpreted  as  conditioned  upon 
the  payment  of  the  costs.  The  order  finding  the  defendants  guilty  of 
contempt  remains  in  full  force  until  the  costs  are  paid,  and  when  the 
costs  are  fully  paid  then  the  judgment  is  of  no  further  force,  and 
we  may  assume  the  contempt  proceedings  fall  with  it.  In  granting  the 
defendants  a  new  trial  upon  the  ground  of  newly-discovered  evidence, 
and  imposing  upon  them  the  costs  and  disbursements,  the  court  did 
.  not  intend  to  relieve  them  of  the  costs  imposed  by  the  contempt  order. 

The  judgment  gave  the  plaintiff  $150  damages  and  the  costs,  and  it 
was  paid  soon  after  its  recovery.    If  the  defendants  comply  with  the 
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order  granting  a  new  trial,  the  judgment  fails,  and  the  plaintiff  has  no 
right  to  retain  the  $150  damages  which  were  paid  to  him  upon  the 
judgment.  It  follows  that  the  judgment  is  still  in  force,  and  the  order 
punishing  for  contempt  is  effective,  until  the  defendants  comply  with 
the  terms  of  the  order  granting  a  new  trial.  The  $150  which  the  plain- 
tiff has  received  under  the  judgment  should  be  credited  upon  the  amount 
of  costs  awarded  to  the  plaintiff  in  the  contempt  order,  thus  reducing 
the  amount  to  $553.61,  which  balance  defendants  should  pay  before 
the  order  vacating  the  judgment  and  granting  a  new  trial  becomes  ef- 
fective. 

The  order  appealed  from,  therefore,  should  be  modified,  by  provid- 
ing that  upon  payment  tp  the  plaintiff  of  $553.61,  plaintiff's  costs  and 
expenses  fixed  by  the  contempt  order,  the  sheriff  is  then  restrained 
and  enjoined  from  proceeding  as  stated  in  the  order,  and,  as  so  mod- 
ified, affirmed,  without  costs.    All  concur. 


BLUM  V.  McNULTY. 
(Supreme  Court,  Appellate  Term,  First  Department    May  18,  1916.) 

JlTDOMENT  ^=>90 — ^VACATIWQ EFFECT  OF  STIPULATION. 

Defendant,  sued  by  a  dentist  for  services,  arranged  a  settlement,  which 
was  embodied  in  a  stipulation  and  filed,  providing  for  payment  of  a  part 
of  the  amount  due  and  the  giving  of  a  note  for  the  balance,'  and  that 
if  defendant  failed  to  comply  therevirith  he  would  withdraw  his  answer 
and  plalntlft  might  take  judgment  A  Judgment  having  been  entered 
against  him  on  the  stipulation,  lie  moved  to  vacate  it,  alleging  that  he 
never  was  furnished  a  bill  of  particulars,  that  the  services  performed 
for  him  were  of  little  value,  that  his  wife  was  an  Invalid  and  for  that 
reason  he  did  not  mention  the  suit  to  her,  but  that  on  the  day  plaintiff 
obtained  Judgment  he  was  Informed  by  her  that  plaintifC  had  not  perform- 
ed his  agreement  as  to  her  and  had  injured  her  in  attempting  to  do  the 
work.  Meld,  that  defendant  was  bound  by  his  stipulation,  and  the  facts 
set  up,  even  if  uncontradicted,  afforded  no  Justification  for  vacating  the 
Judgment 

[Ed.  Note. — For  other  cases,  see  Judgment  Cent.  Dig.  ||  148,  149; 
Dec.  Dig.  «=s>90.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Richard  Blum  against  William  McNulty.  From  an  order 
vacating  a  judgrnent  in  favor  of  plaintiff,  plaintiff  appeals.  Reversed, 
and  judgment  reinstated. 

Argued  April  term,  1915,  before  GUY,  BITUR,  and  PENDL^ 
TON,  JJ. 

Wilber,  Norman  &  Kahn,  of  New  York  City,  for  appellant 
William  D.  McNulty,  of  New  York  City,  for  respondent. 

GUY,  J.  In  December,  1914,  plaintiff  brought  action  to  recover 
$307,  the  reasonable  value  of  services  and  material  alleged  to  have 
been  performed  and  furnished  by  him  as  a  dentist  between  May  1  and 
December  30,  1909,  at  the  special  instance  and  request  of  the  defend- 
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ant.  The  defendant  filed  a  verified  answer  December  22,  1914,  ad- 
mitting that  the  services  were  rendered  and  material  furnished  at  his 
request,  but  denying  the  alleged  value  thereof.  Subsequently  the  de- 
fendant, an  attorney  at  law,  apparently  with  the  permission  of  the 
plaintiflf's  attorneys,  negotiated  with  the  plaintiff  for  the  purpose  of 
adjusting  the  claim,  and  on  or  about  January  24,  1915,  the  defendant 
notified  the  plaintiff's  attorneys  that  the  parties  had  agreed  upon  a  set- 
tlement; that  the  trial  of  the  action  should  be  adjourned  to  March  2d, 
payment  of  $125  to  be  made  by  him  March  1st,  and  a  note  given  for 
the  balance  payable  in  three  years.  The  terms  of  this  agreement  were 
embodied  in  a  stipulation,  drawn  by  the  defendant  himself,  signed  by 
the  attorneys  and  the  defendant,  and  filed  in  court;  the  stipulation 
providing  that  if  the  defendant  failed  to  comply  therewith  he  would 
withdraw  his  answer,  in  which  event  plaintiff  on  the  adjourned  day 
should  have  judgment  for  the  relief  demanded  in  the  complaint.  At 
defendant's  request,  a  further  adjournment  was  given  him  until  March 
11th.  On  the  last-named  date,  defendant  or  his  representative  appear- 
ed in  court  and  asked  for  leave  to  withdraw  the  stipulation.  The  re- 
quest was  refused  and  jt;dgment  entered  against  him  on  the  stipula- 
tion. Thereupon  the  defendant  moved  to  vacate  the  judgment.  An 
order  granting  the  motion  was  entered  March  16,  1915,  and  the  plain- 
tiff appeals. 

The  defendant  was  bound  by  his  stipulation,  and  the  effect  of  the 
order  is  to  relieve  him  from  it  without  any  vaUd  reason  whatever.  In 
his  application  to  the  court  below  the  respondent  lays  stress  on  the 
fact  that  he  never  received  a  bill  of  particulars,  although  he  demanded 
one.  Why  he  should  receive  a  bill  of  particulars  in  the  face  of  the 
settlement  made  on  his  own  initiative  is  difficult  to  imagine.  He  also 
averred  that  the  services  performed  for  him  personally  by  the  plain- 
tiff could  not  possibly  be  worth  more  than  $25 ;  that  his  wife  is  an 
invalid,  and  for  that  reason  he  did  not  mention  the  suit  to  her ;  but  that 
on  the  day  the  plaintiff  obtained  his  judgment  defendant  casually  men- 
tioned the  fact  to  her,  and  she  then  informed  him  that  the  plaintiff 
had  agreed  to  make  a  certain  plate  for  her  and  to  render  other  profes- 
sional services,  but  that  the  plaintiff  did  not  fully  perform,  and  that  he 
caused  injury  to  plaintiff's  wife  in  attempting  to  do  the  work. 

In  the  light  of  the  defendant's  stipulation,  these  statements,  even  if 
uncontradicted,  would  afford  no  justification  for  vacating  the  judg- 
ment. 

There  is  no  warrant  for  the  order  appealed  from,  and  it  must  be  re- 
versed, with  costs,  and  the  judgment  reinstated.    AJl  concur. 
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STRASCHITZ  v.  UNGAB  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    May  18,  1915.) 

1.  Attachment  <S=>351 — Wkongfui,  Attachment — Damages. 

Where  trial  of  the  action  Is  rendered  necessary  to  dissolve  an  attach- 
ment, the  expenses  of  trial  are  recoverable  by  defendant 

[Ed.  Note.— For  other  cases,  see  Attachment  Cent  Dig.  §g  1290-1303; 
Dec.  Dig.  «=>351.] 

2.  Attachment  €=9351 — Wbonofdi.  Attachment — Motion  to  Dissolve — ^Ke- 

CESSITt. 

Wliere  the  warrant  of  attachment  was.  based  on  the  nonresldence  of 
defendant,  and  such  nonresldence  was  not  disputed,  defendant's  failure 
to  move  to  set  aside  the  warrant  will  not,  the  attachment  havinK  been 
dissolved  after  trial,  preclude  defendant  from  recovering  the  expenses 
of  trial. 

[Ed.  Note.— For  other  cases,  see  Attachment  Cent  Dig.  §S  1290-1303; 
Dec.  Dig.  <g=»3ol.] 

3.  Set-Off  and  Countebclaim  ®=»44 — Mattebs  Which  Can  be  Set  Off. 

Under  Municipal  Court  Act  (Laws  1902,  c.  580)  f  151,  providing  that  a 
counterclaim  may  be  allowed  in  favor  of  the  defendant,  or  one  or  more 
of  defendants,  between  whom  and  plaintiff  a  separate  Judgment  may  be 
had,  one  of  several  defendants,  sued  on  an  undertaking  given  to  obtain  an 
attachment,  may  counterclaim  for  the  amount  due  him  from  plaintiff 
on  contract ;   the  undertaking  being  Joint  and  several. 

[Ed.  Note. — ^For  other  cases,  see  Set-Off  and  CJOunterdalm,  Cent  Dig. 
K  S2-96,  98,  99;  Dec.  Dig.  «=»44.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Max  Straschitz  against  Jacob  Ungar  and  another.  From 
a  judgment  rendered  after  trial  without  jury,  defendants  appeal.  Mod- 
ified and  affirmed. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Otto  H.  Droege,  of  New  York  City,  for  appellants. 
Sobel  &  Brand,  of  New  York  City  (Samuel  Sobel,  of  New  York 
City,  of  counsel),  for  respondent 

PENDLETON,  J.  The  action  is  on  an  undertaking  given  on  ob- 
taining a  warrant  to  seize  in  an  action  to  foreclose  a  lien  on  a  chattel 
under  sections  76  and  138,  Municipal  Court  Act.  Defendant  therein 
was  successful  in  the  foreclosure  suit,  and  seeks  to  recover  the  expenses 
of  the  trial,  including  jury  fees  and  counsel  fees,  and  damages  by  rea- 
son of  being  deprived  of  his  property  during  the  pendency  of  the  suit. 
No  application  by  way  of  motion  to  set  aside  the  warrant  appears  to 
have  been  made,  and  defendants  contend  in  such  case  the  expenses  of 
the  trial  cannot  be  allowed. 

[1,  2]  It  is  well  settled  that,  where  the  trial  of  the  action  is  rendered 
necessary  to  dissolve  an  attachment,  the  expenses  of  the  trial  are  re- 
coverable. In  Balinsky  v.  Gross,  72  Misc.  Rep.  7,  128  N.  Y.  Supp. 
1062,  this  court  has  held  that,  where  it  appears  that  a  motion  to  vacate 
would  have  been  futile,  such  motion  is  not  necessary,  and  that  where 
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the  issuance  of  the  warrant  was  based  on  the  nonresidence  of  defend- 
ant, and  such  nonresidence  was  not  disputed,  it  appeared  that  plaintiff 
in  tiie  action  had  a  right  to  apply  for  the  attachment,  if  she  had  a  good 
cause -of  action,  and  in  such  case  defendant  was  entitled  to  recover 
the  expenses  of  the  trial,  although  no  motion  to  vacate  had  been  made.- 
The  warrant  and  proceedings  for  its  issue  in  this  case  were  in  all  re- 
spects regular  on  their  face,  and  the  plaintiff  was  entitled  to  it,  if  he 
had  a  good  cause  of  action.  This  is  matter  for  the  trial,  and  under  the 
foregoing  authority  the  defendant  (the  plaintiff  here)  is  entitled  to  re- 
cover the  expenses  of  the  trial. 

[3]  Ungar,  one  of  the  defendants,  claims  he  should  have  been  al- 
lowed his  counterclaim  for  the  amount  due  by  plaintiff  to  him  on  con- 
tract. Section  151  allows  a  counterclaim  in  favor  of  one  defendant, 
between  whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action.  As  the  obligation  in  this  case  is  joint  and  several,  the  counter- 
claim in  favor  of  the  defendant  Ungar  should  have  been  allowed,  and 
the  judgment  against  him  should  be  modified,  by  deducting  the  amount 
of  this  claim,  $28.20.  Atwater  v.  Spader,  12  N.  Y.  St.  Rep.  506 ;  Par- 
sons v.  Nash,  8  How.  Proc.  454;  Coffin  v.  McLean,  7  Wkly.  Dig.  436. 

Judgment  should  be  modified  in  the  particular  above  stated,  and,  as 
so  modified,  affirmed,  but  without  costs.  Judgment  modified,  by  re- 
ducing the  amount  of  the  recovery  to  the  sum  of  $75  and  appropriate 
costs  in  the  court  below,  and,  as  modifiedj  affirmed,  without  costs  of 
this  appeal.    All  concur. 


REPUBLIC  BAG  &  PAPER  CO.  t.  HOFFMAN.  (No.  7333.) 

(Supreme  Court,  Appellate  Division,  First  Department    Hay  14,  1915.) 

Vesue  «=>52 — Change — Residence  or  Matebiai.  Witnesses — Countt  whebe 
Tbansactions  Occubbed. 
Where  the  main  transactions  In  suit  happened,  and  the  greater  number 
.  of  material  witnesses  resided,  In  a  county  other  than  where  suit  was 
brought,  the  place  of  trial  should  have  been  changed  to  such  county. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent  Dig.  §S  78,  77;  Dec.  Dig. 
«=>52.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Republic  Bag  &  Paper  Company  against  Richard  S. 
Hoffman.  From  an  order  denying  his  motion  for  change  of  venue, 
defendant  appeals.    Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

John  P.  Hennessey,  of  Syracuse,  for  appellant 
Joseph  G.  Cohen,  of  New  York  City,  for  respondent 

PER  CURIAM.  We  are  satisfied  that  the  greater  number  of  ma- 
terial witnesses  reside  in  Onondaga  county,  where  the  main  trans- 
actions took  place,  and  for  that  reason  we  think  that  the  place  of  trial 
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should  be  changed  from  the  county  of  New  York  to  the  county  of 
Onondaga. 

The  order  is  therefore  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted.    Order  filed.    All  concur. 


(90  Misc.  Rep.  368) 

NENSTIEHL  v.  FRIEDMAN  et  aL 

(Supreme  Conrt,  Appellate  Term,  First  Department.    May  18,  1915.) 

1.  Neoligerce  ®=>34 — Adjacint  Premises — TEESPASSERa 

Where  their  serYants,  who  had  been  in  the  habit  of  throwing  boxes  on 
an  ad^cent  vacant  lot,  which  did  not  belong  to  defendants,  threw  a  box 
which  struck  and  Injured  plaintiffs  minor  child,  defendants  cannot  assert 
in  defense  that  the  child  was  a  trespasser. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  {  48;  Dec. 
Dig.  <e=»34.] 

2.  Masteb  and  Servant  ^=»304 — Injtibt  to  Third  Person — ^Liabilitt. 

Where  their  employes  habitually  threw  boxes  and  refuse  from  the 
factory  onto  an  adjacent  lot  which  did  not  belong  to  defendants,  and  one 
of  them  struck  plaintiff's  minor  child,  defendants  may  be  held  either  on 
the  theory  of  negligence  or  nuisance. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  Si  1226- 
1229 ;   Dec.  Dig.  <8=304.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict.    > 

Action  by  Henry  Nenstiehl  against  Charles  Friedman  and  others. 
From  a  judgment  dismissing  the  action  at  the  close  of  plaintiff's  case, 
he  appeals.    Reversed  and  remanded. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Walter  P.  Vining,  of  New  York  City  (Alfred  Ekelman,  of  New 
Yprk  City,  of  counsel),  for  appellant. 
David  Steckler,  of  New  York  City,  for  respondents. 

BIJUR,  J.  As  no  complaint  is  made  of  the  form  of  the  judgment, 
it  need  not  be  referred  to.  Plaintiff  proved  that  defendants  operated  a 
factory,  from  one  window  of  which  their  employes  were  in  the  habit 
of  throwing  boxes,  box  lids,  and  other  refuse  upon  an  adjoining  lot 
which  did  not  belong  to  defendants.  Plaintiff's  child,  three  years  of 
age,  was  playing  with  two  or  three  children  in  this  open  lot  when  de- 
fendants' employes  threw  an  empty  box,  weighing  about.  100  pounds, 
out  of  the  window.  It  struck  and  injured  plaintiff's  child,  and  this 
action  is  brought  to  recover  for  the  resultant  damages. 

[1,  2]  The  learned  judge  below  seems  to  be  of  opinion  that  plaintiff 
was  a  trespasser  upon  the  adjoining  lot,  and  consequently  could  not 
recover  from  defendants  unless  injured  by  something  in  the  nature  of  a 
"trap."  In  this,  however,  he  was  in  error.  In  the  first  place,  there 
was  no  proof  that  plaintiff's  child  was  a  trespasser,  and  indeed  no  proof 
as  to  the  ownership  of  the  lot,  except  that  it  did  not  belong  to  the  de- 

«s>For  other  eases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Nambered  DigesU  A  Indexea 


Digitized  by 


Google 


Sup.  Ct)  BVENINO  HEBAU>  CO.  V    KILHKS  121 

fendants.  Moreover,  there  was  proof  that  there  was  a  path  running 
through  the  lot,  and  that  it  was  continuously  used  by  persons  genei^Uy 
as  a  short  cut;  also  that  children  customarily  played  thereon./ But 
apart  from  that  consideration,  plaintiff's  child  was  not  a  trespasser  as 
to  defendants,  or  rather  the  point  that  plaintiff's  child  may  have  been 
a  trespasser  on  an  adjoining  lot  cannot  be  raised  by  defendants.  Witt- 
leder  v.  Citizens'  Elec.  Illuminating  Co.,  47  App.  Div,  410,  62  N.  Y. 
Supp.  488;  Wilson  v.  American  Bridge  Co.,  74  App.  Div.  596,  77  N. 
Y.  Supp.  820.  Both  these  cases  are  cited  with  approval  in  Weitzman 
V.  Barbeur  Asphalt  Co.,  190  N.  Y.  452,  83  N.  E.  477,  123  Am.  St  Rep. 
560.^  Defendants  could  also  properly  be  held  either  on  the  theory  of 
negligence  or  of  nuisance.  Hogle  v.  Franklin  Mfg.  Co.,  199  N.  Y.  388, 
92  N.  E.  794,  32  L.  R.  A,  (N.  S.)  1038.  Whether  or  not  plaintiff  might 
be  held  guilty  of  imputed  contributory  negligence  by  allowing  his  young 
child  to  play  on  this  lot  might  become  a  question  for  the  jury,  if  knowl- 
edge of  defendants'  employes'  habitual  negligence  had  been  brought 
home  to  him,  but  there  is  not  even  a  hint  to  that  effect  in  the  testimony. 
Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event   All  concur. 


EVENING  HERALD  CO.  v.  KILMER  et  aL 
(Supreme  Court,  Appellate  Division,  Third  Department    May  5, 1915.) 

Pleadikto  i&=»317 — Bill  of  Pa-KTIColabs — Oonbpibaot. 

Where  the  complaint  alleged  a  conspiracy  by  the  defendants  to  injure 
plaintiff's  newspaper  by  depriving  it  of  business,  defendants'  application 
for  a  bill  of  particulars,  seeking  In  part  to  ascertain  who  did  the  wrongful 
acts  and  upon  whom  the  alleged  improper  Influences  were  exerted,  was 
improperly  denied  as  to  such  part,  although  the  object  of  a  bill  of  par- 
ticolars  is  not  to  disclose  the  names  of  witnesses;  the  defendants  had 
the  right  to  inquire  the  names  of  their  agents  and  servants  alleged  to 
have  committed  the  acts,  and  also  those  uix>n  whom  such  acts  were  al- 
leged to  have  been  committed,  even  though  plaintiff  could  prove  its  alle- 
gations only  by  calling  the  persons  named  as  witnesses. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Wg.  8|  954-9ffi ;  Dec. 
Dig.  «8=»317.] 

Appeal  from  Special  Term,  Broome  County. 

Action  by  the  Evening  Herald  Company  against  Willis  Sharpe  Kil- 
mer and  another.  From  an  order  denying  in  part  defendants'  motion 
for  a  bill  of  particulars,  they  appeal.    Modified  and  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Curtiss,  Keenan  &  Tuthill,  of  Binghamton  (William  Nottingham,  of 
Syracuse,  of  counsel),  for  appellants. 

Stanchfield,  Lovell,  Falck  &  Sayles,  of  Elmira,  for  respondent. 

JOHN  M.  KELLOGG,  J.  The  complaint  alleges  a  conspiracy  by 
the  defendants  and  Jonas  M.  Kilmer,  now  deceased,  to  deprive  the 
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plaintiff's  paper  of  patronage  and  business  and  to  confer  the  same 
upon  the  defendants'  paper,  the  Binghamton  Press.  In  paragraphs 
of  the  complaint  numbered  from  20  to  36  plaintiff  alleges  various  trans- 
actions from  January,  1904,  to  October,  1910,  between  the  defend- 
ants, their  co-conspirators,  agents,  and  servants,  and  the  subscribers, 
advertisers,  news  agents,  newsboys,  employes,  and  others  serving  the 
defendants,  by  which  it  is  alleged  the  plaintiff's  business  was  destroyed 
to  its  damage  of  $500,000.  'The  court  granted  a  bill  of  particulars  in 
many  respects,  otherwise  denying  it 

The  defendants'  alleged  grievance  is  that  as  to  each  of  the  specifica- 
tions it  does  not  appear  who  did  the  wrongful  act  or  upon  whom  the 
wrongful  or  improper  influence  was  exerted ;  the  court  evidently  hav- 
ing in  mind  that  the  object  of  a  bill  of  particulars  is  not  to  disclose  the 
names  of  witnesses.  That  proposition  must  be  conceded  to  every  rea- 
sonable extent,  but  when  it  is  alleged  that  the  defendants,  their  agents 
and  servants,  did  certain  acts,  the  defendants  have  the  right  to  inquire 
the  names  of  the  alleged  agents  and  servants  who  committed  the  acts, 
and  when  it  is  alleged  that  the  defendants,  their  agents  or  servants,  ex- 
erted an  improper  influence  upon  various  subscribers,  advertisers,  em- 
ployes, newsboys,  or  news  agents,  a  bill  of  particulars  may  properly 
require  the  names  of  the  persons  upon  whom  such  influence  was  exer- 
cised. The  object  of  a  bill  of  particulars  is  to  make  the  pleadings  rea- 
sonably certain  and  to  prevent  surprise  upon  the  trial.  If  some  em- 
ploye of  the  defendant  wrongfully  induced  a  patron  of  the  plaintiff 
to  discontinue  his  patronage,  the  requirement  that  the  name  of  thd 
employe  who  exercised  the  improper  influence,  and  the  name  of  the 
person  influenced,  be  stated,  would  not  necessarily  divulge  the  name  of 
the  witnesses  by  whom  the  plaintiff  is  to  prove  the  fact.  Where  the 
complaint  is  entirely  indefinite  as  to  the  persons  exerting  the  wrongful 
influence,  and  also  as  to  the  persons  influenced,  particulars  may  prop- 
erly be  required.  If  the  plaintiff  cannot  prove  the  allegation  except  by 
calling  the  persons  named  as  witnesses,  that  fact  is  not  an  objection  to 
the  motion.  The  order  as  made  should  therefore  be  modified  by  re- 
quiring particulars  as  follows: 

(1)  Referring  to  paragraph  20  of  the  complaint,  the  names  and  res- 
idences of  the  persons  who  interviewed  and  induced  the  advertisers  to 
withdraw  their  advertisements  from  the  plaintiff's  paper  as  alleged  in 
the  complaint,  and  the  names  and  residences  of  the  advertisers  so  in- 
terviewed and  induced. 

(2)  Referring  to  subdivision  21  of  the  complaint,  the  names  and  res- 
idences of  each  advertising  patron  of  the  plaintiff  who  was  prevailed 
upon,  coerced,  and  induced  to  discontinue  the  Evening  Herald  as  al- 
leged, and  the  name  of  each  employe  of  the  Binghamton  Press  who 
was  instructed  to  refrain  from  patronizing  those  who  advertised  in  the 
plaintiff's  paper. 

(3)  Referring  to  paragraph  23  of  the  complaint,  the  names  and  res- 
idences of  the  new  employes  referred  to. 

(4)  Referring  to  paragraph  25  of  the  complaint,  the  names  and  res- 
idences of  the  subscribers  and  patrons  induced,  as  alleged,  to  discon- 
tinue their  subscriptions. 
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(5)  Referring  to  paragraph  29  of  the  complaint,  the  name  and  resi- 
dence of  each  newsboy  referred  to  and  of  each  newsboy  to  whom  a 
bonus  was  paid  as  alleged,  and  the  amount  thereof. 

(6)  Referring  to  paragraph  32  of  the  complaint,  the  names  and  res- 
idences of  the  plaintiff's  employes  who  were  by  the  defendants  enticed 
or  sought  to  be  enticed  from  the  plaintiff's  service  as  alleged. 

(7)  Referring  to  paragraph  16  of  the  complaint,  state  when  and 
how,  and  the  person  by  whom,  Jonas  M.  Kilmer  caused  the  plaintiff 
and  said  Beardsley  to  be  notified  as  alleged. 

(8)  Referring  to  paragraph  17  of  the  complaint,  the  name  and  res- 
idence of  the  emissary  or  agent  alleged  to  have  been  sent  by  Jonas 
M.  Kilmer  to  said  Beardsley. 

(9)  Referring  to  paragraph  22  of  the  complaint,  the  name  and  res- 
idence of  each  subscriber  and  patron  interviewed  and  solicited  as  al- 
leged, and  the  names  and  residences  of  persons  to  whom  valuable  priz- 
es and  inducements  were  offered,  and  what  the  said  prizes  and  induce- 
ments were. 

(11)  Referring  to  paragraph  31  of  the  complaint,  the  names  and  res- 
idences of  the  agents  and  representatives  of  the  defendants  who  in- 
duced the  agents  and  employes  of  the  common  carriers  to  decline  serv- 
ice to  the  plaintiff  as  alleged. 

(12)  Referring  to  paragraph  34  of  the  complaint,  the  name  and  res- 
idence of  the  person  who  offered  a  large  sum  of  money  to  the  news 
agency  to  refuse  to  serve  plaintiff  longer,  and  the  name  of  such' 
agency. 

(13)  Referring  to  paragraph  35  of  the  complaint,  the  names  and  res- 
idences of  the  persons  who  resorted  to  the  unlawful  and  unfair  means 
alleged. 

And  as  so  modified  the  order  is  affirmed,  with  costs  to  appellant  to 
abide  the  event.   All  concur. 


<00  Misc.  Rep.  315) 

MILCHMAN  V.  NEW  YORK  RYS.  CO. 

» 

(Supreme  Court,  Appellate  Term,  First  Department     May  13,  1915.) 

1.  Cabbibbs  ^=>36o — Cabbiaoe  ov  Pasbenokbs — Ejectiott. 

Where  one  pays  his  fare,  the  conductor,  although  he  has  forgotten  It, 
may  not  eject  him,  and  the  passenger  may  use  such  force  as  Is  necessary 
to  resist  ejection. 

[Ed.  Note. — ^For  other  cases,  see  Carriers,  Cent  Dig.  {S  14i>&-1452; 
Dec.  Dig.  <e=365.] 

2.  Tbial  <S=>296 — Ikstbuctions — Error — Cube  bt  Otheb  Instbuction. 

Where  the  court  Improperly  charged  that,  In  case  of  dispute,  a  passen- 
ger who  has  paid  his  fare  should  pay  it  over,  the  further  Instruction  that 
plaintiff,  if  he  had  paid  his  fare,  was  a  passenger,  and  entitled  to  a  rea- 
sonably safe  and  comfortable  ride,  and  that,  if  be  was  ejected,  there  was 
a  breach  of  the  contract,  did  not  cure  the  error. 

[Ed.  Xote.— For  other  cases,  see  Trial,  Cent  Dig.  $$  705-713,  715,  716, 
718;  Dec  Dig.  <8=?296.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 
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Action  by  Philip  Milchtnan  against  the  New  York  Railways  Com- 
pany. From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed 
and  remanded. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Abraham  M.  Fisch,  of  New  York  City,  for  appellant. 
James  L.  Quackenbush,  of  New  York  City  (W.  J.  Sheils,  of  New 
York  City,  of  counsel),  for  respondent. 

PENDLETON,  J.  The  action  is  for  breach  of  a  contract  of  car- 
riage; plaintiff  insisting  he  had  paid  his  fare,  and  defendant's  con- 
ductor that  he  had  not.  The  conductor  attempted  to  eject  plaintiff  by 
force  from  defendant's  car,  and  in  such  attempt,  plaintiff  claimed,  as- 
saulted him. 

[  1  ]  The  court  charged  the  jury  .as  follows : 

"Now,  what  was  the  duty  of  the  defendant,  and  what  was  the  duty  of  the 
passenger?  They  have  mutual  obligations.  The  proper  thing  to  do  would 
be  this:  According  to  law,  the  conductor  should  go  to  a  passenger,  or  one  who 
is  In  the  car,  and  ask  him  for  his  fare.  If  the  passenger  says  that  be  paid 
his  fare,  and  the  conductor  says  he  did  not,  if  the  conductor  insists  upon 
payment  of  a  fare,  it  is  then  the  duty  of  the  passenger  to  pay  his  fare,  even 
though  he  paid  it  before.  If  he  does  not  want  to  pay  it  twice,  it  Is  the  duty 
of  the  passenger,  when  the  conductor  directs  him,  to  get  off  the  car.  The 
passenger  should  take  the  next  car.  I  say  this,  even  though  the  passenger  is 
4n  the  right,  even  though  the  passenger  has  paid  bis  fare,  if  the  conductor 
says,  'You  did  not  pay  your  fare,'  and  the  conductor  directs  him  to  get  off,  the 
passenger  must  go  off  the  car. 

"You  may  ask  why  this  is.  I  will  tell  you.  The  law  is  very  jealous  of 
maintaining  the  peace  of  the  community.  Nobody  has  any  right,  neither  a 
passenger  nor  a  conductor,  to  do  anything  which  has  a  tendency  to  a  breach 
of  the  peace.  Now,  if  a  passenger  has  paid  his  fare,  and  the  conductor  de- 
mands another  fare,  and,  as  I  have  Just  told  you,  It  Is  his  duty  to  get  off  the 
car,  we  say  in  law,  and  all  lawyers  know  the  very  comprehensive  principle, 
that  where  there  Is  a  wrong  there  is  a  remedy.  Now,  there  is  a  remedy  in 
the  law  for  that  If  a  passenger  is  compelled  to  pay  two  fares,  he  can  sue  the 
railroad  company  to  recover  the  sum  of  $50  as  a  penalty.  That  is  what  the 
passenger  should  do.  The  passenger  has  no  right  to  remain  upon  the  car,  and 
insist  upon  staying  there,  and  refuse  to  get  off,  if  the  conductor  directs  him 
to  get  off.  The  company  has  a  right  to  use  reasonable  force  to  get  him  off  the 
car.  It  is  the  duty  of  the  conductor  to  do  that,  and,  if  he  cannot  do  It  him- 
self, he  may  call  a  policeman  and  have  that  done." 

To  this  plaintiff's  counsel  excepted.  The  charge  was  error.  If  a 
man  pays  his  fare,  the  conductor  has  no  right  to  eject  him,  or  attempt 
so  to  do,  and  the  passenger  is  entitled  to  use  such  force  as  is  necessary 
to  resist  ejection,  and  for  any  damages  suffered  the  company  is  liable. 
Raynor  v.  N.  Y.  &  L.  L  Traction  Co.,  86  Misc.  Rep.  201,  149  N.  Y. 
Supp.  151 ;  Hamilton  v.  Third  Ave.  R.  R.  Co.,  53  N.  Y.  25 ;  English 
V.  Delaware  &  Hudson  Canal  Co.,  66  N.  Y.  454,  23  Am.  Rep.  69;  Mon- 
nier  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  175  N.  Y.  281,  67  N.  E.  569,  62  L.  R. 
A.  357,  96  Am.  St.  Rep.  619. 

[2]  The  error  in  the  charge  was  not  cured  by  the  subsequent  state- 
ments by  the  court : 

"That  the  plaintiff  was  entitled.  If  he  was  a  passenger  and  paid  his  fare, 
to  a  reasonably  safe  and  comfortable  ride.    If  he  did  not  get  that,  and  the 
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things  happened  which  were  alleged  during  the  trial,  then  the  railroad  com- 
pany Is  guilty  of  a  breach  of  contract" 

It  cannot  be  said  that  the  jury  understood  that  this  was  a  withdrawal 
of  the  erroneous  charge,  and  intended  to  change  the  rule  of  law  pre- 
viously expressed. 

The  charge  being  erroneous  and  prejudicial,  judgment  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event.   All  concur. 


aer  App.  Dlv.  832)  _.„ 

PEOPLE  y.  CULLY.    (No.  7220.) 

(Supreme  CJourt,  Appellate  Division,  First  Department.    May  7, 191S.) 

1,  Cbiminai.  Law  ®=»5— Pkocedtjbe — Poweb  of  Lbgislatube. 

The  Legislature  may  regulate  the  procedure  In  criminal  caseSl 
[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  TAgril  3,  4;  Dec. 
Dig.  «=»5.] 

2.  Crimimal  Law  ^s::3968 — Motion  in  Akbest — Scope  or  Chabok. 

Code  Cr.  Proa  S  467,  provides  that  a  motion  in  arrest  Is  an  application 
by  defendant  that  no  Judgment  be  rendered  on  a  plea  or  verdict  of  guil- 
ty, and  it  may  be  founded  on  any  of  the  defects  In  an  Indictment  men- 
tioned In  section  331.  Section  331  provides  that  the  objections  mentioned 
in  section  323  can  be  taken  only  by  demurrer,  except  that  the  objection  to 
the  Jurisdiction  or  that  the  facts  stated  do  not  constitute  a  crime  may  be 
taken  by  a  motion  in  arrest.  Inferior  Courts  Act  (Laws  1910,  c  659)  § 
31,  subd.  4,  makes  all  sections  of  the  Code  of  Criminal  Procedure  consist- 
ent with  the  act  regulating  and  controlling  the  procedure  of  the  Court  of 
General  Sessions  applicable  to  the  Court  of  Special  Sessions.  Beld  that 
where  accused  was  convicted  in  the  C^ourt  of  Special  Sessions,  a  motion  in 
arrest  would  only  reach  the  question  whether  the  information  which  by 
Code  Cr.  Proc.  f  742,  Is  substituted  for  an  indictment,  charged  a  crime  or 
whether  the  court  had  Jurisdiction,  and  hence  conviction  could  not  be 
arrested  on  the  ground  that  the  facts  proven  were  Insufficient  to  make  out 
the  offense  charged. 

FKd.  Note.— For  other  cases,  see  Criminal  Law,  C!ent  Dig.  SS  2423-2432, 
2435-2444;   Dec.  Dig.  <e=»96a] 

Appeal  from  Court  of  Special  Sessions,  New  York  County. 

Thomas  Cully  was  charged  with  Sabbath  breaking.  From  an  order 
granting  the  motion  in  arrest  of  judgment,  the  People  appeal.  Order 
reversed,  and  case  remanded,  with  directions. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 

Robert  S.  Johnstone  and  Charles  Albert  Perkins,  Dist.  Atty.,  both  of 
New  York  City  (Louis  Fabricant,  of  New  York  City,  on  the  brief),  for 
appellant. 

Baldwin,  Fisher  &  Potter,  of  New  York  City,  for  respondent 

CLARKE,  J.  The  information  accuses  the  defendant  of  the  crime 
of  Sabbath  breaking,  committed  as  follows : 

"At  the  city  of  New  York,  In  the  county  of  New  York,  the  said  defendant 
on  the  nth  day  of  October,  1914,  the  said  day  being  the  first  day  of  the  week, 
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xcommonly  called  Sunday,  unlawfully  caused  and  permitted  divers  persons 
whose  names  are  to  me  unknown,  to  slaughter  and  dress  dlrers  pigs  In  the 
premises  there  situated  at  Nos.  621  and  637  West  Fortieth  street,  the  said 
work  of  slaughtering  not  being  then  a  work  of  charity  or  necessity;  against 
the  form  of  the  statute,  etc. 

"And  I  further  accuse  the  said  defendant  of  the  crime  of  Sabbath  breaking, 
committed  as  follows:  The  said  defendant  on  the  day  and  in  the  year  and 
county  aforesaid.  In  the  premises  aforesaid,  unlawfully  carried  on  the  trade 
of  slaughtering  animals,  the  said  trade  not  being  a  work  of  necessity  required 
to  be  carried  on  during  the  said  day,  which  said  day  was  then  the  first  day  of 
the  week,  commonly  called  Sunday ;  against  the  form  of  the  statute,"  etc. 

To  this  information  tfie  defendant  pleaded  not  guilty.  He  was  tried 
and  convicted,  and  thereafter  a  motion  in  arrest  of  judgment  was 
granted.  The  district  attorney  states  that  the  purpose  of  the  appeal  is 
to  procure  an  adjudication  that  will  serve  to  determine  definitely  the 
proper  practice  and  procedure  respecting  motions  in  arrest  of  judg- 
ment to  be  pursued  by  the  Court  of  Special  Sessions.  He  states  that 
the  learned  court  appears  to  be  under  the  impression  that  it  is  proper 
to  "arrest  judgment"'  when  the  court  is  in  doubt  whether  the  facts 
proved  upon  the  trial  are  sufficient  to  make  out  the  offense  charged  in 
the  information. 

Before  the  adoption  of  the  Code  of  Criminal  Procedure,  it  was  held, 
in  People  v.  Thompson,  41  N.  Y.  1,  that  a  motion  in  arrest  of  judgment 
could  only  be  based  upon  some  defect  in  the  record,  and  not  upon  any 
mistake  of  the  court  upon  the  trial,  or  of  the  jury  in  giving  their  ver- 
dict, and  that  the  testimony  constitutes  no  part  of  the  record.  See,  al- 
so, People  v.  Allen,  43  N.  Y.  28. 

In  Jacobowsky  v.  People,  6  Hun,  524,  Daniels,  J.,  whose  opinion  was 
adopted  by  the  Court  of  Appeals  (64  N.  Y.  659),  said : 

"It  Is  insisted  that  the  Judgment  In  this  case  should  have  been  arrested, 
because  the  proof  on  the  trial  did  not  show  that  the  house  charged  to  have 
been  disorderly  was  situated  in  the  Seventeenth  ward  of  the  city  of  New 
York,  as  it  was  alleged  to  be  by  the  Indictment  This  position  is  very  clearly 
untenable,  because  motions  in  arrest  of  Judgment  are  not  supported  by  mere 
defects  of  evidence.  They  are  made  upon  supposed  defects  In  the  record  Itself, 
of  which  the  evidence  given  upon  the  trial  forms  no  part.  Whart.  Crlm.  Iaw, 
§§  3045-3047.  The  remedy  for  defective  proof  is  by  way  of  objection  and  ex- 
ception, on  that  account,  upon  the  trial." 

The  subject  is  now  controlled  by  statute. 

Section  467  of  the  Code  of  Criminal  Procedure  provides : 

"A  motion  in  arrest  of  Judgment  is  an  application,  on  the  part  of  the  defend- 
ant, that  no  Judgment  be  rendered  on  a  plea  or  verdict  of  guilty,  or  on  a 
verdict  against  the  defendant  upon  the  plea  of  a  former  conviction  or  acquittal. 
It  may  be  founded  on  any  of  the  defects  In  the  Indictment,  mentioned  in  sec- 
tion 331." 

Section  331  provides : 

"The  objections  mentioned  In  section  three  hundred  and  twenty-three  can 
only  be  taken  by  demurrer;  except  that  the  objection  to  the  Jurisdiction  of 
the  court  over  the  subject  of  the  indictment,  or  that  the  facts  stated  do  not 
constitute  a  crime,  may  be  taken  at  the  trial,  under  the  plea  of  not  guUty. 
and  in  arrest  of  Judgment" 
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And  section  323  provides: 

"Tbe  defendant  may  demnr  to  the  Indictment  when  It  appears  npon  the 
face  thereof:  (1>  That  the  grand  Jury,  by  which  It  was  found,  had  no  legal 
authority  to  inquire  Into  the  crime  charged,  by  reason  of  Its  not  being  within 
the  local  Jurisdiction  of  the  county ;  or  *  *  *  (4)  that  the  facts  stated  do 
not  constitute  a  crime.    •    •    ♦  •» 

[1,  2]  It  is  well  settled  that  the  Legislature  has  the  right  to  regulate 
matters  of  procedure  in  criminal  cases. 

"Such  matters  are  now  regulated  by  the  provisions  of  the  Code  of  Criminal 
Procedure,  and  however  inconvenient,  or  even  oppressive,  they  may  appear 
to  be  in  specific  cases,  the  courts  must  apply  them,  as  best  they  can,  for  they 
embody  the  commands  of  the  law-making  power  in  matters  wherein  its  flat 
is  supreme  and  final."    People  v.  Glen,  173  N.  Y.  395,  66  N.  E.  112. 

See,  also,  People  ex  rel.  Jerome  v.  Court  of  General  Sessions,  112 
App.  Div.  424,  98  N.  Y.  Supp.  557,  affirmed  185  N.  Y.  504,  78  N.  E. 
149. 

From  the  sections  of  the  Criminal  Code  qouted  it  is  clear  that  a  mo- 
tion in  arrest  of  judgment  raises  the  following  questions  only :  (1)  Did 
the  court  have  jurisdiction  of  the  subject-matter  of  the  indictment? 
(2)  Do  the  facts  stated  in  the  indictment  constitute  a  crime?  The  in- 
formation in  the  Court  of  Special  Sessions  takes  the  place  of  the  indict- 
ment in  the  General  Sessions  or  the  Supreme  Court.  Section  742,  Code 
Crim.  Pro. 

Section  31,  subd.  4,  of  the  Inferior  Courts  Act  (L.  1910,  c,  659),  pro- 
vides : 

"All  sections  of  tbe  Code  of  Criminal  Procedure  consistent  with  this  act 
regulating  and  controlling  the  practice  and  procedure  of  the  Court  of  Gen- 
eral Sessions  of  the  Peace  In  the  city  and  county  of  New  York  shall  apply, 
as  far  as  may  be,  to  the  practice  and  procedure  In  the  Court  of  Special  Ses- 
sions, and  shall  regulate  and  control  the  practice  and  procedure  of  •  •  • 
said  court.  In  so  far  as  Its  Jurisdiction  and  organization  will  permit" 

In  People  v.  Huson,  187  N.  Y.  97,  79  N.  E.  835,  the  court  said : 

"There  was  a  motion  for  a  new  trial  but  the  order  denying  It  brings  up 
nothing  for  us  to  review.  There  was  a  motion  for  an  arrest  of  Judgment, 
but  that  brought  up  only  the  Jurisdiction  of  the  court  over  the  subject  of  the 
indictment,  which  is  not  disputed,  and  the  question  whether  the  facts  stated 
constitute  a  crime,  meaning,  of  course,  the  facts  stated  in  the  indictment" 

In  People  v.  Jackson,  191  N.  Y.  293,  84  N.  E.  65,  15  L.  R.  A.  (N.  S.) 
1173, 14  Ann.  Cas.  243,  the  court  said : 

"A  motion  in  arrest  of  Judgment  can  be  granted  only  In  two  cases:  (1)  When 
the  court  has  no  Jurisdiction  over  the  subject  of  the  indictment  (2)  When 
the  facts  stated  In  the  indictment  do  not  constitute  a  crime.  People  v.  Meak- 
im.  133  N.  Y.  214  [30  N.  E.  828] ;  Code  Or.  Pro.  §§  323,  331,  -467.  As  It  is  con- 
ceded that  the  Court  of  General  Sessions  of  the  Peace  in  which  the  indictment 
under  consideration  was  found  and  tried  has  Jurisdiction  of  the  crime  of 
bribery,  tbe  power  of  the  recorder  to  arrest  Judgment  depends  upon  the  suf- 
ficiency of  the  indictment  itself.  The  question  before  us,  therefore,  is  the 
same  as  If  the  defendant  had  demurred  to  the  Indictment  upon  tbe  ground 
that  the  facts  stated  therein  do  not  constitute  a  crime." 

See,  also,  People  v.  Kelly,  94  N.  Y.  526;  People  v.  Buddensieck, 
103  N.  Y.  487-496, 9  N.  E.  44,  57  Am.  Rep.  766;  People  v.  Austin,  63 
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App.  Div.  382,  71  N.  Y.  Supp.  601 ;  People  v.  Cox,  67  App.  Div.  344, 
73  N.  Y.  Supp.  774;  People  v.  Abeel,  45  Misc.  Rep.  87,  91  N.  Y.  Supp. 
699,  affirmed  100  App.  Div.  516,  91  N.  Y.  Supp.  1107;  Id.,  182  N.  Y. 
415,  75  N.  E.  307,  1  L.  R.  A.  (N.  S.)  730,  3  Ann.  Cas.  287. 

As  the  court  had  jurisdiction  of  the  subject-matter,  and  as  the  facts 
stated  in  the  information  constitute  a  crime,  the  Court  of  Special  Ses- 
sions was  without  power  to  grant  the  order  of  arrest  of  judgment. 

The  order  appealed  from  should  be  reversed,  and  the  case  remanded 
to  the  Court  of  Special  Sessions,  with  directions  to  pass  judgment  upon 
the  conviction.    Settle  order  on  notice.    All  concur.  ' 


In  re  WEST  172D  STREET  IN  CITY  OF  NEW  TORK.  (No.  7229.) 

(Supreme  Court,  Appellate  Diylsion,  First  Department    May  7,  1916.) 

EinNENT  DouAiN  «=3l24 — EsTABUsmiENT  OT  Gbade — ^Dakaoes. 

Under  Greater  New  York  Oarter  (Laws  1901,  c.  466)  !  980,  proTlding 
that  If  commissioners  of  estimate  shall  Judge  that  any  Intended  regula- 
tion will  Injure  any  building  not  required  to  be  taken  for  the  purpose  of 
opening,  extending,  or  improving  a  sti-eet,  they  shall  make  Just  and  equi- 
table estimate  and  assessment  of  the  damage  which  will  accrue  In  conse- 
quence of  such  Intended  regulation  to  the  owners  and  persons  entitled  to 
or  Interested  In  the  building,  an  owner  of  a  building  erected  with  refer- 
ence to  the  natural  grade  of  a  street  after  the  filing  of  a  map  showing  the 
established  grade,  but  before  the  city  had  taken  any  steps  to  open  or 
regulate  the  street  or  given  any  intention  of  any  immediate  purpose  to  do 
so,  was  entitled  to  his  damages  from  the  lowering  of  the  grade  to  the 
grade  so  established ;  it  appearing  that  the  building  was  constructed 
seven  years  after  the  map  was  filed  and  eight  years  before  any  further 
steps  were  taken  by  the  city,  and  it  not  appearing  that  he  erected  the 
building  with  a  view  to  mulcting  the  city  in  damages. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  S§  332- 
344;   Dec.  Dig.  «S=s>124.] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  City  of  New  York  relative  to  the  opening  and 
extending  of  West  172d  Street  from  Inwood  Avenue  to  Jerome  Ave- 
nue. From  so  much  of  an  order  confirming  the  final  report  of  the  Com- 
missioners of  Estimate  herein  as  overruled  the  objections  of  William 
C.  Arnold,  owner  of  the  building  known  as  Damage  Parcel  No.  lA  to 
the  confirmation  of  such  report  and  confirmed  the  action  of  the  Com- 
missioners in  respect  thereto,  Arnold  appeals.  Reversed,  objections 
sustained,  and  matter  referred  to  new  Commissioners. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Lawrence  E.  French,  of  New  York  City,  for  appellant. 
Joel  J.  Squier,  of  New  York  City,  for  respondent 

DOWLING,  J.  The  commissioners  reported  that  they  had  made 
"no  award  for  damage  to  this  parcel  for  the  reason  that  said  buildings 
were  erected  subsequent  to  the  establishment  of  the  grade."    The  own- 
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er  claimed  damages  by  reason  of  the  intended  regulation  of  West 
172d  street. 

The  map  showing  the  established  grade  of  West  172d  street  was 
filed  in  the  office  of  the  register  of  the  city  and  county  of  New  York 
on  December  17,  1895,  and  at  about  the  same  time  in  the  other  public 
offices  wherein  it  was  required  by  law  to  be  filed.  Thereafter,  and 
between  the  fall  of  1902  and  the  summer  of  1903,  no  steps  whatever 
having  been  taken  by  the  city  of  New  York  to  open  or  regulate  said 
street,  and  there  being  no  indication  of  any  immediate  purpose  so  to  do, 
the  owner  erected  the  building  in  question  upon  the  lot ;  the  same  being 
constructed  upon  the  natural  grade,  and  not  upon  the  grade  as  indi- 
cated upon  the  map.  This  building  was  set  back  16  feet  from  the  street 
line ;  the  platform  of  the  porch  being  10  feet,  and  the  steps  thereto  2 
feet,  back  from  said  line.  The  land  now  included  in  the  bed  of  West 
172d  street  had  been  actually  in  use  as  a  street  for  the  public  for  many 
years  prior  to  1895.  On  June  29,  1911,  the  board  of  estimate  of  the 
city  of  New  York  directed  the  corporation  counsel  to  apply  for  the 
appointment  of  commissioners  of  estimate  in  proceedings  to  acquire 
title  to  West  172d  street,  which  he  did  by  petition,  verified  May  8,  1912, 
and  the  commissioners  were  appointed  May  23,  1912.  Meantime,  and 
on  March  1,  1912,  the  claimant,  William  C.  Arnold,  became  the  owner 
of  the  premises  on  which  the  building  in  question  was  erected,  by  vir- 
tue of  a  referee's  deed,  after  a  sale  in  foreclosure.  No  part  of  the  land 
on  which  the  building  stands  is  taken  in  the  proceeding,  and  the  dam- 
age claimed  is  solely  to  the  building.  This  claim  is  based  on  sections 
979  and  980  of  the  Greater  New  York  Charter.  The  latter  of  these, 
so  far  as  it  is  material  to  the  question  now  before  us,  reads  as  follows : 

"Sec.  980.  *  *  *  If  the  said  conunissloners  of  estimate  shall  Judge  that 
any  Intended  regulation  will  injure  any  building  or  buildings  not  required  to 
be  taken  for  the  purpose  of  opening,  extending,  enlarging,  straightening,  al- 
tering or  improving  such  street  or  part  of  a  street  they  shall  proceed  to  make, 
together  with  the  other  estimates  and  assessments  required  by  law  to  be 
made  by  them,  a  just  and  equitable  estimate  and  assessment  of  the  loss  and 
damage  which  will  accrue,  by  and  in  consequence  of  such  Intended  regulation, 
to  the  respective  owners,  lessees,  parties  and  persons  respectively  entitled 
to  or  interested  in  the  said  building  or  buildings  so  to  be  injured  by  the  said 
intended  regulation;  and  the  sums  or  estimates  of  compensation  and  recom- 
pense for  such  loss  and  damage  shall  6e  included  by  the  said  commissioners 
in  their  report  and  Included  in  whole  or  in  part  in  the  assessment  for  benefit, 
provided  the  board  of  estimate  and  apportionment  so  specifically  directs." 

By  the  regulating  of  West  172d  street,  the  street  in  front  of  the 
claimant's  building  will  be  depressed  1.8  feet,  and  it  is  claimed  that 
such  cut  in  the  street  would  necessitate  the  practical  reconstruction  of 
the  stoop,  besides  the  possibility  of  other  expense  incident  to  changes 
in  the  front  of  the  house,  regrading,  altering  the  entrance  into  the  base- 
ment, and  lowering  the  supply  pipes.  Evidence  was  given  as  to  the 
total  damage  claimed  to  have  been  caused  by  the  intended  regulation, 
an  expert  testifying  as  to  the  value  of  the  building  before  and  after 
such  regulation;  but  on  motion  of  the  city's  representative  the  com- 
missioners struck  out  all  evidence  offered  by  the  claimant  "with  refer- 
ence to  said  regulating  and  grading  damages,"  basing  their  ruling  on 
the  fact  that  "the  building  was  erected  subsequent  to  the  establishment 
153  N.Y.S.— 0 
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of  the  grade."  Had  the  commissioners  allowed  the  evidence  to  stand, 
and  then  awarded  nominal  damages  to  the  claimant,  we  should  not  be 
disposed  to  disturb  their  finding,  for  the  original  proof  herein  would 
not  have  justified  more  than  such  an  award.  But  the  commissioners 
proceeded  upon  an  entirely  erroneous  theory,  and  their  refusal  to  make 
any  award  whatever  to  the  claimant  cannot  be  sustained. 

The  earlier  decisions  were  not  in  harmony  as  to  the  right  of  the 
owner  of  a  building,  erected  after  the  establishment  of  the  grade  of  a 
street  (but  before  it  was  actually  opened),  to  recover  the  damages  done 
to  his  building  by  the  subsequent  regulation  of  the  street.  Matter  of 
Rogers  Place,  65  App.  Div.  1,  72  N.  Y.  Supp,  459;  Matter  of  Briggs 
Ave.,  84  App.  Div.  312,  82  N.  Y.  Supp.  575 ;  Matter  of  Tiffany  Street, 
84  App.  Div.  525,  82  N.  Y.  Supp.  852;  In  re  Vyse  Street  (Sup.)  95 
N.  Y.  Supp.  893;  Matter  of  Parker  Street,  N.  Y.  Law  Journal,  Aug. 
20,  1912.  Attention  was  called  to  these  cases  and  the  conflict  between 
them  in  People  ex  rel.  Bennett  v.  Dickey,  148  App.  Div.  663,  133  N.  Y. 
Supp.  221  (approved  in  Peo.  ex  rel.  Janes  v,  Dickey,  206  N.  Y.  586, 
100  N.  E.  462).  While  that  was  the  case  of  an  award  made  for  a 
change  of  grade,  the  principle  therein  determined  is  equally  applicable 
to  the  case  at  bar,  which  was  (following  Forster  v.  Scott,  136  N.  Y. 
577,  32  N,  E.  976,  18  L.  R.  A.  543)  that  to  restrict  or  limit  the  free  use 
of  property  is  equivalent  to  taking  property,  for  "all  that  is  beneficial 
in  property  arises  from  its  use  and  the  fruits  of  that  use,  and  whatever 
deprives  a  person  of  them  deprives  him  of  all  that  is  desirable  or  valua- 
ble in  the  title  and  possession."  The  court  then  proceeded  to  say  (148 
App.  Div. -page  666,  133  N.  Y.  Supp.  page  223): 

'The  actaal  damage  Is  done,  and  the  consequent  loss  Incarred,  when  the 
physical  change  of  grade  takes  place,  and  the  damage  should  be  estimated  as 
of  that  time  unless  there  are  peculiar  circumstances,  not  present  in  this 
case,  which  would  render  it  inequitable  so  to  estimate  it.  To  hold  otherwise 
would  be  in  effect  to  hold  that  the  damage  was  wrought,  or  at  least  begun, 
by  the  filing  of  a  map  showing  the  intended  change  of  grade.  If  after  such 
filing  the  owner  was  debarred,  except  at  his  own  peril,  from  Improving  the 
property,  his  damage  should,  in  equity,  include  an  allowance  for  the  loss  of 
Its  use  between  the  date  of  filing  the  map  and  the  date  of  the  physical  change. 
But  the  more  equitable  and  certain  rule  Is  to  award  damages  to  the  property 
as  It  exists  when  the  physical  change  Is  effected." 

And  this  is  in  accord  with  Matter  of  City  of  New  York,  196  N.  Y. 
255,  89  N.  E.  814,  36  L.  R.  A.  (N.  S.)  273,  17  Ann.  Cas.  1032,  where 
the  Court  of  Appeals  was  called  upon  to  consider  the  claim  of  an  own- 
er who  had  erected  a  building  upon  his  land  after  proceedings  had  been 
begun  to  condemn  it  for  a  public  street,  and  his  claim  was  rejected 
because  it  was  found  he  had  acted  in  bad  faith.  The  court  held,  how- 
ever, that,  where  there  was  no  question  of  good  or  bad  faith,  a  proper- 
ty ownec  is  entitled  to  make  the  ordinary  use  of  his  land  even  between 
the  commencement  of  condemnation  proceedings  and  the  final  order 
vesting  title  in  the  city. 

In  Sie  case  at  bar  no  question  of  bad  faith  is  raised.  There  is  no 
claim  that  tlie  then  owner  improved  his  land  by  the  erection  of  the 
building  in  question  thereupon,  with  either  knowledge,  or  reason  to 
believe,  that  the  city  would  immediately,  or  within  a  short  time,  actual- 
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ly  open  and  regulate  the  street,  so  that  his  improvement  was  with  a 
view  to  mulcting  the  city  in  damages  rather  than  for  the  actual,  nor- 
mal legitimate  use  of  the  property.'  As  a  matter  of  fact,  he  did  not 
build  until  the  city  had  failed  for  seven  years  to  take  any  steps  what- 
ever to  open  the  street  or  regulate  it,  and  it  was  eight  years  more  before 
it  took  steps  to  condemn  the  property  required  for  street  purposes. 
This  made  a  total  delay  of  fifteen  years  between  the  filing  of  the  map 
showing  the  established  grade  and  the  action  of  the  board  of  estimate 
in  directing  proceedings  to  acquire  the  land,  and  it  was  a  year  more 
before  the  corporation  counsel  acted  and  commissioners  were  appoint- 
ed. It  would  be  destructive  of  an  owner's  right  to  the  enjoyment  of 
his  property  to  hold  that  he  was  debarred  from  improving  the  same 
for  such  an  unconscionable  length  of  time  save  in  conformity  to  a  grade 
that  the  city  had  shown  no  disposition  to  actually  effect.  TO'  hold 
that  an  owner,  in  the  exercise  of  good  faith,  is  entitled  to  damages  un- 
der such  circumstances  of  course  goes  no  further  than  to  give  him  the 
right  to  his  actual  damage,  which  in  many  cases  may  be  a  very  small 
amount.  But  in  any  event  he  is  entitled  to  make  his  proof  of  damage, 
which  the  commissioners  must  consider  and  pass  upon. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  in  so  far  as  it  is  appealed  from ;  the  objections  in- 
terposed by  the  owner  of  damage  parcel  No.  lA  sustained ;  and  the 
matter  of  fixing  the  damage,  if  any,  done  to  said  parcel  by  the  regulat- 
ing of  West  172d  street .  referred  to  new  commissioners  for  action. 
Settle  order  on  notice.    All  concur. 


QUAOKENBUSH  v.  FORD  MOTOR  CO.     (No.  8fr-72.) 

(Snpreme  Court,  Appellate  Division,  Third  Department    May  5,  1915.) 

Neouoence  €=327— Danoebous  Machinkbt— Liabiutt  or  MANxrrACTUBEB. 
A  manufacturer  of  automobiles,  who  constructs  a  hand  brake  on  an 
automobile  of  Inferior  materials,  and  who  Improperly  assembles  the  parts 
of  the  car,  Is  Uable  to  a  ptjrcfaaser  of  the  car  from  the  manufacturer's 
agent,  who  had  purchased  It  frmn  the  manufacturer,  for  injuries  to  the 
car,  caused  by  the  defective  equipment  and  negligent  assembling. 

[Ed.  Note. — ^For  other  cases,  see  Negligence,  Cent  Dig.  {  25;    Dec 
Dig.  <S=»27.] 

Appeal  from  Special  Term,  Fulton  County. 

Action  by  Jane  Quackenbush  against  the  Ford  Motor  Company. 
From  an  order  as  resettled  by  an  order  denying  motion  for  judgment 
for  defendant  on.  the  pleadings,  and  overruling  its  demurrer  to  the 
complaint,  it  appeals.    Affirmed. 

Argued  before  SMITH.  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD.  JJ. 

Henry  W.  Thome,  of  Johnstown,  for  appellant. 
David  H.  Demarest,  of  Gloversville,  for  respondent. 

WOODWARD,  J.  The  complaint  in  this  action  alleges,  we  believe, 
the  purchase  from  the  defendant  by  the  plaintiff's  assignor  of  a  Model 
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T  Touring  Car,  and  the  subsequent  injury  of  such  car  to  the  extent  of 
$250,  by  reason  of  the  alleged  negligence  of  the  defendant  in  failing  to 
equip  such  car  with  proper  brakes,  and  in  negligently  assembling  such 
car,  with  the  result  that  it  could  not  be  controlled,  and  it  ran  over  an 
embankment,  with  the  result  stated.  The  defendant  demurred  to  the 
complaint  and  moved  for  judgment  on  the  pleadings.  The  demurrer 
has  been  overruled,  and  tiie  motion  for  judgment  on  the  pleadings 
denied,  and  the  defendant  appeals  to  this  court. 

There  is  only  one  question  involved,  and  that  is  whether  the  com- 
plaint states  a  cause  of  action ;  whether  the  defendant,  under  the  facts 
alleged,  owes  the  plaintiff  for  the  damages  sustained  by  the  car  in  run- 
ning over  the  embankment.    The  respondent  puts  the  proposition : 

"Is  the  manufacturer  of  an  automobile  liable  for  Injuries  received  by  the 
purchaser  thereof  owing  to  the  fact  that  a  brake  band,  constructed  of  inferior 
material,  gave  out  or  collapsed  under  ordinary  use,  also  owing  to  the  fact  that 
said  car  was  Improperly,  assembled  by  said  manufacturer,  although  the  vehi- 
cle was  not  purchased  directly  from  the  manufacturer,  but  from  an  agent  to 
whom  it  was  sold?" 

The  learned  court  at  Special  Term  has,  in  effect,  answered  this  ques- 
tion in  the  affirmative,  and  the  defendant  urges  that  this  is  erroneous, 
and  asks  for  a  reversal  of  the  order  and  the  granting  of  the  motion  for 
judgment.  The  case,  notwithstanding  the  allegation  in  effect  that  the 
plaintiff's  assignor  purchased  the  car  of  the  defendant  through  its  agent, 
is  presented  here  upon  the  theory  that  the  purchase  was  made  from  the 
defendant's  agent,  who  had  purchased  the  same  from  the  defendant, 
so  that  there  was  no  contractual  relation  between  Mr.  Demajest,  the 
original  purchaser,  and  the  defendant.  In  other  words,  there  is  no 
contention  here  that  there  was  any  breach  of  the  implied  warranty  that 
the  car  was  reasonably  adapted  to  the  use  for  which  it  was  purchased ; 
but  it  is  urged  that  the  defendant,  in  putting  upon  the  market  an  in- 
herently dangerous  instrument  or  machine,  owed  to  Mr.  Demarest  and 
the  public  generally  the  duty  of  Qpcercising  reasonable  care  and  dili- 
gence to  make  the  machine  safe  for  the  use  of  the  purchaser  or  user. 
The  appellant  states  "the  actual  question  for  determination"  to  be : 

"Does  the  manufacturer  of  a  machine,  not  Inherently  dangerous  to  human 
life  or  limb,  but  which,  being  defectively  constructed  and  sold  In  the  open 
market  by  the  manufacturer  thereof,  causes  injuries  solelu  to  such  machine, 
produced  wholly  by  reason  of  such  defective  construction,  constitute  negli- 
gence on  the  part  of  such  manufacturer?  If  so,  is  such  manufacturer  liable 
on  the  ground  of  tuch  negligence  for  the  Injuries  to  such  machine  itself  t" 

This  question  concedes  the  proposition  that  a  manufacturer  in  send- 
ing out  an  inherently  dangerous  machine,  one  inimical  to  the  life  and 
limb  of  human  beings,  would  be  liable  to  one  suffering  personal  injury 
from  negligent  construction  of  such  machine,  but  seems  to  draw  a  dis- 
tinction between  the  duties  of  the  manufacturer  in  reference  to  injuries 
to  the  machine  itself.  We  think  there  is  no  well-founded  ground  for 
such  a  distinction.  A  modern  automobile,  properly  equipped  with 
brakes,  and  assembled  in  harmony  with  the  plans  underlying  the  con- 
struction, is  not  inhei;ently  a  dangerous  machine.  In  the  hands  of  a 
reasonably  intelligent  and  careful  operator,  it  involves  no  greater  haz- 
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ards  to  the  public  than  a  team  of  horses  attached  to  a  wagon.  But  this 
theoretically  safe  machine  becomes  inherently  unsafe  when  it  is  im- 
properly assembled,  or  when  the  brakes  are  constructed  of  materials 
which  will  not  stand  the  necessary  strain  upon  them,;  such  an  automo- 
bile, designed  for  use  upon  the  highways  (and  this  court  may  take 
judicial  notice  of  the  use  to  which  such  vehicles  are  commonly  put),  is 
a  menace  to  the  safetj'  of  the  public,  and  it  devolves  the  duty  upon  the 
manufacturer  to  use  proper  nnaterials  and  to  use  due  care  in  the  assem- 
bling of  such  materials  in  the  completed  machine,  and  the  character  of  the 
injuries  resulting  from  defective  materials  and  construction  has  noth- 
ing to  do  with  the  question  of  the  manufacturer's  duty.  The  appellant 
does  not  question  that  if  the  plaintiff's  assignor  had  been  personally 
injured  in  this  accident,  he  would  have  been  entitled  to  succeed  in  this 
action,  but  because  the  injury  resulted  to  Mr.  Demarest's  property  it 
seems  to  be  contended  that  a  different  rule  is  involved.  In  other  words, 
we  are  asked  to  hold  that  the  manufacturer's  duty  is  made  to  depend, 
not  upon  the  question  of  the  inherent  danger  of  the  enginery  which  he 
places  in  the  public  highways,  but  upon  the  result  of  the  accident  which 
grows  out  of  his  faults  in  construction ;  the  machine  may  go  over  em- 
bankments, because  of  defects  in  construction,  but  if  the  operator 
jumps  out  and  is  uninjured,  the  fault  of  the  manufacturer  may  not  be 
looked  into  in  reference  to  the  injuries  which  his  property  sustains. 
We  think  this  is  not  the  rule ;  that  the  manufacturer's  duty  depends,, 
not  upon  the  results  of  the  accident,  but  upon  the  fact  that  his  failure 
to  properly  construct  the  car  resulted  in  the  accident.  In  such  cases 
the  negligence  is  based  upon  the  failure  to  perform  a  duty  owed  to  all 
persons  in  whose  presence  the  machine  is  to  be  used,  not  upon  a  duty 
to  the  purchasers  only  (Statler  v.  Ray  Mfg.  Co.,  125  App.  Div.  69,  109 
N.  Y.  Supp.  172,  approved  195  N.  Y.  478,  481,  88  N.  E.  1063,  though 
reversed  for  errors),  and  the  particular  class  of  injury  which  may  result 
has  no  bearing  upon  the  question  of  liability.  The  manufacturer  had 
no  more  right  to  send  out  a  car  with  a  brake  which  was  not  properly 
tested  than  he  had  to  send  out  a  car  with  a  wheel  "which  was  not  up  to 
the  standard,  as  in  the  case  of  MacPherson  v.  Buick  Motor  Co.,  153 
App.  Div.  474,  138  N.  Y.  Supp.  224-;  Id.,  160  App.  Div.  55,  145  N.  Y. 
Supp.  462.  Having  disregarded  this  duty  to  the  public  in  general,  in- 
cluding the  purchaser,  the  manufacturer  is  liable  for  the  injury  grow- 
ing out  of  such  negligence,  whether  such  injury  be  to  the  person  or  the 
property  of  the  purchaser,  although  the  vehicle  was  not  purchased 
directly  from  the  manufacturer,  but  from  an  agent  to  whom  it  was  sold. 
MacPherson  v.  Buick  Motor  Co.,  supra ;  Kahner  v.  Otis  Elevator  Co., 
96  App.  Div.  169, 89  N.  Y.  Supp.  185,  affirmed  183  N.  Y.  512,  76  N.  E. 
1097 ;  Pennsylvania  Steel  Co.  v.  Elmore  &  Hamilton  C.  Co.  (C.  C.)  175 
Fed.  176 ;  Wellington  v.  Downer  Kerosene  Oil  Co.,  104  Mass.  64. 

The  suggestion  that  this  doctrine  enlarges  the  liability  of  the  manu- 
facturer beyond  what  he  assumes  in  warranting  the  machine  is,  in  our 
opinion,  without  force.  The  contract  of  warranty  simply  provides  for 
the  quality  of  workmanship  and  materials ;  the  plaintiff  in  the  present 
case  (or  her  predecessor  in  interest)  would  have  been  entitled  to  have 
the  defective  brake  materials  replaced  with  proper  ones,  we  may 
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assume,  if  she  had  merely  discovered  the  defect  and  no  accident  had 
resulted.  That  might  have  satisfied  the  implied  warranty;  but  there 
was  a  relationship  created  by  reason  of  the  inherent  danger  to  the 
public  in  sending  out  a  defective  machine  without  taking  proper  pre- 
cautions to  determine  its  safety,  and  the  plaintiff  is  entitled  to  recover 
because  of  the  damages  sustained  under  this  new  relation,  entirely  in- 
dependent of  the  contractual  relation  between  the  purchaser  and  seller. 
The  two  are  not  inconsistent  rights;  the  one  provides  for  securing 
what  was  contemplated  in  the  transaction  of  purcJiase  and  sale;  the 
other  takes  care  of  the  damages  sustained  because  of  the  failure  of 
the  manufacturer  to  perform  a  duty  which  he  owed  to  the  plaintiff's 
assignor  in  common  with  the  public  generally.  MacPherson  v.  Buick 
Motor  Co.,  supra,  153  App.  Div.  page  478,  138  N.  Y.  Supp.  244,  and 
authorities  there  cited.  See,  also,  Willey  v.  Mynderse,  165  App.  Div, 
620,  151  N.  Y.  Supp.  280. 
The  order  appealed  from  should  be  aflfirmed,  with  costs.    All  concur. 


(90  Misc.  Rep.  822) 

VAN  ORDBN  V.  SIMPSON. 

(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1915.) 

1.  Bbokers  ®=»e3 — Right  to  Compbnsation — Failttbe  ot  Negotiations. 

Wbere  a  broker  employed  to  secure  a  loan  procured  a  lender  able  and 
willing  to  make  tbe  lotm,  the  physical  production  of  the  lender  was  not 
necessary  to  entitle  the  broker  to  commlssfons,  the  loan  not  having  been 
made  because  defendant  was  not  in  his  office  at  the  time  fixed  for  clos- 
ing the  loan,  and  afterwards  refused  to  make  the  loan. 

[E2d.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  {{  79,  81,  94-96; 
Dec.  Dig.  <S=963.] 

2.  Holidays  ®=>2 — "Half  Holiday" — Bbokebs — Right  to  Compknsatioh. 

Under  General  Construction  Law  (Consol.  Laws,  c.  22)  §  25,  providing 
that  where  a  contract  requires  the  payment  of  money  or  the  perform- 
ance of  a  condition  on  a  public  holiday,  such  payment  "may"  be  made  or 
condition  performed  on  the  next  business  day  succeeding  such  holiday, 
section  24,  defining  a  "half  holiday"  as  including  the  period  from  noon  to 
midnight  of  each  Saturday,  which  is  not  a  holiday,  and  section  20,  pro- 
viding that  Sunday  or  a  public  holiday  other  than  a  half  holiday  must 
be  excluded  if  it  is  the  last  day  of  any  period  within  which  an  act  is  to 
be  done.  Negotiable  Instruments  Law  (ConsoL  Laws,  c.  38)  g  6,  providing 
that  where  the  day  for  doing  any  act  falls  on  a  holiday,  it  may  be  done 
on  the  next  succeeding  business  day,  section  145,  providing  that  nego- 
tiable instruments  falling  due  on  Saturday  are  to  be'  presented  for  pay- 
ment on  the  next  succeeding  business  day,  except  that  instruments  pay- 
able on  demand  may,  at  the  holder's  option,  be  presented  before  noon  on 
Saturday,  and  section  243,  providing  that  when  Saturday  Is  not  otherwise 
a  holiday,  presentment  may  be  made  before  noon  on  that  day,  when  Sat- 
urday is  not  otherwise  a  holiday,  an  act  not  within  Negotiable  Instru- 
ments Law,  required  by  a  contract,  may  be  done  daring  Saturday  after- 
noon, and  where  a  broker  employed  to  secure  a  loan  procured  a  lender 
able  and  willing  to  make  the  loan,  and  it  was  agreed  to  close  the  loan 
on  Saturday  without  any  hour  being  named,  and  the  broker  went  to  de- 
fendant's office  after  12  o'clock  on  Saturday  and  found  that  defendant 
bad  left  for  the  day,  and  defendant  subsequently  refused  to  make  the  loan, 
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the  broker  was  entitled  to  bis  commission,  as  be  bad  the  whole  of  Satur- 
day within  which  to  close  the  loan. 
[Ed.  Note.— For  other  cases,  see  Holidays,  Dec.  Dig.  «=5>2.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Edward  Van  Orden  against  Henry  W.  Sinnpson.  From  a 
judgment  for  defendant  entered  after  a  trial  by  the  court,  plaintiff  ap- 
peals.   Reversed,  and  judgmwit  directed  for  plaintiff. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Joseph  M.  Williams,  of  New  York  City,  for  appellant 
Henry  W.  Simpson,  of  New  York  City,  pro  se. 

PENDLETON,  J.  The  action  is  for  broker's  commission  in  obtain- 
ing a  loan.  The  defense  is  a  denial.  At  the  trial  plaintiff  testified  to 
the  employment,  and  any  question  as  to  plaintiff's  having  been  em- 
ployed to  secure  a  loan  is,  I  think,  settled  by  defendant's  letter  of 
January  4th,  which  distinctly  speaks  of  a  loan.  The  substantial  ques- 
tion involved  is  whether  the  commission  was  earned.  It  fairly  appears 
from  the  evidence  that  plaintiff  procured  A  lender  able  and  willing  to 
make  the  loan  and  so  notified  the  defendant,  and  by  agreement  the 
closing  was  fixed-  for  Saturday,  no  hour  being  named ;  that  plaintiff 
called  at  defendant's  office  a  little  after  12  o'clock  on  Saturday,  and 
found  that  defendant  had  gone  for  the  day;  that  he  thereupon  sent 
defendant  a  letter  to  his  residence,  appointing  Monday  at  1  p.  m.  as 
the  time  to  dose;  that  on  Monday  just  before  1  o'dodc  he  received  a 
letter  dated  that  day  from  defendant,  saying  he  had  waited  on  Satur- 
day until  11 :40  a.  m.,  and  then  made  other  arrangements  about  the 
loan;  that  when  plaintiff  called  on  Saturday  at  defendant's  office  he 
did  not  have  the  money  with  him,  but  the  lender  was  waiting  for  the 
papers  to  be  signed  by  defendant,  and  if  defendant  had  not  gone  away, 
but  had  been  there,  the  money  was  ready;  but  the  plaintiff  at  no  time 
actually  brought  the  lender  into  defendant's  presence. 

[1,2]  The  physical  production  of  a  lender  is  not  necessary  if,  as 
matter  of  fact,  there  is  a  lender  able  and  willing  to  loan.  The  question 
is  thus  presented  whether,  no  hour  being  fixed,  plaintiff  had  the  whole 
of  Saturday,  or  onljr  up  to  12  o'clock  to  close ;  Saturday  being  what  is 
known  as  a  half  holiday.  In  Page  v,  Shainwald,  169  N.  Y.  246,  62  N. 
E.  356,  57  L.  R.  A,  173,  it  was  held  that  an  option  to  be  exercised  on  a 
legal  holiday  must  be  exercised  on  that  day,  and  a  tender,  to  be  effec- 
tual, must  be  then  made,  the  court  holding  that,  except  for  the  purposes 
expressly  specified  in  the  statute  legal  holidays,  unlike  Sundays,  are 
just  as  other  days. 

Subsequent  to  the  above  case  of  Page  v.  Shainwald,  169  N.  Y,  246, 
62  N.  E.  356,  57  L.  R.  A.  173,  decided  in  1901,  the  Legislature  passed 
Laws  1902,  c.  39,  from  which  the  General  Construction  Law,  §  25,  is 
derived.  That  provides  that  the  payment  of  money  or  the  performance 
of  a  condition  required  on  a  public  holiday  may  be  made  on  the  next 
business  day.    It  does  not  provide  that  it  cannot  be  done  on  the  public 
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holiday,  but  only  may  be  made  on  the  next  day.  Saturday  half  holi- 
days are  covered,  first,  by  General  Construction  Law,  §  24,  which 
defines  half  holiday  as  "from  noon  to  midnight  of  each  Saturday  which 
is  not  a  holiday."  Under  General  Construction  Law,  §  20,  a  half  holi- 
day is  not  excluded  from  the  days  counted  in  computing  the  number 
of  days.  Similarly,  in  Negotiable  Instruments  Law,  §  5,  as  to  the  last 
day  falling  on  a  holiday,  half  holiday  is  not  mentioned.  Negotiable 
Instruments  Law,  §  145,  specially  provides  that  instruments  falling  due 
on  Saturday  are  to  be  presented  for  payment  on  the  next  succeeding 
business  day,  except  that  instruments  payable  on  demand  may,  at  the 
option  of  the  holder,  be  presented  before  noon  on  Saturday  half  holi- 
days. The  Negotiable  Instruments  Law,  §  243,  provides  that  when 
Saturday  is  not  otherwise  a  holiday  presentment  for  acceptance  may  be 
made  before  noon. 

It  seems,  therefore,  that  when  Saturday  is  not  otherwise  a  holiday, 
the  day  after  the  noon  hour  is  in  practically  the  same  condition  as  holi- 
days were  at  the  time  that  Page  v.  Shainwald  was  decided,  and  that 
consequently,  not  only  may  any  act  not  within  the  Negotiable  Instru- 
ments Law  be  legally  done  when  required  by  a  contract  during  Satur- 
day afternoon,  but  in  order  to  comply  with  the  contract  calling  for  the 
doing  of  an  act  on  Saturday,  it  must  be  done  on  that  day,  and  may  be 
done  during  the  afternoon.  Plaintiff  had  therefore  the  whole  day 
within  which  to  close,  and,  having  been  prevented  from  so  doing  solely 
by  defendant's  absence,  is  entitled  to  recover. 

Judgment  reversed,  and  judgment  directed  for  plaintiff  for  $150, 
with  costs  and  appropriate  costs  in  the  court  below.    All  concur. 


(90  Mlsa  Rep.  396) 

PEOPLE  V.  McDERMOTT  DAIHT  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    May  11,  1915.) 

1.  CotTBTs  <S=»190 — MuNiciPAi,  Courts — Appeals — Jubisdiciion   of   Loweb 

CouHT  Afteb  Remand. 

Though  under  Municipal  Court  Act  (Laws  1902,  c.  580)  §  29,  providing 
that  lu  actions  In  the  name  of  the  people  to  recover  penalties  for  the  viola- 
tion of  any  law  no  fees  or  costs  shall  be  demanded  of  the  pecqile,  upon 
reversal  by  the  ApiKjllate  Term  of  a  Judgment  for  the  people  in  an  action 
for  penalties  only  the  costs  on  appeal  could  be  allowed,  and  a  dismissal 
of  the  complaint  "with  costs"  was  Inadvertent,  it  could  be  corrected  only 
by  a  motion  to  resettle  the  order,  and  the  Municipal  Court  had  no  au- 
thority to  change  the  order  of  the  Appellate  Term  by  reducing  the  award 
of  costs. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  $=>190;  Appeal  and 
Error,  Cent.  Dig.  f  103.] 

2.  Courts   <S=>190 — Municipai.   Courts — Appeals — Questions   Not   Raised 

Below. 

Where  the  objection  that  a  motion  to  vacate  a  judgment  for  costs  and 
to  reduce  the  award  of  costs  in  another  judgment  was  not  made  within 
five  days,  as  required  by  Municipal  Court  Act,  §  254,  providing  that  a 
motion  to  vacate,  amend,  or  modify  a  judgment  on  a  verdict,  or  any 
judgment  rendered  upon  a  trial  by  the  court,  may  be  made  upon  excep- 
tions talsen  at  the  trial,  or  because  the  verdict  is  for  excessive  or  in- 
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Bufflclent  damages,  or  otherwise  contrary  to  the  evidence,  'or  to  the  law, 
pro\-ided  such  motion  Is  made  at  the  close  of  the  trial  or  within  fl%'e  days 
from  the  rendition  of  the  judgment,  and  section  342,  providing  that  a  tax- 
ation of  costs  may  be  reviewed  by  the  justice  within  five  days  after  the 
entry  of  judgment,  was  not  taken  in  the  court  below.  It  could  not  be 
raised  on  appeal. 

[Ed.  Note. — For  other  cases,  see  C!onrts,  Dec.  Dig.  ®=!>190;  Appeal  and 
Error,  Cent  Dig.  f  103.] 

8.  CouBTs  <S=»190 — ^Municipal  Coubts — Appeals — Oboebs  Appkalabix. 

Where  on  a  motion  to  vacate  a  judgment  for  costs  in  defendant's  favor, 
on  the  ground  that  It  was  unauthorized  by  statute  and  contrary  to  an 
order  of  the  Appellate  Term,  and  to  reduce  another  judgment  for  costs, 
an  order  was  made  striking  from  the  one  judgment  the  total  amount  of 
costs  awarded  and  from  the  other  a  part  of  the  costs  awarded,  such  order, 
though  It  amended  the  judgment  so  far  as  the  costs  were  concerned,  was 
not  one  made  under  Municipal  Court  Act,  {  254,  relative  to  motions  to 
amend,  modify,  or  vacate  judgments;  it  not  having  been  based  upon  any 
of  the  grounds  specified  therein,  but  was  an  order  granting  a  retaxatlon 
of  costs  and  as  such  not  appealable,  but  reviewable  only  on  an  appeal 
from  the  judgment  as  amended. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  «=9l90 ;  Appeal  and 
Error,  Cent  Dig.  |  103.] 

Appeal  from  Municipal  Court.  Borough  of  Manhattan,  First  Dis- 
trict.     , 

Two  actions  for  statutory  penalties  by  the  People  against  the  Mc- 
Dermott  Dairy  Company.  From  an  order  retaxing  costs,  in  two  judg- 
ments, defendant  appeals.    Appeal  dismissed. 

See,  also,  149  N.  Y.  Supp.  906. 

Ai^ed  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

J.  Power  Donellan,  of  New  York  City,  for  appellant 
Egburt  E.  Woodbury,  AUy.  Gen.  (Robert  P.  Beyer,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  People. 

COHALAN,  J.  Two  actions  were  brought  in  the  Municipal  Court 
by  the  plaintiff  to  recover  penalties  for  violations  of  the  Agricultural 
liw  (Consol.  Laws,  c.  1).  Defendant  in  the  first  action  obtained  a 
judgment  dismissing  the  plaintiff's  complaint,  and  the  clerk  of  the 
court  thereupon  taxed  costs  in  favor  of  the  defendant  in  the  sum  of 
$22.41,  and  the  judgment  was  entered  on  May  25, 1914,  for  that  amount 
against  the  plaintiff.  No  appeal  was  taken  from  this  judgment.  In 
the  second  action,  the  plaintiff  recovered  a  judgment  against  the  de- 
fendant in  the  lower  court,  and  upon  the  appeal  to  this  court  the  judg- 
ment was  reversed  "with  costs."  Upon  the  order  6f  the  Appellate 
Term  so  drawn,  the  clerk  of  the  Municipal  Court  taxed  the  defend- 
ant's costs  as  follows :  "Costs  upon  appeal  $30,  on  dismissal  of  com- 
plaint $20,  and  stenographer's  minutes  $8.65."  In  all,  the  costs  amount- 
ed to  the  sum  of  $61.65,  and  judgment  therefor  was  entered  on  No- 
vember 19,  1914,  against  the  plaintiff.  On  December  10,  1914,  the  At- 
torney General  made  a  aiotion  in  the  Municipal  Court  for  an  order 
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vacating  the  judgment  entered  on  May  25,  1914,  against  the  plaintiff  for 
the  sum  of  $22.41,  upon  the  ground  that: 

"Said  Judgment  is  wholly  unauthorized  *  •  •  by  statute  and  is  con- 
trary to  the  order  of  the  Appellate  Term,"  etc. 

He  further  asked  that  the  judgment  rendered  on  November  19,  1914, 
be  "reduced  from  the  sum  of  $61.06  to  the  sum  of  $30." 

It  appears  from  the  moving  papers  that  the  judgments  had  been 
transposed,  because  no  appeal  had  been  taken  from  the  judgment  of 
May  25,  1914 ;  hence  no  order  in  that  case  had  been  made  in  the  Ap- 
pellate Term.  The  court  below,  upon  the  hearing  of  the  motion, 
made  an  order  striking  from  the  judgment  of  May  25,  1914,  the  total 
amount  of  costs  awarded  to  the  defendant  upon  the  dismissal  of  the 
complaint;  he  also  struck  from  the  judgment  of  November  19,  1914, 
all  of  the  costs  awarded  therein,  except  the  sum  of  $30 — ^the  costs  of 
reversal  upon  appeal — and  he  directed  the  clerk  of  the  Municipal 
Court  to  so  correct  the  judgment.  The  defendant  now  appeals  from 
this  order.  The  respondent  herein  asserts  that  the  order  is  one  re- 
taxing  costs,  and  therefore  is  not  appealable.  The  appellant  contends : 
(1)  That  the  order  is  appealable  as  it  seeks  to  amend,  to  vacate,  and 
to  set  aside  a  judgment;  (2)  that,  the  motion  not  having  been  made 
within  five  days,  the  court  below  was  without  jurisdiction  to  entertaip 
it;  and  (3)  that  with  regard  to  the  judgment  of  November  19,  1914, 
the  court  below  had  no  authority  to  interfere  with  the  order  of  this 
court,  which  imposed  costs  upon  a  reversal  and  upon  a  dismissal  of 
the  complaint. 

[1]  In  this  last  contention  we  think  the  appellant  is  correct.  The 
Appellate  Term  had  made  an  order  dismissing  the  complaint  "with 
costs."  The  addition  of  these  words  to  the  dismissal  of  the  complaint 
was  inadvertently  made,  as  section  29  of  the  Municipal  Court  Act 
especially  provides  that  in  such  an  action  no  "fees  or  costs  shall  be  de- 
manded of  the  people  of  the  state  of  New  York."  This  court  has 
held  that  this  section  applies  to  the  costs  in  the  lower  court,  and  not 
to  cases  on  appeal.  Health  Dept.  v.  Owen,  Law  Journal,  December 
11,  1903.  The  court  below  therefore  was  without  authority  to 
change  the  order  of  this  court,  which  could  only  be  done  by  a  motion 
made  to  resettle  the  same.  If  such  a  motion  had  been  made,  this 
court  would  have  stricken  out  the  dismissal  costs,  and  allowed  the 
costs  upon  the  reversal  to  stand.  The  action  of  the  court  below,  in 
striking  out  the  costs  of  dismissal,  entered  in  the  judgment  of  May  25, 
1914,  was  properly  taken. 

[2]  The  objection  that  the  motion  was  not  made  within  five  days,  as 
required  by  sections  254  and  342  of  the  Municipal  Court  Act,  was  not 
taken  in  the  court  below  and  cannot  now  be  raised.  Krakower  v. 
Davis,  20  Misc.  Rep.  350,  45  N.  Y.  Supp.  780;  Scharmann  v.  Bard, 
60  App.  Div.  '449,  69  N.  Y.  Supp.  1033 ;  Fallon  v.  Crocicchia,  52 
Misc.  Rep.  503,  102  N.  Y.  Supp.  541-543. 

[3]  We  do  not  agree  with  the  appellant's  claim  that  the  order  is  one 
applied  for  and  granted  under  section  254  of  the  Municipal  Court  Act, 
and  therefore  is  appealable.  It  is  true  that  the  orde_r  in  fact  amends 
the  judgment,  so  far  as  the  costs  are  concerned,  but  the  motion  made 
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was  clearly  one  for  a  retaxation  of  costs.  It  cannot  be  considered  as 
having  been  made  under  that  section,  as  it  is  not  based  upon  the 
grounds  specified  therein  for  which  a  judgment  might  be  vacated, 
amended,  or  modified.  The  order  made  in  pursuance  of  the  moticm 
was  an  order,  therefore,  granting  a  retaxation  of  costs,  and  is  not  ap- 
pealable. Spiegelman  v.  Union  R.  Co.,  95  App.  Div.  92,  88  N.  Y. 
Supp.  478;  Averbuck  v.  Hochlick,  63  Misc.  Rep.  327, 117  N.  Y.  Supp. 
187;  Kaliski  v.  Kaufman,  62  Misc.  Rep.  274,  114  N.  Y.  Supp.  811; 
Loewer  v.  N.  Y.  Taxicab  Co.,  115  N.  Y.  Supp.  127.  If  the  defendant 
were  aggrieved  by  the  action  of  the  lower  cotut,  he  should  have  ap- 
pealed from  the  judgment  as  amended.  Spiegelman  v.  Union  R.  R., 
supra ;  Loewer  v.  N.  Y.  Taxicab  Co.,  supra ;  People  ex  reL  Solomon 
V.  Lang,  109  App.  Div.  706,  96  N.  Y.  Supp.  555. 

Appeal  dismissed,  without  costs,  and  without  prejudice  to  a  motion 
to  resettle  order  in  Appellate  Term.    All  concur. 


(90  Misa  Bep.  106) 

BARBER  V.  WOOLF  et  al.    (No.  7273.) 

(Supreme  Court,  Appellate  DlTision,  First  Department    May  7, 1915.) 

1.  MOWICIPAI.    COBPOBATIONS    «=»e57— VaCATIOW    OF    SiBEET— BfFBCX— EaSK- 

KENTs  OF  Light  and  Aib — Statotb. 

Where  the  owner  of  property  Is  awarded  damages  for  the  closing  of  a 
street  under  the  Street  Closing  Act  (Laws  1895,  c.  1006),  the  quasi  public 
easement  of  light,  air,  and  access  arising  from  the  fact  that  the  property 
abuts  on  a  public  highway  Is  not  Included  in  the  property  rights  for  which 
compensation  is  made  by  the  city  and  so  extinguished. 

[Ed.  Mote. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {S 
722,  844,  1429,  1496;   Dec.  Dig.  <S=>657.] 

2.  Taxation  ®=»676 — Easbicent  of  Liqht  and  Aib  in  Pdbuo  Stbebt — Bb- 

UJET  rsox  Bid  at  Tax  Sai£ — Statute. 

Wbere  a  street  was  closed  under  Street  Closing.  Act  (Laws  1895,  c. 
1006),  by  the  express  award  of  the  commissioners,  the  owner  of  property 
abutting  tJiereon  being  awarded  substantial  damages  for  his  loss,  includ- 
ing deprivation  of  the  easement  of  light  air,  and  access  in  the  land  cov- 
ered by  such  street  he  was  estopped  as  against  the  owner  of  such  land 
to  set  up  the  rule  that  such  easements  are  not  extinguished  by  a  street 
cicetng  under  the  act,  since  compensation  la  not  usually  made  therefor,  so 
that  such  owner's  title  was  not  rendered  unmerchantable  by  the  existence 
of  any  easement  so  as  to  entitle  a  purchaser  of  the  land  at  sale  foreclos- 
ing a  tax  lien  to  be  relieved  from  his  bid. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  {  1355;  Dec.  Dig. 
®=»676,] 

Appeal  from  Special  Term,  New  York  County. 

Action  to  foreclose  a  tax  lien  by  Simeon  E.  Barber  against  James  A. 
Woolf  and  others.  From  an  order  granting  the  application  of  GeoiTge 
B.  Heath,  purchaser  at  the  sale,  for  an  order  relieving  him  from  his 
bid,  plaintiff  .appeals.    Reversed,  and  motion  denied. 

The  following  is  the  opinion  of  Newburger,  J.,  in  the  court  below : 

Pursuant  to  a  Judgment  of  foreclosure  of  a  tax  Hen  a  sale  was  held,  and  the 

purchaser  now  aslis  to  be  relieved  from  his  bid  on  the  ground  l^t  one  Mlnzes- 
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helmer  has  or  may  have  private  easement  of  light,  air,  and  access  over  the 
land  sold.  It  Is  conceded  that,  under  the  authority  of  Jackson  v.  Smith,  153 
App.  Dlv.  724,  138  N.  Y.  Supp.  654,  affirmed  213  N.  Y.  memoranda,  4,  lOT  N.  E. 
1079,  the  judgment  herein  does  not  bar  ftny  easement  wrhlch  Minzeshelmer 
may  have  had  if  the  easements  survived  the  proceeding  takes  under  the  so- 
caUed  Street  Closing  Act  (chapter  1006  of  the  Laws  of  1895).  In  the  proceed- 
ings for  the  closing  of  Rockwood  street  Minzeshelmer  was  awarded  damages 
to  his  property. 

As  was  said  by  Mr.  Justice  Scott  In  Matter  of  dinger,  160  App,  DiT.  at 
page  103,  145  N.  Y.  Supp.  at  page  179:  "There  remains,  however.  In  many 
cases,  and  very  probably  in  the  case  of  property  abutting  upon  Madison  ave- 
nue, a  third  class  of  easements,  also  private  in  their  nature,  which  arise  from 
express  or  implied  grants  between  the  owners  of  the  property  confined  and 
abutting  upon  a  street  or  avenue.  Such  private  easements  are  created,  for 
instance,  by  the  conveyance  of  a  lot  with  reference  to  a  map  or  plan,  in| 
which  one  of  the  boundaries  of  the  lot  conveyed  is  the  abutting  street.  With 
this  class  of  private  easements  the  city  has  usually  no  concern  either  to  abol- 
ish or  to  preserve  them,  and  it  certainly  cannot  be  compelled  against  its  will  to 
compensate  for  them.  •  The  dlstinctiwi  between  these  two  classes  of  private 
easements  was  very  clearly  made  In  Johnson  &  Co.  v.  Cox,  supra,  where  both 
were  present  That  case,  reaffirmed  in  Matter  of  Mayor,  etc.  (Walton  Ave.) 
197  N.  Y.  518,  90  N.  E.  59,  contains  the  latest  authoritative  pronouncement 
by  the  Court  of  Apjjeals  as  to  what  easements  are  and  what  are  not  to  be 
compensated  for  when  a  public  road  is  discontinued  and  closed.  The  same 
subject  has  recently  been  exhaustively  considered  with  a  review  of  the  prece- 
dent authorities  by  Mr.  Justice  Laugblin,  writing  for  a  unanimous  court. 
Matter  of  City  of  N.  Y.  (New  Avenue)  153  App.  Div.  164,  138  N.  Y.  Supp.  107. 
The  easement's,  sometimes  called  private,  but  really  special  or  quasi  public,  of 
light,  air,  and  access,  arising  from  the  fact  that  private  property  abuts  upon 
a  public  highway,  are  to  be  compensated  for  if  the  highway  Is  closed  and  the 
easements  thus  destroyed.  Other  private  easements  arising  from  express 
or  implied  grant  are  not  destroyed  by  the  closing  of  the  highway,  and  are 
therefore  not  to  be  compensated  for,  and  this  is  true  although  the  strictly 
private  easements  may  affect  the  same  property  and  confer  the  same  rights 
over  the  same  strip  of  land  as  those  arising  from  mere  contiguity  to  the  street 
As  a  general  thing,  no  public  requires  the  extinguishment  of  the  strict- 
ly private  easements  of  the  class  last  defined.  If  the  property  respecting 
which  the  relator  claims  damages  is  subject  to  easements  of  this  nature,  it 
is  not  due  to  the  existence  of  a  highway  In  front  of  the  property,  but  to  the 
fact  that  his  predecessors  in  title  and  the  owners  of  other  abutting  property 
elected,  as  between  themselves,  to  create  reciprocal  easements  over  the  bed  of 
the  highway.  These  are  not  extinguished  by  the  legal  closing  of  the  street  In  a 
public  highway." 

So,  also,  in  the  Matter  of  the  Grand  Boulevard  and  Concourse.  160  App. 
Dlv.  80,  145  N.  Y.  Supp.  254,  affirmed  212  N.  Y.  538,  106  N.  E.  631,  It  was 
held  that  private  easements  created  by  grant,  express  or  implied,  are  not 
destroyed  or  extinguished  by  the  closing  of  a  street  under  the  act  of  1895. 

In  view  of  these  authorities,  the  application  of  the  purchaser  to  be  relieved 
must  be  granted.    Settle  order  on  notice. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  BOW- 
LING, and  HOTCHKISS,  JJ. 

Harold  Swain,  of  New  York  City,  for  appellant. 
George  E.  Coney,  of  New  York  City,  for  respondents. 

SCOTT,  J.  [1]  The  respondent  purchased  at  a  tax  lien  sale  a  piece 
of  real  property  which  formerly  lay  wholly  within  the  lines  of  Sev- 
enth avenue  as  laid  down  on  a  private  map  known  as  the  map  of  Mt. 
Eden  filed  in  1854,  and  subsequently  shown  as  Rockwood  street  on  a 
public  map  filed  by  the  park  department  in  1879.    The  lot  in  question 
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lay  in  front  of  and  abutted  upon  a  lot  known  as  lot  No.  51  on  the  Mt. 
Eden  map,  which  was  conveyed  by  a  description  referring  to  that  map, 
in  1855,  by  Thomas  C.  Woolf  and  others,  who  had  made  and  filed  the 
map,  to  Isaac  Minzesheimer  from  whom  Charles  Minzesheimer  obtain- 
ed title.  By  mesne  conveyance,  in  1880.  Said  Seventh  avenue  or  Rock- 
wood  street  was  never  actually  or  legally  opened  as  a  public  street,  but 
it  is  conceded  that  by  the  deed  to  him  Isaac  Minzesheimer  acquired,  as 
appurtenant  to  the  lot  which  he  acquired,  private  easements  of  light,  air, 
and  access  over  that  portion  of  the  proposed  street  shown  on  the  Mt. 
Eden  map  as  lying  in  front  of  and  abuttin|;  upon  said  Seventh  avenue 
or  Rockwood  street.  The  respondent's  objection  to  the  title  of  the  lot 
from  the  purchase  of  which  he  seeks  to  be  relieved  is  that  it  is  still  in- 
cumbered by  said  private  easements,  and  is  therefore  unmerchantable 
and  practically  worthless. 

When  the  final  maps  were  filed  in  1895,  the  said  Seventh  avenue  or 
Rockwood  street  was  shown  as  discontinued,  and  Minzesheimer's  lot 
was  left  in  the  middle  of  a  block  as  laid  out  on  the  permanent  plan, 
without  any  means  of  access  or  egress  except  over  said  Seventh  av- 
enue or  Rockwood  street.  After  the  filing  of  the  map  in  1895,  the  city 
of  New  York  instituted  a  proceeding  to  open  Walton  avenue  which  in- 
volved proceedings,  under  chapter  1006  of  the  Laws  of  1895,  to  close 
a  large  number  of  streets  and  avenues  shown  on  that  map  as  having 
been  discontinued.  It  has  been  repeatedly  held  that  such  proceedings 
did  not  operate  to  extinguish  purely  private  easements  such  as  those 
which  Minzesheimer  had  acquired  over  the  bed  of  Seventh  avenue  or 
Rockwood  street  (Johnson  v.  Cox,  196  N.  Y.  110,  89  N.  E.  454;  Mat- 
ter of  Olinger,  160  App.  Div.  96,  145  N.  Y.  Supp.  173 ;  Matter  of  the 
City  of  New  York,  Grand  Boulevard,  160  App.  Div.  80,  145  N.  Y. 
Supp.  254,  affirmed  212  N.  Y.  538,  106  N.  E.  631),  although  it  is  claim- 
ed that  doubt  has  been  cast  upon  the  proposition  by  some  expressions 
used  in  the  opinion  of  the  Court  of  Appeals  in  the  last-mentioned  case. 
Whether  or  not  those  expressions  were  intended  to  be  understood  as 
questioning  the  rule,  it  was  not  expressly  disaffirmed,  and  it  must  be 
accepted  as  the  present  law,  as  declared  by  this  court  and  the  Court 
of  Appeals,  that  street  closing  proceedings  under  the  act  of  1895  are 
not  intended  and  do  not  operate  to  extinguish  purely  private  easements 
resting  upon  actual  or  presumed  grants. 

The  respondent's  objection  to  the  title  would  therefore  be  perfectly 
valid,  were  it  not  for  another  circumstance  upon  which  appellant  re- 
lies. 

[2]  The  proceeding  above  referred  to  as  having  been  instituted  to 
legally  close  discontinued  streets  was  known  as  Matter  of  the  Mayor, 
etc.  (Walton  Avenue).  It  went  through  this  court  (131  App.  Div.  696, 
116  N.  Y.  Supp.  471)  and  the  Court  of  Appeals  (197  N.  Y.  518,  90  N. 
E.  59).  Charles  Minzesheimer,  the  then  owner  of  the  lot  described  as 
No.  51  on  the  Mt.  Eden  map,  petitioned,  as  he  had  a  right  to  do  under 
the  Street  Closing  Act  of  1895,  for  an  award  of  the  damages  which 
he  would  suffer.  In  this  petition  he  set  forth  his  title,  and  showed 
that  in  the  conveyance  under  which  he  claimed  the  lot  known  as  No.  51 
acquired  by  him  designated  the  said  property  by  reference  to  the  map 
number  on  said  map,  and  bounded  the  same  in  front  on  the  westerly 
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side  by  the  street  shown  on  said  map  as  Seventh  avenue.    He  set  forth 

that: 

"By  Tlitae  of  Bald  deed,  petitioner  became  possessed  of  and  Interested  In  all 
rights,  easements,  and  privileges  appertaining  to  said  premises,  Including  the 
usual  and  ordinary  street  easements  of  llglit,  air,  and  access  as  appurtenant 
to  said  premises." 

He  further  set  forth,  referring  to  the  filing  of  the  final  maps  in  1895, 
that  thereupon  said  Seventh  avenue,  or  Rockwood  street,  and  said 
Walnut  street,  or  East  174th  street,  were  omitted  and  shown  as  dis- 
continued, closed,  and  abandoned,  and  that,  pursuant  to  the  provisions 
of  chapter  1006  of  the  Laws  of  1895,  said  Rockwood  street  and  said 
East  174th  street  were  thereafter  "discontinued,  closed,  and  abandon- 
ed, both  as  public  and  private  highways,  and  all  easements  of  light,  air, 
and  access  and  rights  of  way  of  every  nature  were  extinguished  and  de- 
stroyed as  hereinafter  stated."  He  further  alleged  that  by  reason  of 
the  steps  taken  as  therein  set  forth,  by  the  local  authorities  of  the  city 
of  New  York,  "the  aforesaid  easements  in  and  to  said  Walnut  street 
or  East  174th  street  and  in  and  to  said  Seventh  avenue  or  Rockwood 
street  as  appurtenant  to  said  lot  have  been  extinguished  and  destroyed, 
and  the  o^vner  of  the  soil  of  said  discontinued  streets  and  avenues 
is  now  vested  with  the  absolute  fee  title  thereto."  He  further  set  forth 
the  facts  showing  that  the  said  closing  took  effect  on  November  2, 
1895,  when  section  9  of  said  final  map  was  filed  as  provided  by  law : 
Jerome  avenue,  one  of  the  streets  bounding  the  permanent  block  in 
which  said  premises  lay,  being  then  an  opened  street. 

The  report  of  the  commissioners  awarding  damages  to  said  Charles 
Minzesheimer,  as  stated  in  the  moving  affidavit,  expressly  stated  the 
theory  upon  which  the  award  was  made.  It  stated,  in  substance,  that, 
where  the  person  to  whom  the  award  was  made  was  the  owner  of  the 
entire  property,  the  award  represented  the  entire  loss  and  damage 
which  the  owner  affected  by  the  abandonment,  discontinuance,  and 
closing  had  suffered.  It  stated  that  the  commissioners  had  assumed 
that  where,  at  the  time  of  the  filing  of  the  final  maps,  there  was  an 
open,  existing  street  which  was  also  shown  on  the  permanent  plan  and 
which  bounded  the  block  or  plot  in  which  the  discontinued  street  was 
situated,  the  streets  and  avenues  for  whose  discontinuance  and  closing 
damages  were  awarded,  became  discontinued  and  closed  upon  the  fil- 
ing of  sfiid  final  maps,  and  that  the  portions  of  Seventh  avenue.  Wal- 
nut street,  and  Eighth  avenue  contained  within  the  block  bounded  by 
Jerome  avenue,  East  172d  street,  Townsend  avenue,  and  Belmont 
street,  w^ere  closed  and  discontinued  upon  the  filing  of  the  final  maps, 
to  wit,  November  2,  1895.   Said  report  contains  the  following  clause : 

"We  further  report  that  our  awards  herein  are  based  on  the  assumption 
that,  upon  the  dl-seontlnuance  and  closing  of  the  streets  or  avenues  for  whose 
discontinuance  and  closing  we  hare  awarded  damages,  such  parts  or  portions 
thereof  as  are  Included  within  the  boundaries  of  any  square  or  plot  of  ground 
made  by  the  intersection  of  any  streets,  or  avenues  laid  out  by  the  local 
authorities  upon  the  permanent  map  or  plan  of  the  city,  were  no  longer 
streets  or  avenues  for  any  purpose  whatever,  and  that  the  owner  in  fee  of 
the  land  or  soli  within  the  boundaries  thereof  became  entitled  thereupon  to 
Inclose,  use,  and  occupy  the  same  to  the  exclusion  of  all  others,  and  that  all 
easements  of  light,  air,  and  access  in  the  same  were  thereupon  extinguished." 
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The  commissioners  awarded  Mr.  Minzesheimer,  for  his  damages 
aforesaid,  a  very  substantial  sum  ($1,200),  their  report  was  confirmed, 
and  the  amount  of  the  award  was  paid  to  and  accepted  by  said  Minzes- 
heimer. There  can  be  no  doubt  that  the  damages  referred  to  were 
claimed  by  Minzesheimer,  and  awarded  to  him  by  the  commissioners 
upon  the  theory,  very  generally  accepted  when  the  report  was  made, 
that  the  effect  of  filing  the  map  of  1895  was  to  extinguish  all  ease- 
ments, private  as  well  as  public,  over  the  streets  and  avenue  shown  on 
said  map  as  discontinued,  whether  such  streets  and  avenues  had  been 
actually  opened  or  not.  Such  is  the  plain  meaning  of  Minzesheimer's 
petition  and  the  commissioners*  report,  and  upon  no  other  theory  can 
the  substantial  award  made  to  Minzesheimer  be  explained.  ^  Under  these 
circumstances,  it  is  clear  that  Minzesheimer  or  any  successor  in  in- 
terest would  be  estopped  from  ever  claiming  that  there  still  remained 
as  appurtehant  to  his  lot  No.  51  any  easements,  public  or  private,  over 
the  plot  of  land  which  the  respondent  has  purchased.  Public  easements 
there  never  were,  and  for  his  purely  private  easements  he  has  claimed 
and  been  paid  compensation.  Under  these  circumstances,  peculiar  to 
this  case,  we  are  of  opinion  that  the  title  to  the  lot  purchased  by  re- 
spondent is  not  unmerchantable. 

The  order  appealed  from  must  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $10  costs.  Order  filed. 
All  concur. 


(90  Misc.  Bep.  439) 
PEOPliB  ex  rel.  I*ANKTON  v.  EGBERTS,  Superintendent  of  Buildings. 

(Supreme  Court,  Special  Term,  Oneida  County.    May  1,  1915.) 

1.  MAHDAinis  «=>87 — Acts  o»  Public  Offickb— Supkbinikwdeht  of  Buiij>- 

IN6B. 

Mandamus  is  the  proper  remedy  to  compel  a  dty  superintendent  of  pub- 
lic buildings  to  grant  to  a  property  owner,  pursuant  to  the  city's  building 
code,  a  permit  to  alter  a  residence  In  an  established  residence  district 
Into  a  building  In  which  to  carry  on  an  undertaking  business. 

[F-d.  Note. — For  other  cases,  see  Mandamus,  Cent.  Dig.  H  189-194 ;  Dec. 
Dig.  <&=87.] 

2.  MxnnciPAii    Cobfobations    iS=s58 — Obdinahoes — Designation    or    Besi- 

DERCIC  DlSTBICT. 

Neither  the  Utlca  Charter,  section  32  of  which  delegates  to  the  common 
council  the  power  to  enact  ordinances  for  various  purposes,  nor  the  Sec- 
ond Class  Cities  Law  (Consol.  Laws,  c.  53),  section  156  of  which  empowers 
the  common  council  to  establish  by  ordinance  a  building  code  providing 
for  all  matters  concerning,  aSectlng,  or  relating  to  the  alteration  or  re- 
I«lr  of  buildings  theretofore  or  thereafter  constructed,  authorized  the 
common  council  to  ad<vt  an  ordinance  setting  aside  a  residence  district 

[Ed.  Note. — For  other  cases,  see  Municipal  Orporatlons,  Cent  Dig.  f} 
145-147;    Dec.  Dig.  <8=»58.1 

3.  Eminent  Domain  ©=»71 — Vaucditt  op  Statdte — ^Provision  fob  Compbh- 

SATIOR. 

The  Housing  Act  (Laws  1913,  c.  774,  amended  and  made  a  chapter  of 
the  Consolidated  Laws  by  Laws  lOlS,  c.  798),  section  9  of  which  provides 
that  on  petition  therefor  by  two-thirds  of  the  owners  of  record  of  the 
linear  frontage  of  one  side  or  street  frontage  of  any  block,  and  on  approv- 
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al  by  the  council  such  site  shall  be  designated  a  residence  district,  in 
which  no  building  other  than  a  private  <^  veiling  shall  be  erected  or  occu- 
pied, cannot  be  sustained  as  a  proper  exercise  of  the  power  of  eminent 
domain,  since  no  provision  is  therein  made  for  compensation  to  the  own- 
ers of  property  taken. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Ctent  Dig.  §§  180- 
187;   Dec.  Dig.  <S=i»71.1 

4.  Municipal  Cobpobations  «=»601 — Ordinances — CoNSTirxTTioHALiTT. 
Such  act  la  not  sustainable  as  an  exercise  of  the  police  power. 
[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
1333;   Dec.  Dig.  <S=»601.1 

Mandamus  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Frank  G.  Lankton,  against  Cornelius  Roberts,  as  Superintendent  of 
Buildings  of  the  City  of  Utica.    Writ  issued. 

This  Is  an  application  for  a  peremptory  writ  of  mandamus.  The  relator  is 
the  owner  of  a  house  and  lot  fronting  on  a  street  surrounding  Steuben  Park, 
on  the  northerly  side,  In  the  city  of  Utlca,  within  a  residence  district,  attempt- 
ed to  be  set  apart  by  an  ordinance  passed  by  the  common  council  of  the  city 
in  March,  1914,  pursuant  to  section  9  of  chapter  774  of  the  Laws  of  1913,  as 
amended  by  chapter  798  of  the  same  year,  known  as  the  Housing  Act  The 
respondent  is  the  superintendent  of  buildings  of  the  city  of  Utlca.  The  relator 
seeks  the  writ  to  compel  the  respondent  to  issue  to  the  relator,  pursuant  to 
the  building  code  of  the  city,  a  permit  to  make  certain  additions  to  and 
changes  In  the  building  upon  such  lot  in  order  to  convert  It  from  an  ordinary 
residence  into  a  building  in  which  to  carry  on  the  undertaking  business, 
which  permit  the  respondent  has  refused  to  Issue,  upon  the  sole  ground  that 
the  ordinance  setting  apart  the  residence  district  forbids  the  conversion  of 
the  building  Into  a  building  f6r  business  purposes. 

The  contention  of  the  relator  Is  that  the  Housing  Act,  and  especially  sec- 
tion 9  thereof,  were  unconstitutional,  and  that  In  any  event  the  ordinance 
setting  aside  the  residence  district  in  question  was  so  framed  as  to  have  been 
repealed  when  the  Housing  Act  was  repealed  by  chapter  32  of  the  taws  of 
1915.  The  respondent  contends  that  the  ordinance  is  valid  and  the  legislation 
constitutional ;  that,  although  the  Housing  Act  has  been  repealed,  the  ordi- 
nance must  stand  as  a  completed  exercise  of  the  power  delegated  by  the  Hous- 
ing Act  to  the  municipality,  unaffected  by  the  repeal  of  the  act ;  and  that  In 
any  event  the  act  of  the  respondent  could  only  set  aside  In  a  review  of  the 
same  by  a  writ  of  certiorari. 

The  city  of  Utlca  Is  a  city  of  the  second  class.  Under  section  35  of  the  char- 
ter of  the  city  the  Legislature  delegated  to  the  common  council  the  power 
to  enact  ordinances  for  various  purposes.  Section  156  of  the  Second  Class 
Cities  Law  provides  for  the  enactment  of  a  building  code  by  the  common 
council  In  these  words:  "The  common  council  shall  also  have  power  to  estab- 
lish by  ordinance,  and  from  time  to  time  amend,  a  building  code,  providing 
for 'all  matters  concerning,  affecting  or  relating  to  the  construction,  alteration, 
repair  or  removal  of  buildings  and  structures  heretofore  or  hereafter  erected." 
On  or  about  April  8,  1910,  the  common  council  duly  enacted  an  ordinance 
known  as  the  building  code  of  the  city  of  Utlca,  which  was  duly  amended; 
on  or  about  February  21,  1913,  and  has  ever  since  constituted  the  building 
code  of  the  city  of  Utica.  On  or  about  the  16th  day  of  March,  1914,  two- 
thirds  or  more  of  the  owners  of  record  of  the  linear  frontage  of  one  side 
or  street  frontage  of  a  block  fronting  on  the  northerly  side  of  the  street 
bounding  the  northerly  portion  of  Steuben  Park  In  the  city  of  Utlca,  be- 
tween Charlotte  street  and  Hopper  street,  did  by  written  petition  to  the  com- 
mon council  of  the  city  of  Utica,  duly  signed  and  acknowledged,  ask  that 
said  side  or  street  frontage  of  said  block  be  designated  as  a  residence  dis- 
trict, and  the  common  council  on  or  about  March  16,  1914,  adopted  an  or- 
dinance approving  such  petition,  and  thereupon  such  side  or  frontage  became 
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a  residence  district  pursuant  to  section  9  of  tlie  Honsttig  Act,  assuming  that 
act  to  haye  been  constltntiona,^  The  owner  of  the  premises  of  the  relator  at 
tlie  time  the  alleged  residence  district  was  applied  for  and  approved  did  not 
Join  in  the  petition  therefor. 

Miller  &  Williams  and  T.  Harvey  Ferris,  all  of  Utica,  for  relator. 
August  Merrill,  Corp.  Counsel,  of  Utica,  and  Nicholas  Powers,  Asst. 
Corp.  Counsel,  of  Utica,  for  respondent. 

DE  ANGELIS,  J.  [  1  ]  The  respondent  interposes  the  objection  that 
his  action  in  refusing  to  grant  the  permit  can  only  be  reviewed  by  cer- 
tiorari, and  that  therefore  he  cannot  be  compelled  to  grant  the  permit 
in  any  event  by  the  writ  of  mandamus.  That  he  is  mistaken  in  his 
position  is  demonstrated  by  the  ruling  of  the  Court  of  Appeals  in  Peo- 
ple ex  rel.  Kemp  v.  D'Oench,  111  N.  Y.  359,  18  N.  E.  862,  and  People 
ex  rel.  Schau  v.  McWilliams,  185  N.  Y.  92,  71  N.  E.  785. 

[2-4]  I  think  it  is  also  reasonably  clear  that  no  power  to  adopt  the 
ordinance  setting  aside  the  alleged  residence  district  was  conferred 
upon  the  common  council  by  any  provision  in  the  charter  of  the  city  or 
in  the  Second  Class  Cities  Law,  and  that  the  only  authority,  if  any 
exists,  for  the  adoption  of  such  ordinance,  is  section  9  of  the  Housing 
Act.  So  that  the  sole  question  remaining  to  be  decided  is  whether  or 
not  section  9  of  the  Housing  Act  embodied  a  constitutional  exercise  of 
power  by  the  Legislature.  This  legislation  cannot  be  sustained  as  a 
proper  exercise  of  the  power  of  eminent  domain  because,  if  for  no 
other  reason,  no  provision  is  made  therein  for  compensation  to  the  own- 
ers of  property  taken.  The  legislation  can  only  be  sustained,  if  at  all, 
as  an  exercise  of  the  police  power.  I  think  I  may  adopt  in  part  the 
language  of  Judge  Dillon  upon  this  subject,  which  seems  fully  sustained 
by  the  courts: 

"Of  recent  years,  in  response  to  a  growing  demand  for  the  preservation  of ' 
natural  beauty  and  the  consen-atlon  of  the  amenities  of  the  neighborhood  re- 
sulting from  the  manner  in  which  it  has  been  laid  out  and  built  upon.  Legis- 
latures and  municipalities  have  sought,  by  statute  and  by  ordinance,  to  pre- 
vent the  encroachment  of  undesirable  features,  unsightly  erections,  and  ob- 
noxious traces.  This  legislation,  Induced  mainly  by  sestbetic  considerations, 
has  given  rise  to  a  series  of  novel  questions  affecting  the  legislative  power  of 
both  the  state  and  its  governmental  agent,  the  city.  •  •  •  Several  cases 
have  laid  down  the  rule  that  by  virtue  of  the  police  power  merely  neither  the 
Legislature,  nor  the  city  coimcll  exercising  delegated  power  to  legislate  by 
ordinance,  can  impose  restrictions  upon  the  use  of  pr\/oat«  property  which  are 
induced  solely  by  (esthetic  considerations,  and  have  no  other  relation  to  the 
health,  safety,  convenience,  comfort,  or  welfare  of  the  city  and  Its  inhabitants. 
The  law  on  this  point  is  undergoing  development,  and  perhaps  cannot  be 
said  to  be  conclusively  settled  as  to  the  extent  of  the  police  power.  •  •  • 
Tt  has  been  held  that  it  is  not  within  the  power-of  the  Legislature  by  direct 
legislation,  or  by  delegation  of  legislative  authority  to  enact  ordinances,  to 
80  limit  and  control  the  use  of  private  property  as  to  deprive  the  owner  of 
the  beneficial  use  thereof  for  causes  other  than  the  health,  safety,  convenience, 
or  public  welfare  of  the  people.  Thus  the  L«gislature  cannot,  for  the  purpose 
of  promoting  the  beauty  of  parkways  or  boulevards,  authorize  a  citj/  io  e«- 
tahlUh  by  ordinance  a  biMding  line  within  the  limita  of  private  property  to 
which  all  buildings  must  conform  without  complying  with  the  constitutional 
requirements  as  to  making  compensation  for  property  taken.  Nor  can  the 
Legislature  confer  authority  on  a  city  to  exclude  from  'boulevards  business  oc- 
oupations  wlilcb  are  not  noxious  in  their  nature  ami  to  restrict  buildings 
163N.Y.S.— 10 
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tbereon  to  residence  uses  only.  •  *  •  The  right  of  an  owner  to  use  hit 
property  in  the  prosecution  of  a  lawful  husin^s,  and  one  that  Is  recognized 
as  necessary  In  all  civilized  communities,-  cannot  be  made  to  rest  upon  the 
caprice  of  a  majority,  or  any  number,  of  those  owning  property  surrounding 
that  which  he  desires  to  use." 

The  foregoing  is  taken  from  section  695  of  Dillon's  Municipal  Cor- 
porations (5th  Ed.).  That  section  and  the  accompanying  notes  state 
the  present  condition  of  the  law  on  this  subject,  and  I  am  compelled  to 
follow  it.  Nevertheless,  I  would  very  much  like  to  see  the  law  broaden- 
ed, not  in  the  direction  of  Socialism,  nor  to  take  away  one  whit  from 
the  proposition  that  all  men  are  endowed  with  certain  unalienable 
rights,  not  to  interpose  a  single  obstacle  to  the  reasonable  and  healthy 
growth  of  a  city,  but  to  prevent  a  person  who  owns  real  estate  in  a 
residence  district  from  using  the  same  for  any  purpose  unusual  in  such 
districts,  unreasonably,  and  in  a  spirit  that  fair  men  would  not  com- 
mend. 

I  am  not  considering  the  undertaking  business  as  different  from  any 
other  business.  If,  however,  the  business  to  be  conducted  upon  the 
premises  in  question  should  prove  to  be  a  nuisance,  it  could  be  abated, 
and  an  injunction  would  lie  to  compel  its  discontinuance  without  regard 
to  any  ordinance  or  statute. 

The  peremptory  writ  may  go,  but  without  costs.  Ordered  accord- 
ingly. 

a67  App.  Dlr.  341) 

In  re  EMMET. 

In  re  EMPIRE  STATE  SURETY  CO. 

(No.  7014.) 

(Supreme  Ciourt,  Appellate  Division,  First  Department.    May  7,  1915) 

INBOLTENCY  9s»105 — PBOCEEniNOS — CONTINOBNT  Cl^tUS. 

Insurance  Law  (Cdnsol.  Laws,  c.  28)  §  63,  subd.  3,  as  amended  by  Laws 
1911,  c.  366,  declares  that  the  rights  and  liabllltlea  of  Insolvent  insur- 
ance companies,  as  well  as  those  of  the  creditors,  policy  holders,  and 
members,  shall,  unless  otherwise  directed  by  the  court,  be  fixed  as. of  the 
date  of  entry  of  the  order  for  liquidation.  A  surety  company,  which  was 
Insolvent  and  had  been  ordered  liquidated,  had  executed  bonds  under 
Act  Cong.  i'eb.  24,  1005,  c.  778,  33  Stat.  811,  amending  Act  Aug.  13,  1894, 
c.  280,  28  Stat  278  (U.  S.  Comp.  St  1913,  §  6923),  requiring  bonds  to  be 
given  by  every  contractor  with  the  United  States  for  any  public  work  to 
secure  prompt  payment  by  the  contractor  to  all  persons  furnishing  labor 
or  materials  to  be  used  on  such  worli,  and  providing  that  such  persons 
may  Intervene  and  become  parties  to  any  action  brought  by  the  United 
States,  and  that  if  no  suit  be  brought  by  the  United  States  within  six 
months  from  completion  they  may  within  a  year  sue  themselves.  Held, 
that  claims  arising  under  such  bonds,  which  were  not  reduced  to  Judg- 
ment before  the  time  fixed  for  liquidation  and  dissolution,  were  contin- 
gent, and  cannot  thereafter  be  proven,  although  the  order  of  liquidation 
was  modified  nunc  pro  tunc  so  as  to  allow  the  reduction  of  such  claims  to 
Judgment 

[Ed.  Note. — For  other  cases,  see  Insolvency,  Cent  Dig.  §§  157-161,  1C3 ; 
Dec.  Dig.  «=>105.] 

Ingraham,  P.  J.,  dissenting  in  part 
4=9For  otber  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexea 
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Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  the  People  of  the  State  of  New 
York,  by  William  T.  Emmet,  Superintendent  of  Insurance,  for  an  or- 
der to  take  possession  of  the  property  and  liquidate  the  business  of  the 
Empire  State  Surety  Companj^.  From  an  order  refusing  .to  confirm 
the  Superintendent's  report  rejecting  as  contingent  claims  under  fed- 
eral contract  bonds,  he  appeals.    Reversed. 

See,  also.  151  N.  Y.  Supp.  1114. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

M.  J.  Wright,  of  New  York  City,  for  appellant. 

Charles  E.  Lydecker,  of  New  York  City,  for  respondents  Wheeler 
Condenser  &  Engineering  Co.  and  others. 

WiUiam  W.  Robison,  of  New  York  City,  for  respondents  Wm.  M. 
Ivans  as  trustee,  and  others. 

Herman  S.  Hertwig,  of  New  York  City,  for  respondent  Belmont 
Iron  Works. 

Charles  h.  Hoey,  of  Saratoga  Springs,  for  respondents  Vermont 
Marble  Co.  and  others. 

Gerard  Roberts,  of  New  York  City  (Thomas  G.  Flaherty,  H.  B. 
Corey,  and  Max  Zalielis,  all  of  New  York  City,  on  the  brief),  for  re- 
spondents William  Keating  &  Plumbing  Co.  and  others. 

SCOTT,  J.  The  claims  involved  in  this  appeal  all  arose  under  bonds 
given  by  the  Empire  State  Surety  Company  pursuant  to  the  provisions 
of  the  United  States  statutes  approved  February  24,  1905,  amending 
an  act  affirmed  August  13,  1894,  entitled  "An  act  for  the  protection  of 
persons  furnishing  materials  and  labor  for  the  construction  of  public 
works."  The  act  as  thus  amended  requires  a  bond  to  be  given  by  every 
contractor  with  the  United  States  for  any  public  work,  which  shaU 
provide,  among  other  things,  for  the  prompt  payment  by  the  contractor 
to  all  persons  furnishing  labor  or  materials  to  be  used  on  such  work, 
which  persons  are  given  the  right  to  intervene  and  be  made  a  party  to 
any  action  brought  by  the  United  States  upon  such  bond,  and  to  have 
their  rights  and  claims  adjudicated  therein.  If  no  suit  shall  be  brought 
by  the  United  States  within  six  months  from  "the  completion  and  final 
settlement  of  said  contract,"  then  any  claimant  for  labor  or  materials 
furnished  may  bring  an  action  in  the  name  of  the  United  States  in  the 
appropriate  federal  court,  but  such  action  must  be  commenced  within 
one  year  after  complete  performance  and  settlement  of  the  contract, 
and  only  one  such  action  shall  be  brought,  provision  being  made  for 
giving  notice  to  all  claimants  under  said  contract,  and  for  their  inter- 
vention iS  parties. 

The  Empire  State  Surety  Company  had  executed  bonds,  under  the 
provisions  of  this  statute,  for  a  number  of  contractors  with  the  United 
States.  On  December  16,  1912,  an  order  of  the  Supreme  Court  was 
made,  pursuant  to  section  63  of  the  Insurance  Law,  declaring  the  Em- 
pire State  Surety  Company  to  be  insolvent,  directing  the  Superintend- 
ent of  Insurance  to  take  possession  of  its  property  and  liquidate  its 
business,  and  restraining  the  bringing  or  further  prosecution  of  ac- 
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tions  at  law  or  suits  in  equity  against  said  company.  On  September  23, 
1913,  an  order  was  entered  dissolving  the  said  Empire  State  Surety 
Company. 

Subdivision  3  of  section  63  of  the  Insurance  Law  reads  as  follows : 

"The  rights  and  liabilities  of  any  such  corporation,  and  of  Its  creditors, 
policy  holders,  stocliholders  and  members,  and  of  all  other  persons  Interested 
in  its  assets,  shall,  unless  otherwise  directed  by  the  court,  be  fixed  as  of  the 
date  of  the  entry  of  the  order  directing  the  liquidation  of  such  corporation 
In  the  office  of  the  clerk  of  the  county  -wherein  such  corporation  had  its 
principal  office  for  the  transaction  of  business  upon  the  date  of  the  institution 
of  proceedings  under  this  section." 

It  seems  to  be  settled  by  authority  that  claims  against  the  company 
must  be  valued  as  of  the  date  of  the  entry  of  the  order  directing  the 
liquidation  of  the  company  (no  other  date  having  in  this  instance  been 
fixed  by  the  court),  and  that  claims  which  on  that  date  were  "contin- 
gent" are  not  entitled  to  share  &i  its  assets.  People  v.  Met.  Surety  Co., 
205  N.  Y.  135,  98  N.  E.  412,  Ann.  Cas.  1913D,  1180. 

The  question  we  have  to  answer,  therefore,  is  whether  any  of  the 
claims  involved  in  this  appeal,  and,  if  any,  which,  were  "contingent" 
on  December  16,  1912. 

A  large  number  of  claims  arising  upon  bonds  given  under  the  fed- 
eral statute  hereinbefore  referred  to  were  presented  to  the  Superintend- 
ent of  Insurance  as  liquidator,  and  were  rejected  by  him  upon  the  spe- 
cific ground  that  none  of  them  had  been  put  in  judgment  on  Decem- 
ber 16,  1912,  and  were  all  therefore,  in  his  opinion,  contingent  and  not 
allowable  against  the  assets  of  the  company  in  his  hands,  and  he  so 
reported  to  the  Supreme  Court,  and  moved  that  said  claims  be  rejected. 

By  the  order  appealed  from  this  motion  was  denied  "as  to  all  claims 
upon  whicli  judgment  has  been  or  may  be  obtained,  and  in  which  the 
labor  or  material  had  been  furnished  prior  to  December  16,  1912." 
By  the  same  order,  said  order  of  December  16,  1912,  and  the  order  of 
dissolution  of  December  23,  1913,  were  modified  nunc  pro  tunc  by  pro- 
viding that  such  claimants  might  bring,  continue,  and  proceed  to  judg- 
ment in  actions  upon  said  claims.  The  effect  of  the  order  therefore  is, 
as  to  all  of  such  claims  which  had  accrued  but  had  not  been  put  in 
judgment  on  December  16,  1912,  whether  actions  upon  them  had  then 
been,  begun  or  not,  that  the  time  for  perfecting  them  by  judgment  is  in- 
definitely extended,  and  that  the  dates  upon  which  they  will  respective- 
ly mature  may  differ  widely,  depending  upon  the  course  of  the  several 
litigations. 

That  this  must  be  the  effect  of  the  order  appealed  from  is  shown  by 
a  consideration  of  the  several  classes  of  claims  presented  for  our  con- 
sideration upon  this  appeal.  In  one  class  the  contract  had  not  been 
completed  on  December  16,  1912.  As  to  this  class  it  seems  to  be  evi- 
dent that  any  claim  for  labor  or  materials  must  be  deemed  to  have  been 
contingent  and  not  absolute  at  the  date  mentioned.  As  to  all  the  other 
classes  the  contracts  had  been  completed  and  settled  prior  to  Decem- 
ber 16,  1912,  but  none  of  the  claims  presented  had  then  been  put  in 
judgment,  although  as  to  some  of  them  actions  had  been  commenced 
and  were  then  pending.   As  to  these  latter  a  part  had  been  put  in  judg- 
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ment  after  December  16,  1912,  but  before  the  rejection  of  the  claims 
by  the  Superintendent  of  Insurance. 

It  is  the  evident  intent  of  that  subdivision  of  section  63  of  the  Insur- 
ance. Law  above  quoted  that  the  liabilities  provable  against  a  surety 
company  in  a  case  like  the  present  are  those  which  upon  the  date  of 
the  order  for  liquidation  (unless  another  date  be  fixed  by  the  court)  are 
fixed,  determined,  and  ascertainable,  and  so  it  has  been  construed  by 
the  Court  of  Appeals  upon  a  review  of  a  large  number  of  cases.  Peo- 
ple V.  Metropolitan  Surety  Co.,  supra. 

That  case  arose  under  a  bond  given  to  release  an  attachment,  and 
which  stipulated  for  the  payment  of  any  judgment  which  might  be  re- 
covered by  the  attaching  creditor.  Such  judgment  was  obtained  after 
the  dissolution  of  the  surety  company,  and  the  holding  of  the  court  was 
to  the  effect  that  the  claim  against  the  surety  company  at  the  time  of 
its  dissolution  was  contingent,  and  therefore  not  provable  against  its 
assets.  While  upon  the  facts  that  case  bore  little  analogy  to  the  pres- 
ent, the  reasoning  of  the  court  was  not  confined  to  the  particular  facts 
before  it,  and  was  supported  by  the  citation  of  a  number  of  cases 
closely  analogous  to  the  present. 

This  brings  us  to  the  fundamental  question  arising  upon  this  appeal, 
which  is  whether  or  not  claims  arising  under  bonds  given  pursuant  to 
the  federal  statute  above  referred  to,  which  have  not  been  put  in  judg- 
ment before  the  date  of  the  order  for  the  liquidation  of  the  surety  com- 
pany, are  absolute  in  such  a  sense  as  to  be  provable  against  the  assets 
of  the  surety,  or  are  contingent  and  nonprovable. 

This  question,  as  we  consider,  has  already  been  answered  by  the 
Court  of  Appeals  in  People  v.  Metropolitan  Surety  Co.,  211  N.  Y.  107, 
105N.  E.99. 

The  claims  considered  in  that  case  differed  from  those  now  under 
consideration,  in  that  the  contract  under  which  it  arose  had  not  been 
completed  until  a  date  subsequent  to  the  order  dissolving  the  surety 
company.  The  prevailing  opinion,  however,  did  not  dwell  upon  this 
circumstance,  nor  base  its  reasoning  thereon,  but  held  that  the  provi- 
sions of  the  federal  statute  under  which  the  bond  was  given  must  be 
read  into  the  bond  itself  as  if  literally  incorporated  therein,  and  con- 
sequently that: 

"The  liability  of  the  surety  company  to  the  claimant  did  not  become  abso- 
lute and  direct  when,  after  it  had  supplied  the  materials  to  the  original  con- 
tractor, their  price  became  due,  or  when  the  contract  between  the  original 
contractor  and  the  United  States  was  completed  and  finally  settled.  It  re- 
mained qualified  and  conditional.  Its  certainty  and  absoluteness  depended 
upon  the  possibility  that,  by  means  of  the  only  method  provided  or  permitted 
by  the  statute  and  not  then  instituted,  the  validity  and  enforceability  of  the 
claim  be  adjudicated.  A  Judgment  for  It  In  an  action  prescribed  by  and  con- 
ducted In  accordance  with  the  requirements  of  the  statute  could  alone  render 
It  complete  and  absolute.  The  means  of  enforcement  define  both  the  right  of 
the  claimant  and  the  liability  of  the  surety  which  It  was  the  Intention  of 
Congress  to  create^  •  •  •  Whatever  right  of  action  was  In  the  claimant 
or  liability  on  the  part  of  the  surety  was  conditioned  upon  the  use  of  the 
statutory  remedy.  Divorced  from  that  remedy,  the  right  and  the  liability  are 
nonexistent.  The  claimant  should  have  conformed  with  the  provisions  of  the 
statute  and  obtained  In  the  statutory  action  and  presented  to  the  receiver  a 
Judgment  establishing  the  validity  and  amount  of  his  claim.  His  claim  as 
presented  was  conditional  and  nonabsolute,  and  Its  allowance  was  error." 
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In  the  light  of  this  deliberate  expression  by  the  Court  of  Appeals, 
and  in  view  of  the  established  rule  that  to  be  provable  a  claim  must 
be  existent  and  absolute  at  the  date  of  the  entry  of  the  order  directing 
the  liquidation  of  the  surety  corporation,  we  are  constrained  to  hold 
that  none  of  the  claims  submitted  for  consideration  upon  this  appeal 
were  properly  provable  and  allowable  against  the  assets  of  the  surety, 
because  no  one  of  them  had  been  reduced  to  judgment  on  December 
16,  1912.  The  arguments  in  favor  of  a  different  ruling,  at  least  re- 
specting claims  upon  contracts  which  had  been  completed  and  settled 
before  December  16,  1912,  are  presented  with  much  force  and  plausi- 
bility; but  they  were  all  presented  with  equal  force  in  the  dissenting 
opinion  in  the  case  from  which  we  have  quoted,  and,  since  they  failed 
to  meet  the  approval  of  a  majority  of  the  judges,  must  be  deemed  to 
have  been  deliberately  overruled  by  the  Court  of  Appeals. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  of  the -Superintendent  of  In- 
surance granted. 

Mclaughlin,  LAUGHLIN,  and  CLARKE,  JJ.,  concur. 

INGRAHAM,  P.  J.  I  concur  with  my  Brother  SCOTT  as  to  claims 
presented,  where  no  action  had  been  brought  against  the  surety  prior 
to  December  16,  1912,  but  I  dissent  as  to  those  claims  that  are  based 
upon  judgments  recovered  in  actions  commenced  prior  to  that  date. 
The  case  of  People  v..  Metropolitan  Surety  Co.,  211  N.  Y.  107,  105  N. 
E.  99,  which  the  prevailing  opinion  states  is  controlling  in  this  case, 
does  not,  I  think,  apply  to  a  case  in  which  the  action  has  been  com- 
menced against  the  surety  prior  to  the  date  of  the  forced  liquidation. 
In  that  case  the  contract  between  the  United  States  and  the  construc- 
tion company  was  completed  and  finally  settled  September  28,  1908. 
Six  months  after  that  date,  March  ^,  1909,  the  United  States  had  not 
instituted  any  action  upon  the  bond,  and  during  that  period  there  was 
no  cause  of  action  against  the  surety  company  by  the  creditors  of  the 
principal,  because  the  creditors'  right  of  action  was  by  the  statute  post- 
poned during  that  six  months  Y'ithin  which  period  the  United  States 
could  sue.  At  the  end  of  that  period  the  creditors  could  sue,  but,  un- 
der the  statute,  it  was  a  representative  action  on  behalf  of  all  the  cred- 
itors upon  the  bond.    It  was  said  in  the  opinion : 

Therefore  "the  liability  of  the  surety  company  •  •  •  remained  qnall- 
fled  and  conditional.  Its  certainty  or  absoluteness  depended  upon  the  possi- 
bility that,  by  means  of  the  only  method  provided  or  permitted  by  the  stat- 
ute and  not  then  instituted,  the  validity  and  enforceability  of  the  claim  be 
adjudicated.  •  *  *  It  is  unnecessary  to  consider  whether  or  not  the  pres- 
entation of  the  claim  to  the  receiver  and  the  subsequent  proceeding  is  a  salt 
or  action  brought  by  the  claimant  We  are  not  required  to  pass  beyond  the 
fact  that  the  claimant  has  no  right  of  action  and  the  surety  coimpany  no  lia- 
bility cognizable  in  this  action  or  proceeding.  Whatever  right  of  action  was 
in  the  claimant  or  liability  on  the  part  of  the  surety  was  conditioned  upon 
the  use  of  the  statutory  remedy.  Divorced  from  that  remedy,  the  right  and 
the  liability  are  nonexistent.  The  claimant  should  have  conformed  with 
the  provisions  of  the  statute  and  obtained  iu  the  statutory  action  and  present- 
ed to  the  receiver  a  judgment  establishing  the  validity  and  amount  of  his 
claim.  His  claim  as  presented  was  conditional  and  not  absolute,  and  its 
allowance  was  error." 
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Now  in  that  case  the  contract  for  the  work  was  completed  and  finally 
settled  September  26,  1908.  The  action  then  under  consideration  was 
commenced  June  6,  1909,  and  on  January  30,  1909,  the  surety  com- 
pany was  dissolved  and  a  receiver  appointed.  No  suit  on  the  bond  had 
been  instituted  by  the  United  States  or  by  any  creditor  of  the  prin- 
cipal debtor  in  the  federal  courts  as  provided  for  in  the  federal  statute 
under  which  the  bond  was  given,  and  the  decision  in  that  case  related 
to  the  facts  then  before  the  court.  Where,  however,  the  action  had 
actually  been  commenced  in  the  federal  courts  under  the  federal  stat- 
ute to  enforce  the  liability  of  the  surety  prior  to  the  dissolution  of  the 
surety  company,  and  the  appointment  of  the  receiver,  it  seems  to  me 
that  the  liability  no  longer  remained  conditional,  that  the  essential  facts 
upon  which  the  liability  of  the  principal  and  his  surety  are  based  had 
accrued,  and  the  action  as  provided  for  by  the  federal  statute  had  been 
commenced  to  enforce  that  liability.  The  federal  statute,  as  I  read  it, 
recognizes  the  fact  that,  after  the  six  months'  period  in  which  the 
United  States  could  sue  had  expired,  then  the  liability  to  the  creditors 
became  fixed,  and  the  proper  proceeding  by  the  commencement  of  the 
action  in  the  federal  courts  had  been  taken  to  enforce  it.  The  liability 
did  not  depend  upon  the  judgment  in  that  action,  but  upon  the  facts 
as  they  then  existed,  and.  the  judgment  of  the  federal  court  in  that 
action  was  a  mere  ascertainment  of  the  amount  due  the  creditors  as 
against  the  principal  and  his  surety.  And  this,  I  think,  was  recognized 
in  the  opinion  of  the  majority  of  the  court  in  the  Metropolitan  Surety 
Company  Case,  when  it  was  said: 

"We  are  not  required  to  pass  beyond  the  fact  tbat  the  claimant  has  no 
right  of  action  and  the  sarety  company  no  liability  cognizable  in  this  action 
or  proceeding.  Whatever  right  of  action  was  In  the  claimant  or  liability  on 
the  part  of  the  surety  was  conditioned  upon  the  use  of  the  statutory  remedy." 

That  remedy  had  been  invoked  by  the  petitioner,  and  he  was  pur- 
suing it  when  the  insolvency  of  the  surety  required  liquidation  of  its 
affairs,  and  when  judgment  was  finally  entered  in  the  federal  action 
commenced  prior  to  the  entry  of  the  order  for  the  liquidation  of  the 
affairs  of  the  surety,  that  judgment,  it  seems  to  me,  determined  the 
amount  of  the  obligation  of  the  surety  which  existed  at  the  time  of  its 
liquidation. 

I  think  therefore  that  the  order  appealed  from  should  be  modified  in 
accordance  with  these  views. 


FRANCET  y.  RUTLAND  B.  CO.    (No.  104-55.) 

(Supreme  Coort,  Appellate  DItIsIod,  Third  Department.    May  6,  ldl6.) 

1.  Mabtkk  and  Sbrvant  *=»27e — ^Actions  fob  Injueibs — SuFriciiNOir  oif 
Etidence. 

In  an  action  for  Injuries  to  a  railway  engineer,  caused  by  the  dlsloca- 
tion  of  a  boiler  flue,  in  which  It  was  contended  tiiat  the  presumption  of 
negligence  nnder  the  rule  of  res  ipsa  loqnltur  was  overcome  by  the  evi- 
d»ice,  evidence  held  to  support  a  verdict  for  plaintiff. 

[Ed.  Note. — Wot  other  cases,  see  Master  and  Servant,  Cent.  Dig.  fS  950- 
952,  954,  959,  970,  976 ;    Dec.  Dig.  «=>276.] 

Sssfor  otbflr  cues  see  aamt  tonic  A  KE V-NUMBEE  In  all  Key-Nnmbared  Digest*  A  Irdaxat 


Digitized  by 


Google 


152  153  NEW  XORK  SUPPLEMENT  (Sup.  Ct 

2.  Evidence  «=»570 — ^Wbigdt  and  Sufficienct — Expxbt  Testimont. 

Expert  testimony  Is  not  of  great  probative  force,  and  the  jury  is  not 
bound  to  accept  it  even  wbere  uncontradicted  by  direct  evidence. 

[Ed.  Note. — For  otlier  cases,  see  b.vldence,  Cent  Dig.  §  2395 ;  Dec.  Dig. 
«=9570.] 

3.  Master  and  Servant  <S='265 — ^Actions  fob  Injuries — Burden  of  Proof. 

In  a  railway  engineer's  action  for  injuries  caused  by  the  dislocation  of 
a  boiler  flue,  where  he  brought  himself  within  the  rule  of  res  ipsa  loqui- 
tur, he  was  entitled  to  recover  in  the  absence  of  a  satisfactory  and  con- 
vincing explanation  by  defendant 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  i§  877- 
908,  955;   Dec.  Dig.  <S=»265.1 

Smith,  P.  J.,  and  Kellogg, ,  J.,  dissenting. 

Appeal  from  Trial  Term,  Franklin  County. 

Action  by  George  J.  Francey  against  the  Rutland  Railroad  Company. 
From  a  judgment  in  favor  of  plaintiff,  entered  upon  the  verdict  of  a 
jury  for  $6,000,  and  from  an  order  denying  defendant's  motion  for  a 
new  trial  made  upon  the  minutes,  defendant  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Cantwell  &  Cantwell,  of  Malone  (John  M.  Cantwell,  of  Malone,  of 
counsel),  for  appellant. 

Moore  &  Berry,  of  Malone,  for  respondent. 

WOODWARD,  J.  The  plaintiff  in  this  action  was  injured  by  the 
dislocation  of  a  boiler  flue,  followed  by  an  explosion  and  the  throwing 
of  hot  water  and  steam  upon  him,  while  engaged  as  an  engineer  in  the 
operation  of  a  locomotive  for  the  defendant  on  the  25th  day  of  March, 
1911.  This  case  presents  the  same  general  state  of  facts  which  existed 
in  the  case  of  Marceau  v.  Rutland  Railroad  Co.,  211  N.  Y.  203,  105  N. 
E.  206,  51  L.  R.  A.  (N.  S.)  1221,  the  plaintiff  in  that  case  being  the 
fireman  of  the  locomotive  at  the  time,  and  it  is  not  questioned  that  the 
plaintiff  in  the  present  action  brought  himself  within  the  rule  laid  down 
in  the  case  cited.  The  contention  here  is  that,  conceding  that  the  plain- 
tiff brought  himself  within  the  rule  of  res  ipsa  loquitur,  the  explanation 
offered  by  the  defendant,  and  supported  by  two  expert  witnesses,  with- 
out contradiction,  was  siifficient  to  overcome  the  presumption  of  negli- 
gence on  the  part  of  the  defendant,  and  that  it  then  became  the  duty 
of  the  plaintiff,  as  a  condition  of  recovery,  to  establish-  the  fact  of  de- 
fendant's negligence. 

[1-3]  There  was  evidence  that  the  locomotive  boiler  at  the  time  of 
the  accident  was  carrying  a  steam  pressure  of  200  pounds ;  that  it  was 
just  on  the  point  of  blowing  off,  or  "popping,"  as  the  railroad  men 
phrase  it;  and  that  at  this  time  the  engineer  turned  on  the  injector,  an 
instrument  designed  to  force  water  into  the  boiler,  and  it  was  the 
theory  of  the  two  experts  that,  the  water  being  low  in  the  boiler  at  this 
time,  the  injection  of  cold  water  caused  a  contraction  of  the  tube  in 
question,  drawing  it  away  from  the  fastening  at  the  end,  and  thus 
producing  the  leak  which  generated  steam  in  the  fire  box  and  threw  off 
the  doors  of  the  furnace,  producing  the  injuries  complained  of  by  the 
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plaintiflF.  This  testimony  was  not  disputed,  and  the  defendant  contends 
that  it  was  sufficient  to  overcome  the  presumption  of  negligence,  leav- 
ing the  burden  of  proving  such  negligence  upon  the  plaintiff.  Expert 
testimony  is  not  of  great  probative  force;  the  jury  is  not  bound  to  ac- 
cept it,  even  where  uncontradicted  by  direct  evidence,  and  in  the  present 
case  the  testimony  appears  to  have  been  based  upon  an  assumption  that 
the  engineer  had  permitted  the  water  in  the  boiler  to  get  low.  There 
does  not  appear  to  be  any  evidence  of  this,  beyond  the  fact  that  it  is 
conceded  that  the  injector  was  put  at  work,  but  it  also  appeared  that 
the  steam  was  at  the  "popping"  point,  and  it  may  be  that,  in  the  proper 
and  economical  use  of  the  locomotive,  it  was  proper  to  inject  the  water 
at  this  time  for  the  purpose  of  reducing  the  pressure  without  exhaust- 
ing the  steam  into  the  air.  This  particular  tube  (for  there  were  342 
of  them  in  the  boiler)  appears  to  have  been  one  of  the  lower  ones,  and 
jurors  might  very  properly  have  refused  to  believe  that  the  water  was 
down  to  a  point  where  it  would  have  affected  this  particular  tube,  for 
if  such  had  been  the  case,  with  a  hot  fire  in  the  furnace,  it  is  highly 
probable  that  the  boiler  as  a  whole  would  have  been  ruined.  The  plain- 
tiff testified  that  he  turned- on  the  injector  at  the  "popping"  point  for 
the  purpose  of  keeping  the  water  at  the  proper  level,  that  he  did  this 
in  the  usual  and  ordinary  way,  and  it  is  not  disputed  that  he  was  a 
competent  engineer,  of  large  experience,  so  that  there  was  foundation 
for  the  jury  to  reach  the  conclusion  that  the  accident  did  not  occur 
because  of  the  reason  suggested  by  the  experts,  and,  in  the  absence  of 
a  satisfactory  and  convincing  explanation  by  the  defendant,  the  plain- 
tiff is  entitled  to  recover.  Marceau  v.  Rutland  Railroad  Co.,  211  N.  Y. 
203,  213,  105  N.  E.  206,  51  L.  R.  A.  (N.  S.)  1221. 

While  there  is  undoubted  power  on  the  part  of  this  court  to- reverse 
a  judgment  because  of  the  abuse  of  privilege  on  the  part  of  opposing 
counsel,  we  fail  to  discover  in  this  case  any  occasion  for  the  exercise  of 
this  power.  It  is  fair  to  presume  the  jury  made  reasonable  allowances 
for  the  enthusiasm  of  counsel. 

We  are  not  disposed  to  interfere  with  the  verdict  of  the  jury  on  the 
question  of  damages.  Six  thousand  dollars  is  not  so  far  excessive, 
considering  the  grade  of  employment,  and  the  present  earning  capac^y, 
as  to  warrant  the  conclusion  that  the  jury  were  moved  by  improper 
motives,  or  had  palpably  exaggerated  the  results  of  the  injuries. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

LYON  and  HOWARD,  JJ.,  concur. 

JOHN  M.  KELLOGG,  J.  (dissenting).  I  do  not  think  Marceau  v. 
Rutland  R.  Co.,  211  N.  Y.  203, 105  N.  E.  206,  51  L.  R.  A.  (N.  S.)  1221, 
is  controlling  here.  In  that  case  a  fireman  was  injured  who  had  noth- 
ing to  do 'with  the  care  or  operation  of  the  boiler.  The  injury  was 
caused  in  a  way  that  clearly  relieved  him  from  any  responsibility  with 
reference  to  it,  and  the  surrounding  circumstances  indicated  clearly 
that  the  explosion  was  caused  by  the  negligence  of  the  defendant  in 
failing  properly  to  inspect  or  repair  the  boiler,  or  by  the  improper  man- 
agement of  its  engineer.    The  doctrine  of  res  ipsa  loquitur  was  there 
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well  invoked.  In  this  case  the  engineer  was  injured.  He  had  the  con- 
trol and  management  of  the  boiler.  Evidently  the  boiler  was  defective, 
or,  as  claimed  by  the  defendant,  the  engineer  allowed  the  water  to  get 
too  low  and  by  a  sudden  supply  of  cold  water  caused  the  explosion. 
The  facts  speaking  in  this  case,  therefore,  say  that  the  cause  of  the 
explosion  was  either  a  defect  in  the  boiler  itself  or  the  improper  man- 
agement of  it  by  the  engineer.  If  a  bystander,  or  an  employe  having 
nothing  to  do  with  the  boiler,  had  been  injured  by  the  explosion,  the 
doctrine  of  res  ipsa  loquitur  would  apply  and  indicate  the  defendant's 
negligence,  for  it  would  be  equally  responsible  for  either  cause.  But 
here  the  circumstances  imexplained  may  point  as  directly  to  the  negli- 
gence of  the  engineer  as  to  a  defect  in  the  boiler.  Therefore  the  engi- 
neer gains  no  advantage  from  the  doctrine,  except  perhaps  by  confining 
the  proof  in  the  first  instance  to  the  allegation  that  he  was  not  negli- 
gent, and  therefore  the  boiler  must  have  been  defective.  In  order 
therefore  to  prove  negligence  of  the  defendant,  it  was  necessary  for  him 
to  establish  that  the  boiler  was  defective;  in  other  words,  that  his 
conduct  did  not  cause  the  explosion.  Where  an  injury  occurs  from 
one  of  two  causes,  for  one  of  which  the  defendant  is  responsible  and 
for  the  other  of  which  the  plaintiff  is  responsible,  the  burden  rests  with 
the  plaintiff  to  show  that  the  negligence  of  the  defendant  caused  the 
injury.  The  charge  proceeded  upon  the  theory  that  the  accident  itself 
implies  negligence  of  the  defendant,  and  that  it  is  the  duty  of  the  de- 
fendant to  explain  to  the  satisfaction  of  the  jury  whether  the  accident 
was  caused  by  a  defect  in  the  boiler  or  by  its  improper  use.  In  these 
respects  the  charge  was  erroneous.    I  favor  a  reversal. 

SMITH,  P.  J.,  concurs. 


In  re  REXFORD  FLATS  BRIDGE  CO. 
(Supreme  Conrt,  At^)ellate  Division,  Third  Department    Uay  6,  1915.) 

1.  Mandamus  ®=9l81 — Issuance  op  Peremptobt  Wbit — Opposino  Affidavitb. 

On  motion  for  a  peremptory  writ  of  mandamus,  averments  In  opposing 
affidavits  will  be  deemed  true. 

[Ed.  Note. — For  otber  cases,  see  Mandamus,  Cent  Digi  {{  401-401, 
406,  408,  400,  41S;   Dec.  Dig.  •8=9181.] 

2.  MANDAMtJS  <S=9l81 — Application  fob  Pebeuptobt  Wbit — Deuubbeb. 

A  demand  by  relator  for  a  peremptory  writ,  notwithstanding  conflicting 
statements  In  the  affidavits,  is  equivalent  to  a  demurrer,  and  the  question 
presented  must  be  determined  on  the  assumption  of  the  truth  of  respond- 
ent's affidavits. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  H  401-404,  406, 
408,  400,  418;   Dec.  Dig.  <S=»181.] 

3.  Mandauus  €=>181 — Pebemptobt  Wbit — Issuance — Evidence. 

A  peremptory  writ  of  mandamus  will  not  issue,  where  there  is  any 
dispute  as  to  the  facts. 

[Ed.  Note.— For  other  cases,  see  Mandamns,  Cent  Dig.  U  401-404,  406, 
408,  409,  418 ;   Dec.  Dig.  ©=>181.] 
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4.  SlANDAiraS  ^9181 — PXBEMFTOBT  WBIT — ISSTTEB. 

Where  an  opposlntr  affidavit  puts  in  issue  the  allegation  essential  to 
entitle  relate  to  a  peremptory  writ  of  mandamus,  the  writ  must  be 
denied. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus,  Cent  Dig.  {{  401-404,  406, 
408,  409,  418;  Dec.  Dig.  «=»181.] 

Appeal  from  Special  Term,  Montgomery  County. 

Application  for  mandamus  by  the  Rexford  Flats  Bridge  Company 
against  the  Canal  Board  and  others.  From  an  order  denying  a  per- 
emptory writ,  relator  appeals.    Affirmed. 

The  following  is  the  opinion  of  Borst,  J.,  at  Special  Term : 

[1]  On  a  motion  for  a  peremptory  writ  of  mandamus,  the  allegations  in  the 
opposing  affidavits  will  be  considered  to  be  true.  People  ex  rel.  Eau  ▼.  York, 
31  Ak>.  Dlv.  627,  62  N.  Y.  Supp.  401,  1060;  People  ex  rel.  Croft  v.  Keating, 
49  App.  Div.  123,  63  N.  T.  Supp.  71 ;  People  ex  ret  Pumpyansky  y.  Keating, 
168  N.  T.  890,  61  N.  B.  637. 

[2]  If  the  relator,  notwithstanding  the  conflicting  statements  in  the  affida- 
vits, still  demands  a  peremp1x»7  mandamns,  this  la  equivalent  to  a  demurrer, 
and  the  question  thus  presented  must  be  determined  upon  the  assumption  of 
the  truth  of  the  affidavits  presented  by  the  respondents.  People  ex  rel.  Sav- 
ings Bank  v.  CromweU,  102  N.  Y.  477,  8  N.  E.  413 ;  People  ex  reL  Corrlgan 
V.  Mayor,  149  N.  Y.  215,  43  N.  E.  554;  In  re  Haebler  v,  N.  Y.  Produce  Ex- 
change, 149  N.  Y.  414,  44  N.  E.  87. 

(>]  A  peremptory  writ  of  mandamus  will  not  issue,  except  in  case  of  clear, 
unqnestloned  legal  rights.  It  should  not  be  granted  if  there  is  any  dispute  on 
the  facts  involved  in  the  question  presented.  People  ex  rel.  v.  Supervisors, 
64  N.  Y.  600;  People  ex  rel.  v.  Wendell,  71  N.  Y.  171. 

[4]  Mr.  Peck  in  his  affidavit,  says:  "I  deny  that  the  acts  of  the  state  offi- 
cers, tadndlng  the  doalsg  of  the  dam,. were  the  cause  of  the  destruction  of 
the  bridge."  This  pots  in  issue  the  allegation  which  is  essential  to  have 
clearly  established,  beyond  controversy,  to  entitle  relator  to  a  peremptory  writ 
Without  considering  the  merit  of  other  denials  or  attempted  denials,  it  is  quite 
evident  that  tills  statement  or  rather  denial  by  Mr.  Peck  cannot  be  accepted 
as  true  and  yet  have  the  writ  issue.  Where  there  is  a  controversy  about  the 
facts,  the  writ  ought  not  to  issue.  It  is  an  extraordinary  remedy  and  ought 
only  to  be  granted  when  the  facts  and  law  entitle  the  relator  to  it  beyond 
question.  This  cannot  be  said  to  be  the  situation  of  the  application  for  the 
peremptory  writ  in  this  case.  This  makes  it  unnecessary  to  determine  the 
right  of  the  relator  to  the  writ,  if  it  be  conceded  that  the  destruction  c£  the 
bridge  was  caused  by  the  acts  of  the  canal  board  and  its  members. 

If  the  relator  desires  to  have  an  alternative  writ  issue,  this  will  be  done. 
Otherwise  the  application  for  the  writ  must  be  denied. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Thomas  O'Connor,  of  Waterford,  for  appellant 
IS^hart  E.  Woodbury,  Atty.  Gen.  (Wilbur  W.  Chambers,  Deputy 
Atty.  Gen.,  of  counsel),  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs,  upon  the  opinion  of 
Justice  Borst,  at  Special  Term.  All  concur,  except  HOWARD,  J.,  dis- 
senting. 
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ASSETS  RBAIylZATION  CO.  v.  MERCANTILE  NAT.  BANE.     (No.  7204.) 
(Supreme  Court,  Appellate  Division,  First  Department     May  7,  1915.) 

1.  Indemnitt  €=3l3 — Implied  Contbact — Defense. 

A  depositor,  having  two  deposit  accounts  wltb  a  bank,  one  designated  as 
the  "B."  account  and  the  other  the  "N."  account,  became  liable  to  the 
bank  as  guarantor  of  the  payment  of  notes  made  by  a  third  person,  which, 
the  bank  discounted  at  the  request  and  for  the  benefit  of  the  depositor. 
The  bank  applied  the  balance  of  the  deposits  by  entry  in  the  general 
ledger  loan  accounts,  under  the  "N."  account,  "Hold  apply  on"  the  note 
of  the  third  person  a  specified  sum,  and,  against  the  "B."  account,  "Hold 
apply  on  note"  a  specified  sum.  Two  of  the  notes  were  past  due  and  un- 
paid at  the  time  the  bank  so  appropriated  the  balance.  Held,  that  the 
application  on  the  books  of  the  bank  of  the  balance  of  the  deposits  to  the 
notes  did  not  discharge  the  liability  of  the  third  person  as  maker,  nor  pre- 
vent the  depositor  from  recovering  against  the  third  person  under  the 
Implied  agreement  of  indemnity,  though  the  bank  took  renewal  notes  for 
the  balance  due. 

[Ed.  Note.— For  other  cases,  see  Indemnity,  Cent  Dig.  {g  29-35;  Dec. 
Dig.  «=>13.] 

2.  Bills  and  Notes  «=»439 — Payment  bt  One  Secondakilt  Liabuc — Effect 

ON  LiABiLrrr  of  Makes. 

Payment  of  a  note,  in  whole  or  in  part,  by  one  secondarily  liable  there- 
on, does  not  discharge  the  maker's  obligation. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  §§  1281- 
1285 ;   Dec.  Dig.  €=»439.] 

3.  Bills  and  Notes  <@=>439 — PAYjrENT  by  Guabantor — Effect. 

A  bank,  discounting  notes,  payment  of  which  was  guaranteed  by  a 
depositor,  may  sue  the  maker  for  the  full  amount  of  the  notes,  notwith- 
standing partial  payment  by  the  depositor  as  guarantor,  but  a  recovery 
will  inure  to  the  benefit  of  the  guarantor  to  the  extent  of  any  payment 
made  by  him. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  H  1281- 
1285;   Dec.  Dig.  <S=»439.] 

4.  Indemnity  <S=9l5 — ^Accrual  of  Right  op  Action. 

A  cause  of  action  in  favor  of  a  guarantor  of  the  payment  of  a  note, 
ba.sed  on  the  implied  agreement  of  the  maker  to  indemnify  him,  arises 
the  moment  the  guarantor's  bank  balance  Is  appropriated  by  the  bank 
holding  the  note,  unaffected  by  any  subsequent  transactions,  between  the 
bank  and  the  maker,  as  to  renewal  notes  for  the  balance,  £oi  the  bank  as 
holder  could  give  the  maker  further  time  for  the  payment  of  tlie  unpaid 
balance. 

[Ed.  Note. — For  other  cases,  see  Indemnity,  Cent  Dig.  i|  36-40,  42-47 ; 
Dec.  Dig.  <S=>15.] 

Appeal  from  Trial  Tenn,  New  York  County, 

Action  by  the  Assets  Realization  Company  against  the  Mercantile 
National  Bank.  From  an  order  setting  aside  a  verdict  for  plaintiff, 
directed  by  the  court  after  rendition  of  a  special  verdict,  and  grant- 
ing a  new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWUNG,  and  HOTCHKISS,  JJ. 

Alexander  B.  Siegel,  of  New  York  City,  for  appellant. 
William  C.  Breed,  of  New  York  City  (Sumner  Ford,  of  New  York 
City,  on  the  brief),  for  respondent. 

^=9For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Kejr-Numbered  Digesu  *  ladexea 
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LAUGHLfIN,  J.  This  is  an  action  on  an  assigned  claim  to  recover 
the  balance  of  a  depositor's  account  with  the  defendant.  The  Metro- 
politan Steamship  Company  had  a  deposit  account  with  the  defend- 
ant, and  was  liable  to  it  as  guarantor  of  the  payment  of  three  notes  for 
$100,000  each,  made  by  George  A.  Femald  &  Co.,  which  the  defend- 
ant discounted  at  the  request  and  for  the  benefit  of  the  guarantor.  On 
the  31st  day  of  January,  1908,  the  bank  applied  the  balance  of  the  ac- 
count to  the  credit  of  its  depositor  on  the  indebtedness  owing  to  it  by 
the  depositor  as  such  guarantor.  Two  of  the  notes  were  due  and  un- 
paid, and  the  depositor  was  evidently  in  failing  circumstances  at  the 
time  of  this  application  of  the  balance  of  its  account,  for  the  fourth  day 
thereafter  receivers  of  it  were  appointed  in  the  federal  court.  The 
receivers  subsequently  assigned  the  claim  for  the  balance  of  the  ac- 
count to  a  corporation  organized  to  take  over  the  business  of  the  old 
company,  and  it  in  turn  assigned  the  claim  to  the  plaintiff.  The  claim 
of  the  appellant  is  that  the' action  of  the  bank  in  appropriating  the  bal- 
ance of  the  account  of  the  depositor,  owmg  to  the  form  which  it  took, 
by  which  it  is  claimed  it  was  applied  on  the  notes,  and  in  reduction  of 
the  indebtedness  of  the  maker,  was  unauthorized,  and  that  the  right 
of  the  guarantor  to  subrogation  was  not  preserved,  and  that  therefore 
it  was  discharged  and  may  recover  the  money.  The  steamship  com- 
pany had  two  accounts  with  the  defendant,  one  designated  the  Boston 
account,  and  the  other  the  New  York  account.  It  appears  that  the  form 
which  the  application  of  the  balance  of  the  accounts  of  the  depositor 
took  was  an  entry  in  the  general  ledger  loan  account  of  the  defendant, 
under  date  of  January  31,  1908,  against  the  New  York  account  of 
the  depositor,  as  follows :  "Hold  apply  on  G.  A.  Fernald  &  Co.  note, 
$9,322.69" ;  and  against  the  Boston  account,  as  follows :  "Hold  apply 
on  note  $599.17."  These  figures  were  the  balance  shown  by  the  re- 
spective accounts  at  that  time,  but  there  had  been  erroneously  credited 
to  the  New  York  account  the  sum  of  $1,727.14,  which  left  the  real 
balance  of  both  accounts  $8,194.72.  It  appears  by  the  testimony  of  the 
cashier  of  the  defendant  that  two  of  the  notes  were  long  past  due  and 
unpaid  at  the  time  the  defendant  thus  appropriated  the  balance  of  the 
depositor's  accounts ;  that  said  balance  "was  applied  on  these  notes  of 
George  A.  Fernald  &  Co.,"  by  charging  it  to  the  account  of  the  de- 
positor and  crediting  it  "to  the  account  of  George  A.  Fernald  &  Co. 
on  the  notes" ;  that  after  the  appointment  of  the  receivers  for  the  de- 
positor, the  bank  filed  a  claim  with  the  master  in  chancery  on  or  about 
the  29th  day  of  June,  .1908,  for  the  balance  of  the  two  notes  which  had 
matured,  less  the  amount  of  said  deposit,  and  that  the  claim  was  al- 
lowed by  the  consent  of  the  receivers,  but  that  no  dividend  had  been 
received  by  the  bank  thereon ;  that  the  notes  were  renewed  in  June, 
1909,  for  the  full  amount,  without  deduction  on  account  of  the  pay- 
ment by  the  appropriation  of  the  balance  of  the  accounts,  and  were 
again  renewed  without  deduction  on  account  of  such  payment,  and  a 
third  renewal  was  made  on  March  1,  1910,  at  which  the  amount  of 
said  payment  was  deducted;  that  the  only  reason  for  its  not  having 
been  deducted  before  was  that  the  matter  was  overlooked,  and  that  the 
bank  still  held  the  last  renewal  notes,  and  they  have  not  been  paid.   Al- 
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though  this  witness  testified  generally  that  the  balance  of  the  accounts 
was  credited  on  the  notes,  he  evidently  referred  to  the  credits  on  the 
account  on  the  books  of  the  bank,  for  the  notes  are  in  evidence  and 
they  show  no  credit  indorsed  thereon.  At  the  close  of  the  evidence,  the 
court  denied  a  motion  by  plaintiff's  counsel  for  the  direction  of  a  ver- 
dict, and  by  counsel  for  defendant  for  the  dismissal  of  the  complaint ; 
and  then  submitted  to  the  jury  the  question  as  to  whether  the  defend- 
ant in  good  faith  made  the  application  of  the  balance  of  the  depositor's 
accounts  on  the  notes  on  the  31st  day  of  January,  1908.  The  purpose 
of  that  submission  evidently  was  to  have  the  jury  decide  whether  the 
application  was  made  at  that  time  or  later  and  after  the  insolvency  of 
the  depositor.  The  jury  answered  the  question  in  the  affirmative. 
Thereupon  each  party  moved  for  the  direction  of  a  verdict,  and  the 
verdict  was  directed  for  the  plaintiff,  and  the  court  reserved  decision 
on  a  motion  to  set  it  aside,  and  subsequently  granted  the  order  from 
which  the  appeal  is  taken. 

[1]  The  learned  counsel  for  the  appellant  now  concedes  that  the 
liability  of  the  depositor  to  the  bank  had  accrued  when  the  balance  of 
the  accounts  was  thus  appropriated,  and  that  the  bank  had  an  absolute 
right  to  apply  the  balance  of  the  accounts  on  such  indebtedness  of  the 
depositor.  His  contention  is,  however,  that  the  bank  made  an  improper 
application  of  the  balance  by  applying  it  on  the  notes,  and  that  the  ef- 
fect thereof  was  to  pay  pro  tanto  the  indebtedness  of  the  maker. 
There  was,  in  fact,  no  application  of  the  money  to  the  payment  of  the 
indebtedness  of  the  maker  of  the  notes.  The  application  on  the  books 
of  the  defendant  of  the  balance  of  the  depositor's  accounts  to  the  note 
account  of  the  maker  was  not  effectual  to  discharge  the  liability  of  the 
maker.  These  were  merely  bookkeeping  entries,  in  accounts  to  which 
neither  the  maker  of  the  note  nor  the  depositor  was  a  party,  and  which 
were  kept  for  the  convenience  of  the  defendant  and  to  indicate  that, 
so  far  as  the  bank's  interest  was  concerned,  the  indebtedness  to  it  had 
been  reduced  by  that  amount.  The  action  of  the  bank  was  no  obstacle 
to  the  right  of  the  depositor  to  recover  against  its  principal,  which 
arises  by. virtue  of  the  implied  agreement  of  indemnity.  Brand  on 
Suretyship  (3d  Ed.)  §§  226-228.  If  the  depositor  desired  to  be  sub- 
rogated to  the  rights  of  the  bank  as  to  the  entire  amount  of  the  in- 
debtedness, it  might  have  been  so  subrogated  by  paying  the  bank  in 
full,  and  it  would  then  have  received  the  notes  with  no  indorsement 
even  requiring  explanation.  The  defendant  did  nothing  to  discharge 
the  maker,  either  in  whole  or  in  part,  or  to  impair  the  guarantor's 
claim  against  the  maker.  Assuming,  in  view  of  the  special  verdict  of 
the  jury  and  the  testimony  upon  which  it  is  based,  that  the  tank  in- 
tended to  take  renewal  notes  for  an  amount  less  than  the  original 
notes  by  the  amount  thus  paid  by  the  surety,  that  does  not  show  a  dis- 
charge of  the  indebtedness  as  against  the  maker.  On  that  theory,  the 
renewal  notes  are  to  be  deemed  to  have  been  taken  for  the  amount  re- 
maining due  to  the  bank,  but  it  was  under  no  obligation  to  the  guar- 
antor, and  had  no  authority  from  it  to  require  renewal  notes  for  the 
entire  amount.  It  is  the  same  as  if  the  maker  paid  the  balance  due  to 
the  bank  in  its  own  right  on  the  notes  after  the  payment  by  the  appro- 
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priation  and  application  of  the  guarantor's  balance  of  account  In  that 
case  the  bank  would  have  no  further  interest  in  the  notes  in  its  own 
right,  and  would  hold  them  as  trustee  for  the  guarantor,  who  would  be 
entitled  to  possession  thereof  to  enforce  the  rights  to  which  it  became 
subrogated  when  its  funds  were  thus  appropriated  and  appUed.  See 
M.  S.  Bank  v.  Pierce,  137  N.  Y.  444,  33  N.  E.  557,  20  L.  R.  A.  335, 
33  Am.  St.  Rep.  751. 

[2]  Payment  of  a  note  in  whole  or  in  part  by  one  secondarily  liable 
thereon  does  not  discharge  the  obligation  of  the  maker.  Neg.  Inst. 
Law,  §  202;  Twelfth  Ward  Bank  v.  Brooks,  63  App.  Div.  220,  71 
N.  Y.  Supp.  388. 

[3]  The  bank  could  have  sued  the  maker  for  the  full  amount,  not- 
withstanding the  payment  by  the  guarantor  and  the  recovery  would 
have  inured  to  the  benefit  of  the  guarantor  to  the  extent  of  the  pay- 
ment made  by  it  (M.  S.  Bank  v.  Pierce,  supra,  and  Twelfth  Ward 
Bank  v.  Brooks,  supra) ;  but  the  bank  had  a  right  to  give  the  maker 
further  time  with  respect  to  the  amount  unpaid,  in  which  it  alone  was 
interested. 

[4]  A  cause  of  action  in  favor  of  the  guarantor  on  the  implied  agree- 
ment of  the  maker  to  indemnify  it  arose  the  moment  its  bank  balance 
was  thus  appropriated  by  the  defendant,  unaffected  by  the  subsequent 
transactions  between  the  defendant  and  the  maker  with  respect  to  the 
renewal  of  the  notes  for  the  balance.  See  Brand  on  Suretyship,  supra, 
and  Dix  v.  Jaquay,  94  App.  Div.  554-560,  88  N.  Y.  Supp.  228. 

We  are  of  opinion  that  the  court  should  have  directed  a  verdict  for 
the  defendant,  but  since  it  did  not  appeal,  we  cannot  correct  that  error. 

It  follows  that  the  order  should  be  affirmed,  with  costs  and  disburse- 
ments. 

Order  filed.    All  concur. 


RUMMEIJi  et  al.  v.  BLANCHARD  et  al.    (No.  7039.) 
(Supreme  Conrt,  Appellate  DlTlsion,  First  Department    May  7,  1915.) 

Saixs  <S=:'313 — Lien  of  Ski,leb — DixrvERT  to  Btjtkb — Acts  CoNSTrroriNO. 

Under  Personal  Property  Law  (Consol.  Laws,  c.  41)  g  137,  as  added  by 
Laws  1011,  c.  571,  providing  that  the  unpaid  seller  of  goods  loses  his 
lien  when  the  bayer  or  his  agent  lawfully  obtains  possession  thereof,  and 
under  General  Business  Law  (Consol.  Laws,  c.  20)  i  125,  providing  that  a 
person  to  whom  a  negotiable  warehouse  receipt  has  been  duly  nego- 
tiated acquires  the  title  of  the  owner  negotiating  the  receipt  or  the  de- 
positor of  the  goods,  a  seller  indorsing  and  dellvertng  a  negotiable  ware- 
houseman's receipt  to  the  buyer  thereby  loses  a  seller's  lien,  for  the  buy- 
er thereby  obtains  the  ownership  and  control  of  the  goods  in  satisfaction 
of  the  contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  870,  872,  878-881 ; 
Dec.  Dig.  «=»313.1 

Ingraham,  P.  J.,  and  McLaughlin,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Jacob  Rummell  and  another  against  Archibald  Blanchard 
aiid  another,  trustees  in  bankruptcy  of  Alden  &  Co.,  a  bankrupt,  and 

^s>For  oUt«r  cases  «ee  Bam*  toplo  &  KEY-NUMBER  In  all  Ker-Numbered  OlgesU  *Isdsxe« 
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another.  From  an  order  denying  a  motion  for  judgment  for  plaintiff 
9n  the  pleadings,  and  sustaining  defendants'  demurrer  to  the  amended 
complaint,  plaintiffs  appeal.  Affirmed,  with  leave  to  plaintiffs  to  serve 
an  amended  complaint. 

Action  of  replevin.  In  fulfillment  of  a  contract  dated  January  27, 
1913,  for  the  sale  or  exchange  of  certain  cases  of  shellac  which  Alden 
&  Co.  were  to  return  at  a  later  date,  plaintiffs  indorsed  and  delivered  to 
Alden  &  Co.  a  negotiable  warehouse  receipt  for  the  cases  in  question. 
On  February  14th  Alden  &  Co.  tendered  the  receipt  to  the  warehouse- 
man and  demanded  new  receipts  running  in  their  name.  This  demand 
was  refused  on  the  ground  that  the  warehouse  charges  were  unpaid, 
which  payment  Alden  &  Co.  failed  or  declined  to  make.  On  their  ap- 
pointment, the  indorsed  receipt  came  into  the  possession  of  the  defend- 
ants, trustees  in  bankruptcy  of  Alden  &  Co.,  from  whom  plaintiffs 
sought  in  this  action  to  recover  the  goods. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Milton  Dammann,  of  New  York  City,  for  appellants. 
Joseph  M.  Hartfield,  of  New  York  City,  for  respondents. 

'  HOTCHKISS,  J.  The  sole  question  is  whether  plaintiffs  lost  their 
sellers'  lien  by  indorsing  and  delivering  the  negotiable  receipt  to  Alden 
&  Co.  Nearly  70  years  ago,  in  the  course  of  his  opinion  in  McEwan 
v.  Smith,  2  H.  L.  Cas.  309,  Lord  Campbell  said  (page  328) : 

"There  can  be  no  doubt  that,  after  sale  of  the  goods,  the  vendor  has  a  lien 
on  them  for  the  price,  so  long  as  they  remain  in  his  possession,  and  tills  is  a 
doctrine  as  old  as  any  doctrine  connected  with  the  purchase  and  sale  of  goods." 

It  is  scarcely  necessary  to  cite  authorities  to  show  that  this  ancient 
lien  existed  practically  unchanged  at  the  time  of  the  codification  in  this 
state  of  the  law  of  personal  property,  including  bills  of  lading  and 
warehouse  receipts,  and  that  it  depended  upon  possession.  Tlie  learn- 
ed counsel  for  the  appellants  has  sought  to  compare  it  with  the  right  of 
stoppage  in  transitu ;  but  as  Lord  Campbell  said  in  McEwan  v.  Smith, 
supra,  the  doctrine  of  sellers'  lien  "has  no  more  bearing  on  this  case 
than  the  doctrine  of  contingent  remainders."  See,  also,  per  CuUen,  J., 
Rosenthal  v.  Weir,  170  N.  Y.  148,  154,  63  N.  E.  65.  57  L.  R.  A.  527; 
Cooper  v.  Bill,  3  H.  &  C.  721.  The  underlying  and  radical  distinction 
between  the  two  lies  in  the  fact  that  the  right  of  stoppage  in  transitu 
never  arises  until  the  seller  has  parted  with  actual  possession,  whereas 
the  seller's  lien  for  his  price  continues  only  so  long  as  possession  is 
retained.  If  the  buyer  once  gets  both  title  and  possession  from  the 
seller,  at  common  law  the  lien  of  the  latter  is  gone.  McFarland  v. 
Wheeler,  26  Wend.  467;  Williston  on  Sales,  §§  511,  512,  513. 

Prior  to  the  legislation  to  which  I  have  referred,  it  was  uniform- 
ly held  that  bills  of  lading  were  in  and  of  themselves  muniments  of 
title  sufficient  to  vest  title  as  well  as  possession  and  absolute  control 
of  the  goods  in  him  to  whose  order  they  were  drawn.  Per  Finch,  J., 
Moors  V.  Kidder,  106  N.  Y.  32,  41,  12  N.  E.  818;  First  Nat.  Bank  of 
Cin.  V.  Kelly,  57  N,  Y.  34.    These  instruments,  when  indorsed  and  de- 
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Hvered  for  value,  also  vested  in  the  indorsee  to  whom  they  were  de- 
livered, with  intent  to  pass  title,  the  same  ownership  and  control  of 
the  goods  as  that  held  by  him  to  whose  order  they  originally  ran.  In 
this  respect  warehouse  receipts  were  the  same  as  bills  of  lading.  Wil- 
lets  V.  Hatch,  132  N.  Y.  41,  44,  30  N.  E.  251,  252  (17  L.  R.  A.  193). 

"In  the  eye  of  the  law,  the  person  to  whom  the  warehouse  receipt  or  bill  of 
lading  Is  properly  dellTered  or  transferred  for  such  purpose  takes  the  posses- 
sion of  the  goods  covered  by  It"    Per  Bradley,  J.,  Willets  v.  Hatch,  supra. 

The  presumption  is  that  Alden  &  Co.  accepted  the  bill  of  lading  in 
full  satisfaction  of  their  contract  to  sell  and  deliver.  Whitlock  v.  Hay, 
58  N.  Y.  484.  These  principles  have  been  incorporated  into  the  Per- 
sonal Property  Law  and  the  Warehouse  Receipts  Act  (article  9,  Gener- 
al Business  Law  [Consol.  Laws,  c.  20]).  Section  137,  art.  5,  of  the 
Personal  Property  Law  entitled  "Sales  of  Goods,"  provides  that  the 
unpaid  seller  of  goods -loses  his  lien  thereon  "when  the  buyer  or  his 
agent  lawfully  obtains  possession  of  the  goods."  Section  125  of  the 
General  Business  Law  provides  that  "a  person  to  whom  a  negotiable 
receipt  has  been  duly  negotiated  acquires  thereby,"  not  only  3ie  title 
the  one  negotiating  the  receipt  or  the  depositor  of  the  goods,  to  whose 
order  they  were  by  the  terms  of  the  receipt  to  be  delivered,  had  or 
could  convey,  but  also  "the  direct  obligation  of  the  warehouseman  to 
hold  possssion  of  the  good^  for  him  according  to  the  terms  of  the  re- 
ceipt as  fully  as  if  the  warehouseman  had  contracted  directly  with 
him." 

I  do  not  think  that  section  143  of  the  Personal  Property  Law,  enti- 
tled "Effect  of  sale  of  goods  subject  to  lien  or  stoppage  in  transitu,"  or 
section  133  of  the  General  Business  Law,  entitled  "Negotiation  de- 
feats vendor's  lien,"  have  anything  to  do  with  the  case.  These  sev- 
eral sections  have  practically  the  same  end  and  purpose.  The  for- 
mer refers  to  a  negotiable  document  of  title,  and  the  latter  to  "a  nego- 
tiable receipt,"  and  each  is  to  the  effect  that,  if  such  an  instrument  has 
been  issued,  no  seller's  lien  or  right  of  stoppage  in  transitu  shall  de- 
feat the  rights  of  any  purchaser  for  value  in  good  faith  to  whom  such 
document  has  been  negotiated,  etc.  As  Williston  explains  in  his  trea- 
tise on  sales  (page  921),  these  provisions  were  intended  to  protect  a 
purchaser  for  value  without  notice  after  the  seller  had  stopped  the 
goods  either  by  virtue  of  his  right  of  stoppage  in  transitu  or  his  seller's  " 
lien.  It  must  be  clear  that  they  could  not  have  been  intended  to  work 
such  a  radical  change  in  the  law  as  would  be  the  result  if  we  accepted 
the  appellants'  argument  that  th^  applied  to  sustain  a  lien  of  a  seller 
in  the  situation  of  these  plaintiffs. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements,  with 
leave  to  plaintiffs  to  serve  an  amended  complaint  upon  payment  of 
costs  in  this  court  and  in  the  court  below.    Order  filed. 

LAUGHLIN  and  DOWLING,  JJ.,  concur.    INGRAHAM,  P.  J., 
and  McLaughlin,  J.,  dissent 
158N.Y.S.— U 
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DE  LA  GARDELLE  v.  HAMPTON  00.  et  al.    (No.  57-36.) 

(Supreme  Court,  Appellate  Dirislon,  Third  Department.    May  5,  191B.) 

Masteb  and  Sebvant  €=»87M!i  New,  vol.  16  Key-No.  Series — ^Wobkmes'b 
Compensation  Law — "IIazabdous  Euplotment" — 'Tkepabation." 

A  butcher  or  assistant  chef  In  a  hotel,  whose  duty  Is  to  distribute 
meats  to  the  cooks  as  ordered,  whose  knife  accidentally  slipped,  while  bon- 
ing a  leg  of  mutton  on  the  butcher  block,  and  severed  an  artery  in  his 
groin,  resulting  In  hemorrhage  and  death,  was  not  within  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67;  Laws  1913,  c.  816,  as  re-enacted 
and  amended  by  chapter  41,  Laws  1914,  and  by  chapter  316,  Laws  1914), 
S  2,  groups  SO  and  33,  declaring  the  manufacture  or  preparation  of  mea^ 
or  meat  products  and  the  canning  or  preparation  of  foodstuffs  to  be  "haz- 
ardous employment,"  for  Injury  in  which  such  compensation  shall  be  pay- 
able ;  since  the  word  "preparation"  does  not  mean  the  ordinary  prepara- 
tion of  meat  and  foodstuff  for  cooking  purposes,  but  involves  a  prepara- 
tion by  some  mechanical  device,  or  a  preparation  which  either  changes 
the  form  or  the  nature  of  the  material  to  render  it  suitable  for  use. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Preparation.] 

Appeal  from  Workmen's  Compensation  Commission. 

In  the  matter  of  the  claim  of  Anna  de  la  Gardelle  for  compensation 
to  herself  and  child,  under  the  Workmen's  Compensation  Law,  for 
the  death  of  Peter  de  la  Gardelle,  against  the  Hampton  Company,  em- 
ployer, and  Fidelity  &  Deposit  Company  of  Maryland,  insurer.  From 
a  determination  of  the  Workmen's  Compensation  Commission  deny- 
ing the  claim,  claimant  appeals.    Determination  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Joseph  M.  Gazzam,  of  New  York  City,  for  claimant  appellant. 

Jeremiah  E.  Connor,  of  New  York  City,  for  State  Workmen's  Com- 
pensation Commission. 

Egburt  E.  Woodbury,  Atty.  Gen. 

Walter  G.  Evans,  of  New  York  City,  for  respondents  Hampton  Co. 
and  Fidelity  &  Deposit  Co.  of  Maryland. 

LYON,  J.  The  deceased  was  employed  as  a  butcher,  or  assistant 
to  the  chef,  at  the  Hampton  Hotel,  in  Albany.  His  duty  was  the  dis- 
tribution of  meats  to  the  cooks  as  ordered.  While  boning  a  leg  of  mut- 
ton on  the  butcher  block,  his  knife  accidentally  slipped  and  severed  an 
artery  in  his  groin,  resulting  in  femoral  hemorrhage,  causing  his  death. 

Concededly,  his  death  arose  out  of  and  in  the  course  of  his  employ- 
ment, and  was  not  occasioned  by  any  of  the  excepted  causes  stated  in 
the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67;  Laws  of 
1913,  c.  816,  as  re-enacted  and  amended  by  chapter  41,  Laws  of  1914, 
and  amended  by  chapter  316,  Laws  of  1914). 

The  Hampton  Company  had  secured  compensation  to  its  employes 
by  insuring  with  the  Fidelity  &  Deposit  Company  of  Maryland.  His 
widow,  as  dependent  upon  her  husband  for  support  at  the  time  of  his 
death,  presented  a  claim  for  compensation.    After  a  hearing  duly  had, 
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the  Compensation  Commission,  holding  that  the  deceased  was  not  en- 
gaged in  a  hazardous  employment  within  the  meaning  of  the  state 
Workmen's  Compensation  Law,  unanimously  denied  the  claim  of  the 
widow  for  compensation.  From  such  decision,  this  appeal  has  been 
taken. 

The  appellant  contends  that  the  deceased  was  engaged  in  a  hazardous 
employment  embraced  within  groups  30  and  33  of  the  Workmen's 
Compensation  Law,  which  read  as  follows : 

"Group  30.  Packing  bonaes,  abattoirs,  manufacture  or  preparation  of 
meats,  or  meat  products,  or  glue." 

"Group  33.  Canning  or  preparation  of  fruit,  vegetables,  flsb,  or  foodstuffs ; 
pickle  factories  and  sugar  refineries." 

It  was  the  opinion  of  the  commission  that  the  preparation  of  meats, 
and  the  preparation  of  foodstuffs,  as  the  word  "preparation"  was  used 
in  section  2  of  the  Workmen's  Compensation  ijaw,  did  not  mean  the 
ordinary  preparation  of  meat  or  foodstuffs  for  cooking  purposes,  but 
involved  a  preparation  by  some  mechanical  device,  or  a  preparation 
which  either  changed  the  form  of  the  material  to  render  it  suitable  for 
use,  or  changed  the  nature  of  the  material  for  the  same  purpose.  Un- 
der this  construction  of  the  law,  the  commission  denied  the  claim  of 
appellant  for  compensation. 

We  think  the  claimant  was  not  entitled  to  compensation,  and  that 
the  determination  of  the  Workmen's  Compensation  Commission  should 
be  affirmed,  but  without  costs.    All  concur. 

WOODWARD,  J.  I  concur  and  vote  to  affirm  the  unanimous  deter- 
mination of  the  State  Workmen's  Compensation  Commission  that  the 
claimant's  husband  was  not,  at  the  time  the  mishap  which  inflicted  upon 
him  mortal  injury,  engaged  in  an  employment  which  the  Legislature 
has  designated  as  "hazardous."  As  the  result  of  extensive  investiga- 
tions conducted  under  legislative  authority,  by  the  so-called  Wain- 
wright  Commission,  the  State  Factory  Investigating  Commission,  and 
the  State  Department  of  Labor,  the  Legislature  enacted  in  1914  the 
Workmen's  Compensation  Law,  embodying  a  new  plan,  theory,  and 
basis  of  indemnity  to  workmen  for  loss  of  earnings  occasioned  by  acci- 
dents occurring  in  the  course  of  employment  found  to  be  inherently 
hazardous. 

Within  the  employments  determined  by  the  Legislature  to  be 
"hazardous,"  and  consequently  designated  by  it  as  embraced  within 
the  purview  of  the  statute,  the  latter  should  be  beneficially  construed 
to  effectuate  the  legislative  purpose ;  but  it  is  no  function  of  this  court 
to  extend  by  judicial  determination  the  category  of  occupations  entitled 
to  the  protection  of  the  statute.  Determination  as  to  what  employ- 
ments shall  be  brought  within  the  operation  of  the  Workmen's  Com- 
pensation Law  involves  questions  of  fact  and  questions  of  policy  which 
the  L^slature  and  Governor  must  determine.  This  court  is  without 
power  or  information  entitling  or  enabling  it  to  alter  or  extend  the  leg- 
islative determination. 

Groups  30  and  33  of  section  2  of  the  statute  under  consideration, 
which  enumerates  and  defines  hazardous  employments,  cannot,  in  my 
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judgment,  be  regarded  as  covering  any  employment  consisting  of  the 
preparation  of  meat  or  foodstuffs  for  cooking  purposes,  in  the  ordinary 
course  of  household  duties,  domestic  service,  or  the  conduct  of  hotels 
or  restaurants  in  which  meats  or  foods  are  prepared  and  cooked  for 
eating  on  the  premises.  These  groups,  as  phrased  by  the  Legislature, 
relate  obviously  to  employment  in  industrial  establishments  or  manu- 
factories where  meats,  fruits,  vegetables,  and  similar  foodstuffs  are 
prepared  for  sale  for  consumption  elsewhere.  The  Legislature  cannot 
fairly  be  deemed  to  have  brought  within  the  purview  of  group  30  or  33 
those  workers  who  sustain  injury  in  the  ordinary  course  of  the  prepa- 
ration of  food  for  cooking  in  the  kitchens  of  private  residences  or  pub- 
lic restaurants.  If  it  is  deemed  socially  desirable  that  the  statute  be  ex- 
tended to  any  of  those  avocations,  the  recommendation  should  be  ad- 
dressed to  the  Legislature,  and  not  to  the  court. 


In  re  THOMPSON'S  ESTATE.    (No.  7188.) 
(Supreme  Court,  Appellate  Division,  First  Department.    May  7, 1915.) 

1.  Taxation  ®=872 — Tbansfkb  Taxes — Exemptions. 

Property  transferred  in  contemplation  of  death  is  to  be  treated  as  a 
class  by  itself  for  the  purposes  of  a  transfer  tax,  and  the  exemption  al- 
lowed by  statute  is  to  be  only  from  the  aggregate  value  of  all  Oie  prop- 
erty thus  transferred,  and  not  from  the  amount  of  each  transfer. 

[E^.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  €=3872.] 

2.  Taxation  €=»872 — ^Tbansfeb  Taxes — Exemptions. 

The  exemption  from  transfer  tax  allowed  by  statute  upon  property 
transferred  in  contemplation  of  death  is  in  addition  to  the  exemption 
allowed  where  property  passes  under  a  will. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dea  Dig.  <S=872.] 

3.  Husband  and  Wife  <S=5>49V6 — Gift  to  Wife — Deposits  in  Bank — Titlk. 

Where  money  is  deposited  by  a  husband  in  a  bank  in  the  name  of  him- 
self and  his  wife,  he  will  be  held,  In  the  absence  of  evidence  to  the  con- 
trary, to  have  Intended  to  create  a  right  of  survivorship  in  the  wife. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  S§  249- 
255,  257 ;   Dec.  Dig.  <S=>49%.] 

4.  Taxation  ®=5  866— Tbansfeb  Taxes — Funds  in  Bank — Sukvivobship. 

Funds  deposited  in  a  bank  by  a  husband  in  the  name  of  himself  and 
his  wife  are  not  subject  to  a  transfer  tax  upon  the  husband's  death,  since 
the  funds  pass  to  the  wife  as  survivor. 
[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  «=»866.] 
6.  Taxation  €=866 — Transfeb  Taxes— Bonds  and  Mobtoaqes — SxrEVivoa- 

BHIF. 

Bonds  and  mortgages  executed  to  a  husband  and  wife  jointly  are  not 
subject  to  a  transfer  tax  upon  the  husband's  death,  since  they  pass  to 
the  wife  by  right  of  survivorship. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  <8=»866.] 

Appeal  from  Surrogate's  Court,  New  York  County. 
In  the  matter  of  a  transfer  tax  upon  the  estate  of  Alexander  Thomp- 
son, deceased.    From  an  order  of  the  Surrogate's  Court,  modifying 
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and  affirming  as  modified  an  order  assessing  a  transfer  tax  (87  Misc. 
Rep.  539,  151  N.  Y.  Supp.  244),  Mary  C.  Thompson,  as  executrix  and 
individually,  and  the  Comptroller  of  the  State  of  New  York,  file  cross- 
appeals.    Order  modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Clarence  C.  Fowler,  of  New  York  City,  for  Mary  C.  Thompson. 
Schuyler  C.  Carlton,  of  New  York  City,  for  Comptroller  of  the 
State  of  New  York. 

McLAUGHLIN,  J.  The  executrix  of  the  estate  of  Alexander 
Thompson  and  the  Comptroller  of  the  State  of  New  York  appeal  from 
an  order  of  the  Surrogate's  Court  modifying  and  affirming,  as  modi- 
fied, an  order  assessing  a  transfer  tax  of  $1,377.76  against  property  al- 
leged to  have  been  jointly  owned  by  the  decedent  and  his  wife. 

The  decedent,  a  resident  of  the  state  of  New  York,  died  on  the  6th 
of  February,  1911,  leaving  a  will  in  which  his  daughter,  Mary  C. 
Thompson,  was  named  as  sole  executrix.  Prior  to  January  26,  1911, 
he  was  seised  of  real  estate  of  the  value  of  approximately  $67,000. 
On  that  day  he  executed  two  deeds,  by  which  he  transferred  this  prop- 
erty to  himself  and  wife  as  joint  tenants,  instructing  the  person  who 
drew  the  deeds  that  it  was  his  intention  "his  wife  should  take  the  prop- 
erty when  he  died."  He  was  then  in  his  seventy-ninth  year.  In  the 
preceding  August  he  had  broken  his  shoulder  and  was  confined  to  his 
bed  for  several  weeks,  and  also  in  November  had  quite  a  serious  ill- 
ness. At  the  time  he  executed  the  deeds  he  also  executed  a  codicil  to 
his  will.  This  was  on  January  26th,  and  two  days  later  he  was  found 
by  his  attending  physician  to  be  suffering  from  pneumonia,  from  which 
he  died  shortly  thereafter. 

In  view  of  the  advanced  age  and  failing  health  of  the  decedent,  taken 
in  connection  with  the  other  evidence  bearing  upon  the  execution  of 
the  two  deeds  referred  to,  the  learned  Surrogate  was  of  the  opinion 
that  the  title  to  the  real  estate  passing  by  them  to  the  wife  was  a  gift 
made  in  contemplation  of  death,  and  in  this  we  fully  concur.  The 
real  estate  conveyed  by  one  deed  was  appraised  at  the  value  of  $27,- 
000,  and  the  other  at  $39,000,  making  in  all  $66,000.  From  this  the 
dower  interest  of  Mrs.  Thompson  was  ascertained  to  be  $4,757,  which, 
together  with  the  $5,000  statutory  exemption,  was  deducted,  leaving 
$56,243  upon  which  tfie  tax  was  imposed. 

The  Comptroller  contends  that  the  exemption  of  $5,000  ought  not 
to  have  been  deducted,  since  there  had  been  an  exemption  of  $5,000 
from  the  value  of  the  property  passing  under  the  will ;  in  other  words, 
that  there  could  be  but  one  exemption  of  $5,000  from  the  entire  estate. 
The  Surrogate  held  otherwise,  and  we  think  properly. 

[1, 2]  The  executrix  contends  that  there  should  have  been  an 
exemption  of  $5,000  from  the  value  of  each  of  the  transfers.  The  Sur- 
rogate held,  and  we  also  think  properly,  there  could  be  only  one  exemp- 
tion from  the  aggregate  value  of  the  property  transferred  in  contem- 
plation of  death.  I  think,  when  property  is  transferred  in  contempla- 
tion of  death,  it  has  to  be  treated  as  a  class  by  itself,  and  the  exemp- 
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tion  allowed  by  the  statute  is  to  be  only  from  the  aggregate  value  of 
all  of  the  property  thus  transferred,  and  this  exemption  is  to  be  in 
addition  to  the  exemption  allowed  where  property  passes  under  the 
will. 

In  Matter  of  Hodges,  152  N.  Y.  Supp.  1117,  decided  on  April  23, 
1915,  this  court  affirmed  a  decision  of  the  Surrogate's  Court  which 
held  that  the  value  of  a  gift  in  contemplation  of  death  is  not  to  be  added 
to  the  value  of  a  legacy  for  the  purposes  of  taxation,  but  is  to  be  taxed 
separately,  and  the  recipient  of  such  a  gift  is  entitled  to  an  exempticm 
thereon,  independently  of  his  or  her  exemption  as  a  legatee.  The  al- 
lowance to  the  widow  of  the  exemption  of  $5,000  in  respect  to  the  real 
property  of  the  decedent,  conveyed  to  her  in  contemplation  of  death, 
was  therefore  proper. 

[3]  At  the  death  of  the  decedent,  $12,830.82  was  on  deposit  in  vari- 
ous banks  in  accounts  entitled  "Alexandet  Thompson  and  Mary  E. 
Thompson."  The  Surrogate  held  that,  inasmuch  as  the  evidence  did 
not  show  how  much  of  the  deposits  belonged  to  the  decedent  and  how 
much  to  his  wife,  it  would  be  presumed  one-half  belonged  to  each.  In 
reaching  this  conclusion  we  think  he  erred.  Where  money  is  deposited 
in  this  way  by  a  husband,  in  the  absence  of  evidence  showing  to  the  con- 
trary, we  think  it  must  be  held  that  he  intended  to  create  in  the  wife 
the  right  of  survivorship.  Sanford  v.  Sanford,  45  N.  Y.  723 ;  Matter 
of  Meehan,  59  App.  Div.  156,  69  N.  Y.  Supp.  9. 

West  v.  McCuUough,  123  App.  Div.  846,  108  N.  Y.  Supp.  493,  af- 
firmed 194  N.  Y.  518,  87  N.  E.  1130,  is  directly  in  point  There,  a 
husband  changed  a  savings  bank  deposit  from  his  own  name  to  that  of 
his  wife  and  himself,  and  it  was  held,  in  the  absence  of  evidence  to  the 
contrary,  that  the  form  in  which  the  account  was  opened  showed  an 
intention  on  the  part  of  the  husband  to  create  a  right  of  survivorship 
in  the  wife,  even  though  the  husband  never  delivered  the  bank  bool^ 
and  subsequently  made  withdrawals  from  the  account.  Judge  Miller, 
who  delivered  the  opinion,  said : 

"It  may  be  that  the  husband's  right  to  confer  upon  the  wife  this  peculiar 
estate  or  interest — a  right  of  survivorship  only — simply  by  maiciiig  a  deposit 
or  investment  in  their  joint  names,  was  an  outgrowth  of  doctrines  applica- 
ble to  the  status  of  husband  and  wife  at  common  law ;  It  was  declared  to  rest 
upon  the  presumption  that  by  doing  that  the  husband  intended  to  benefit  the 
wife.  As  he  could  not  thus  benefit  her  during  their  Joint  lives,  he  having  the 
right  to  reduce  to  possession  even  her  own  choses  in  action,  it  followed  that 
he  must  have  Intended  to  give  her  the  right  of  survivorship,  and  it  was  de- 
cided that  he  could  do  that  without  the  formalities  necessary  for  a  grift  inter 
vivos  or  causa  mortis.  A  rule  based  on  human  experience,  acted  upon  for 
many  years  in  the  light  of  judicial  decisions,  ought  still  to  hold  good. 
•  •  •  In  case  a  person  deposits  his  own  money  in  a  savings  bank  in  the 
name  of  himself  and  another,  not  hla  wife,  the  presumption  is  that  it  was 
done  for  purposes  of  convenience  only.  Matter  of  Bolln,  136  N.  T.  177  [32  N. 
E.  626].  But  In  the  case  of  husband  and  wife  the  courts  have  said,  and  I 
think  experience  has  shown,  that  the  husband  Is  presumed  to  have  intended  to 
benefit  the  wife  to  the  extent  at  least  of  conferring  upon  her  the  right  of  sur- 
vivorship." 

It  appeared  that  these  accounts  were  opened  several  years  before  the 
decedent's  death;    that  the  wife  deposited  mc^neys  therein,  and  had 


Digitized  by 


Google 


Sup.  Ct.)  BBDBLl.  y.  MAIXOT  167 

control  of  such  accounts  equal  to,  if  not  in  excess  of,  that  pf  the  de- 
cedent. 

[4]  Taking  all  the  evidence  bearing  upon  the  subject,  we  think  it 
clearly  appears  the  decedent  intended,  if  his  wife  survived  him,  that 
the  funds  standing  in  these  accounts  should  pass  to  her  as  survivor. 
If  this  be  true,  then  it  follows  that  no  part  of  the  same  was  subject  to 
a  transfer  tax.  The  transaction  was  complete  in  each  instance  when 
the  money  was  deposited  in  their  joint  names,  and  did  not,  therefore, 
constitute  a  gift  intended  to  take  effect  at  or  after  the  death  of  the 
decedent. 

[5]  What  has  been  said  of  the  bank  accounts  is  equally  true  of  the 
bonds  and  mortgages  which  were  executed  by  third  parties  to  Alex- 
ander Thompson  and  Mary  £.  Thompson,  his  wife.  These  securities 
were  executed  at  various  times  between  1905  and  1908,  inclusive,  and 
amounted  to  $38,900.  There  were  also  two  mortgages  a^regating 
$3,500,  which  were  originally  executed  to  the  decedent  individually 
and  which,  in  1905,  he  assigned  to  himself  and  wife.  While  the  as- 
signment was  not  recorded  until  after  decedent's  death,  the  mortgages 
were  delivered  to  his  wife  during  his  lifetime  and  were  in  her  posses- 
sion at  the  time  of  his  death.  I  am  unable  to  see  any  essential  differ- 
ence between  a  husband  making  a  deposit  in  the  name  of  himself  and 
wife  and  his  taking  securities  in  their  joint  names ;  in  either  case,  in 
the  absence  of  evidence  to  the  contrary,  it  must  be  presumed  a  right 
of  survivorship  is  created  when  the  security  is  taken,  which,  upon  the 
death  of  the  husband,  is  hot  taxable. 

The  order  appealed  from,  therefore,  and  the  report  of  the  appraiser, 
must  be  modified  as  indicated  in  this  opinion,  and,  as  modified,  af- 
firmed without  costs  to  either  party.  Settle  order  on  notice.  All  con- 
cur. 


BEDELL  T.  MALLOT. 

(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1015.) 

Prtbicianb  and  Sttboeonb  4=924 — AoitoHS  roB  Sebvicbs — Weight  akd  Sttt- 
nciENCT  OF  Evidence. 

Id  a  pbysldan's  action  for  a  balance  due  for  professional  services,  evi- 
dence held  to  show  a  balance  due  him  of  $10,  as  claimed  by  him. 

[Ed.  Mote. — ^For  other  cases,  see  Physicians  and  Surgeons,  Cent.  Dig. 
H  63-02;  Dec.  Dig.  «s»24.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Charles  E.  Bedell  against  William  P.  Malloy.  From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals.  Reversed,  and  judg- 
ment directed  for  plaintiff. 

Argued  April  term,  1915,  before  GUY,  BITUR,  and  PENDLE- 
TON, JJ. 

Gustave  A.  Cymberg,  of  New  York  City,  for  appellant. 
F.  J.  Bischoff,  of  New  York  City,  for  respondent. 
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GUY,  J.  The  plaintiff,  a  pi^cticing  physician,  sued  the  defendant 
for  an  alleged  balance  due  him  for  professional  sers'ices.  It  was  ad- 
mitted by  the  defendant  upon  the  trial  that  he  had  visited  the  defend- 
ant 123  times ;  that  the  charge  for  each  visit  was,  by  arrangement  with 
the  plaintiff,  fixed  at  the  sum  of  $2  per  visit.  It  was  conceded  by  plain- 
tiff that  $236  had  been  paid  him,  leaving  a  balance  of  $10  due.  It  is 
true  that  the  defendant  testified  that,  "I  believe  in  all  I  have  paid  him 
around  $290,"  but  he  could  give  no  reason  for  such  belief.  He  also  tes- 
tified that,  when  he  ceased  visiting  the  plaintiff's  office,  he  "thought  he 
owed  him  probably  $10  or  $15."  He  said  that  it  ran  along  about  a 
year,  and  then  he  got  a  bill  for  $60,  upon  which  he  paid  plaintiff  $50, 
and  upon  consultation  with  his  employers,  to  whom  the  plaintiff  had 
written  letters,  was  told  by  them  that  "they  considered  the  bill  was  well 
paid."  This- is  corroborative  of  the  plaintiff's  claim  that  there  was  still 
due  and  owing  him  the  sum  of  $10,  and  there  was  no  testimony  from 
which  it  could  be  reasonably  said  that  plaintiff's  bill  was  incorrect. 
The  plaintiff  should  therefore  have  had  a  judgment  for  $10. 

Judgment  reversed,  and  judgment  directed  in  favor  of  the  plaintiff 
for  $10,  without  costs  of  this  appeal  to  either  party.    All  concur. 


FIFTH-THIED  NAT.  BANK  OF  CINCINNATI  v.  HUDSON 
REFRIGERATOR   CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  13,  1916.) 

CoBPORATioNS  i&=>522 — Actions — Special  Obdeb  fob  Tbiai,  of  Issues — Stat- 

XJ  TES APPLIC  AB  tLITT. 

Code  Civ.  Proc.  §  1778,  providing  tliat  in  an  action  against  a  corpora- 
tion for  nonpayment  of  a  note  plaintiff  may  take  judgment  unless  de- 
fendant procures  a  special  order  directing  trial  of  Issues,  cannot  be  ex- 
tended to  an  action  on  a  note  executed  by  a  corporation  brought  against 
anotlier  corporation  alleged  to  have  assumed  the  liabilities  of  the  former 
corporation,  and  plaintiff  to  recover  must  prove  assumption  of  llabilily. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {(  2035,  209d- 
2113;   Dec.  Dig.  <8=>522.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Fifth-Third  National  Bank  of  Cincinnati  against  the 
Hudson  Refrigerator  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Joseph  Wilkenfeld,  of  New  York  City,  for  appellant. 
Abr.  A.  Silberberg,  of  New  York  City,  for  respondent 

GUY,  J.  The  action  is  to  recover  on  a  promissory  note  made  by  a 
corporation.  The  complaint  alleges  that  after  maturity  the  maker 
(not  a  party  to  the  action)  transferred  all  its  assets  to  the  defendant 
corporation,  and  that  in  consideration  thereof  the  defendant  corpora- 
tion assumed  to  pay  all  the  debts  and  liabilities  of  the  maker.    After 

4s»For  other  cases  see  sama  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  &  lodezet 


Digitized  by 


Google 


Sup.  Ct.)      JAMBS  V.  HOME  OF  SONS  AND  SAUOHTEKS  OF  ISBAEL         169 

answer  filed,  the  plaintiff,  under  section  1778  of  the  Code,  moved  for 
and  obtained  judgment  on  the  ground  that  the  defendant  had  not  pro- 
cured a  special  order  directing  a  trial  of  the  issues. 

The  court  erred  in  granting  the  motion.  The  statute  invoked  can- 
not be  extended  in  its  operation  beyond  its  very  terms.  Shorer  v. 
Times  Print.  &  Pub.  Co..  119  N.  Y.  483,  23  N.  E.  979.  The  note  in 
question  was  not  made  by  the  defendant  corporation,  which  can  only 
be  held  because  of  its  alleged  assumption  of  the  indebtedness  of  the 
maker.  In  the  Shorer  Case,  supra,  it  was  decided  that  the  act  did  not 
apply  in  a  suit  against  a  corporation  indorser  of  a  note.  As  the  plain- 
tiff cannot  recover  simply  on  the  note,  but  must  also  prove  the  assump- 
tion of  the  indebtedness  by  the  defendant  after  the  maker's  default, 
as  alleged,  the  statute  has  no  application.  See  Tautphoeus  v.  Harbor 
&  Suburban  Ass'n,  96  App.  Div.  23,  88  N.  Y.  Supp.  709. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.   All  concur. 


JAMES  V.  HOME  OF  THE  SONS  AND  DAUGHTERS  OF  ISRAEL. 
(Snpreme  Court,  Appellate  Term,  First  Department.    May  18,  1915.) 

Bbokers  ^=>67 — Breach  of  Contbact — ^Action  fob  Damages. 

Where  defendant  agreed  to  purchase  certain  property  at  an  agreed 
price,  if  plaintiff  wonld  procure  its  sale,  knowing  that  plaintiff  would  re- 
ceive a  commlssiou  from  the  owner,  and  afterwards  refused  to  purchase 
without  a  valid  reason,  plaintiff  might  recover  damages,  measured  by 
the  amount  of  such  commission. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  fj  52-61;  Dec. 
Dig.  «=»67.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Edward  M.  James  against  Home  of  the  Sons  and  Daugh- 
ters of  Israel.  From  a  judgment  for  defendant  after  a  trial  by  judge 
without  a  jury,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Edward  M.  James,  of  New  York  City,  for  appellant. 
Breitbart  &  Breitbart,  of  New  York  City  (Bernard  Brfeitbart,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  The  evidence  in  this  case  would  have  warranted  find- 
ings to  the  following  effect :  That  defendant  through  one  of  its  direc- 
tors had  authorized  the  purchase,  at  a  certain  price,  of  a  piece  of 
property  owned  by  one  Ferri ;  that  the  director  told  plaintiff  that  if 
the  property  could  be  procured  at  the  price  named  it  would  be  pur- 
chased. Plaintiff  secured  Ferri's  assent,  notified  the  director  to  have 
his  purchaser  ready  at  a  certain  place  and  time  to  sign  the  contract  and 
to  deposit  $1,000  on  account.  Defendant's  president  and  other  officers 
appeared  at  the  time  and  place,  and  plaintiff  repeated  his  understanding 
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of  the  matter  to  them  without  any  dissent  on  their  part.  When  all  the 
parties  were  brought  into  touch  with  Ferri,  defendant  insisted  that  it, 
as  a  charitable  institution,  should  get  half  of  the  commission  which 
the  plaintiff  was  to  receive  from  Ferri.  Plaintiff  rejected  this  prop- 
osition, and  the  transaction  was  not  consummated ;  but,  about  a  month 
and  a  half  after  the  date  set  for  the  closing  of  title  in  the  tentative  con- 
tract of  sale  that  had  been  prepared,  the  defendant  purchased  the 
property  from  Ferri,  nominally  through  a  broker,  but  admittedly  re- 
ceived the  entire  commission  as  a  contribution  to  its  own  funds.  Plain- 
tiff sued  to  recover  by  way  of  damages  an  amount  equivalent  to  the 
commission  which  he  would  have  received  had  the  original  arrange- 
ment been  carried  out. 

The  learned  judge  below  seems  to  have  decided  this  case  on  a  ques- 
tion of  law  of  which  I  think  that  he  has  taken  an  erroneous  view.  The 
defendant  agreed  with  plaintiff  that,  if  plaintiff  would  procure  the  sale 
to  it  of  the  property  named  at  an  agreed  price,  it  would  purchase  the 
same,  and  it  was  aware  that  plaintiff  would  receive  a  commission  from 
the  owner.  When  it  broke  this  contract  with  plaintiff  by  refusing  to 
complete  the  transaction  without  valid  reason,  plaintiff  was  entitled 
to  his  damage,  and  the  measure  thereof  was  the  amount  of  the  com- 
mission which  he  would  have  received.  This  follows  from  the  nature 
of  a  contract  and  the  result  of  its  breach.  The  theory,  though  elemen- 
tary, is  recognized  in  Amdt  v.  Miller,  48  Misc.  Rep.  612,  95  N.  Y. 
Supp.  604,  where  an  insurance  broker  brought  suit  against  the  insured 
for  commissions  after  the  insured  had  refused  to  accept  the  policy 
issued  upon  his  authorization  of  the  broker  to  procure  the  same.  It 
was  held  that  the  theory  of  the  action  was  erroneous,  that  it  "should 
have  been  for  damages  for  defendant's  refusal  to  permit  them  (the 
brokers)  to  earn  the  commission."  In  that  particular  case,  it  was  also 
pointed  out  that  substantial  damages  could  hardly  be  recovered  in  view 
of  the  provision  of  the  policies  that  they  might  be  canceled  at  any  time 
at  the  defendant's  option.  That  comment,  however,  has  no  applica- 
tion to  the  case  at  bar,  where  the  amount  of  plaintiff's  damages  is 
fixed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


COHEN  v.  EAGLE  PENCIL  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    May  7, 1915.) 

.1.  Pleading  €=»3il7 — Joint  Tobt-Feasobs — BrLL  or  Pabtiotilabs — Charao 

TEB   OF   OfFICKBB'    ACTS. 

In  an  action  for  malicious  prosecution,  against  a  corporation  and  Its 
treasurer  as  Joint  tort-feasors,  for  receiving  stolen  goods,  v?here  the 
acts  were  distinctly  pointed  out,  the  plaintiff  could  not  be  made,  by  bill 
of  particulars,  to  differentiate  the  acts  done  by  the  treasurer  as  an  indi- 
vidual from  those  committed  In  his  official  capacity. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §$  954-962 ;  Dec. 
Dig.  «8=317.]    
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2.  Pleadiko  4=317 — Aixeoation  of  Genebai.  Dauaoe — ^Bnx  of  Pabticu- 

LABS. 

In  an  action  for  malicious  prosecntlon  of  plaintiff  for  receiving  stoles 
goods,  general  allegations  of  damage,  in  that  plaintifC  had  been  Injured  in 
his  credit  among  merchants  and  friends,  could  not  be  required  to  be  ren- 
dered more  spedflc  as  to  the  names  of  such  merchants  by  bill  of  par- 
ticulars. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  S!  954r-962 ;  Dec. 
Dig.  «8=9317.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Max  Cohen  against  the  Eagle  Pencil  Company,  Philip 
Berolzheimer,  and  others.  From  an  order  refusing  a  further  bill  of 
particulars,  the  named  defendants  appeal.    Affirmed. 

See,  also,  150  N.  Y.  Supp.  1081. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Nathan  Ballin,  of  New  York  City  (Warren  W.  Foster  and  Jacob 
Newman,  both  of  New  York  City,  on  the  brief),  for  appellants. 
Samuel  Chugerman,  of  New  York  City,  for  respondent. 

PER  CURIAM.  [1]  According  to  the  present  bill  of  particulars, 
defendants'  charge  against  plaintiff  of  receiving  stolen  goods,  and  the 
prosecution  therefor,  w?w  by  the  Eagle  Pencil  Company,  through  its 
treasurer,  so  as  to  involve  both  principal  and  agent,  who  are  joined  as 
tort-feasors.  Where  the  acts  are  distinctly  pointed  out,  plaintiff  should 
not  be  made  to  attempt  what  is  hardly  possible,  namely,  to  differentiate 
those  which  he  did  as  aii  individual  from  acts  committed  as  an  officer 
of  the  corporation. 

[2]  Had  the  plaintiff  pleaded  that,  in  consequence  of  his  arrest  and 
prosecution,  he  bad  lost  certain  customers,  he  might  have  to  give  the 
names  thereof.  But  the  averment  that  plaintiff  "was  greatly  injured  in 
his  good  name  and  credit  among  merchants  in  the  city  of  New  York 
and  elsewhere,  and  also  among  his  friends  and  acquaintances,"  is  an 
allegation  of  general  damage.  Evans  v.  Metropolitan  Street  R.  Co., 
47  App.  Div.  511,  513, 62  N.  Y.  Supp.  495.  It  does  not  say  that  any  one 
has  refused  to  trade  with  plaintiff,  or  has  declined  to  extend  him  cred- 
it in  any  transaction.  Particulars  of  such  general  damage  are  not  re- 
quired. 

The  order  denying  motion  for  a  further  bill  of  particulars  is  there- 
fore affirmed,  with  $10  costs  and  disbursements. 
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(167  App.  Dlv.  320) 

SOHIEMANN  V.  NAUGHTON.    (No.  7215J 

(Supreme  Ck>art,  Appellate  Division,  First  Etepartment    May  7, 1915.) 

Cabbiebs   «=>320 — Casbiaoe    op   Passenoebs — Injubies — Eixvatobs — Ques- 
tion or  Fact. 

Where  plaintiff's  decedent,  upon  entering  defendant's  elevator,  which 
was  left  unattended,  with  the  door  .open  slightly  above  the  level  of  the 
floor,  stumbled,  and  In  attempting  to  recover  fell  against  the  wheel  of 
the  car,  starting  it,  whereby  he  was  fatally  injured,  It  was  a  question 
for  the  Jury  whether  defendant  was  negligent 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  {$  1118,  1126,  1149, 
1153,  1160,  1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315-1325;  Dec.  Dig. 
«=>320.] 

Eotchklss  and  McLaughlin,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Mary  Schiemann,  administratrix,  against  Michael  Naugh- 
ton.  From  a  judgment  dismissing  complaint,  plaintiff  appeals.  Re- 
versed and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 

Louis  S.  Posner,  of  New  York  City,  for  appellant 
Benjamin  Berger,  of  New  York  City,  for  respondent. 

CLARKE,  J.  Plaintiff's  intestate,  a  physician,  50  years  of  age,  re- 
ceived the  injuries  which  led  to  his  death  at  the  Yorkville  Casino,  210 
East  Eighty-Sixth  street,  owned  and  controlled  by  the  defendant 
Naughton. 

On  January  19,  1911,  at  about  9:20  p.  m..  Dr.  Schiemann  entered 
the  east  door  of  the  building  to  attend  a  meeting  of  a  lodge  of  which  he 
was  a  member.  He  came  in  behind  Mr.  Hoefer,  a  witness  on  the 
trial.  They  passed  to  the  elevator,  which  was  open  and  empty;  the 
attendant  being  12  to  15  feet  away  talking  to  two  other  employes.  Dr. 
Schiemann  wore  a  shoe  with  a  brace  on  his  right  foot  and  carried  a 
cane.  The  floor  of  the  elevator  was  about  3  or  4  inches  above  the  floor 
of  the  hall.  As  they  came  to  the  elevator,  Hoefer  stopped  and  turned 
his  head  to  the  left  to  ask  the  elevator  attendant  a  question.  The  doc- 
tor passed  him,  and  in  getting  into  the  elevator  tripped  and  fell  into 
the  car.  In  trying  to  recover  himself,  he  fell  against  the  handle  of  the 
wheel,  starting  the  elevator,  which  moved  slowly  up.  Mr.  Hoefer 
succeeded  in  pushing  into  the  elevator  the  part  of  the  doctor's  body 
which  projected  from  it,  but  could  not  get  his  left  leg  in.  The  oper- 
ator stopped  the  elevator  from  the  pit,  but  not  before  the  doctor's  leg 
had  become  wedged  in  between  the  ceiling  of  the  first  floor  and  the 
side  of  the  elevator.  Officers  of  the  fire  department  chopped  away  the 
ceiling  and  released  him.  He  was  taken  to  a  hospital  and  died  on 
March  9th,  as  a  result  of  the  injuries  received. 

At  the  close  of  the  plaintiff's  case,  the  defendant  moved  to  dismiss 
on  the  ground  that  she  had  not  shown  the  negligence  of  the  defendant 
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or  freedom  from  contributory  negligence  of  her  intestate.  The  mo- 
tion was  granted  on  the  authority  of  Green  v.  Urban  Contracting  Co., 
106  App.  Div.  460,  94  N.  Y.  Supp.  743,  and  plaintiff  appeals. 

Plaintiff's  theory  is  that  the  fact  that  the  elevator  door  was  open 
constituted  an  invitation  to  enter ;  that  in  so  doing  the  doctor  tripped 
on  the  floor  of  the  elevator  which  had  been  carelessly  left  above  the 
floor  of  the  hall ;  that  the  accident  was  due  to  this  and  the  negligence 
of  defendant's  employes  in  leaving  the  elevator  unguarded. 

In  Green  v.  Urban  Contracting  &  Heating  Co.,  106  App.  Div.  460, 
94  N.  Y.  Supp.  743,  the  facts  were  entirely  different  from  those  in 
the  case  at  bar.  One  of  the  doors  closing  the  entrance  to  the  elevator 
on  the  ground  floor  was  open,  and  the  elevator  boy  was  not  there.  It 
was  early  in  the  morning,  and'  the  elevator  had  not  been  used  that  day. 
Several  of  the  employes  of  a  tenant  in  the  building  on  their  way  to 
work  went  into  the  elevator  and  stood  there  waiting  to  be  taken  up. 
PlaintiflF's  intestate,  a  fellow  workman  of  said  employes,  came  and 
stood  at  the  opening  into  the  elevator,  one  foot  upon  the  floor  of  the 
elevator  and  the  other  on  the  floor  of  the  building.  The  elevator  for 
some  unexplained  reason  started  up,  carrying  the  plaintiff's  intestate 
between  the  elevator  and  the  wall  and  causing  him  an  injury  which 
resulted  in  his  death.  The  evidence  was  undisputed  that  the  elevator 
was  in  good  order  and  that  it  could  not  have  been  moved  except  by 
pulling  the  operating  rope.    The  court  said : 

"When  these  employes  •  »  •  arrived  In  the  morning,  the  elevator  boy 
was  not  present,  and,  Instead  of  waiting  outside  of  the  elevator  where  they 
would  hare  been  safe,  they  took  their  places  In  the  elevator,  waiting  there  for 
the  boy  to  come,  and  the  plaintiff's  Intestate  then  placed  himself  partly  in  the 
elevator  and  partly  on  the  floor  of  the  building,  in  a  position  of  danger  In  case 
the  elevator  should  move,  and  stood  there  talking  to  his  associates.  *  •  * 
Hiere  was  certainly  no  Invitation  to  the  plaintiff's  Intestate  •  *  •  to 
place  himself  in  this  position.  •  ♦  •  But  whatever  may  be  said  about 
these  men  who  stood  in  the  elevator,  certainly  one  placing  himself  at  the  en- 
trance of  the  elevator.  In  such  a  position  that  the  slightest  movement  of  it 
would  be  certain  to  cause  an  Injury,  was  not  In  a  position  to  which  he  was 
invited  by  either  of  the  defendants  If  the  car  had  suddenly  started  as  he 
was  walking  Into  the  elevator,  a  different  question  would  be  presented. 
•  •  •  Placing  himself  in  this  position' — a  ixisltlon  obviously  dangerous — 
was  not  the  act  of  a  prudent  person,  and  an  Injury  that  resulted  from  his 
thus  placing  himself  in  such  a  position  is  not  one  for  which  the  defendants 
are  liable." 

In  JoUiffe  v.  Miller,  126  App.  Div.  763,  111  N.  Y.  Supp.  406,  unani- 
mously affirmed  196  N.  Y.  504,  89  N.  E.  1102,  this  court  sustained  a 
verdict  for  the  plaintiff  where  an  elevator  boy  had  left  the  door  of  the 
shaft  open,  had  left  his  car,  and  was  standing  a  short  distance  away 
talking  to  a  person  who  had  asked  him  some  question  in  regard  to  a 
tenant  in  the  building,  and  the  elevator  had  been  moved,  and  the  plain- 
tiff, when  he  saw  the  open  doorway,  assuming  the  car  was  there,  step- 
ped in,  fell  to  the  bottom  of  the  shaft,  and  received  the  injuries  com- 
plained of.  We  examined  Tousey  v.  Roberts,  114  N.  Y.  312,  21  N.  E. 
399,  11  Am.  St.  Rep.  655,  and  the  discussion  in  that  case  and  Wilcox 
V.  City  of  Rochester,  190  N.  Y.  137,  82  N.  E.  1119,  17  L.  R.  A.  (N.  S.) 
741,  13  Ann.  Cas.  759,  and  held  that  the  open  door  and  the  elevator  boy 


Digitized  by 


Google 


174  163  NEW  XOBK  SUPPLEMENT  (Sup.  Ct. 

standing  by  it  was  an  invitation  to  the  plaintiff  to  enter,  with  the  right 
upon  his  part  to  assume  that  the  car  was  there,  and  that  from  all  the 
cases  under  the  circumstances  disclosed  it  was  the  duty  of  the  trial 
court  to  leave  the  question  of  contributory  negligence  to  the  jury. 

It  seems  to  us  that  plaintiff  had  made  out  a  prima  facie  case  present- 
ing a  question  of  fact  which  required  submission  to  a  jury  and  that 
the  dismissal  of  the  case  at  the  dose  of  the  plaintiff's  evidence  was 
therefore  error. 

The  judgment  appealed  fi-om  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event.    Order  filed. 

INGRAM  AM,  P.  J.,  and  SCOTT,  J.,  concur. 

HOTCHKISS,  J.  (dissenting).  I  am  of  the  opinion  that  the  com- 
plaint was  properly  dismissed.  When  the  decedent  approached  the 
elevator,  the  car  was  well  lighted.  Assuming  that  that  fact  would  have 
justified  a  finding  that  he  entered  the  car  upon  the  invitation  of  the 
defendant,  the  evidence  is  insufficient  to  sustain  a  finding  that  the  de- 
cedent's death  was  due  to  its  negligence.  The  evidence  does  not  dis- 
close the  fact  that  the  deceased  tripped  before  he  entered  the  elevator 
or  in  consequence  of  the  unevcnness  between  the  floor  of  the  elevator 
and  the  floor  of  the  building.  Hoefer,  the  only  witness  on  this  point, 
on  his  direct  said: 

**He  walked  Into  the  elevator;  and  It  seemed  to  me  that  when  In  the  ele- 
vator be  tripped.  He  raised  himself — he  had  a  cane  in  his  hand,  and  raisins 
himself  he  tripped,  kind  of  stumbled  again,  and  fell,  over  against  the  wheel 
of  the  car." 

On  cross-examination  he  testified : 

"Q.  He,  as  you  say,  fell  first,  and  then  started  the  car  when  he  got  up,  ift 
that  it?  A.  No,  sir;  he  fell,  and  in  trying  to  pick  himself  up  he  fell  against 
the  wheel  of  the  car.  •  •  •  As  he  entered  the  car,  he  fell  over  this  way 
(illustrating),  and  in  picking  himself  up,  trying  to  get  up,  thia  leg  again  got 
caught  right  at  the  wheel  or  at  the  foot  of  the  elevator,  and  in  picking  him- 
self up  be  fell  over  against  this  way  again  (Indicating) ;  which  I  believe  was- 
the  wheel  right  there  which  I  seen,  and  the  gentleman  fell  right  up  against 
that  wheel." 

Subsequently  he  was  cross-examined  with  respect  to  testimony  he 
gave  at  the  coroner's  inquest,  but  there  is  not  a  word  to  indicate  that 
the  deceased  tripped  in  consequence  of  the  difference  in  elevation  be- 
tween the  floor  of  the  elevator  and  the  floor  of  the  building.  It  is  also 
apparent  from  the  testimony  of  the  same  witness  that,  when  deceased 
fell -against  the  wheel  and  started  the  car,  it  was  the  second  time  he 
fell,  and  not  when  he  was  trying  to  raise  himself  from  his  first  fall. 
Therefore,  if  it  be  assumed  that  the  defendant  was  negligent,  its  neg- 
ligence was  not  the  proximate  cause  of  the  accident. 

I  therefore  dissent  and  vote  to  affirm  the  judgment. 

McLaughlin,  j.,  concurs. 
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STRONG,  Superintendent  of  Poor,  v.  WILLIAMS,  County  Treasurer, 
(Supreme  Court,  Appellate  Division,  Fourth  Department     April  28,  1916.) 

1.  Paufebs  €=>6— County  Supbbintkndknt  or  Pooa— Compensation. 

Poor  Law  (Consol.  Laws,  c.  42)  §  3,  subd.  10,  authorizing  county  super- 
intendents of  poor  to  draw  on  the  county  treasury  for  necessary  expenses 
Incurred,  the  draft  to  be  paid  out  of  moneys  for  the  support  of  the  poor, 
must  be  read  with  subdivision  14,  as  amended  by  I^aws  1912,  c.  75,  requir- 
ing county  superintendents  of  the  poor  to  pay  over  to  the  county  treas- 
urer, on  Qie  first  day  of  each  month,  all  moneys  raised  from  any  source 
belonging  to  the  county,  and  make  payments  authorized  by  orders  drawn 
on  the  county  treasurer  payable  to  the  person  entitled  thereto,  and  show- 
ing the  purpose  for  which  the  order  is  given,  and  does  not  authorize  a 
superintendent  to  himself  draw  money  from  the  county  treasurer  on  his 
own  draft,  to  be  disbursed  by  himself,  or  to  repay  himself  for  money 
already  disbursed  by  him. 

[Bd.  Note. — ^For  other  cases,  see  Paupers,  Cent  Dig.  S  14;   Dec  Dig. 

2.  Pacpebs  ^=»6 — County  SupKBrNTBNDENT  o»  Poor— CoMPENaAxroN. 

Under  County  Law  (Consol.  Laws,  c.  11)  c.  16,  §  12,  subd.  6,  authorizing 
the  board  of  supervisors  of  each  county  to  fix  the  salary  and  compensa- 
tion of  the  superintendent  of  the  poor  of  the  county,  which  shall  be  a 
county  charge,  the  personal  expenses  of  the  superintendent  of  poor  of 
a  county  are  not  a  county  charge  unless  the  board  of  supervisors  expressly 
80  provide  tn  fixing  his  compensation. 

[Ed.  Note. — For  other  cases,  see  Paupers,  Cent  Dig.  J  14;   Dec.  Dig. 

Appeal  from  Special  Term,  Lewis  County. 

Application  for  a  peremptory  writ  of  mandamus  by  Louis  T.  Strong, 
Superintendent  of  the  Poor  of  the  County  of  Lewis,  against  Harry  A. 
Williams,  County  Treasurer  of  the  County  of  Lewis,  to  compel  de- 
fendant, as  County  Treasurer,  to  pay  a  draft  of  petitioner,  as  Super- 
intendent of  the  Poor,  for  personal  expenses  incurred  as  Superintend- 
ent.. From  an  order  directing  a  peremptory  writ,  defendant  appeals. 
Reversed,  and  application  denied. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON, -FOOTE;,  and  LAM- 
BERT, JJ. 

C.  S.  Mereness,  of  Lovmlle,  for  appellant. 

William  H.  Hilts,  of  Lowville,  for  respondent 

FOOTE,  J.  The  personal  expenses,  for  payment  of  which  a  per- 
emptory writ  of  mandamus  was  ordered  at  the  Special  Term,  consist 
of  mileage  and  stage  fares  to  and  from  petitioner's  residence  and  the 
county  seat,  where  we  assume  the  county  almshouse  is  located,  together 
•with  meals  at  the  county  seat. 

[1]  The  affidavit  accompanying  the  petition  for  the  writ  bases  the 
Tight  to  have  the  draft  paid  on  subdivision  10  of  section  3  of  the  Poor 
Law  (chapter  46,  Laws  1909  [Consol.  Laws,  c.  42]).  This  subdivision 
provides  that  county  superintendents  of  the  poor  shall : 

"10.  Draw  on  the  county  treasurer  for  all  necessary  expenses  Incurred  In 
the  discharge  of  their  duties,  which  draft  shall  be  paid  by  such  treasurer  out 
«f  the  moneys  placed  in  his  hands  for  the  supitort  of  the  poor." 

«S9For  otliar  ca*w  (••  B«m*  topig  A  KSY-NUMBBR  lo  all  Key-Numbered  DlgeaU  *  iDdezea 
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Under  other  subdivisions  of  this  section  the  superintendent  is  au- 
thorized to  incur  various  expenses  enumerated  for  the  care  and  sup- 
port of  the  poor  and  the  maintenance  of  the  county  almshouse.  It 
seems  probable  that  it  was  for  these  expenses  for  the  poor  rather,  than 
the  superintendent's  personal  expenses,  that  he  was  authorized  to  draw 
on  the  county  treasurer ;  but,  however  that  may  be,  we  are  of  opinion 
that,  by  the  amendment  of  subdivision  14  of  this  section  by  chapter 
75  of  the  Laws  of  1912,  the  right  of  the  superintendent  to  draw  money 
from  the  treasury  for  his  personal  expenses  has  been  taken  away,  if  it 
ever  existed.  Subdivision  14  of  section  3,  as  so  amended,  is  as  fol- 
lows: 

"The  county  superintendents  of  the  poor  shall    •    ♦    • 

"14.  Pay  over  to  the  county  treasurer  on  the  first  day  of  each  month  all 
moneys  received  by  him  from  any  source  In  his  official  capacity,  or  otherwise 
received  by  him  and  belonging  to  the  county,  since  the  date  of  the  preceding 
payment,  and  make  payments  which  he  Is  authorized  to  make  under  this 
chapter  only  by  orders  drawn  on  the  county  treasurer,  payable  to  the  person 
entitled  thereto  and  showing  upon  the  face  thereof  the  purpose  for  which  the 
order  is  given." 

The  intent  and  effect  of  this  amendment  seems  to  be  to  make  it  un- 
lawful for  the  superintendent  to  disburse  moneys  himself  directly  and 
to  require  him  to  make  all  payments  of  every  kind,  in  executing  the 
duties  of  his  office,  by  means  of  a  draft  drawn  on  the  treasurer  payable 
to  the  person  to  whom  the  disbursement  is  to  be  made.  The  draft  in 
question  was  dravm  by  the  superintendent  to  his  own  order,  and  did 
not  show  upon  its  face  the  purpose  for  which  it  was  given,  except  by 
the  words  "Superintendent's  expenses,  $13.14." 

We  think  subdivision  10  must  be  read  with  subdivision  14,  as  amend- 
ed in  1912,  and  that,  when  so  read,  subdivision  10  does  not  authorize 
the  superintendent  to  himself  draw  money  from  the  county  treasurer 
on  his  own  draft,  to  be  disbursed  by  himself  or  to  repay  himself  for 
moneys  already  disbursed  by  him.  The  amendment  of  subdivision  14 
has  rendered  the  decision  in  People  ex  rel.  Serven  v.  Demarest,  16 
Hun,  123,  no  longer  authority  for  the  course  pursued  by  the  superin- 
tendent in  this  case.  We  are  further  of  opinion  that  the  papers  pre- 
sented at  the  Special  Term  did  not  show  that  the  superintendent  was 
entitled  to  be  reimbursed  by  the  county  for  his  personal  expenses  in 
traveling  to  and  from  the  almshouse  and  his  home  and  for  his  meals 
while  away  from  home. 

[2]  By  subdivision  5  of  section  12  of  the  County  Law  (chapter  16, 
Laws  1909  [Consol.  Laws,  c.  11])>  the  board  of  supervisors  of  each 
coimty  is  authorized  to  fix  the  salary  and  compensation  of  the  superin- 
tendent of  the  poor  of  its  county,  which  shall  be  a  county  charge  and 
not  be  changed  during  the  term  of  such  office.  We  find  nothing  in 
the  County  Law  or  elsewhere  which  provides  that  the  personal  expens- 
es of  the  superintendent  of  the  poor  shall  be  a  county  charge,  and  we 
are  of  opinion  that  it  is  not  a  county  charge,  unless  the  board  of  super- 
visors have  expressly  so  provided  in  fixing  the  salary  or  compensation 
of  the  superintendent. 

The  resolution  of  the  board  which  fixes  the  compensation  of  the  pe- 
titioner was  not  presented  at  Special  Terra,  and  is  not  before  us.    It 
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is  sufficient  to  say  that  it  was  incumbent  upon  petitioner  to  show  that 
the  expenses  for  which  he  drew  the  draft  upon  the  county  treasurer 
were  a  county  charge,  in  order  to  entitle  him  to  a  writ  of  mandamus 
to  compel  its  payment 

It  was  not,  we  think,  the  purpose  or  intent  of  subdivision  10  of  sec- 
tion 3  of  the  Poor  Law  to  make  a  county  charge  pergonal  expenses  of 
the  superintendent  of  the  kind  for  which  he  sedks  pa3mient  by  this  pro- 
ceeding. 

The  order  directing  the  writ  of  mandamus  to  issue  should  be  re- 
versed, with  costs,  and  the  application  denied,  with  $10  costs.  All  con- 
cur; MERRELL,  J.,  not  sitting. 


(90  Misc.  Rep. 

BliTN  V.  WILLIAM  G.  FOSTER  &  CO. 

(Supreme  Court,  Appellate  Term,  First  Department     May  13,  1915.) 

1.  Action  «=>38 — Smaix  Cattse  or  Action — Pkrsonai.  iNJmtT. 

In  an  action  for  having  been  bitten  by  defendant's  borse  wblcb  was 
drawn  up  at  the  curb  and  waa  swinging  its  head  waiting  to  be  fed,  a 
complaint,  alleging  that  the  horse  was  of  a  vicious  disposition,  as  known 
to  defendant,  and  that  it  bad  been  left  unattended,  with  the  wheels  un-' 
fastened  in  violation  of  the  traffic  rules,  did  not  set  forth  two  causes  of 
action,  but  a  single  cause  of  action  for  negligence;  as,  while  an  action 
based  upon  the  keeping  of  a  vicious  animal  is  not  strictly  In,  negligence, 
the  liability  of  the  owner  is  "in  a  certain  sense  based  upon  negligence" 
which,  after  proof  of  ownership  and  scienter,  is  presumed. 

[Kd.  Note. — ^For  other  cases,  see  Action,  Cent  Dig.  fi  649,  605;  Dec. 
Dig.  <S=»38.] 

2.  PiA&DiNO  4=9369 — Election  Between  Causes  of  Action. 

In  such  case,"  where  plaintiff  alleged  "that  solely  by  reason  of  the  neg- 
ligence and  improi)er  conduct  of  the  defendant  *  •  •  the  plaintiff 
was  injured,"  neither  the  theory  nor  the  facts  upon  which  a  recovery 
might  be  based  Involved  any  inconsistent  position  so  as  to  warrant  the 
compelling  of  an  election,  and  certainly  not  before  the  evidence  was  all  in. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  §J  1199-1209; 
Dec.  Dig.  <S=9369.] 

8.  Andcals  ®=574 — Pebbonai.  Injubies — Tbaffic  Rroui.ations — Violation — 
KEOiaoENCE. 

In  an  action  for  being  bitten  by  a  horse,  defendant's  violation  of  a 
traffic  rule,  providing  that  no  horse  should  be  left  unattended  in  any 
street  or  highway  unless  securely  fastened  or  unless  the  wheels  of  the 
vehicle  are  so  fastened  as  to  prevent  it  from  being  dragged,  was  imma- 
terial, since  the  ordinance  was  in  the  alternative,  and  the  locking  of  the 
wheels  could  not  by  any  possibility,  have  prevented  the  injury. 

[Ed.  Note. — ^For  other  cases,  see  Animals,  Cient  Dig.  U  257-273;  Dec. 
Dig.  «=974.] 

4.  AniuALs  ^=>74 — ^Personal  Injubt — Issues  and  Evidence. 

In  an  action  for  having  been  bitten  by  defendant's  horse,  maintain- 
able only  on  the  theory  of  the  keeping  of  a  vicious  animal  and  defendant's 
consequent  negligence,  the  exclusion  of  defendant's  evidence  that  the 
horse  was  gentle  was  reversible  error. 

'    [Ed.  Note. — For  other  cases,  see  Animals,  Ont  Dig.  §§  257-273 ;    Dec. 
Dig.  €=5>74.] 

^ssFor  other  cases  lee  aune  toplo  ft  KXY-NUMBBB  in  sU  K«r-Numbered  Dtseabi  *  Indexe* 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Beatrice  Blyn  against  William  G.  Foster  &  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Maurice  B.  &  Danl.  W.  Blumenthal,  of  New  York  City  (Danl.  W. 
Blumenthal,  of  New  York  City,  of  counsel),  for  appellant. 

Abram  B.  I^rcedman,  of  New  York  City  (Jacob  Friedman,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff,  while  walking  on  a  sidewalk  of  a  city  street, 
was  bitten  by  defendant's  horse,  which,  drawn  up  at  the  curb,  was 
swinging  its  head  to  and  fro  waiting  to  be  fed.  The  complaint,  after 
alleging  that  the  horse  was  of  a  vicious  disposition,  known  to  the  de- 
fendant, sets  forth  article  6,  section  1,  of  the  Traffic  Rules  of  the  Police 
Department,  which  provides,  in  substance,  that  no  horse  shall  be  left 
unattended  in  any  street  or  highway  unless  securely  fastened  or  unless 
the  wheels  of  the  vehicle  are  so  chained  or  fastened  as  to  prevent  it 
from  being  dragged.  The  complaint  further  alleges  that  defendant's 
horse  at  the  time  of  the  accident  had  been  left  unattended  and  the 
wheels  unfastened. 

[1,  2]  Although  it  is  true  that  an  action  based  upon  the  keeping  of 
a  vicious  animal  is  not  one  strictly  in  negligence  (see  Hunter  v.  Met- 
ropolitan Co.,  50  Misc.  Rep.  158,  98  N.  Y.  Supp.  234),  nevertheless, 
the  liability  of  the  owner  is  "in  a  certain  sense  based  upon  negligence" 
which,  after  proof  of  ownership  and  scienter,  is  presumed.  MuUer  v. 
McKesson,  73  N.  Y.  195,  199,  200,  29  Am.  Rep.  123.  I  do  not  think 
therefore  that,  as  matter  of  pleading,  it  can  be  successfully  maintained 
that  the  complaint  in  the  case  at  bar  sets  forth  two  causes  of  action. 
But,  in  any  event,  neither  the  theory  nor  the  facts  upon  which  a  re- 
covery might  be  based  involve  any  inconsistent  position  so  as  to  war- 
rant the  compelling  of  an  election,  and  certainly  not  before  the  evi- 
dence was  all  in.  See  Tuthill  v.  Skidmore,  124  N.  Y.  155,  26  N.  E. 
348;  Mayo  v.  Knowlton,  134  N.  Y.  250,  252,  31  N.  E.  985 ;  Seymour 
V.  Lorillard,  51  N.  Y.  Super.  Ct.  399.  The  plaintiff  emphasizes  his  re- 
liance upon  negligence  as  a  basis  for  recovery  by  the  allegation  of  the 
complaint  that : 

"Solely  by  reason  of  the  negll^nce  and  Improper  conduct  of  the  defendant, 
•    ♦    •    as  heretofore  alleged,  the  plaintiff  was  Injured." 

Nevertheless,  the  learned  court  below,  over  plaintiff's  objection  and 
exception,  compelled  plaintiff  to  elect  whether  to  proceed  on  the  "the- 
ory" of  maintaining  a  vicious  horse  or  the  violation  of  a  municipal 
regulation.    Plaintiff  elected  the  latter. 

[3]  At  the  close  of  plaintiff's  case,  defendant  moved  to  dismiss  on 
the  ground  that  the  regulation  plainly  refers  to  the  prevention  of  the 
running  away  of  horses  and  was  not  framed  or  designed  to  meet  the 
contingency  disclosed  in  the  case  at  bar,  and,  inferentially,  I  assume, 
therefore,  that  the  v-olation  of  the  ordinance  was  immaterial.     It  is 


Digitized  by 


Google 


Sup.  Ct.)  PARSONS  V    DBLAWARE  &  HUDSON  CO.  179 

perfectly  evident  that  the  requirement  of  this  ordinance  in  the  alter- 
native, namely,  either  that  the  horse  be  fastened  or  that  the  wheels  of 
the  vehicle  be  blocked,  would  not  have  been  violated  by  defendant  if 
the  latter  alternative  had  been  adopted.  Yet  that  could  not  by  any  pos- 
sibility have  prevented  the  accident  which  is  the  basis  of  this  suit.  In 
this  respect  the  case  is  clearly  distinguishable  from  Kelley  v.  N.  Y. 
State  Rys.,  207  N.  Y.  342,  100  N.  E.  1115.  See,  also,  Fluker  v.  Zieg- 
ele  Brewing  Co.,  201  N.  Y.  40,  43,  93  N.  E.  1112,  Ann.  Cas.  1912A, 
793.  In  this  view,  it  is  apparent  that  defendant's  motion  to  dismiss 
should  have  been  granted.  But  that  very  consideration  only  brings 
into  clearer  relief  the  error  committed  in  compelling  plaintiff  to  elect. 

[4]  Strange  to  say,  toward  the  conclusion  of  its  case,  the  defend- 
ant insisted  on  oifering  proof  that  the  animal  was  gentle,  and  plaintiff 
objected  on  the  ground  that  he  was  proceeding  on  a  violation  of  an 
ordinance. 

The  only  maintainable  cause  of  action  stated  in  the  complaint  is  one 
for  the  keeping  of  a  vicious  animal  and  the  consequent  negligence  of 
the  defendant,  and  defendant  was  erroneously  prevented  from  intro- 
ducing proof  on  this  issue. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


PARSONS  T.  DELAWARE  &  HUDSON  CO.    <No.  101/81.) 
(Supreme  Court,  Appellate  Division,  Third  Department.    May  6,  1915.) 

COMHEBCB  «=»27— INTEBSTATE  CoifI(EBCI>— ElfFI.OTKBS'  LlABttlTT  ACT. 

A  Canadian  car  left  a  point  in  Pennsylvania  for  a  point  in  Maine,  and 
tben  came  empty  to  a  point  in  New  Tork,  where  it  was  taken  to  the 
employer's  car  shop,  and,  while  it  was  being  repaired,  the  head  of  a  nail 
flew  np  and  struck  an  employe's  eye.  When  It  left  the  shop,  the  car 
was  taken  empty  to  a  point  in  New  York  state  and  loaded  for  an  inter- 
state trip.  Held,  that  the  actual  work  on  the  car  at  tlie  timer  of  the 
injury  determined  whether  it  was  Intrastate  or  interstate  work,  and  that 
the  employs  had  no  remedy  under  the  federal  EJmployers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stat  65  [U.  S.  Comp.  St  1913,  S§  8657-8665]), 
but  only  under  the  state  Workmen's  Compensation  Act 

(Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  {  25 ;  Dec.  Dig. 
<£=»27.] 

Appeal  from  Workmen's  Compensation  Commission. 

In  the  matter  of  the  claim  of  Foster  Parsons  for  compensation  un- 
der the  Workmen's  Compensation  Law  against  the  Delaware  &  Hud- 
son Company,  employer.  From  a  determination  of  the  State  Work- 
men's Compensation  Commission  awarding  compensation  to  the  claim- 
ant for  injury  to  his  eye,  the  employer  and  self-insurer  appeals.  Af- 
firmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

4s>For  othar  caMi  tee  earn*  topic  &  KEY-NUMBBR  in  all  Kej-Nombared  Digests  ft  Indaxas 


Digitized  by 


Google 


180  163  NBW  XOBK  SUPPLEUBNT  (Sup.  Ct 

W.  D.  Waldron,  of  New  York  City,  for  appellant. 
E.  C.  Aiken,  of  Albany,  for  the  Attorney  General. 
Jeremiah  F.  Connor,  of  New  York  City,  for  the  Commission. 
John  F.  &  William  H.  Murray,  of  Troy  (William  H.  Murray,  of 
Troy,  of  counsel),  for  respondent. 

JOHN  M.  KELLOGG,  J.  The  claimant  sustained  his  injury  while 
at  work  in  the  car  repair  shops  ,of  the  appellant  at  Colonic,  N.  Y.  An 
empty  car  was  brought  into  the  shops  to  have  its  safety  appliances  re- 
paired and  for  a  new  roof.  The  claimant  removed  some  roof  boards 
from  the  car,  and,  while  drawing  the  nails  from  them,  the  head  of  a 
nail  flew  off  and  hit  him  in  the  eye.  The  boards  were  to  be  replaced 
on  the  car  and  the  roof  tinned.  The  car  was  in  the  shops  from  June 
17th  to  July  17th.  It  was  the  property  of  the  Quebec,  Montreal  & 
Southern  Railway  Company,  and  its  home  was  in  Canada.  It  does 
not  appear  when  it  came  to  the  Delaware  &  Hudson  Company's  road. 
It  left  Hudson,  Pa.,  May  12th,  with  a  load  of  Anthracite  coal,  for 
Brunswick,  Me.,  passing  through  Mechanicville,  N.  Y.,  May  13th.  By 
way  of  the  Boston  &  Maine  Railroad  it  came  to  Eagle  Bridge,  N.  Y., 
June  18th,  empty,  and  from  there  was  taken  to  the  shops  at  Colonic  for 
a  new  roof  and  repairs.  It  left  the  shops  July  17th  and  went  to  Cor- 
inth, N.  Y.,  empty,  w^as  there  loaded  with  paper  for  Cleveland,  Ohio, 
returned  to  Rouse's  Point,  and  delivered  to  the  Rutland  Railroad  Com- 
pany July  27th,  continuing  an  interstate  trip. 

The  appellant  contends  that  at  the  time  of  the  accident  the  claim- 
ant was  engaged  in  interstate  commerce,  and  that,  if  he  has  any  rem- 
edy, he  must  look  to  the  federal  Employers'  Liability  Act. 

In  Illinois  Central  Railroad  Co.  v.  Behrens,  Adm'r,  233  U.  S.  473, 
34  Sup.  Ct.  646,  58  L.  Ed.  1051,  Ann.  Cas.  1914C,  163,  the  intestate 
was  one  of  the  crew  attached  to  a  switch  engine  operated  exclusive- 
ly in  New  Orleans.  The  crew  handled  interstate  and  intrastate  traffic 
indiscriminately,  frequently  moving  both  at  once,  and  at  times  turning 
directly  from  one  to  the  other.  At  the  time  of  the  injury  they  were 
drawing  intrastate  cars.  The  next  movement  of  cars  was  to  be  inter- 
state cars.  It  was  held  that  the  intestate  was  not  at  the  .time  engaged 
in  interstate  commerce,  and  the  fact  that  the  next  cars  to  be  moved 
were  interstate  cars  was  not  material ;  the  court  saying  the  true  test  is 
the  nature  of  the  work  being  done  at  the  time  of  the  injury. 

In  Barlow  v.  Lehigh  Valley  R.  R.  Co.,  214  N.  Y.  116,  121,  107  N.  E. 
814,  815,  the  court  says: 

"It  Is  an  anomalona  situation,  and  one  to  be  remedied  as  far  as  possible  by 
legislation,  that  an  employer's  liability  to  his  employ^  may  be  governed  by  one 
rule  at  one  moment  and  by  an  entirely  different  rule  at  the  next,  though  the 
employe  Is  all  the  time  engaged  In  precisely  the  same  kind  of  work.  We  are 
not  disposed  to  increase  the  difficulty  by  drawing  nice  distinctions." 

In  that  case  cars  loaded  with  coal  came  from  Sayre,  Pa.,  to  the  de- 
fendant's yard  in  Cortland.  The  coal  was  for  the  defendant's  use  at 
that  station,  for  its  engines  used  on  intrastate  or  interstate  commerce. 
Upon  arriving,  the  cars  were  placed  upon  a  side  track.  The  switching 
crew  were  about  to  place  the  cars  upon  the  trestle  for  unloading,  and 
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the  plaintiff,  one  of  the  crew,  reached  under  the  engine  to  examine  t 
brake  beam,  when  the  engineer  suddenly  backed  the  engine,  causing  the 
plaintiff's  injury.  The  plaintiff  was  allowed  to  recover  under  the  fed- 
eral Employers'  Act;  the  court  remarking  at  page  119  of  214  N.  Y., 
page  814  of  107  N.  E. : 

"The  transportation  was  not  completed  until  the  cars  reached  their  desti- 
nations, the  trestle  where  they  were  to  be  unloaded.  The  interstate  transpor- 
tation was  interrupted,  but  not  terminated,  when  tlie  cars  were  put  upon  ttie 
Biding  in  the  Cortland  yards." 

In  Chicago,  Milwaukee  &  St.  Paul  Railway  Co.  v.  State  of  Iowa,  233 
U.  S.  334,  34  Sup.  Ct.  592,  58  L.  Ed.  988,  it  was  held  that  where  a 
car  of  coal  was  shipped  from  Illinois  to  Davenport,  Iowa,  and  after  it 
arrived  at  Davenport  the  loaded  car  was  transhipped  to  other  places  in 
Iowa,  the  shipment  to  Davenport  was  interstate  commerce,  but  the 
shipment  from  Davenport  was  a  reshipment,  a  separate  transaction,  and 
intrastate  commerce,  subject  to  a  state  regulation  which  did  not  violate 
any  federal  law. 

These  cases  show  that  we  are  not  to  be  governed  by  technicalities; 
that  the  federal  and  state  statutes  are  each  to  have  a  reasonable  con- 
struction and  may  be  harmonized.  The  actual  work  being  performed 
at  the  time  of  the  injury  determines  its  character  and  is  the  real  test 
whether  it  is  interstate  or  intrastate  work.  The  state  law  must  give 
way  to  the  federal  statutes,  but  they  are  not  necessarily  antagonistic. 
It  is  a  well-known  custom  that  a  railroad  company  at  its  pleasure  uses 
foreign  cars  found  upon  its  road,  making  compensation  therefor,  and 
that  it  is  not  required  promptly  to  return  home  a  car  if  it  has  use  for 
it.  For  all  practical  purposes  we  may  treat  this  car  as  that  of  the  ap- 
pellant company.  It  was  in  its  possession,  subject  to  its  control  and  use 
at  its  will  in  its  business,  with  no  recognized  obligation  to  send  it  home 
while  it  had  use  for  it.  We  may  assume  that,  if  the  empty  car  was 
to  go  home  at  once,  it  would  not  have  been  placed  in  the  repair  shop  for 
the  extensive  repairs  contemplated.  It  is  true  that,  after  the  car  left 
the  shop,  it  was  taken  to  Corinth  and  there  loaded  with  paper  for  Cleve- 
land. If  the  appellant  had  desired,  it  might  as  well  have  been  loaded 
with  freight  for  Albany,  Buffalo,  or  any  other  intrastate  point.  There 
is  nothing  to  indicate  that,  at  the  time  the  car  was  taken  to  the  shop, 
there  was  an  intention  that  its  next  trip  should  be  an  interstate  one. 
Evidently  there  was  no  intention  upon  the  subject.  It  was  not  known 
just  when  the  repairs  would  be  finished  or  what  use  the  appellant 
would  make  of  the  car  when  it  left  the  shop.  The  movement  of  the 
empty  car  from  Eagle  Bridge  to  Colonic  and  from  Colonic  to  Corinth 
was  not  interstate  commerce.  The  interstate  trip  from  Pennsylvania 
to  Maine  and  from  Maine  to  Eagle  Bridge  had  been  finished.  'The  in- 
terstate trip  from  Corinth  to  Cleveland  had  not  been  entered  upon. 
We  may  assume  that  cars  are  loaded  at  Corinth  Mills  daily  for  differ- 
ent destinations.  The  load  for  this  car  happened  to  be  interstate 
freight.  Apparently  the  loading  was  the  first  indication  of  an  inter- 
state trip.  We  need  not  consider  what  would  be  the  result  if  this  car, 
en  route  from  Maine  to  Canada,  had  been  stopped  off  at  Colonie  for 
repairs  necessary  to  be  made  to  enable  it  to  get  home. 
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This  case  is  unlike  Pedersen  v.  Delaware,  Lackawanna  &  Western 
Railroad  Co.,  229  U.  S.  146,  33  Sup.  Ct.  648,  57  L.  Ed.  1 125,  Ann.  Cas. 
1914C,  153.  There  the  work  was  being  performed  upon  a  bridge  which 
was  used  for  interstate  and  intrastate  commerce.  Here  the  work  was 
being  performed  in  the  appellant  company's  shop,  where  the  employe  is 
called  upon  to  perform  any  work  required.  The  mere  fact  that  he  was 
engaged  upon  an  empty  foreign  car  partly  dismantled  (used  indis- 
criminately for  intrastate  and  interstate  commerce  as  occasion  requir- 
ed) does  not  deprive  him  of  the  benefit  of  the  laws  his  state  has  made 
for  his  protection.  The  shops  and  the  tracks  leading  into  them  were 
not  used  at  any  time  as  an  agency  in  interstate  commerce  as  such.  We 
need  not  inquire  what  rule  would  apply  if  the  car  had  contained  inter- 
state freight  in  transit.  If  a  home  car  of  the  appellant  company,  at 
the  end  of  an  interstate  trip,  in  need  of  repair  before  again  entering 
service,  had  been  brought  into  the  shops  for  repair,  the  repair  would 
not  be  an  act  of  interstate  commerce  merely  because  the  first  trip  after 
the  repairs  happened  to  be  an  interstate  service.  The  after  service  is 
immaterial.  The  question  is  as  to  the  character  of  the  car  as  it  stood 
in  the  shop. 

We  conclude  that  the  determination  of  the  Workmen's  Compensation 
Commission  should  be  affirmed.    All  concur. 


MEADE  V.  POPPENBERG.    (No.  167A01.) 
(Supreme  Court,  Appellate  Division,  Fourth  Diqutrtment     April  28,  1915.) 

1.  CONTBACTB  iS=>10— "CONSIDEBATION"— POBBBABANCB, 

Since  "consideration"  may  consist  In  a  forbearance  or  a  detriment  as 
well  as  a  benefit,  a  contract  for  the  purchase  of  antcmioblles,  providing 
tbat  the  seller  should  refrain  from  selling  cars  within  a  specified  terri- 
tory, was  not  unilateral. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  H  21-40;  De& 
Dig.  <S=>10. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
(Consideration.] 

2.  Sales  <s=>85— Conbtiiuotiok— CoNranows. 

A  clause  In  a  contract  for  the  purchase  of  automobiles,  whereby  the 
seller  should  be  relieved  from  obligation  In  case  he  was  "unable  to  make 
deliveries,"  covers  merely  those  causes  where,  by  the  act  of  God  or  other- 
wise, delivery  was  put  beyond  the  seller's  power,  and  not  to  authoilM 
an  arbitrary  refusal  to  deliver. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  |i  238-238;  Dec. 
Dig.  <S=»86.] 

Appeal  from  Trial  Term,  Orleans  County. 

Action  by  Fred  S.  Meade  against  Albert  Poppenberg.    From  a  judg- . 
ment  for  plaintiff,  defendant  appeals.    Reversed,  and  complaint  dis- 
missed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

«=»For  oU>«r  casei  ■••  mm*  toplo  ft  KBT-MUMBBB  In  all  Kay-Numbarad  Dicaata  *  Indaxaa 
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Charles  G.  Signor,  of  Albion  (Signer  &  Signer,  of  Albion,  of  coun- 
sel), for  appellant. 

L.  M.  Sherwood,  of  Medina  (Sherwood  &  Cooper,  of  Medina,  of 
counsel),  for  respondent. 

MERRELL,  J.  This  action  is  to  recover  the  sum  of  $400,  with  in- 
terest, being  balance  of  moneys  deposited  by  the  plaintiff  with  the  de- 
fendant to  apply  on  the  purchase  price  of  ten  Studebaker  E-M^F  auto- 
mobiles, which  the  plaintiff  contracted  to  purchase  of  the  said  defend- 
ant. The  contract  in  question  was  in  writing  and  was  made  and  en- 
tered into  by  the  parties  on  or  about  July  15,  1909.  By  the  terms  of  the 
contract  the  defendant  agreed  to  sell  and  deliver  to  the  plaintiff  during 
the  season  ending  September  1,  1910,  ten  Studebaker  E-M-P  cars  at 
15  per  cent,  discount  from  the  list  price  in  catalogue,  delivery  of  said 
cars  to  be  f .  o.  b.  factory.  The  plaintiff  agreed  to  purchase  said  ten 
cars  of  the  defendant  and  to  pay  for  the  same  in  cash  at  the  prices 
specified,  by  making  a  $50  cash  deposit  on  each  of  said  ten  automobiles 
at  the  time  of  the  execution  of  the  contract,  and  the  balance  upon 
presentation  of  draft  with  bill  of  lading  attached.  In  consideration  of 
such  purchase,  the  defendant  granted  the  plaintiff  the  exclusive  right 
to  sell  said  make  of  car  in  a  specified  territory  of  Niagara  county,  with 
the  exception  of  the  cities  of  Tonawanda  and  Niagara  Falls,  and  the 
west  half  of  Orleans  county,  including  Albion,  to  the  extent  that  the 
defendant  would  not  knowingly  make  any  sales  of  said  cars  in  said 
territory  during  the  life  of  said  contract.  By  a  further  provision  of 
the  contract  it  was  agreed  that  if  by  reason  of  fires,  strikes,  or  any 
other  cause,  the  defendant  should  be  unable  to  make  deliveries  as  per 
specifications,  said  defendant  should  return  to  plaintiff  his  said  deposit 
and  should  not  be  held  responsible  for  any  commissions  or  damages 
'  whatsoever.  By  said  contract  plaintiff  agreed  to  vigorously  and  ag- 
gressively prosecute  the  sale  of  said  cars  within  the  territory  men- 
tioned, and  was  to  file  specifications  for  any  cars  ordered  under  said 
contract  at  least  30  days  previous  to  the  date  of  delivery.  It  was  fur- 
ther mutually  agreed  between  the  parties  to  said  contract  that  any  ad- 
ditional automobiles  ordered  by  plaintiff  from  defendant  and  duly  ac- 
cepted by  defendant  during  the  season  ending  September  1,  1910,  were 
to  be  delivered  upon  the  same  terms  and  conditions.  It  was  further 
expressly  agreed  by  and  between  the  parties  to  the  contract  that  if, 
during  the  life  of  said  contract,  orders  for  automobiles,  accompanied 
by  deposits,  should  be  sent  in  and  accepted  by  defendant,  such  ac- 
ceptance was  upon  the  express  understanding  that  prices  and  dis- 
counts would  be  subject  to  change  before  shipment,  in  which  event, 
however,  the  plaintiff  was  to  be  notified,  and  should,  at  his  option, 
have  the  right  to  cancel  such  orders  and  demand  and  receive  back  from 
defendant  such  deposits  as  he  may  have  previously  made  thereon. 
Subsequently  to  the  execution  of  the  contract,  the  plaintiff  ordered 
and  received  from  the  defendant  two  of  the  ten  cars  upon  each  of 
which  a  deposit  of  $50  had  been  made.  It  does  not  appear  that  the 
plaintiff  ever  ordered  any  other  cars  under  said  contract. 

[1]  It  is  the  contention  of  the  plaintiff,  and  upon  which  he  bases  his 
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claim  against  the  defendant,  that  said  contract  was  umlateral,  and 
therefore  unenforceable.  The  issues  were  presented  to  the  learned 
trial  court  upon  the  pleadings,  the  parties  having  waived  a  jury,  and 
no  testimony  \ya.s  presented  upon  the  trial.  The  learned  trial  court 
held  that  the  contract  was  without  consideration  and  unilateral  so  far 
as  the  defendant  was  concerned,  and  findings  of  fact  and  conclusions 
of  law  were  made  whereby  judgment  was  directed  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the  sum  of  $400,  with  interest 
and  costs. 

[2]  I  am  unable  to  agree  with  the  contention  of  the  plaintiff  that 
the  contract  between  the  parties,  so  far  at  least  as  to  the  ten  automo- 
biles upon  which  deposits  were  made,  was  unilateral.  So  far  as  those 
ten  cars  are  concerned,  the  contract  was  clearly  a  valid  one  and  en- 
forceable.- The  clause  in  the  contract  relieving  the  defendant  from 
delivery  by  reason  of  fires,  strikes,  or  any  other  cause,  rendering,  de- 
livery impossible  in  accordance  with  the  specifications,  did  not,  it  seems 
to  me,  affect  the  contract.  By  said  clause  it  was  only  agreed  that  de- 
fendant should  be  relieved  in  case  he  was  "unable  to  make  deliveries." 
This  did  not  mean  that  he  could  arbitrarily  refuse  to  deliver,  but  clearly 
intended  to  cover  only  those  causes  where  by  act  of  God  or  otherwise 
delivery  was  put  beyond  his  power.  No  such  inability  on  his  part  ap- 
pears in  this  case. 

The  plaintiff  relies  largely  upon  a  later  provision  of  the  contract 
above  referred  to,  whereby  the  parties  provided  for  the  delivery  of 
additional  automobiles  to  the  ten  first  mentioned  in  the  contract.  And 
the  clause  providing  that  if,  during  the  term  of  the  contract,  orders  for 
automobiles,  accompanied  by  deposits,  are  sent  in  and  accepted  by 
the  party  of  the  first  part,  that  such  cars  are  accepted  subject  to  any 
change  as  to  prices  and  discounts  made  before  shipment,  clearly  refers, 
not  to  the  ten  cars  first  mentioned  in  the  contract,  but  to  the  additional " 
cars  beyond  those  for  which  the  deposit  was  made  at  the  time  of  the 
execution  of  the  contract.  So  far  as  the  recovery  by  plaintiff  of  the 
moneys  deposited  are  concerned,  this  later  provision  of  the  contract 
could  have  no  bearing.  The  contract  was  a  divisible  one  and  was,  so 
far  as  the  ten  cars  were  concerned,  founded  upon  a  good  and  sufficient 
consideration.  The  exclusive  right  to  sell  those  cars  within  the  ter- 
ritory mentioned  and  defendant's  agreement  to  refrain  from  selling 
said  cars  within  said  territory  during  the  term  of  the  contract  of  itself 
afforded  a  good  consideration.  The  law  is  elementary  that  considera- 
tion in  a  contract  may  consist  as  well  from  a  forbearance  by  or  detri- 
ment to  a  contracting  party  as  a  benefit  accruing  to  the  party  with 
whom  the  contract  is  made.  Standard  Fashion  Company  v.  Ostrom, 
16  App.  Div.  220,  44  N.  Y.  Supp.  666;  Hamer  v.  Sidway,  124  N.  Y. 
538,  27  N.  E.  256,  12  L.  R.  A.  463,  21  Am.  St.  Rep.  693. 

That  the  clause  in  the  contract  providing  for  the  ordering  of  auto- 
mobiles and  acceptance  of  such  orders  with  the  express  understanding 
that  the  prices  and  discounts  are  subject  to  change  before  shipment 
clearly  refers  to  additional  cars,  as  such  orders  are  to  be  accompanied 
by  deposits.  The  deposits  had  already  been  made  for  the  ten  cars, 
and  it  is  to  recover  the  balance  of  such  deposits  that  this  action  is 
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brought.  Even  if  said  clause  could  be  said  to  refer  to  the  ten  automo- 
biles purchased,  and  for  which  deposit  was  made  upon  the  execution 
of  the  contract,  it  does  not  appear  that  any  orders  for  automobiles 
were  refused  by  the  defendant,  nor  that  there  was  any  change  in  prices 
or  discounts,  nor  that  any  cause  existed  permitting  the  plaintiff  to  can- 
cel such  orders  or  to  demand  and  receive  back  from  the  defendant  any 
deposits  previously  made  thereon. 

I  am  therefore  of  the  opinion  that  the  learned  trial  court  was  in  er- 
ror in  directing  judgment  for  the  plaintiff  to  recover  the  deposit  of 
$50  each  for  the  remaining  eight  cars  covered  by  the  contract.  As  to 
such  cars  it  does  not  appear  but  that  the  defendant  was  ready  at  all 
times  to  deliver  said  cars  when  called  upon  so  to  do  by  the  plaintiff. 
The  contract  was  a  valid  one  and  legally  enforceable,  and  no  reason 
appears  why  the  plaintiff  should  recover  back  the  deposit  made  thereon. 

The  judgment  appealed  from  should  be  reversed,  with  costs,  and 
plaintiff's  complaint  dismissed,  with  costs  to  the  appellant  in  this  court 
and-  the  trial  court.  The  fourth  and  sixth  findings  of  fact  are  disap- 
proved. All  of  the  conclusions  of  law  are  disapproved,  and  in  lieu 
thereof  a  conclusion  is  inserted  in  the  decision  that  the  complaint  should 
be  dismissed,  with  costs.    All  concur. 


ROTH  V.  BAUM  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    May  18,  1915.) 

CoNTBACTs  «=5>26&— Defenses— Want  of  CONSiDEBATioit— Fbaud. 

Where  defendants  asserted  plaintiff  obtained  a  note  by  fraudulent  rep- 
resentations that  he  had  made  advances  to  a  corporation  in  which  all 
were  Interested,  they  need  not,  as  a  condition  to  as.serting  the  defense, 
return  corporate  stoclf  delivered  by  plaintiff,  where  it  was  worthless  and 
the  corporation  was  Insolvent. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §  1186;  Dec. 
Dig.  «=9266.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Al  S.  Roth  against  Joseph  M.  Baum  and  others.  Prom  a 
judgment  for  plaintiff,  defendants  appeal.    Reversed  and  remanded. 

Argued  April  term,  1915.  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Max  Horowitz,  of  New  York  City,  for  appellants. 
O'Brien,  Malevinsky  &  Driscoll,  of  New  York  City  (M.  L,.  Male- 
vinsky,  of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sued  upon  a,  promissory  note  made  by  defend- 
ants. The  defense  interposed  was  that  the  note  had  been  giveir  to 
plaintiff  substantially  on  his  representations  that  certain  sums  were 
due  him  from  a  corporation  in  which  all  the  parties  were  interested  to 
repay  plaintiff  for  certain  expenditures  made  by  bjm,  which  repre- 
sentations were  false,  and  known  by  plaintiff  to  be  so.    This  defense, 
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which  is  not  presented  as  a  counterclaim,  was  good.  Roessle  v.  Lan- 
caster, 119  App.  Div.  368,  104  N.  Y.  Supp.  217;  Bennett  v.  Edison 
Illuminating  Co.,  164  N.  Y.  131,  58  N.  E.  7. 

While,  ordinarily,  a  party  availing  of  this  defense  must  tender  or 
return  what  he  has  received  under  the  contract  induced  by  the  al- 
leged fraud,  that  is  not  necessary  where  what  he  has  received  is  worth- 
less. Gould  V.  Cayuga  Bank,  86  N.  Y.  75,  81.  It  sufficiently  appears 
from  the  evidence  that  the  stock  of  the  corporation  surrendered  by  the 
plaintiff  to  defendants  was  valueless,  in  that  the  corporation  was  shown 
to  be  insolvent,  and,  so  far  as  plaintiff's  resignation  of  his  position  as 
managing  director  of  such  corporation  is  concerned,  not  only  does  the 
same  consideration  show  that  his  claim,  if  any,  for  compensation  for 
further  employment,  was  valueless,  but  there  is  no  proof  that  he  was 
employed  for  any  definite  term. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(90  Misc.  R«p.  309) 

LYNCH  V.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  13,  1915.) 

Mandamus  €=>75— Municipai.  Cobpobations  €s»220— Agent— Salaries. 

Under  Civil  Service  Law  (Consol.  Laws,  a  7)  {  20,  as  amended,  pro- 
viding tbat  it  shall  be  unlawful  for  any  fiscal  officer  of  the  city  to  issue 
any  warrant  for  the  payment  of  salaries,  unless  a  pay  roll  for  such  sal- 
ary, containing  the  name  of  the  person  to  be  paid,  shall  bear  the  certifi- 
cate of  the  municipal  civil  service  commission,  recovery  cannot  be  had 
by  a  civil  service  employe  against  the  city  of  New  York  before  the  mu- 
nicipal civil  service  commission  has  placed  his  name  on  the  pay  roll,  such 
commission  not  being  the  agent  of  the  city;  hence,  where  plaintiff's  name 
was  omitted,  he  must  compel  the  commission  to  place  bk  name  on  the 
pay  roll  by  mandamus. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus,  Dec.  Dig.  <S=»75;  Munici- 
pal Corporations,  Cent  Dig.  |§  599-608;   Dec.  Dig.  <E=>220.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Frank  J.  Lynch  against  the  City  of  New  York.  From  a 
judgment  for  plaintiff,  rendered  by  the  court  after  trial  without  a  jury, 
and  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (E.  Crosby  Kindle- 
berger  and  Terence  Farley,  both  of  New  York  City,  of  counsel),  for 
appellant. 

Alfred  J.  Talley,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  The  action  is  brought  by  plaintiff  against  the 
city  of  New  York  to  recover  salary  as  secretary  to  the  commissioner 
of  the  department  of  bridges  for  the  months  of  March  and  April,  1914. 
Plaintiff's  complaint  alleged  his  appointment  and  the  performance  of 
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services  for  the  period  in  question.  This  latter  the  defendant  denied, 
and  as  affirmative  defenses  alleged  that  the  plaintiff  had  resigned,  and 
his  resignation  had  been  accepted,  to  take  effect  February  28,  1914; 
that  plaintiff's  name  was  not  on  any  pay  roll,  certified  by  the  municipal 
civil  service  commission,  for  the  months  in  question ;  and  that  he  had 
not  obtained  any  writ  of  mandamus  or  other  order  directing  that  his 
name  be  certified  by  the  commission. 

The  question  as  to  whether  the  fact  that  phintiff's  name  did  not  ap- 
pear to  be  on  a  pay  roll  certified  by  the  municipal  civil  service  commis- 
sion is  a  good  defense  has  been  expressly  passed  upon  in  Allen  v.  City 
of  New  York,  160  App.  Div.  534,  145  N.  Y.  Supp.  1022,  appeal  dis- 
missed 213  N.  Y.  698,  107  N.  E.  1073.  It  was  there  held  that  a  claim 
for  salary  can  only  be  paid  by  the  city  on  pay  rolls  containing  a  certifi- 
cate of  the  municipal  civil  service  commission,  as  provided  in  section 
20  of  the  Civil  Service  Law  as  amended ;  that  the  dvil  service  commis- 
sioners are  not  the  agents  or  servants  of  the  city.  It  is  not  therefore 
.  responsible  for  their  acts  or  omissions,  until  they  have  acted  the  city 
cannot  pay,  and  that  the  remedy  of  an  employe,  where  they  have  failed 
to  certify,  is  by  mandamus  to  compel  them  to  do  so,  and  the  demurrer 
to  plaintiff's  complaint  in  an  action  against  the  city  for  salary  was  sus- 
tained for  failure  of  the  complaint  to  allege  the  existence  of  such  a 
certified  pay  roll.  In  none  of  the  cases  cited  by  respondent  was  this 
question  raised. 

In  view  of  the  above,  it  is  unnecessary  to  consider  the  other  ques- 
tions discussed  in  the  briefs. 

Judgment  reversed,  with  costs,  and  judgment  directed  for  defend- 
ant, dismissing  the  complaint,  with  costs.    All  concur. 


(90  Misc.  R^. 

BOTH  et  al.  V.  OOTTflOIiD. 

(Supreme  CJourt,  Appellate  Term,  First  Department    May  13,  1915.) 

1.  Bankbuptct  <s=»24»— CoNTtmjANCB  or  Business  by  Tbustee — AuTHOBrrT. 

Under  an  order  of  the  bankruptcy  court  authorizing  a  trustee  to  con- 
tinue the  business  of  the  bankrupt  and  to  raise  money  on  receiver's  cer- 
tlflcates  for  bis  use  in  the  continuance  and  operation  of  the  business,  the 
trustee's  authority  to  continue  the  business  was  dependent  on  his  ability 
to  raise  money  for  that  purpose  by  means  of  receiver's  certificates. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  347;  Dec. 
Dig.  ®=>249.] 

2.  CouBTs  ®=>99 — ^Rinjcnos  on  Deuubbeb  as  Liav  of  the  Case. 

In  an  action  against  a  trustee  in  bankruptcy  for  supplies  sold  him  and 
need  in  tiie  continuation  of  the  bankrupt's  business,  a  decision  overruling 
a  demurrer  to  the  complaint,  on  the  ground  that  the  trustee's  authority 
to  continue  the  business  under  an  order  of  the  bankruptcy  court  was  de- 
pendent upon  his  ability  to  raise  money  for  that  purpose  by  receiver's 
certificates,  was  the  law  of  the  case,  and  where  the  trustee  failed  to 
prove  the  defense,  subsequently  pleaded,  that  plaintiffs  were  creditors  of 
the  bankrupt  and  joined  In  authorizing  the  trustee  to  continue  the  busi- 
ness on  credit,  a  judgment  dismissing  the  complaint  was  contrary  to 
the  law  of  the  case  as  settled  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  S  3^0;  Dec.  Dig. 
<8=>09.] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Joseph  Roth  and  another  against  Arthur  F.  Gotthold. 
From  a  judgment  in  favor  of  defendant,  after  a  trial  by  a  judge  with- 
out a  jury,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Goldman,  Heidenheimer  &  Unger,  of  New  York  City  (M.  L.  Heiden- 
heimer,  of  New  York  City,  of  counsel),  for  appellants. 

Yanicauer  &  Davidson,  of  New  York  City  (Maurice  P.  Davidson 
and  Myle  J.  HoUey,  both  of  New  York  City,  of  counsel),  for  respond- 
ent. 

"BIJUR,  J.  This  action  is  brought  to  recover  supplies  sold  to  a  trus- 
tee in  bankruptcy  and  used  in  the  continuation  of  the  business  of  a 
bankrupt.  To  the  complaint,  defendant  had  interposed  a  demurrer, 
which  was  overruled,  and  a  formal  order  entered  thereon;  the  judge 
who  rendered  the  decision  writing  an  opinion. 

[1,  2]  It  appears  that  the  trustee  had  been  authorized  by  the  federal 
court  to  continue  the  business ;  also  to  raise  money  on  receiver's  certifi- 
cates "for  the  use  of  the  trustee  in  the  continuance  and  operation  of 
the  business  of  the  said  bankrupt."  The  judge  who  overruled  the  de- 
murrer was  of  opinion — ^in  which  I  agree  with  him — ^that  the  decision 
in  Re  Erie  Lumber  Co.  (D.  C.)  150  Fed.  817,  was  decisive  of  the  inter- 
pretation of  this  order,  to  the  effect  that  the  authority  of  the  trustee 
to  continue  the  business  was  dependent  on  raising  the  money  for  that 
purpose  by  means  of  receiver's  certificates.  At  all  events,  the  decision 
overruling  the  demurrer  is  the  law  of  this  case. 

Defendant  thereafter  interposed  an  answer,  which,  so  far  as  meeting 
the  decision  on  the  demurrer  goes,  sets  out  substantially  that  plaintiffs 
were  creditors  of  the  bankrupt  and  themselves  joined  in  authorizing 
the  defendant-trustee  to  continue  the  business  on  credit.  Of  this  there 
was  no  proof.  The  judgment  dismissing  the  complaint,  tlierefore,  was 
in  plain  disregard  of  the  law  of  the  case  as  settled  on  demurrer,  and 
the  judgment  must  therefore  be  reversed,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.   All  concur. 


PEOPLE  ex  rel.  WOODBDRT,  Atty.  Gen.,  v.  HENDRICK, 

Supreme  Court  Justice,  et  al.    (No.  7327.) 

(Supreme  Court,  Appellate  Division,  First  Department    May  14,  1915.) 

1.  PBonismoN  ®=>5 — Advisobt  Vebdicts — iNgANrrr. 

Prohibition  will  not  He  against  the  Special  Term,  tn  habeas  corpus  pro- 
ceedings, from  taking  the  advisory  verdict  of  a  jury  In  determining  the 
sanity  of  the  person  In  custody. 

[Ed.  Note.— For  other  cases,  see  Prohibition,  Cent  Dig.  fi  20-30;  Dec 
Dig.  «=»5.] 
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Z  PEOHIBITIOW    $=9lO — JUBIBDICTION. 

Prohibition  will  He  to  prevent  a  court  or  other  tribunal  from  proceeding 
without  Jurisdiction,  or  in  excess  of  its  jurisdiction. 

KEd.  Note.— For  other  cases,  see  Prohibition,  Cent  Dig.  {{  37-56;  Dec. 
Dig.  «=>10.] 

S.  Pbohibition  ©=»10 — Extent  of  Jubisdiction. 

The  excess  of  Jurisdiction  for  which  a  writ  of  prohibition  will  Ue  does 
not  relate  to  the  prevention  of  errors  of  law  or  of  procedure  in  an  action 
or  proceeding  over  which  the  court  has  jurisdiction,  but  to  a  threatened 
exercise  of  jurisdiction  to  make  a  determination  or  decision  which  the 
court  has  not  acquired,  or  cannot  acquire,  jurisdiction  to  make,  although 
It  has  general  jurisdi<^(«i  of  the  action  or  proceeding. 

[Ed.  Note. — ^For  other  cases,  see  Prohibition,  Cent  Dig.  H  37-56;  Dec. 
Dig.  <S=s»10.] 

4.  PBOHiBrrioN  $=>3 — Gbocnds — Other  Reuediis. 

A  writ  of  prohibition  lies  only  where  the  relator  has  no  other  remedy, 
either  by  appeal,  certiorari,  suit  in  equity,  or  otherwise. 

[Ed.  Note. — For  other  cases,  see  Prohibition,  Cent  Dig.  K  4-19;  Dec. 
Dig.  <8=»a] 

Prohibition  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Egbert  E.  Woodbury,  Attorney  General,  against  Hon.  Peter  A. 
Hendrick,  Justice  of  the  Supreme  Court  On  return  of  alternative 
writ.    Writ  dismissed. 

See,  also,  152  N.  Y.  Supp.  771. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Robert  S.  Johnstone,  Asst.  Dist.  Atty.,  of  New  York  City  (Leonard 
J.  Obermeier,  Dep.  Atty.  Gen.,  on  the  brief),  for  relator. 

John  B.  Stanchfield,  of  New  York  City  (Morgan  J.  O'Brien,  of  New 
York  City,  on  the  brief),  for  respondents  Smith  and  Thaw. 

LAUGHLIN,  J.  In  the  month  of  January,  1908,  the  respondent 
Thaw  was  duly  tried  at  a  term  of  the  Supreme  Court  in  the  county  of 
New  York,  on  an  indictment  for  murder  in  the  first  degree  and  was 
acquitted  on  the  ground  of  insanity,  and  thereupon  the  justice  presiding 
at  the  trial  duly  made  an  order  pursuant  to  the  provisions  of  section 
454  of  the  Code  of  Criminal  Procedure,  requiring  that  Thaw  be  de- 
tained in  safe  custody  and  sent  to  the  Matteawan  State  Plospital,  there 
to  be  kept  until  discharged  by  due  course  of  law.  He  escaped  from  the 
hospital  on  the  17th  day  of  August,  1913,  and  was  duly  extradited 
from  the  state  of  New  Hampshire  under  an  indictment  for  conspiracy 
with  respect  to  effecting  his  escape,  and  was  tried  on  the  indictment  at 
a  term  of  the  Supreme  Court  in  the  county  of  New  York,  and  acquit- 
ted on  the  13th  day  of  March,  1915.  Thereupon  counsel  for  Thaw 
moved  for  an  order  directing  the  sheriff  to  return  him  to  the  state  of 
New  Hampshire.  On  the  16th  day  of  March,  1915,  that  motion  was 
denied,  and  the  court  made  an  order  directing  the  sheriff  to  deliver 
Thaw  to  the  proper  authorities  of  the  Matteawan  State  Hospital,  or 
to  hold  him  subject  to  any  order  of  the  Supreme  Court,  or  of  a  justice 
thereof,  that  may  have  been  issued  or  served  upon  the  sheriff.  In  the 
meantime  the  sheriff  had  been  served  with  a  writ  of  habeas  corpus, 
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issued  by  a  justice  of  the  Supreme  Court,  requiring  him  to  produce 
Thaw  at  Special  Term,  Part  II,  on  the  19th  day  of  March,  1915.  An 
appeal  was  taken  to  this  court  from  the  last-mentioned  order,  directing 
the  delivery  of  Thaw  to  the  authorities  of  the  Matteawan  State  Hos- 
pital, and  an  order  was  duly  made  by  the  presiding  justice  thereof, 
requiring  that  Thaw  be  committed  to  and  held  in  custody  by  the  warden 
of  the  city  prison  pending  the  determination  of  the  appeal  and  until 
five  days  thereafter.  The  order  was  affirmed  by  this  court.  152  N.Y. 
Supp.  771.  In  the  meantime,  the  habeas  corpus  proceeding  was  ad- 
journed from  time  to  time  until  the  19th  day  of  April,  issue  having 
been  joined  therein  by  an  answer  interposed  by  Thaw  to  the  effect, 
so  far  as  material  to  this  proceeding,  that  since  his  original  commitment 
to  the  Matteawan  State  Hospital  he  had  regained  sanity  and  was  Sane 
and  of  sound  mind  at  the  time  the  writ  was  issued,  and  demanding  his 
discharge  from  custody,  and  by  the  sheriff  setting  forth  the  original 
commitment  to  the  Matteawan  State  Hospital  and  the  order  directing 
him  to  deliver  Thaw  to  the  authorities  of  the  Matteawan  State  Hos- 
pital pursuant  thereto,  and  by  a  traverse  to  the  return.  On  said  19th 
day  of  April,  the  respondent  Peter  A.  Hendrick,  a  justice  of  the  Su- 
preme Court,  was  presiding  in  Special  Term,  Part  II,  in  which  the 
habeas  corpus  proceeding  was  pending,  and  an  application  was  there 
made  in  behalf  of  Thaw  for  an  order  directing  that  the  issues  of  fact 
in  the  habeas  corpus  proceeding,  particularly  with  respect  to  his  san- 
ity, be  tried  by  a  jury.  The  court  announced  that  the  application  was 
granted,  and  that  a  jury  would  be  impaneled  to  pass  upon  the  issues 
to  aid  the  conscience  of  the  court  in  deciding  them.  Thereupon  the  re- 
lator obtained  from  this  court  an  alternative  writ  of  prohibition  com- 
manding Abel  I.  Smith,  Jr.,  who  was  the  relator  in  the  habeas  corpus 
proceeding,  and  Thaw  to  desist  and  refrain  from  proceeding  to  pro- 
cure the  submission  of  the  issues  to  a  jury,  and  commanding  Justice 
Hendrick  to  desist  and  refrain  from  submitting  the  determination  of 
said  issues  to  a  jury,  and  to  show  cause  before  this  court  on  the  7th 
day  of  May,  1915,  why  an  absolute  writ  of  prohibition  should  not  be 
issued  restraininjf  the  submission  of  said  issues  to  a  jury  or  to  any 
one  other  than  said  justice. 

[1]  The  return  of  the  justice  shows  that  it  is  not  his  intention  to 
surrender  to  a  jury  the  jurisdiction  devolving  on  the  court  to  determine 
the  questions  of  fact,  but  merely  in  the  first  instance  to  submit  a  framed 
issue  with  respect  to  Thaw's  sanity  to  a  jury,  with  a  view  to  obtaining 
their  advice  and  assistance  on  that  question,  which  he  as  the  justice 
presiding  over  the  court  contemplates  ultimately  determining  without 
being  concluded  or  bound  by  the  affirmative  or  negative  answer  of  the 
jury  thereon.  Section  93  of  the  Insanity  Law  (Cons.  Laws,  c.  27)  pro- 
vides as  follows : 

"Habeas  Corpus. — Any  one  In  custody  as  an  Insane  person  Is  entitled  to  a 
writ  of  habeas  corpus,  upon  a  proper  application  made  by  him  or  some  friend 
in  his  behalf.  Upon  the  return  of  such  writ,  the  fact  of  his  insanity  shall  be 
inquired  into  and  determined.  The  medical  history  of  the  patient,  as  it  ap- 
pears In  the  casebook,  shall  be  given  in  evidence,  and  the  superintendent  or 
medical  oflScer  In  charge  of  the  institution  wherein  such  person  is  held  in 
custody,  and  any  proper  person,  shall  be  sworn  touching  the  mental  condition 
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of  sQcta  person.  Where  a  second  or  subsequent  application  Is  made  for  the 
discharge  from  custody  of  the  same  patient,  any  party  to  the  proceeding  may 
Introduce  In  evidence  any  testimony,  In  relation  to  the  mental  condition  of 
Btich  patient,  received  upon  any  former  hearing  or  trial,  together  with  all  the 
exhibits  Introduced  In  evidence  upon  such  hearing  or  trial  In  connection  with 
such  testimony  without  calling  the  witnesses  who  gave  such  testlmouy,  such 
evidence  to  have  the  same  force  and  eftect  as  if  such  witnesses  had  been 
called." 

[2-4]  The  provisions  of  the  Insanity  Law  quoted,  in  so  far  as  they 
confer  upon  one  in  custody  as  an  insane  person  a  right  to  a  writ  of 
habeas  corpus  to  determine  his  sanity  at  the  time  of  granting  the  writ, 
are  merely  declaratory  of  a  right  theretofore  existing  with  respect  to 
such  persons,  whose  detention  was  only  authorized  during  their  in- 
sanity. People  ex  rel.  Peabody  v.  Chanler,  133  App.  Div.  159,  117  N. 
Y.  Supp.  322,  affirmed  196  N.  Y.  525,  89  N.  E.  1109,  25  h.  R.  A.  (N. 
S.)  946.  The  Legislature,  however,  did  not  in  the  Insanity  Law  pre- 
scribe the  procedure  on  the  writ  of  habeas  corpus  in  such  cases,  and 
manifestly  that  is  regulated  and  governed  by  the  provisions  of  the  Code 
of  Civil  Procedure,  which,  among  other  things,  vest  the  Supreme  Court 
at  Special  Term  with  full  and  complete  authority  to  entertain  and  final- 
ly determine  such  proceedings.  Code  of  Civil  Procedure,  §  2017.  The 
Special  Term  of  the  Supreme  Court,  therefore,  over  which  the  re- 
spondent Hendrick  is  presiding,  has  jurisdiction  to  determine  the  ques- 
tion of  Thaw's  sanity.  That  is  conceded,  but  it  is  contended  by  the 
relator  that  the  court  is  threatening  to  proceed  in  excess  of  its  juris- 
diction in  calling  a  jury  to  its  aid.  The  general  rule  is  that  a  writ  of 
prohibition  will  lie  to  enjoin  a  court  or  other  tribunal  from  proceeding 
vnthoui  jurisdiction  or  in  excess  of  its  jurisdiction.  People  ex  rel. 
Jerome  v.  Court  of  General  Sessions,  112  App.  Div.  424, 98  N.  Y.  Supp. 
557,  affirmed  185  N.  Y.  504.  78  N.  E.  149;  People  ex  rel.  Livingston 
V.  Wyatt,  113  App.  Div.  Ill,  99  N.  Y.  Supp.  114,  affirmed  186  N.  Y. 
383,  79  N.  E.  330,  10  L.  R.  A.  (N.  S.)  159,  9  Ann.  Cas.  972;  People 
ex  rel.  Jones  v.  Sherman,  66  App.  Div.  231,  72  N.  Y.  Supp.  718,  af- 
firmed 171  N.  Y.  684,  64  N.  E.  1124;  People  ex  rel.  Patrick  v.  Fitz- 
gerald, 73  App.  Div.  339,  76  N.  Y.  Supp.  865 ;  Appo  v.  People,  20  N. 
Y.  531.  We  are  of  opinion,  however,  that  the  excess  of  jurisdiction, 
as  distinguished  from  want  of  jurisdiction,  for  which  a  writ  of  pro- 
hibition will  lie  does  not  relate  to  the  prevention  of  errors  of  law  or  of 
procedure  in  an  action  or  proceeding  oyer  which  the  court  has  jurisdic- 
tion, but  to  a  threatened  exercise  of  jurisdiction  to  make  a  determina- 
tion or  decision  which  the  court  has  not  acquired,  or  cannot  acquire, 
jurisdiction  to  make,  although  it  has  general  jurisdiction  of  the  action 
or  proceeding,  and  that  the  writ  only  lies  where  the  relator  has  no 
other  remedy,  either  by  appeal,  by  writ  of  certiorari,  by  suit  in  equity, 
or  otherwise.  People  ex  rel.  Livingston  v.  Wyatt,  supra;  People  ex 
rel.  Mayor  v.  Nichols,  79  N.  Y.  582 ;  Thomson  v.  Tracy,  60  N.  Y.  31 ; 
People  ex  rel.  Patrick  v.  Fitzgerald,  supra.  Here  the  court  has  juris- 
diction and  contemplates  exercising  it,  but  preliminary  thereto  it  is 
intended  to  take  the  verdict  of  a  jury  on  a  single  question  of  fact  which 
is  ordinarily  determined  by  a  jury,  but  which  in  this  case  must  be 
determined  by  the  court.    If  the  Special  Term  calls  a  jury  to  its  aid, 
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and  it  is  not  authorized  so  to  do,  that,  I  think,  falls  within  the  class  of 
errors  in  procedure  to  prevent  which  a  writ  of  prohibition  will  not  lie, 
for  there  is  an  adequate  remedy  by  appeal  from  the  final  order.  Code 
Civ.  Proc.  §  2058. 

It  follows,  therefore,  that  the  writ  of  prohibition  will  not  lie  to  reg- 
ulate the  procedure  of  the  Special  Term  in  determining  the  question 
of  Thaw's  sanity,  and  that  the  respondents  are  entitled  to  a  final  order 
dismissing  the  proceeding  and  authorizing  them  to  proceed  in  the 
habeas  corpus  proceeding  as  if  the  altematiyp  writ  of  prohibition  had 
not  been  issued.    Settle  order  on  notice.    All  concur. 


FTiOOD  v.STEINMETZ  et  aL 
(Snpreme  Court,  Appellate  Term,  First  Department    May  13,  1915.) 

1.  Buxs  AND  Notes  '©=»497— Holdeb  in  Due  Coubse— Pbestjmption. 

The  presumption  is  tbat  a  plalntiiC,  suing  as  indorsee  of  a  negotiable 
Instrument,  is  a  holder  In  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  g§  144S, 
1675-1681,  1683-1687;  Dec  Dig.  «=>497.] 

2.  Biixs  AND  Notes  iS=>525— Holdeb  in  Due  GotiBSB— Suffioienct  or  Evi- 

DBNOB. 

In  an  action  on  a  check  given  In  part  payment  for  a  bakery  and  lunch 
room,  evidence  heli  sufficient  to  authoi-lze  finding  that  plaintiff  was  not 
a  holder  in  due  course,  Immune  from  equities. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  ${  1832- 
1839;    Dec  Dig.  •S=>525.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Eugene  J.  Flood  against  William  Steinmetz  and  another. 
Judgment  for  plaintiff,  and  defendant  Steinmetz  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, jj. 

Meyer  Greenberg,  of  New  York  City  (Henry  Greenberg,  of  New 
York  City,  of  counsel),  for  appellant. 

Daniel  Drangle,  of  New  York  City  (George  L,.  Donnellan,  of  New 
York  City,  on  the  brief),  for  respondent. 

GUY,  J.  [1,  2]  In  this  action  by  indorsee  of  check  against  maker 
and  payee,  the  defense  of  Steinmetz,  the  maker,  was  that  he  gave  the 
check,  payable  to  A.  Buchler,  to  Louis  Buchler,  who  said  his  name  was 
A.  Buchler,  in  the  course  of  negotiations  for  the  sale  by  Buchler  of  a 
lunch  room  business;  that  Buchler  agreed  not  to  transfer  the  check 
pending  an  investigation  by  the  maker  for  the  purpose  of  ascertaining 
whether  the  representations  alleged  to  have  been  made  by  Buchler  with 
respect  to  the  business  were  true ;  that  after  investigation  the  vendee 
found  that  the  representations  were  false  and  fraudulent,  and  he  ac- 
cordingly stopped  payment  of  the  check,  which  in  violation  of  the 

«3>For  oUiar  case*  see  sama  topto  ft  KBT-NUHBBR  In  all  Key-Kambered  Digests  It  Ind«x«s 
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agreement  was  fraudulently  transferred  to  the  plaintiflf,  who  had 
Imowledge  of  the  conditions  under  which  the  instrument  was  delivered. 

The  check  was  dated  May  23d,  and  the  plaintiff  testified  that  at  a 
quarter  after  9  on  Monday  morning.  May  25th,  Buchler  brought  it  to 
him ;  that  there  was  then  written  on  the  face  thereof,  "This  check  is  a 
deposit  on  664  Sixth  avenue,  bakery  and  lunch  room";  that  Buchler 
ov/ed  the  plaintiff  over  $1,900;  that  the  plaintiff  held  a  chattel  mort- 
gage for  $1,000  on  the  store  in  question;  that  he  had  two  bank  ac- 
counts, but  he  did  not  deposit  this  check  in  his  own  bank,  because  he 
did  not  deposit  strange  checks  in  his  bank ;  that  after  indorsing  the 
check  he  gave  it  back  to  Buchler,  for  Mrs.  Buchler  to  go  down  and  get 
it  certified;  that  at  half  past  10  Buchler  brought  badk  the  check  and 
laid  it  on  the  desk ;  and  that  "Payment  stopped"  was  written  on  it.  In 
the  afternoon  of  the  same  day  that  the  plaintiff  swore  he  received  the 
check  and  sent  it  to  the  bank  to  be  certified,  Buchler  brought  the  check 
to  the  maker,  demanding  cash  payment,  and  threatened  to  sue  if  it  was 
not  made. 

While  the  evidence  failed  to  prove  that  the  plaintiff  had  any  knowl- 
edge of  the  arrangement  alleged  to  have  been  made  between  the  maker 
and  Buchler,  it  is  appareqf  that,  notwithstanding  that  presimiptively 
the  plaintiff  was  a  holder  in  due  course,  the  jury  would  have  been 
authorized  to  find  that  he  did  not  receive  the  check  until  after  Mrs. 
Buchler  had  been  to  the  bank  and  pa)rment  had  been  stopped,  and  that 
the  paper  was  transferred  for  the  purpose  of  maintaining  an  action 
against  the  maker  free  of  any  equities  between  him  and  Buchler,  and 
such  finding  would  have  defeated  a  recovery.  American  Exch.  N.  Bk. 
v.  N.  Y.  Belting  Co.,  148  N.  Y.  698,  43  N.  E.  168;  Joy  v.  Diefendorf, 
130  N.  Y.  6,  28  N.  E.  602,  27  Am.  St.  Rep.  484;  German-American 
Bk.  V.  Cunningham,  97  App.  Div.  244,  89  N.  Y.  Supp.  836 ;  M.  Groh's 
Sons  V.  Schneider,  34  Misc.  Rep.  195,  68  N.  Y.  Supp.  862.  At  the 
close  of  the  evidence,  however,  the  learned  trial  justice  struck  out  the 
testimony  given  to  establish  the  defense,  and  directed  a  verdict  for  the 
plaintiff.    This  was  error  requiring  a  reversal  of  the  judgment. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


(00  Misc.  Bep.  385) 

DYMOW  V.  OSTROW. 

(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1915.) 

Pbincipai.  and  Agent  <8=>130— Contbact  by  Agent— Cosstbuction—Liabii.- 
rrr  of  Agent. 

An  instrument  offered  to  plaintiff  by  the  Individual  defendant,  and  sign- 
ed by  him,  reciting  the  receipt  on  account  from  the  Niagara  Feature  Film 
Company  of  $50  to  be  applied  on  account  of  $200,  which  plaintiff  was  to 
receive  for  writing  two  scenarios  for  It,  disclosed  the  corporation  to  be 
the  principal,  and  the  defendant,  its  agent,  was  not  liable  thereon. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  SS  4A7- 
450,  476-191;    Dec.  Dig.  <S=»136.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

4s»For  other  cases  tee  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Action  by  Ossip  Dymow  against  J.  William  Ostrow.  Judgment 
for  plaintiff,  and  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  April  term,  1915,  before  GUY  and  BIJUR,  JJ. 

Prince  &  Nathan,  of  New  York  City  (Alfred  B.  Nathan,  of  New 
York  City,  of  counsel),  for  appellant. 

Bernard  Edelhertz,  of  New  York  City,  for  respondent 

GUY,  J.  The  suit  was  to  recover  $150,  balance  of  agreed  price  of 
$200  for  the  writing  of  a  scenario  for  a  moving  picture  performance. 
The  defense  was  that  the  services  were  performed  for  the  Niagara 
Feature  Film  Company,  a  corporation  of  which  the  defendant  was 
secretary. 

The  plaintiff  is  a  Russian  author,  and  in  August,  1914,  he  had  been 
in  this  country  five  months.  One  Thomaschefsky,  an  actor  and  a 
friend  of  the  plaintiff,  had  in  July,  1914,  made  an  agreement  with  the 
corporation  to  pose  in  a  play,  and  he  introduced  the  plaintiff  to  the  de- 
fendant. On  or  about  August  5,  1914,  at  Sunnyside,  N.  Y.,  the  plain- 
tiff agreed  to  write  the  play,  and  there  and  then  he  signed  the  follow- 
ing, which  was  written  on  two  sheets  of  paper  by  the  defendant: 

"Received  on  acconnt  from  Niagara  Feature  Film  Co.  fifty  doUara,  to  be 
applied  to  our  mutual  agreement  that  I  am  to  receive  two  hundred  dollars  for 
which  I  am  to  write  for  them  exclusively  two  scenarios,  consisting  of  two 
reels  each.  It  is  distinctly  understood  that  Mr.  Boris  Thomaschefsky  Is  to 
pose  in  these  two  scenarios,  as  per  his  contract  with  the  Niagara  Feature 
Film  Co.  This  $50  (fifty)  receipt  is  to  apply  on  a/c  of  the  two  hundred  dol- 
lars I  am  to  receive.  Ossip  Dymow." 

The  paper  was  witnessed  by  Thomaschefsky,  from  whom  the  de- 
fendant borrowed  the  $50  paid  plaintiff  on  account.  The  plaintiff  read 
the  paper  before  he  signed  it,  but  said  he  did  not  understand  it ;  that 
he  saw  the  words  "Feature  Film,"  and  did  not  understand  what  they 
meant,  and  he  "was  a  little  ashamed  to  ask  what  it  meant" ;  that  the 
defendant  told  him  it  was  a  receipt.  The  plaintiff  said  that  the  con- 
versation was  in  German.  Thomaschefsky  stated  that  the  plaintiff 
and  defendant  spoke  in  Jewish  and  half-English,  and  he  knew  the  pa- 
per was  more  than  a  mere  receipt  for  $50.  The  defendant  swore  that 
he  spoke  to  both  the  plaintiff  and  Thomaschefsky  in  English,  and  that 
the  plaintiff  spoke  to  him  in  English,  and  to  his  friend  in  German ;  that 
he  (the  defendant)  could  not  talk  German.  Thomaschefsky  was  bom 
in  the  United  State?.  In  a  letter  written  by  the  defendant  to  the  plain- 
tiff September  17,  1914,  he  stated  that  as  soon  as  the  actor  had  posed 
in  the  play  that  had  been  written  by  the  plaintiff  the  writer  would  pay 
the  money  asked  for  by  the  author. 

The  plaintiff  swore  that  in  the  conversation  at  Sunnyside  the  corpora- 
tion was  never  mentioned.  He  read  the  so-called  receipt  aloud  in 
court,  and  said  that  he  then  understood  it,  and,  when  asked  whether 
hejivas  to  receive  $200  for  one  play,  answered  that  he  did  not  remem- 
ber. At  the  close  of  the  entire  case  tlie  learned  trial  justice  gave  judg- 
ment for  the  plaintiff,  his  reasons  being  that  the  defendant  held  him- 
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self  out  as  the  principal  in  the  transaction,  and  the  plaintiff  thought, 
was  justified  in  thinking,  he  was  dealing  with  the  defendant  person- 
ally. 

Plaintiff  did  not  make  out  a  cause"  of  action  against  this  defendant. 
The  writing  signed  by  the  plaintiff  and  witnessed  by  his  friend  shows 
that  the  defendant  did  not  hold  himself  out  as  the  principal  in  the 
transaction,  for  it  unmistakably  disclosed  the  principal  to  be  the  cor- 
poration. If,  as  stated  by  the  plaintiff,  he  did  not  understand  the  writ- 
ing when  he  signed  it,  he  could  have  easily  asked  Thomaschefsky  or 
the  defendant  to  enlighten  him  as  to  its  contents,  and  for  his  negligence 
or  supersensitiveness  in  refraining  from  making  inquiry  the  defend- 
ant should  not,  under  the  circumstances,  be  held  responsible. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 

BIJUR,  J.,  concurs.    PENDLETON,  J.,  not  sitting. 


PEOPLE  ex  rel.  B.  D.  PIERCE,  JR.,  CO.  v.  SOHMER,  State 
Comptroller,  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department    May  5,  1915.) 

1.  Mandamtjs  «=>187— Appeal— Pebemptoby  Wbit— Tbttth  of  Ofposiwo  Af- 

fidavits. 

Where  a  peremptory  writ  of  mandamus  is  awarded  in  the  face  of 
opposing  affidavits,  on  appeal  the  allegations  and  denials  of  such  affida- 
vits must  be  taken  as  true,  as  if  the  relator  had  demurred  to  the  answer. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  {}  427-137; 
Dec.  Dig.  <S=»187.] 

2.  Makdamtjs  €=>164 — State  Officer — Patmbwt  fob  Highway  Wobk — Peb- 

EHPTORT  WBIT. 

Where  a  contractor  for  state  highway  work  upon  completion  secured 
from  the  highway  commission  an  order  accepting  the  road,  and  demanded 
payment  of  the  comptroller,  which  was  refused  because  upon  furthei  in- 
spection it  had  been  discovered  that  the  work  had  not  been  done  in 
compliance  with  the  contract,  a  peremptory  mandamus  to  secure  pay- 
ment to  the  contractor  by  the  comptroller  should  be  denied,  the  granting 
of  the  writ  being  discretionary  with  the  court,  while  the  facts  plainly 
showed  that  the  relator  was  entitled  at  most  only  to  an  alternative  writ 
under  which  the  disputed  question  of  fact  ap  to  the  merits  of  the  work 
could  have  been  settled. 

[Ed.  Note.-— For  other  cases,  see  Mandamus,  Cent  Dig.  fi  344-360; 
Dec.  Dig.  «=»164.] 

Appeal  from  Special  Term,  Albany  County. 

Mandamus  by  the  People,  on  the  relation  of  the  B.  D.  Pierce,  Jr.,  Com- 
pany, against  William  Sohmer,  Comptroller  of  the  State  and  another. 
From  an  order  directing  that  a  peremptory  writ  of  mandamus  issue  (88 
Misc.  Rep.  250,  151  N.  Y.  Supp.  802),  defendants  appeal.  Reversed, 
and  writ  denied. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 
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Egburt  E.  Woodbury,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  coun- 
sel), for  appellants.  • 

Eugene  D.  Flanigan,  of  Albany,  for  respondent. 

WOODWARD,  J.  The  relator  in  its  petition  alleges  that  it  is  a 
foreign  corporation  authorized  to  do  business  in  the  state  of  New  York, 
and  that  on  the  17th  day  of  June,  1911,  it  entered  into  a  contract  with 
the  state  of  New  York,  through  its  Commissioner  of  Highways,  for  the 
construction  of  a  public  highway,  known  as  the  Albany-Guilderland 
state  highway.  This  highway  extended  over  a  distance  of  5.37  miles, 
and,  with  the  supplemental  contracts,  provided  for  in  the  original  con- 
tract, the  entire  work  was  to  cost  the  sum  of  $84,850.56.  Under  the 
terms  of  this  contract,  the  state  agreed  to  pay  on  monthly  estimates  for 
the  work  done,  reserving  10  per  cent,  until  the  completion  of  the  con- 
tract, and  the  relator  avers  that : 

It  "did  proceed  to  carry  out,  in  a  proper,  workmanlike,  and  efficient  manner, 
the  work  and  labor  required  to  be  done  and  performed  by  it  under  the  terms 
of  the  contract  and  supplemental  agreements,  and  did  supply  and  furnish  and 
place  the  materials  called  for  in  and  by  said  contract  and  said  supplemental 
agreements  •  •  •  where  same  were  required  to  be  placed,  and  did  do  and 
perform  all  that  It  was  required  to  do  under  the  terms  of  said  contract  in 
a  good,  workmanlike  and  efficient  manner,  and  In  the  way  It  was  required 
to  do  and  ijerform  under  and  by  virtue  of  the  terms  of  and  in  accordance  wltli 
the  provisions  of  the  said  contract  and  supplemental  agreements,  and  that  the 
said  relator  did  complete  said  work  as  called  for  in  and  by  said  contract  and 
supplemental  agreements.  In  and  about  the  early  part  of  June,  1913,  and  did 
tbereui)on  notify  the  said  state  of  New  Tork,  through  and  by  its  said  State 
Highway  Commission,  that  said  work  had  been  completed  and  performed; 
that  thereupon  the  said  state  of  New  York  did  cause  a  final  inspection  of  said 
road  to  be  made  for  the  purpose  of  ascertaining  whether  the  terms  of  said 
contract  had  been  fully  complied  with,  and  after  such  Inspection  as  aforesaid, 
the  said  state  of  New  York  did,  on  the  22d  day  of  July,  1913,  make  and  issue 
an  order  through  the  State  Commission  of  Highways,  finally  accepting  said 
highway;  that  at  the  time  of  the  completion  of  the  work  called  for  by  the 
said  contract  and  supplemental  agreements,  and  the  acceptance  of  the  high- 
way by  the  state  of  New  York,  there  became  due  and  payable  from  the  state 
of  New  York  to  this  relator  the  sum  of  $15,559.11" — and  that  demand  has  been 
made  for  such  sum  and  refused. 

If  these  facts  had  remained  uncontroverted,  it  would  not  be  serious- 
ly questioned  that  it  was  within  the  province  of  the  court  to  award  a 
peremptory  writ  of  mandamus  to  compel  the  payment  of  this  sum  of 
money.  But  John  N.  Carlisle,  Commissioner  of  Highways,  in  an  affi- 
davit, after  setting  forth  the  fact  of  making  the  original  and  supple- 
mental contracts,  alleges : 

"That  said  relator  agreed  to  construct  and  complete  in  the  most  substantial 
and  workmanlike  manner  the  improvement  of  said  highway  In  accordance 
with  the  intention  and  meaning  of  the  plans  and  specifications  therefor,  which 
plans  and  specifications  were  made  a  part  of  the  said  contract,  and  the  state 
of  New  York  agreed  thereby  to  pay  to  relator  the  amount  mentioned  In  its 
proposal  and  In  the  said  supplemental  agreements,  provided  said  work  was 
faithfully  performed  according  to  the  said  contract,  plans  and  specifications 
therefor  and  said  supplemental  agreements;  that  deponent  on  or  about  the 
5th  day  of  June,  1914,  caused  an  investigation  of  said  road  to  be  made,  from 
which  investigation,  a  copy  of  the  report  of  which  is  hereto  attached  and  made' 
a  part  hereof,  it  appeared  that  said  work  on  said  highway  was  not  performed 
in  a  proper  workmanlike  and  efficient  manner  by  said  relator  and  not  accord- 
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isg  to  the  terms  of  said  contract,  plans  and  specifications  and  sui)p1emeDtaI 
agreements;  •  •  •  that  any  prior  acceptance  of  said  highway  by  said 
commission  referred  to  in  the  affidavit  for  the  writ  of  mandamus  herein  was 
void  and  of  no  effect,  for  the  reason  that  at  the  time  of  said  alleged  acceptance 
the  said  highway  was  not  completed  as  provided  in  said  contracts,  plans  and 
specihcations  and  supplemental  agreements,  and  the  work  upon  the  same  was 
performed  In  an  ineflieient,  unworkmanlike  and  Incomplete  manner,  and  such 
alleged  acceptance  was  based  upon  Insufficient  and  incorrect  Information  In 
reference  to  the  performance  of  said  work  aud  was  rescinded  and  annulled 
by  said  order  of  July  10,  1914 ;  that  said  relator  has  failed  and  neglected  to 
complete  said  road  according  to  the  contract,  plans  and  specifications  there- 
tor  and  did  not  perform  the  work  on  said  road  in  a  proper,  workmanlike  and 
efficient  manner ;  and  that  the  road  as  it  stood  at  the  time  of  said  cancella- 
tion of  said  contract  was  composed  of  loose  stone,  sandy  loam  and  In  some 
places  clay,  was  full  of  holes  and  ruts  and  fast  going  to  pieces,  all  in  viola- 
tion of  relator's  said  agreements." 

The  report  of  Joseph  Curren,  attached  to  and  made  a  part  of  the. 
above  affidavit,  gives  more  in  detail  the  alleged  defects  in  the  highway, 
and  showing  very  substantial  variations  from  the  requirements  of  the 
contract. 

[1,2]  There  was,  it  will  be  seen,  a  decided  issue  presented  by  the 
petition  and  the  replying  affidavit.  The  relator  felt  that  it  was  neces- 
sary to  his  relief  by  mandamus  to  allege  the  full  performance  of  his 
contracts,  which  it  has  done,  and  the  respondent,  by  affidavit,  chal- 
lenges the  truth  of  these  allegations,  and  asserts  that  the  roadway  in 
question  was  not  constructed  in  accordance  with  the  contracts,  point- 
ing out  defects  which,  if  established,  would  clearly  constitute  a  fraud 
upon  the  state.  The  relator  having  been  awarded  a  peremptory  writ 
in  the  face  of  the  opposing  affidavits,  all  the  allegations  and  denials 
in  the  opposing  papers  must  now  be  taken  to  be  true  in  the  same  way 
as  if  the  relator  had  demurred  to  the  answer.  People  ex  rel.  Dady 
V.  Coler,  171  N.  Y.  373,  376,  64  N.  E.  149,  and  authorities  there  cited. 
Under  this  rule  it  must  be  assumed  that  "said  relator  has  failed  and 
neglected  to  complete  said  road  according  to  the  contract,  plans  and 
specifications  therefor  and  did  not  perform  the  work  on  said  road  in  a 
proper,  workmanlike  and  efficient  manner,  and  that  the  road  as  it  stood 
at  the  time  of  said  cancellation  of  said  contract  was  composed  of  loose 
stones,  sandy  loam  and  in  some  places  clay,  was  full  of  holes  and  ruts 
and  fast  going  to  pieces,  all  in  violation  of  relator's  said  agreements," 
and  that  the  highway  was  deficitot  in  all  the  respects  shown  under 
the  report  of  Joseph  Curren. 

It  is  suggested  that  no  fraud  or  deceit  is  alleged,  but  facts  are  allesfed 
which,  if  true,  constitute  a  fraud  upon  the  people  of  the  state  of  New 
York,  and  it  is  not  necessary  that  the  pleadings  should  use  the  par- 
ticular word.  For  instance,  Mr.  Curren  says  that  he  made  17  openings 
in  the  road  at  various  points  indicated  and  that: 

He  "found  that  no  attempt  had  been  made  to  comply  with  the  spedflcatlons 
either  in  the  top  or  bottom  course.  For  the  whole  distance  of  the  road  the 
bottom  course  consists  of  five  Inches  of  loose  stone  filled  with  excess  quan- 
tity of  loamy  sand,  the  excess  at  every  opening  being  so  great  as  to  leave 
spaces  as  large  as  an  Inch  or  more  between  each  piece  of  stone  In  the  bot- 
tom course.  When  uncovered,  the  stone  in  the  bottom  course  could  be  ea^ly 
picked  out  with  the  fingers.  »  •  •  There  is  absolutely  no  bond  in  the  bot- 
tom course." 
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Obviously  this  is  not  an  honest  performance  of  the  contract,  and,  if 
true,  constitutes  a  fraud  which  ought  not  to  be  overlooked  because  of 
any  alleged  approval  on  the  part  of  public  officials.  Good  faith  is  writ- 
ten by  the  law  into  all  contracts  (Industrial  &  General  Trust,  Ltd.,  v. 
Tod,  180  N.  Y.  215,  225,  73  N,  E.  7),  and  if  the  relator  has  not  per- 
formed this  contract  in  good  faith  he  is  clearly  not  entitled  to  the  aid 
of  the  court  in  securing  payment.  The  writ  of  mandamus  is  not  al- 
ways demandable  as  an  absolute  right,  and  whether  it  shall  be  granted 
or  not  frequently  rests  in  the  discretion  of  the  court.  The  writ  will 
be  granted  to  prevent  failure  of  justice,  but  never  to  promote  manifest 
injustice.  It  is  a  remedial  process  and  may  be  used  to  remedy  a  wrong, 
but  not  to  promote  one ;  to  compel  the  discharge  of  a  duty  which  ought 
to  be  performed,  but  not  to  compel  the  performance  of  an  act  which 
will  work  a  public  or  private  mischief,  or  to  compel «  compliance  with 
the  strict  letter  of  the  law  in  disregard  of  its  spirit  or  in  aid  of  a  pal- 
pable fraud.  The  relator  must  come  into  court  with  clean  hands,  and ' 
he  cannot  invoke  this  extraordinary  remedy  to  gain  an  advantage  which 
would  not  be  accorded  him  in  a  court  of  law  or  equity.  People  ex 
rel.  Wood  v.  Assessors,  etc.,  137  N.  Y.  201,  204,  33  N.  E.  145,  and  au- 
thorities there  cited. 

The  claim  here  is  disputed.  It  is  alleged  on  the  part  of  a  public  offi- 
cial, charged  with  a  duty  in  respect  to  the  highways,  that  this  contract 
has  not  been  performed ;  that  there  are  conditions  unperformed  which 
make  the  roadway  practically  valueless  within  one  year  of  its  alleged 
completion,  and  the  failure  to  perform  which  is  in  law  fraudulent  The 
most  that  the  relator  was  entitled  to  was  an  alternative  writ,  under 
which  the  disputed  question  of  fact  could  have  been  settled.  The 
granting  of  the  writ  of  mandamus,  whether  peremptory  or  alternative, 
generally  involves  the  exercise  of  discretion.  The  court  in  cases  of 
this  kind  has  the  undoubted  right  to  refuse  the  writ  in  either  form 
and  remand  the  party  to  an  action.  People  ex  rel.  Dady  v.  Coler,  171 
N.  Y.  373,  376,  64  N.  E.  149.  It  seems  clear  to  us  that,  in  view  of  the 
facts  alleged  in  the  re^ondent's  affidavits,  it  was  error  on  the  pait 
of  the  court  at  Special  Term  to  grant  a  peremptory  writ,  and  the  many 
abuses  which  have  been  committed  in  connection  with  the  highway 
work  of  this  state  make  it- improper  for  this  court,  by  an  extraordinary 
remedy,  to  compel  the  payment  of  a  claim  of  this  importance  where 
the  facts  are  disputed  in  behalf  of  the  state.  It  may  be  a  misfortune 
to  the  relator  to  be  compelled  to  litigate  this  claim  at  this  day,  but 
individuals  generally  are  compelled  to  establish  performance  of  their 
contracts  as  a  condition  of  aid  from  the  courts,  and  there  is  so  much 
of  question  here  that  we  do  not  think  it  should  be  disposed  of  in  any 
summary  manner. 

The  order  should  be  reversed,  and  the  writ  of  mandamus  denied. 
All  concur. 
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(90  Misc.  Rep.  382) 

TATJBER  V.  ROCHBLSKT  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  13,  1915.) 

1.  Landlord  and  Tenant  ^=>107— Defect  in  Pbeuibes— Landlobd'b  Liabil- 

iTT— Notice. 

Upon  Injury  to  tbe  guest  of  a  tenant  In  a  tenement  house,  tbe  roof  of 
which  was  under  the  landlord's  control,  by  plaster  falling  because  of  de- 
fects in  the  roof,  the  landlord,  U  shown  to  have  had  notice  of  such  defect, 
would  be  liable. 

[Kd.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §S 
6e8-«74,  6T6-679 ;  Dec.  Dig.  «=»16T.] 

2.  Landlord  and  Tenant  «=»1(59— Actions  for  Injuries— Sufficienct  of 

Evidence— Defect  in  Roof. 

Evidence  as  to  the  existence  of  defects  in  tbe  roof  held  Insufficient  to 
sustain  a  judgment  for  plaintUT. 

[Ed.  Note. — For  other  eases,  see  Landlord  and  Tenant,  Cent  Dig.  SS  644- 
646,  664-667,  681-684;  Dec.  Dig.  «=»169.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Rudolph  Tauber  ^painst  Philip  Rochelsky  and  others. 
Judgment  for  plaintiff,  and  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

David  P.  Goldstein,  of  Brooklyn,  for  appellants. 
Nathaniel  Levy,  of  New  York  City,  for  respondent. 

GUY,  J.  Action  to  recover  damages  for  personal  injuries  allied 
to  have  been  sustained  by  the  plaintiff  while  a  guest  of  one  Goldman, 
defendants'  tenant  on  -top  floor  of  premises  leased  by  defendants.  The 
plaintiff  testified  that  while  sitting  at  the  dining-room  table  in  the  Gold- 
man apartment  a  large  quantity  of  plaster  from  the  ceiling  fell  on  top 
of  his  head,  causing  the  injuries  complained  of ;  and  it  was  claimed 
that  the  plaster  fell  because  of  the  existence  of  defects  in  the  roof,  of 
which  the  defendants  had  notice,  which  allowed  the  rain  to  come 
through  the  ceiling  of  the  demised  premises. 

[1]  It  appears  tfiat  the  house  in  question  was  a  tenement  house,  the 
roof  of  which  was  under  ^the  control  of  the  defendants,  the  landlords ; 
so  that,  if  the  accident  was  caused  by  a  defect  in  the  roof  of  which  the 
landlords  had  notice,  they  would  be  liable  to  respond  for  damages  to 
the  guest  of  their  tenant.  Frank  v.  Simon,  109  App.  Div.  38,  95  N. 
Y.  Supp.  666. 

[2]  As  to  the  existence  of  defects  in  the  roof  causing  the  injury, 
the  plaintiff's  evidence  was  unsatisfactory.  Goldman,  the  tenant,  tes- 
tified that  about  five  days  before  the  accident  he  told  the  defendant 
Rochelsky  to  fix  the  roof  so  that  the  rain  should  not  come  into  the 
house;  that  the  witness  was  afraid  the  ceiling  would  kill  somebody, 
and  told  Rochelsky  he  should  fix  the  roof;  that  the  water  came  in 
when  it  rained;  tfiat  he  took  a  dish  and  put  it  down  when  it  was 
raining;  and  that  Rochelsky  and  his  wife  used  to  come  in  and  sweep 
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the  water  off  the  floor.  No  other  witness  gave  testimony  tending  to 
show  any  defect  in  the  roof. 

It  was  testified  on  behalf  of  the  defendants  that  no  plaster  fell  from 
the  ceiling;  that  the  plaintiff  was  struck  by  some  plaster  which  fell 
from  the  wall  between  the  top  of  the  door  and  the  ceiling;  that  rain 
did  not  leak  into  the  room ;  that  defendants  were  not  notified  of  any 
such  leaking ;  and  one  Albert,  a  roofer,  swore  that  about  eight  months 
before  the  accident  he  put  a  new  roof  over  the  entire  building,  which 
roof  consisted  of  tin,  paper,  and  tar,  and  it  was  impossible  for  rain  to 
leak  through  the  roof. 

Doubtless  it  is  permissible  to  infer  that,  if  rain  came  through  the 
ceiling  of  Goldman's  flat,  it  was  because  the  roof  was  in  a  defective 
condition,  and  that  the  rain  caused  the  plaster  on  the  ceiling  to  become 
loose  and  fall.  But  apart  from  such  inference  there  is  no  evidence  of 
any  defect  in  the  roof,  or  that  such  defect  caused  the  plaster  from  the 
ceiling  to  fall  and  strike  the  plaintiff,  and  as  against  the  positive  tes- 
timony given  by  the  roofer  this  inference  is  not  sufficient  to  support  the 
judgment ;  for  if  the  defect  was  one  in  the  ceiling  itself,  and  having 
no  connection  with  the  roof,  the  defendants  would  not  be  liable.  Schick 
V.  Fleischhauer,  26  App.  Div.  210,  49  N.  Y.  Supp.  962. 

In  the  Frank  Case,  supra,  the  plaintiff  proved  that  the  roof  was  in  a 
very  bad  condition,  and  the  court  said  (page  41  of  109  App.  Div.,  page 
668 of  95  N.  Y.  Supp.): 

"The  Jury  would  have  been  warranted  In  finding  that  the  only  defect  In  tlie 
ceiling  was  caused  by  the  water  which  came  through  the  roof;  that  the 
•ceiling  would  not  hare  fallen  but  for  the  neglect  of  the  landlord  to  repair  the 
roof;  that  the  roof  was  In  such  a  bad  state  of  repair  that  water  came  through 
on  the  occasion  of  every  rainstorm ;  that  the  defendant  bad  actual  as  well  as 
constructive  notice  of  these  facts,  and  had  notice  of  the  dangerous  condition 
of  the  celling  caused  by  the  roof  a  sufficient  time  before  the  accident  to  have 
enabled  her  in  the  exercise  of  reasonable  care  to  repliir  the  roof.  Negligence 
on  the  part  of  the  defendant  could  fairly  be  inferred  from  this  evidence." 

See,  also,  Lichtig  v.  Poundt,  23  Misc.  Rep.  632,  52  N.  Y.  Supp.  136. 
Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(167  App.  Div.  338) 

CXDLE  V.  HARRISON.     (No.  7225.) 

(Supreme  Court,  Appellate  Division,  First  Department.    May  7,  1015.) 

1,  Bills  akd  Notes  (S=352o — Actions  by  Indorsee — Sufficienct  or  Evi- 

dence—Good Faith. 

In  an  action  by  an  indorsee  against  the  maker  of  a  note,  which  had 
been  signed  in  blank  and  filled  in  by  the  payee  contrary  to  Instructiojis,  a 
verdict  for  defendant  held  to  be  against  the  weight  of  the  evidence  as  to 
the  good  faith  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  SS  1832- 
1839;   Dec.  Dig.  <8=»525.] 

2.  Bills  and  Notes  €=>525 — ^Holder  in  Dub  Course — Good  Faith — Sus- 

picion. 

Under  Negotiable  Instruments  Law  (Consol.  Laws,  c.  38)  S  33,  providing 
that  an  instrument  signed  in  blank  can  be  enforced  by  one  who  became  a 
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party  thereto  prior  to  its  completion  only  in  case  It  Is  filled  in  strictly  in 
accordance  with  the  authority  granted,  but  If,  after  completion.  It  Is  nego- 
tiated to  a  holder  in  due  course.  It  is  valid  and  effectual  for  all  purposes 
in  his  hands,  and  section  95,  providing  that,  to  constitute  notice  of  a  de- 
fect In  a  negotiable  instrument,  there  must  be  actual  knowledge  of  the 
Infirmity  or  defect,  or  knowledge  of  such  facts  that  the  taking  of  the  in- 
strument amounted  to  bad  faith,  mere  suspicious  circumstances  do  not 
prove  bad  faith,  even  though  such  as  to  show  negligence  by  the  indorsee 
in  taking  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §§  1832- 
1839;    Dec.  Dig.  ©=9525.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Edward  F.  Cole  against  Ida  S.  Harrison.  Judgment  for 
defendant,  and  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

William  F.  Wund,  of  New  York  City,  for  appellant. 

Burt  D.  Whedon,  of  New  York  City,  for  respondent 

DOWLING,  J.  The  action  is  brought  upon  a  promissory  note 
made  by  defendant  to  the  order  of  Donald  McLean,  dated  February 
20,  1911,  for  the  sum  of  $15,000,  payable  at  the  National  Park  Bank 
three  months  after  date,  with  interest,  and  indorsed  by  Donald  Mc- 
Lean, and  by  him  transferred  to  plaintiff.  It  appears  that  the  defend- 
ant was  a  client  of  McLean,  who  had  originally  obtained  from  her 
certain  promissory  notes  signed  by  her  to  pay  a  balance  due  on  an  in- 
vestment in  what  is  called  the  "Minwax"  business,  purchased  by  her 
from  Clifford  L.  Miller  &  Co.  in  January,  1910.  These  notes  were  dis- 
counted at  the  National  Park  Bank,  and  new  notes  were  obtained  from 
her  from  time  to  time  by  McLean;  each  set  of  notes  being  used 
ostensibly  to  take  up  prior  obligations,  the  latter,  however,  never  be- 
ing returned  to  her.  Finally,  in  February,  1911,  the  defendant's  son 
being  very  ill,  she  signed  at  McLean's  request  four  more  notes,  as 
those  then  in  the  bank  were  due,  and,  though  she  at  first  refused,  she 
finally  signed  these  four  notes  in  blank,  on  McLean's  representation  that 
he  was  to  use  them  to  pay  the  balance  due  on  the  Minwax  transaction. 
When  delivered,  the  notes  bore  only  the  defendant's  signature  and  the 
ordinary  printed  matter.  One  of  these  notes  was  filled  in  by  McLean 
with  the  date  February  20,  1911,  the  amount  $15,000,  the  payee  him- 
self, the  place  where  payable  the  National  Park  Bank,  the  time  of 
maturity  three  months,  and  the  addition  of  the  words  "with  interest," 
and  as  so  filled  in  was  thereafter  indorsed  by  McLean-  to  the  plaintiff, 
and  is  the  note  sued  upon.  The  defendant  never  gave  McLean  author- 
ity to  fill  out  the  note  in  the  form  in  which  it  was  finally  transferred, 
nor  to  transfer  it  to  the  plaintiff. 

[1]  The  plaintiff  testified  that  he  had  many  times  loaned  money  to 
McLean,  who  was  also  his  attorney,  and  that  McLean  had  told  him 
he  was  in  trouble  with  a  woman  client  of  his,  whose  money  he  had 
taken  and  invested  in  the  Minwax  Company,  and  who  threatened,  un- 
less she  was  paid  back  her  money,  to  begin  disbarment  proceedings 
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against  him.  Nothing  was  said  between  them  about  the  note  in  suit. 
On  March  2,  1911,  plaintiff  finally  agreed  to  loan  McLean  $15,000 
to  enable  him  to  pay  off  this  client,  who  was  pressing  him  for  her 
money,  and  on  March  4th  plaintiff  gave  his  check,  to  McLean,  to  the 
latter's  order,  in  the  sum  of  $15,000,  drawn  on  the  Brooklyn  Trust 
Company,  which  was  duly  deposited  by  McLean  for  collection  and  the 
proceeds  received  by  him  through  the  National  Park  Bank  of  New 
York.  Plaintiff  testifies  that  on  March  2d  he  promised  McLean,  by 
telephone,  that  he  would  send  him  the  amount  of  this  loan  on  the  4th, 
and  that  he  did  send  his  check  for  $15,000  on  the  morning  of  March 
4th,  whereupon  McLean  sent  him  the  note  in  suit,  together  with  two 
insurance  policies,  in  the  sum  of  $10,000  and  $5,000,  respectively.  He 
says  that  he  had  always  received  collateral  security  on  the  other  loans 
he  had  made  to  McLean,  and  that  he  expected  such  security  upon  this 
loan  of  $1 5,000,  although  nothing  was  said  about  the  need  of  security, 
and  he  had  no  knowledge  of  what  the  nature  thereof  would  be  until  he 
received  McLean's  letter.  Plaintiff  says  that  the  note  and  the  two  in- 
surance policies  were  inclosed  in  the  letter  from  McLean  which  is  in 
evidence,  marked  March  2d;  but  the  letter  itself  contains  no  refer- 
ence of  any  kind  to  the  inclosure  of  a  note  and  refers  cmly  to  "two 
policies."  It  is  to  be  noted,  also,  that  the  letter  is  dated  March  2d; 
whereas  the  loan  was  not  made  until  March  4th,  and  plaintiff  claims 
he  received  the  letter  after  the  loan  was  made  on  that  date.  No  ex- 
planation is  given  as  to  why  the  letter  contains  no  reference  to  the 
note.  The  assignment  of  the  policies  bore  date  of  March  2d,  the  same 
as  the  letter.  Plaintiff  says  that  the  omission  of  any  reference  to  the 
$15,000  note  did  not  strike  him  as  strange.  When  the  note  became 
due,  it  was  not  presented  for  payment,  and  no  instructions  had  b«en 
left  by  plaintiff  with  his  representative  in  this  country  to  present  the 
same  for  payment,  but  simply  direction  as  to  what  was  to  be  done  in 
regard  to  the  deposit  of  the  partial  payment,  which  had  been  prom- 
ised by  McLean  to  be  made  when  the  note  was  due. 

Plaintiff  never  sued  McLean  upon  the  note,  and  no  demand  was  ever 
made  upon  defendant  for  payment  until  plaintiff's  attorney  wrote  her 
on  December  23,  1913,  nearly  three  years  after  the  maturity  of  the 
note.  Plaintiff  admits  that  he  did  not  inquire  of  McLean  who  the 
maker  of  the  note  was  when  he  received  it,  and,  though  the  note  was 
signed  "L  S.  Harrison,"  and  he  noticed  when  he  received  the  note 
that  the  body  of  it  was  in  McLean's  handwriting,  he  asked  no  questions 
of  any  kind  about  the  note.  There  was  no  evidence  offered  tending 
to  contradict  plaintiff's  version  of  the  transaction.  Under  these  cir- 
cumstances it  would  seem  that,  although  the  plaintiff  was  not  entitled 
to  the  direction  of  a  verdict  in  his  favor,  yet  the  finding  of  the  jury 
against  him  was  against  the  weight  of  the  evidence. 

[2J  The  Negotiable  Instruments  Law  (section  33)  provides  as  fol- 
lows: 

"In  order,  however,  that  any  such  Instrument,  when  completed,  may  be  en- 
forced against  any  person  who  became  a  party  thereto  prior  to  Its  completion, 
It  must  be  filled  up  strictly  In  accordance  with  the  authority  given  and  within 
a  reasonable  time.  But  If  any  such  Instrument,  after  completion,  Is  negotiat- 
ed to  a  holder  in  due  course.  It  Is  valid  and  effectual  for  all  purposes  In  his 
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hands,  and  he  may  enforce  it  as  If  It  had  been  filled  up  strictly  in  accordance 
with  the  authority  given  and  within  a  reasonable  time." 

What  constitutes  notice  is  defined  by  section  95  of  the  same  law,  as 
follows : 

'To  constitute  notice  of  an  infirmity  in  the  instrument  or  defect  in  the  titie 
of  the  person  negotiating  the  same,  the  person  to  whom  it  is  negotiated  must 
have  had  actual  knowledge  of  the  infirmity  or  defect,  or  knowledge  of  such 
facts  tliat  his  action  in  taking  the  instrument  amounted  to  bad  faith." 

What  constitutes  good  faith  upon  the  part  of  a  holder  of  negotiable 
paper  has  been  defined  by  the  Court  of  Appeals  in  the  following  lan- 
guage: 

"He  is  not  bound  at  his  peril  to  t>e  on  the  alert  for  circumstances  which 
might  possibly  excite  the  suspicion  of  wary  vigilance ;  he  does  not  owe  to  the 
party  who  puts  the  paper  afloat  the  duty  of  active  Inquiry  in  order  to  avert 
the  imputation  of  bad  faith.  The  rights  of  the  holder  are  to  be  determined  by 
the  simple  test  of  honesty  and  good  faith,  and  not  by  a  speculative  issue  as  to 
his  diligence  or  negligence.  The  holder's  rights  cannot  be  defeated  -  without 
proof  of  actual  notice  of  the  defect  in  title  or  bad  faith  on  his  part  evidenced 
by  circumstances.  Though  he  may  have  been  negligent  in  taking  the  paper, 
and  omitted  precautions  which  a  prudent  man  would  have  taken,  nevertheless, 
unless  he  acted  mala  fide,  his  title,  according  to  settled  doctrine,  will  prevail." 
Cheever  v.  Pittsburgh  By.  Co.,  150  N.  Y.  59,  44  N.  EL  701,  34  I*  B.  A.  69,  55 
Am.  St.  Rep.  &16. 

Had  plaintiff  simply  produced  his  check  to  the  order  of  McLean  for . 
the  full  amount  of  the  note,  in  the  absence  of  any  proof  of  knowledge 
on  his  part  of  the  circumstances  under  which  the  note  was  given,  and 
its  diversion  by  McLean,  or  knowledge  by  him  of  facts  making  his 
action  amount  to  bad  faith,  he  would  have  been  entitled  to  recover. 
But  there  are  circumstances  attending  the  transaction  which,  as  they 
depend  for  their  effect  and  bearing  thereupon  solely  on  the  plaintiff's 
testimony,  left  his  credibility  as  to  those  matters  a  question  for  the  de- 
termination of  the  jury.  Among  these  circumstances  were  the  fact 
that  McLean,  to  plaintiff's  knowledge,  was  financially  embarrassed, 
and  was  threatened  with  disbarment  proceedings  by  a  client  of  his, 
whose  money  was  claimed  to  have  been  misapplied ;  that  this  client  was 
a  woman ;  that  the  note  tendered  plaintiff  was  apparently  signed  in  a 
woman's  handwriting;  that  the  body  of  the  instrument  was  all  filled 
in,  to  plaintiff's  knowledge,  in  McLean's  handwriting;  that  the  letter 
claimed  to  have  inclosed  the  note,  and  the  policies  contained  no  refer- 
ence to  the  note ;  that  plaintiff  made  no  inquiry  of  any  kind  as  to  the 
transaction,  or  McLean's  acquisition  of  the  note ;  and  that  no  demand 
was  made  upon  defendant  for  payment  of  the  note  until  a  period  of 
nearly  three  years  had  elapsed.  And  yet,  while  all  these  details  com- 
bined were  sufficient' to  raise  an  issue  of  fact  as  to  plaintiff's  good  faith 
in  the  transaction,  they  were  not  enough  to  justify  a  verdict  for  the 
defendant,  since  something  more  than  mere  suspicion  is  required  to 
prove  bad  faith  on  the  part  of  the  holder  of  a  note. 

The  judgment  and  order  appealed  from  will  therefore  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide,  the  event. 
Order  filed.    All  concur. 
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NORTH  AMERICAN   WALL  PAPER  CO.   y.  JACKSON  CONSTRUCTION 

CO.,  Inc.,  et  al.    (No.  7129.) 

(Supreme  Court,  Appellate  Division,  First  Department    May  7,  1915.) 

1.  CoNTBACTS  «=>319 — Enforcement — Substantial  Perfobmancb. 

The  courts,  on  an  allegation  of  full  performance  and  a  showing  of  the 
cost  of  performing  the  omitted  work,  will  permit  a  recovery  on  the  theory 
of  substantial  performance,  in  favor  of  one  who  has  attempted  in  good 
faith  to  perform  hia  contract,  but  has,  through  oversight,  misunder- 
standing, or  any  excusable  neglect,  failed  to  completely  perform  in  re- 
spects as  to  which  the  owner  may  be  adequately  indemnified  by  an  al- 
lowance and  deduction  from  the  contract  price  for  the  work,  but  one  who 
knowingly  and  willfully  falls  to  perform  his  contract  in  any  respect,  or 
omits  to  perform  a  substantial  part  of  it,  cannot  recover  for  the  value  of 
the  work  done ;  and  hence  one  contracting  for  work  to  be  done  for  $3,- 
200,  and  falling  to  perform  work  of  the  value  of  ^50,  about  14  per  cent,  of 
the  contract  price,  failed  as  to  a  substantial  part  of  the  work,  so  as  to  de- 
feat recovery  on  the  theory  of  substantial  performance. 

[Kd.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  §S  1458,  1476, 
1477,  1479,  1493-1507 ;  Dec.  Dig.  «8=>319.] 

2.  Mechanics'   Liens   <©=»281 — Action   to   Enfobce — SurFiciENcr   or   Evi- 

dence. 

In  an  action  to  foreclose  a  mechanic's  Hen  for  work  done  under  a  con- 
tract to  do  all  of  the  painting  and  papering  on  apartment  buildings,  evi- 
dence held  to  show  that  the  contractor  did  not,  in  good  faith,  endeavor 
to  completely  perform  the  contract,  and  failed  to  substantially  perform 
work  of  the  reasonable  value  of  $450,  with  respect  to  varnishing  the 
floors  and  enameling  the  bathrooms. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  H  56!^- 
572;  Dec.  Dig.  ®=»281.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  North  American  Wall  Paper  Company  against  the 
Jackson  Construction  Company,  Inc.,  and  others.  From  a  judgment 
entered  upon  a  decision  on  a  trial  of  the  issues,  except  in  so  far  as  the 
same  was  in  favor  of  defendant  Sinnott,  the  Jackson  (Construction 
Company  appeals.  Findings  of  fact  and  conclusions  of  law  and  judg- 
ment modified,  and  complaint  dismissed. 

Argued  before  INGRAHAM.  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Mortimer  M.  Menken,  of  New  York  City,  for  appellant. 
Joseph  G.  Abramson,  of  New  York  City,  for  respondent. 

lyAUGHLIN,  J.  This  is  an  action  to  foreclose  a  mechanic's  Hen. 
The  plaintiff  sues  in  the  right  of  the  copartnership  firm  of  Glick  & 
Eckstein,  who  had  a  contract  with  the  appellant  for  varnishing,  paint- 
ing, papering,  and  decorating  three  five-story  apartment  buildings,  con- 
taining 93  apartments.  The  contract  provided  that  the  plaintiff's  as- 
signors should  do  all  the  work  for  the  gross  sum  of  $3,200.  They  were 
paid  $2,150  on  account,  and  the  plaintiff  by  this  action  sought  to  fore- 
close the  lien  for  the  balance.  It  alleged  complete  performance  by  its 
assignors,  excepting  in  so  far  as  performance  was  waived.  The  prin- 
cipal questions  litigated  on  the  trial  were  concerning  performance  by 
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the  plaintiffs  assignors  with  respect  to  varnishing  the  floors,  enameling 
the  dadoes  and  tubs  in  the  bathrooms,  and  painting  the, bathrooms, 
kitchens,  and  bedrooms.  With  respect  to  these  matters,  the  plaintiff 
claimed  full  performance,  and  failed  to  give  any  evidence  tending  to 
show  a  waiver  of  complete  performance.  Testimony  of  a  general  na- 
ture was  offered,  in  behalf  of  the  plaintiff,  tending  to  sustain  its  con- 
tention that  the  contract  was  fully  performed  in  these  respects;  but 
more  definite  testimony  was  offered  in  behalf  of  appellant  to  the  con- 
trary, and  the  learned  trial  court  found,  and  we  agree  with  his  deter- 
mination, that  it  outweighs  the  evidence  offered  in  behalf  of  the  plain- 
tiff. The  court  did  not  find,  and  on  the  evidence  could  not  have  found, 
that  there  was  any  waiver  of  performance  with  respect  to  this  part  of 
the  work.  The  court  did,  however,  find  that  the  plaintiff's  assignors 
performed  their  contract  with  the  exception  that  they  "did  not  com- 
plete the  bathrooms  and  a  number  of  the  floors  as  required  in  and  by 
the  terms  of  the  said  agreement,"  and  that  by  reason  of  their  failure 
"to  so  complete  said  contract,  the  defendant  Jackson  Construction  Com- 
pany is  entitled  to  a  credit  therefor  of  the  sum  of  $450."  Without  any 
finding  of  good  faith  on  the  part  of  plaintiff's  assignors,  or  that  the 
work  omitted  was  omitted  through  oversight  or  excusable  neglect,  the 
court  sustained  the  lien  for  the  balance  of  the  amount  unpaid,  to  wit, 
$600,  and  decreed  a  foreclosure. 

The  principal  question  presented  by  the  appeal  is  whether,  in  view 
of  the  pleadings  and  of  this  finding  with  respect  to  the  value  of  the 
work  omitted  by  the  plaintiff's  assignors,  from  which  plaintiff  has  not 
appealed,  the  judgment  can  be  sustained.  The  omission  aggregated 
about  14  per  cent,  of  the  entire  contract  price  of  the  work.  If  the  evi- 
dence showed,  or  tended  to  show,  that  the  plaintiff  was  entitled  to  re- 
cover on  the  theory  of  sub§,tantial  performance,  we  could,  if  the  ends 
of  justice  required  it,  find  substantial  performance  or  grant  a  new  trial. 
An  examination  of  the  evidence,  however,  convinces  us  that  the  plain- 
tiff would  not  be  entitled  to  recover  even  on  the  theory  of  substantial 
performance. 

[  1  ]  The  courts  have  been  quite  liberal  in  these  suits  in  equity  to  sus- 
tain a  cause  of  action  in  favor  of  one  who  has  attempted  in  good  faith 
to  perform  his  contract,  but  has,  through  oversight,  misunderstanding, 
or  any  excusable  neglect,  failed  to  completely  perform  in  certain  re- 
spects deemed  unsubstantial,  for  which  the  owner  may  be  adequately 
indemnified  by  an  allowance  and  deduction  from  the  contract  price  for 
the  work,  and  in  such  case,  on  an  allegation  of  full  performance,  permit 
a  recovery  on  the  theory  of  substantial  performance,  where  the  con- 
tractor shows  the  cost  of  performing  the  omitted  work.  Woodward  v. 
Fuller,  80  N.  Y.  312;  Spence  v.  Ham,  163  N.  Y.  220,  57  N.  E.  412,  51 
L.  R.  A.  238;  Van  Orden  v.  MacRae,  121  App.  Div.  143,  105  N.  Y. 
Supp.  600;  affirmed  193  N.  Y,  635,  86  N.  E.  1134;  Fox  v.  Davidson, 
36  App.  Div.  159,  55  N.  Y.  Supp.  524, 

But  there  is  a  limit  to  the  application  of  this  rule,  and  a  party  who 
knowingly  and  willfully  fails  to  perform  his  contract  in  any  respect,  or 
omits  to  perform  a  substantial  part  of  it,  cannot  be  permitted,  under 
the  guise  of  this  rule,  to  recover  for  the  value  of  the  work  done ;  and 
the  trend  of  the  more  recent  decisions  is  to  hold  the  percentage  of  omit- 
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ted  work  may,  in  and  of  itself,  be  sufficient  to  show  that  there  has  not 
been  a  substantial  performance.  Rochkind  v.  Jacobson,  126  App-  Div. 
357,  110  N.  Y.  Supp.  583;  Fuchs  v.  Saladino,  133  App.  Div.  710,  118 
N.  Y.  Supp.  172 ;  Fox  v.  Davidson,  supra ;  Mitchell  v.  Williams,  80 
App.  Div.  527,  80  N.  Y.  Supp.  864;  Comport  v.  Healy,  149  App.  Div. 
198,  133  N.  Y.  Supp.  689 ;  and  Van  Orden  v.  MacRae,  supra.  It  fairly 
appears  by  the  evidence  that  after  the  plaintiff's  assignors  varnished 
some  of  the  floors,  the  plaster  fell  from  the  ceilings  without  any  fault 
on  their  part,  and  that  the  fall  of  the  plaster  and  the  work  incident  to 
removing  it  and  to  replastering  and  repairing  the  plaster  injured  the 
varnish.  That,  of  course,  would  be  no  bar  to  a  recovery;  but  by 
the  terms  of  the  contract  the  plaintiff's  assignors  guaranteed  that  the 
varnish  would  not  "scratch  or  turn  under  water,"  and  the  uncontro- 
verted  evidence  shows  that  they  purchased  and  used  an  inferior  brand 
of  varnish,  which  would  not  hold  firm  when  wet,  although  the  same 
manufacturer  made  a  higher  priced  varnish  which  would  withstand 
water.  The  evidence  shows  that  the  varnish  was  unsuitable  for  this 
work,  that  it  softened  when  wet  and  dried  up  and  became  loose  and 
could  be  swept  into  piles.  This  is  the  evidence,  doubtless,  upon  which 
the  court  predicated  the  finding  of  failure  fully  to  perform  with  respect 
to  the  floors.  The  plaintiff's  assignors  were  obligated  by  their  contract 
to  paint  the  walls  of  the  kitchens  and  bathrooms  with  three  coats  of 
paint,  and  to  paint  the  dadoes  and  the  outside  of  the  tubs  in  the  bath- 
rooms with  three  coats  of  paint  "and  an  extra  coat  of  Chicago  egg- 
shell enamel."  Ceneral  evidence  was  given  on  the  part  of  the  plaintiff 
tending  to  show  complete  performance  of  the  work  in  the  bathrooms, 
and  also  specific  evidence  was  given  in  its  behalf  to  the  effect  that  a 
coat  of  eggshell  enamel  was  put  on  the  bathroom  dadoes  and  the  out- 
side of  the  tubs  after  the  painting,  as  provided  in  the  contract.  On  the 
part  of  the  appellant,  however,  testimony  was  given  to  the  effect  that 
this  coat  of  enamel  was  not  put  on  in  any  of  the  bathrooms,  and  that 
the  cost  of  doing  this  work  would  be  $325.50.  The  evidence  is  conflict- 
ing as  to  whether  the  other  painting  required  to  be  done  in  the  bath- 
rooms was  performed  in  accordance  with  the  contract,  and  it  would 
justify  a  finding  that  it  was  not  so  performed.  It  does  not  appear  from 
the  finding,  made  by  the  trial  court,  with  respect  to  the  failure  of  plain- 
tiff's assignors  to  complete  the  bathrooms,  whether  the  court  intended 
to  find  that  there  was  a  failure  to  complete  in  both  of  these  respects,  or 
only  in  one.  There  is,  however,  ample  evidence  to  sustain  a  finding 
that  there  was  a  failure  to  do  the  enameling  required,  and  since  per- 
formance of  that  work  was  not  waived,  it  cannot  be  said  that  it  was 
not  a  substantial  part  of  the  work,  or  that  its  performance  was  omit- 
ted through  an  oversight,  as  to  which  there  is  no  evidence. 

[2]  We  accept,  therefore,  the  finding  of  the  trial  court  to  the  effect 
that  there  was  a  failure  to  perform  work  of  the  value  of  $450  with 
respect  to  the  floors  and  bathrooms,  and  on  that  finding,  in  view  of 
the  evidence  to  which  we  have  alluded,  we  think  the  plaintiff  was  not 
entitled  to  recover,  for  it  constituted  a  substantial  part  of  the  contract 
work.  There  is  evidence  tending  to  show  that  the  plaintiff's  assignors 
did  not  perform  in  other  respects,  which  would  have  justified  a  find- 
ing to  that  effect.    The  evidence  fairly  shows  a  disregard  on  the  part 
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of  the  plaintiff's  assignors  of  their  contract  obligations  and  a  deliberate 
attempt  on  their  part  to  use  material  different  from  that  required  by 
the  contract.  It  is  claimed  that  there  is  evidence  in  the  case  tending 
to  show  that  plaintiff's  assignors  did  over  certain  work  injured 
through  no  fault  of  theirs,  but  that  was  not  satisfactorily  shown ;  and, 
as  no  claim  for  extra  work  was  asserted,  we  cannot  attempt  to  even 
up  the  equities  by  making  an  allowance  on  account  of  such  extra  work. 

It  follows  that  the  findings  of  fact  and  conclusions  of  law  and  judg- 
ment should  be  modified  in  accordance  with  these  views,  so  that  it 
will  appear  thereby  that  the  plaintiff's  assignors  did  not,  in  good  faith, 
endeavor  to  complete  performance  of  their  contract,  and  did  not  sub- 
stantially perform,  and  failed  to  perform,  substantial  and  material 
work  of  the  reasonable  value  of  $450,  and  directing  the  dismissal  of 
the  complaint,  with  costs,  but  in  all  other  respects  allowing  the  judg- 
ment to  stand  in  favor  of  the  defendant  Sinnott. 

Settle  order  on  notice.    All  concur. 


(167  App.  Ettv.  152) 

UNITBD  STATES  TRUST  CO.  OF  NEW  YORK    v.  TERRY  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  23,  1915.) 

1.  WH-LS  <g=»527 — CONSTBUCTION — ^RESinuK. 

A  testator  made  identical  bequests  of  corporate  stock  to  two  different 
tniHtees,  to  pay  the  Interest  and  income  to  his  wife  for  life;  directing 
that  at  her  death  each  of  his  brothers  and  sisters  then  living  should,  in 
addition  to  the  sums  bequeathed  them  by  the  third  paragraph  of  his  will, 
receive  $2,500,  that  each  of  his  nieces  and  nephews,  the  children  of  such, 
brothers  and  sisters,  should  receive  the  further  sura  of  $1,000,  and  that 
In  case  of  the  decease  of  any  such  legatee  the  issue  of  the  deceased  should 
take  the  share  Its  parents  would  have  received.  There  were  other  specific 
legacies  to  be  paid  out  of  such  funds.  A  subsequent  clause  of  the  will 
provided  that  upon  termination  of  the  trusts,  in  case  any  balance  re- 
mained, it  should  belong  to  testator's  residuary  estate.  The  residuary 
clause  declared  that  in  case  of  her  survival  all  the  rest  and  residue  of 
testator's  property  should  go  to  his  wife,  but  if  she  sljould  die  before  him 
it  should  then  go  to  his  son,  while  in  case  of  his  predecease  without  issue 
It  should  pass  to  the  next  of  kin.  That  clause  dealing  with  collateral  rela- 
tives provided  for  bequests  of  $2,500  to  testator's  brothers  and  sisters  and 
$1,000  to  each  niece  and  nephew,  with  directions  that  in  case  of  the  death 
of  any  such  person  his  or  her  issue  should  take.  Both  testator's  wife  and 
son  survived  him,  and  during  her  life  three  of  the  five  brothers  aud  sis- 
ters died.  Held,  that  the  surplus  remaining  after  payment  of  the  par- 
ticular legacies  passed  to  the  representatives  of  the  vrtfe  under  the  resid- 
uary clause,  and  not  to  testator's  next  of  kin. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent.  Dig.  {  1140;  Dec.  Dig. 
<S=»527.) 

2.  WlLI*   «=!>820 — CONBTRTJOTIOJT — TbHBTS. 

Held,  that  the  specific  legacies  should  be  paid,  one-half  from  each  trust. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §§  2114-2119,  2121 ; 
Dec.  Dig.  <&=»820.] 

3.  Wills  <g=>531 — Constbuction — Interests. 

Held  that,  where  specific  legatees  had  died  leaving  issue,  such  issue  took 
per  capita  and  not  per  stirpes. 

[Ed.  Note.— For  other  eases,  see  WUla,  Cent  Dig.  {$  1148,  1144,  1148- 
1152 ;  Dec.  Dig.  «=531.] 
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4.   WlLI-S  <3=»439 — CONSTBtrCTION — ^POWEB  OF  CJOTJBT. 

The  court  should  not  Invade  the  realm  of  wlU-maklng,  but  must  give 
effect  to  the  testator's  Intention. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  952,  955,  957;  Dec. 
Dig.  «=»439.] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  the  United  States  Trust  Company  of  New  York,  as  trus- 
tee, against  Marshall  O.  Terry  and  Frank  L.  Hall,  as  executors,  and 
others.  From  a  judgment  construing  a  will,  the  named  defendants 
appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  RICH.  JJ. 

Ernest  P.  Hoes,  of  New  York  City,  for  appellants  ex'rs  of  Terry. 

Paul  R.  Towne,  of  New  York  City,  for  appellants  sisters  and  neph- 
ews and  nieces  of  testator. 

Charles  W.  McKelvey  and  William  G.  Barr,  both  of  New  York  City, 
for  respondents. 

STAPLETON,  J.  The  object  of  the  plaintiff's  action  is  a  judicial 
construction  of  the  will  of  Ambrose  M.  McGregor,  deceased,  in  rela- 
tion to  clauses  as  to  the  meaning  of  which  plaintiff  professes  to  be  in 
doubt.  The  plaintiff  is  a  trustee  of  a  trust  created  by  the  will.  The 
defendants  are  the  trustees  of  a  similar  trust ;  the  executors  named  in 
the  will  of  the  testator's  widow,  now  deceased;  the  executor  of  the 
will  of  the  testator's  son,  now  deceased;  adult  and  infant  collateral 
relatives  of  the  deceased,  who  are  legatees ;  and  certain  other  persons, 
in  whom  we  are  not  interested  in  the  disposition  of  this  appeal. 

The  testator  died  on  the  31st  day  of  October,  1900.  His  will  was 
executed  on  the  27th  day  of  January,  1897.  A  codicil  was  executed  on 
January  20,  1899.  The  will  was  probated  in  this  state,  in  the  county 
of  Westchester,  fhe  testator  was  survived  by'his  widow,  Tootie,  and 
his  son,  Bradford.  At  the  time  of  his  death  he  had  two  brothers  (John 
A.  and  Alexander  H.),  and  three  married  sisters  (Margaret  J.  Coleman, 
Mary  A.  Kendall,  and  Jane  Drake).  The  son  Bradford  died  on  the  7th 
day  of  September,  1902.  He  devised  and  bequeathed  the  bulk  of  his 
estate  to  his  mother,  the  testator's  widow.  The  widow  of  the  testator 
remarried.  Her  husband's  name  is  Terry.  She  died  on  the  17th  day 
of  August,  1912.  She  left  a  will  in  which  she  provided  generously  for 
her  kin  and  her  surviving  husband,  and  in  which  she  munificently  en- 
dowed an  Ohio  corporation,  named  "A.  M.  McGregor  Home,"  having 
among  its  purposes  the  care  of  destitute  aged  men  and  women  in  the 
village  of  East  Cleveland,  Ohio. 

Under  the  residuary  clause  of  the  will  of  Ambrose  M.  McGregor, 
his  widow  received  $1,046,535.36  out  of  a  total  estate  of  $1,512,274.51. 
The  questions  before  the  court  involve  the  distribution  by  the  two  trus- 
tees of  about  $273,000.  The  executors  of  the  testator's  widow  have 
also  contended  that  in  any  event  a  large  part  of  the  fund  now  held  as 
principal  includes  the  proceeds  of  certain  subscription  rights  and  stock 
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dividends  and  the  proceeds  of  stock  of  subsidiary  corporations  received 
by  the  trustees  in  connection  with  shares  of  the  Standard  Oil  Company 
of  New  Jersey,  which  proceeds  constitute  income  due  the  estate  of  the 
widow.  A  motion  on  their  behalf  was  granted,  reserving  their  rights 
in  these  issues  in  view  of  the  fact  that  such  issues  become  immaterial 
under  the  construction  of  the  will  adopted  by  the  trial  court. 

The  testator's  two  brothers  and  his  sister,  Margaret  Coleman,  died 
before  the  death  of  the  widow.  The  facts  as  to  the  testator's  brothers 
and  sisters  and  their  descendants  are  manifested  by  this  classification 
of  persons  and  reference  to  periods  of  time : 

Ambrose  M.  McGregor  had  two  brothers  and  three  sisters,  all  of 
whom  survived  him,  viz. : 

1.  John  A.  McGregor.  1 

2.  Alexander  H   McGregor.         I-  Died  prior  to  deatb  of  Mrs.  Terry. 

3.  Mrs.    Margaret   J.    Coleman.  J 

4.  Mrs.  Mary  Kendall.  ?   . ,       ,.  , 

5.  Mrs.   Jennie   Drake.  {  ^"^  »^^8- 

I.  John  A.  McGregor  died  July  25,  1910.    (Le  Roy  L.  McGregor  is  executor.) 
His  descendants  are: 

1.  Alanaon  A.  McGregor. 

2.  Le  Roy  L.  McGregor. 

(1)  John    A.    McGregor  \  „„..   ,  ,     .         ,      ,. 

(2)  Joe  F.  McGregor        J  ^°^  l"*""^  "'»<'"  ^*- 

11.  Alexander  H.  McGregor  died  September  20,  1904.     (Frank  McK.  Blggar 
Is  administrator.)    His  descendants  are: 

1.  Charles  J.  McGregor  died  August  8,  1007.     (Sara  G.  Mergenthal  is 

executrix.)    His  descendants  are: 

(1)  Dorothy  Is  over  14. 

(2)  Donald.  Xtt  A     -i* 

(3)  Mary    Isabelle.  J  ^nder  14. 

2.  Ambrose  Morrison  McGregor.    His  descendant  is: 

(1)  Robert  McGregor,  under  14. 
8.  Mrs.  Susie  F.  Durey.    Her  descendants  are: 

(1)  Thane  Durey,  over  14. 

(2)  Donald  Durey,  under  14. 
(3>  Gerald  Durey,  under  14. 

4.  Mrs.  Elizabeth  Isabelle  Giles.    Her  descendant  Is: 

a)  Marshall  McG.  Giles,  under  14. 
6.  Mrs.   Nellie  Kimball.     No  descendants. 

6.  Mrs.  Elsie  Biggar.    Her  descendants  are: 

(1)  Jane  B.  Biggnr,  under  14.     (Died  after  beginning  of  action, 
leaving  her  father,  Frank  McK.  Blggar,  her  only  next  of  kin.) 

7.  Mary  L.  McGregor  (now  Mrs.  Warren). 

(Mrs.  "Warren  has  one  child,  born  December,  191S,  who  has  no 
interest  in  the  fund.) 

8.  Margaret  Mildred  McGregor  (now  Mrs.  Woodworth). 

III.  Mrs.  Margaret  J.  Coleman,  died  in  February,  1912.    (Margaret  J.  Coleman 
is  administratrix.)    Her  descendant  is: 
(1)  Margaret  J.  Coleman. 
IV.  Mrs.  Mary  A.  KendalL    Her  descendants  are: 

(1)  John  Alexander  Kendall. 

(2)  William  H.  Kendall. 

(3)  Maude  B.  KendaU. 

(4)  Claude  G.  Kendall,  died  May  0th,  1901,  without  issue.     (Mary  A. 

Kendall  Is  administratrix.) 
V.    Mrs.  Jennie  Drake.    Her  descendant  is: 
(1)  Mrs.  Edna  M.  Fontaine. 

163  N.Y.S.— 14 
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The  clauses  of  the  will  presented  for  construction,  and  which  are  of 
controlling  importance,  read : 

"Twelfth.  To  the  United  States  Trust  Company  of  New  York,  I  give  the 
proceeds  of  one  hundred  and  twenty-flve  shares  of  Standard  OH  Trust  cer- 
tificates, to  hare  and  to  hold  the  same  In  trust,  to  Invest  and  reinvest  as  trus- 
tee for  my  wife  Tootle  B.  McGregor,  for  and  during  her  natural  life,  to  col- 
lect and  receive  the  interest.  Income  and  profits  thereof  and  to  pay  the  same 
to  my  said  wife  Tootle  B.  McGregor,  and  to  and  for  her  use  and  benefit  for 
and  during  her  natural  life;  and  unto  the  Union  Trust  Company  of  New 
York  I  give  the  proceeds  of  one  hundred  and  twenty-flve  shares  of  Standard 
Oil  Trust  Company  Certificates  on  the  like  trust  for  my  said  wife  Tootle  B. 
McGregor,  to  have  and  to  hold  in  trust  to  invest  and  reinvest,  collect  and  re- 
ceive the  interest  income  and  profits  thereof  and  pay  the  same  to  my  said 
wife  for  her  use  and  benefit,  and  for  and  during  her  natural  life;  and  upon 
the  death  of  my  said  wife  said  trusts  shall  cease,  and  then  the  funds  thereof, 
principal  and  unexpended  income  and  whatever  may  be  in  the  trusts  after 
deducting  legal  charges  and  commissions  shall  be  paid  and  applied  as  fol- 
lows— to  each  of  my  sisters  and  brothers  then  living  in  addition  to  the  sum 
bequeathed  to  them  each  in  the  third  paragraph  of  my  will  I  give  the  further 
sum  of  twenty-five  hundred  dollars,  and  unto  each  of  my  nieces  and  nephews 
the  children  of  my  said  sisters  and  brothers,  I  give  the  further  sum  of  one 
thousand  dollars,  such  additional  sums  and  legacies  to  go  in  like  manner  as 
in  such  third  paragraph  provided  in  case  of  decease  of  any  of  such  classes 
of  legatees  or  of  any  of  such  legatees,  the  Issue  of  any  deceased  to  take  the 
share  its  parent  would  have  received;  and  in  addition  to  the  five  thousand 
dollars  in  the  sixth  paragraph  of  this  my  will  trusteed  for  the  benefit  of  Am- 
brose Morrison  McGregor  I  give  unto  said  Cleveland  Trust  Company  upon  the 
like  trust  the  further  sum  of  five  thousand  dollars,  to  invest  and  reinvest, 
collect  and  receive  the  interest,  Income  and  profits  and  pay  and  apply  the 
same  to  and  for  the  use  and  benefit  of  said  Ambrose  Morrison  McGregor  until 
he  attains  the  age  of  thirty  years,  and  then  and  so  soon  as  he  reaches  his 
thirtieth  year  of  his  age  to  pay  to  him  the  principal  and  any  unexpended  In- 
come, and  in  case  of  his  death  before  he  shall  have  reached  his  thirtieth  year 
of  age  then  to  pay  the  principal  and  any  accumulation  of  Income  to  the  next  of 
kin  of  said  Ambrose  Morrison  McGregor ;  and  unto  Ed.  I*  Barber,  I  give  the 
sum  of  sixty-five  hundred  dollars  as  a  further  legacy,  and  if  he  shall  have 
died  leaving  issue,  then  the  same  shall  be  paid  to  such  issue;  and  unto  Ade- 
laide Louise  Barber,  I  give  a  further  legacy  of  sixty-five  hundred  dollars  if 
then  living,  and  If  she  shall  have  died  leaving  Issue  then  the  same  to  be  paid 
to  such  Lssue  then  living,  if  any;  and  unto  James  McCrosky,  if  then  living  at 
the  time  of  such  division  of  such  funds,  then  I  give  a  further  legacy  of  twen- 
ty-five hundred  dollars." 

"Fourteenth.  If  after  paying  the  additional  legacies,  at  the  termination  of 
the  trusts,  as  provided  and  directed  by  me,  in  the  twelfth  paragraph'  of  nay 
will,  there  remain  any  balance  and  funds,  over  and  above  the  sums  required 
to  meet,  pay  and  discharge  the  said  legacies,  and  the  bequests  and  the  trUst 
provided  for  Ambrose  Morrison  McGregor,  then  such  balances  and  surplus  of 
such  funds  shall  be  paid  and  belong  to  my  residuary  estate,  and  pass  there- 
after according  to  the  provisions  hereinafter  In  respect  to  the  residue  of  my 
estate." 

"Sixteenth.  All  the  rest,  residue  and  remainder  my  property  and  estate, 
both  real  and  personal,  of  every  name  and  nature  and  wherever  situated,  I  do 
hereby  give,  devise  and  bequeath  unto  my  .said  wife  Tootle  B.  McGregor,  if 
living  at  the  time  of  my  decease ;  and  in  the  event  of  the  death  of  my  wife 
prior  to  my  decease,  then  I  give,  devise  and  bequeath  said  rest,  residue  and 
remainder  of  all  my  property  and  estate  real  and  personal  to  my  said  son 
Bradford  B.  McGregor  and  If  he  shall  have  died,  also  prior  to  my  decease, 
leaving  issue  living  at  the  time  of  my  decease,  then  I  give,  devise  and  be- 
queath the  same  to  such  issue  of  my  said  son  then  living  If  any,  but  if  both  he, 
my  said  son  Bradford  and  my  said  wife  Tootle  B.  McGreger,  shall  have  died 
prior  to  my  decease,  and  my  said  son  Bradford  shall  leave  no  issue,  living  at  the 
lime  of  my  decease,  then  I  give,  devise  and  bequeath  all  the  said  rest,  residue 
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and  remainder  of  my  property  and  estate,  real  and  personal,  aforesaid,  unto 
my  heirs  at  law  and  next  of  kin,  living  at  the  time  of  my  decease." 

The  third  paragraph  of  the  will,  to  which  reference  is  made  in  the 
twelfth,  is  reproduced: 

"Third.  To  each  of  my  three  sisters  and  two  brothers,  who  may  be  living 
at  the  time  of  my  decease,  I  give  and  bequeath  the  sum  of  two  thousand  live 
hundred  dollars,  the  Issue  of  any  deceased  brother  or  sister  of  mine  to  talje 
the  share  to  which  such  deceased  brother  or  sister  of  mine  would  have  been 
entitled  under  this  provision  of  my  wUl  if  living  at  the  time  of  my  decease, 
and  unto  each  of  my  nieces  and  nephews,  the  children  of  my  said  brothers 
and  sisters,  I  give  and  bequeath  the  sum  of  one  thousand  dollars,  and  in 
case  either  of  them  shall  have  died  leaving  issue,  then  the  issue  of  any  of 
them  so  dying  to  receive  the  share  the  parent  would  have  rece'lved  If  living  at 
the  time  of  my  decease." 

The  questions  presented  for  solution  are : 

(1)  Should  the  surplus  remaining  after  the  payment  of  the  partic- 
ular legacies  mentioned  in  the  twelfth  paragraph  be  paid  to  the  ex- 
ecutors of  Tootie  B.  Terry,  or  does  such  surplus  pass  to  the  living 
brothers  and  sisters  and  the  issue  of  deceased  brothers  and  sisters  of 
testator  ?  The  trustees  contend,  and  the  trial  court  held,  that  the  for- 
mer alternative  presents  the  proper  construction. 

(2)  Should  each  legacy  be  paid  in  full  from  each  trust,  or  should 
such  legacies  be  paid  in  the  amount  of  one-half  from  one  trust  and 
one-half  from  the  other  trust?  The  trustees  contend,  and  the  trial 
court  held,  that  the  latter  alternative  presents  the  proper  construction. 

(3)  Where  legatees  have  died  leaving  issue,  do  such  issue  take  per 
capita  or  per  stirpes  ?  The  trustees  contend,  and  the  trial  court  held, 
that  such  issue  taJce  per  capita. 

[1-4]  We  approve  the  decision  of  the  learned  trial  court  in  the  three 
instances.  As  to  the  second  question,  we  are  content  to  say  that  in 
the  words  used  by  the  testator  there  is  no  foundation  for  the  daim  that 
the  demonstrative  legacies  should  be  duplicated.  He  made  a  precise 
fixation  of  the  sum  of  his  benefaction.  To  support  our  affirmance  of 
the  learned  trial  court's  decision  of  the  third  question,  it  is  sufScient  to 
cite  Schmidt  v.  Jewett,  195  N.  Y.  486,  88  N.  E.  1110,  133  Am.  St.  Rep. 
815,  and  Soper  v.  Brown,  136  N.  Y.  244,  32  N.  E.  768,  32  Am.  St.  Rep. 
731.  In  recording  our  affirmance  of  the  learned  trial  court's  decision 
on  the  first  question,  a  statement  may  be  desirable :  The  construction 
of  the  trial  court  did  not  overstep  the  bounds  of  interpretation  and 
invade  the  domain  of  will-making.  The  construction  gave  effect  to  the 
intent  of  the  testator,  plainly  and  unequivocally  expressed ;  the  intent 
not  being  in  contravention  of  a  statute  or  of  public  policy.  It  favored 
the  vesting  of  the  remainder.  It  avoided  intestacy  as  to  the  surplus  of 
the  trust  fund.  The  result  has  the  approval  of  authority.  Cammann 
v.  Bailey,  210  N.  Y.  19,  30,  103  N.  E.  824;  Salter  v.  Drowne,  205  N. 
Y.  204,  212,  98  N.  E.  401 ;  Herzog  v.  Title  Guarantee  &  Trust  Co., 
177  N.  Y.  86,  92,  69  N.  E.  283,  67  L.  R.  A.  146;  Haug  v.  Schumacher, 
166  N.  Y.  506,  513,  60  N.  E.  245. 

By  the  fourteenth  clause  it  is  definitely  provided  that  the  surplus  of 
the  trust  fund  created  by  the  twelfth  clause,  over  and  above  the  amounts 
of  the  legacies  to  collateral  relatives,  shall  "be  paid  and  belong  to  my 
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residuary  estate,  and  pass  thereafter  according  to  the  provisions  here- 
inafter in  respect  to  the  residue  of  my  estate."  The  meaning  of  these 
words  is  plain.  The  collateral  relatives  do  not  assert  that  this  surplus 
was  not  disposed  of  under  the  residuary  clause.  Their  contention  is 
that  they  are  the  resicluary  legatees.  By  the  sixteenth  or  residuary 
clause  of  his  will  the  testator  gives  all  of  his  residuary  estate,  "of  every 
name  and  nature,"  to  his  widow  "if  living  at  the  time  of  my  decease." 
The  collateral  relatives  are  not  to  participate  in  the  residuary  estate 
if  the  widow  or  his  son  or  the  issue  of  his  son  are  living  at  the  time  of 
testator's  death.  The  widow  and  the  son  lived  after  him.  The  pro- 
visions of  the  residuary  clause  are  substitutional,  one  person  or  class 
being  substituted  for  another.  The  determinative  event  in  £ach  case 
is  the  death  of  the  testator,  none  other  being  expressed  or  implied. 
Each  person  or  class  takes  all  or  none  of  the  residue.  It  is  not  con- 
vincing to  suggest  that  the  testator  must  have  meant  something  other 
than  his  words  plainly  import  upon  the  assumption  that  it  is  an  incon- 
gruity intolerable  in  law  for  the  life  beneficiary  of  a  trust,  the  funds 
of  which  by  the  terms  of  the  will  and  codicil  may  be  invested  in  se- 
curities of  fluctuating  value,  to  have  a  vested  remainder  in  the  surplus 
of  the  corpus  of  the  trust  fund  after  the  payment  of  demonstrative 
legacies  large  in  amount  to  legatees  uncertain  in  number.  Doane  v. 
Mercantile  Trust  Co.,  160  N.  Y.  494,  55  N.  E.  296;  Riker  v.  Corn- 
well,  113  N.  Y.  115,  127,  20  N.  E.  602;  Brown  v.  Richter,  25  App. 
Div.  239,  49  N.  Y.  Supp.  368;  Matter  of  Asch,  75  App.  Div.  486,  495, 
78  N.  Y.  Supp.  561 ;  Connolly  v.  ConnoUv,  122  App.  Div.  492,  495, 
107  N.  Y.  Supp.  185. 

The  cases  upon  which  the  collateral  relatives  rely  are  distinguishable 
because  of  the  peculiar  language  of  the  wills  involved,  and  the  applica- 
tion of  a  rule  inapplicable  in  the  case  at  bar. 

In  Delaney  v.  McCormick,  25  Hun,  574,  affirmed  88  N.  Y.  174,  the 
will  contained  no  words  of  gift  in  relation  to  the  property  in  question, 
and  the  court  applied  the  rule  that,  where  there  is  no  language  im- 
porting a  gift  except  in  the  direction  to  convert  real  estate  into  money 
and  then  make  distribution,  time  is  annexed  to  the  substance  of  the 
gift  and  the  vesting  is  postponed. 

In  Salter  v.  Drowne,  supra,  205  N.  Y.  215,  98  N.  E.  404,  the  court's 
decision  is  epitomized  in  this  paragraph : 

"If,  instead  of  holding  as  we  do  In  this  case  that  the  Intent  of  the  testatrix 
as  shown  by  her  will  was  to  postpone  any  possible  Testing  of  the  corpus  of 
the  trusts  until  the  death  of  her  daughter,  we  were  In  doubt  about  her  In- 
tention, the  rule  to  be  applied  in  construing  the  will  In  this  state  is  that  where 
a  gift  arises  from  a  direction  to  divide  or  convey  the  trust  property  among 
a  specified  class  of  persons,  and  such  division  or  conveyance  is  contingent  and 
dependent  upon-  the  happening  of  one  or  more  uncertain  events,  the  gift  does 
not  vest  until  the  time  for  distribution  or  conveyance  arises." 

In  the  tenth  clause  of  the  will  before  us,  when  the  testator  intended 
to  attach  a  future  condition  or  contingency  to  the  substance  of  the  gift, 
he  was  reasonably  and  substantially  accurate  in  the  expression  of  that 
intention.    The  clause  reads : 

"To  the  United  States  Trust  Company  of  New  York,  I  give  the  proceeds  of 
one  hundred  and  twenty-flve  shares  of  Standard  Oil  certificates,  to  have  and 
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to  hold.  In  trust,  to  Invest  and  reinvest,  to  receive  the  interest.  Income  and 
profits,  and  pay  the  same  to  my  said  son,  Bradford  B.  McGregor,  and  to  and 
for  the  use  and  benefit  of  my  said  son  Bradford  B.  McGregor,  for  and  during 
his  natural  life,  and  upon  his  decease,  to  pay  over  the  priucipal  and  any  un- 
expended Income  U>  the  Issue  of  my  said  son  Bradford,  and  in  the  event  of  his 
death  leaving  no  issue,  then  to  pay  the  same  to  luy  next  of  kin  then  living." 
Salter  v.  Drowne,  supra,  205  N.  Y.  210,  98  N.  E.  401. 

The  learned  counsel  for  the  collateral  relatives  suggests  that: 

"The  fourteenth  paragraph  was  an  afterthought,  Inserted  after  the  will  had 
been  drafted;  and  because  the  person  who  drew  this  will  did  not  in  the 
twelfth  paragraph,  as  In  the  tenth  and  eleventh  paragraphs,  go  on  and  make 
n  complete  disposition  of  the  corpus  of  the  trust  fund,  but  attempted  to  dis- 
pose of  it  by  making  its  ultimate  disposition  pass  under  the  residuary  clause 
following." 

The  adoption  of  this  hypothesis  would  lead  us  into  the  boundless 
realm  of  imagination — a  journey  to  be  avoided  by  those  engaged  in 
the  prosaic  work  of  interpreting  written  instruments. 

We  think  the  construction  of  the  learned  trial  court  as  to  the  own- 
ership of  the  surplus  of  the  fund  we  have  been  considering  was  com- 
pelled by  the  plain  language  of  the  will,  and  that  it  is  in  hannony  with 
the  entire  testamentary  scheme  of  the  testator. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


In  re  GREAT  NORTHERN  TRADING  OO.    (No.  7231.) 

(Supreme  Court,  Appellate  Division,  First  Department    May  7,  1915.) 

cobfobations  ^=3610 — dmbolution — cl^aims  aoainst  dibxctobs — ^rights  of 
Creditobs — Statutes  . 

Where  a  corporation,  whose  only  actual  business  was  speculation  on 
margins,  which  was  left  to  the  management  of  the  president  and  treasur- 
er, had  issued  bonds  to  the  amount  of  f 26,000,  whidi  were  sold  on  fraud- 
ulent representations  and  with  a  premium  of  preferred  or  common  stock, 
the  proceeds  of  part  of  which,  amounting  to  $U,000,  was  the  only  money 
ever  received  by  it,  and  where  its  speculations  were  unprofitable,  although 
it  declared  several  dividends,  and  its  assets  were  reduced  to  $1,000  in 
cash  and  an  equity  worth  nominally  $1,700,  the  directors'  petition  for  a 
voluntary  dissolution  would  be  denied,  and,  if  creditors  desired,  its  cor- 
porate existence  continued  that  they  might  assert  the  claims  of  the  cor- 
poration against  its  ofilcers  and  directors,  as  provided  by  General  Cor- 
poration Law  (OonsoL  Laws,  c.  23)  {§  90,  91. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  $$  2424-2430 ; 
Dec.  Dig.  «=»610.] 

Appeal  from  Judgment  on  Report  of  Referee. 

In  the  matter  of  the  application  for  a  voluntary  dissolution  of  the 
Great-  Northern  Trading  Company,  a  corporation.  Application  denied, 
and  applicants  appeal.  Affirmed  on  opinion  of  Percival  H.  Gregory, 
referee. 

The  referee's  opinion  was  as  follows : 

This  is  a  proceeding,  instituted  by  a  majority  of  the  directors  of  the  Great 
Northern  Trading  Company,  a  domestic  business  corporation,  for  its  dissolu- 
tion.   The  order  requiring  all  interested  persons  to  show  cause  why  the  cor- 

^ssFoT  oUier  cases  aee  saiue  topic  &  KBY-NUMBEIB  in  all  Ksy-Numbered  Dlgsats  &  Indexes 
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poratloa  should  not  be  dissolved  was  made  returnable  before  me,  as  referee, 
and  I  have  taken  testimony  and  have  made  my  report  thereon  as  directed  by 
the  statute  (General  Corporation  Law,  |§  186,  187). 

The  dissolution  of  the  corporation  is  opposed  by  certain  of  its  creditors  who 
are  holders  of  its  bonds.  • 

The  corporation  was  created  by  the  filing  of  its  certificate  of  incorporatloD 
in  the  month  of  January,  1908.  Its  authorized  capital  stock  was  $100,000,  of 
which  $75,000  was  to  be  common  and  $25,000  preferred,  and  it  was  stated 
that  the  amount  of  capital  with  which  the  corporation  would  begin  business 
was  $15,000. 

The  purposes  for  which  the  corporation  was  formed,  as  stated  in  its  cer- 
tificate, were,  among  others,  to  transact  a  general  real  estate  and  agency  busi- 
ness including  the  management  of  estates;  to  act  as  agent  for  any  persons 
or  corporations  dealing  In  real  estate  or  personal  property,  making  or  ob- 
taining loans,  effecting  Insurance  as  agents;  to  conduct  a  general  brokerage 
business,  buy  and  sell  stocks,  bonds,  etc.,  to  develop  and  extend  the  business 
interests  of  firms,  corporati<ms,  and  individuals ;  to  deal  in  securities  or  In- 
vestments of  any  kind  and  generally  with  full  power  to  perform  any  and  all 
acta  connected  therewith  or  arising  therefrom  for  the  purposes  of  the  busi- 
ness. 

The  only  business  actually  done  by  the  company  has  been  to  speculate  on 
margin  in  stocks,  cotton,  and  provisions.  That  the  enterprise  should  end  In  a 
petition  for  voluntary  dissolution  on  the  ground  of  Insolvency  Is,  perhaps,  not 
remarkable ;  but  the  conduct  of  the  company's  affairs  has  been,  in  many  re- 
spects, so  extraordinary  that  I  am  of  the  opinion  that  the  petition  of  lis  di- 
rectors for  dissolution  should  not  be  granted  in  face  of  the  opposition  of  its 
creditors. 

On  April  1,  1808,  at  the  first  meeting  of  the  stockholders  after  the  organiza- 
tion of  the  company,  the  petitioner  Halsey  was  elected  a  director  of  the  com- 
pany, and  the  following  resolution  was  passed:  "Moved,  seconded  and  car- 
ried by  vote  of  all  stockholders  that  Albert  Halsey,  of  166  Schermerhom  street, 
Brooklyn,  N.  Y.,  be  and  he  Is  hereby  authorized  and  directed  to  take  all  the 
money  belonging  to  the  company  now  and  at  any  time  hereafter  belonging  to 
the  company  and  to  invest  the  same  at  his  own  discretion  for  the  benefit  of 
the  company,  and  at  his  own  option  and  discretion  and  In  his  own  name,  but 
for  the  benefit  of  the  company,  and  without  giving  any  notice  to  the  directors 
or  oflScers  or  stockholders  of  said  company,  to  buy  or  sell  or  to  both  buy  and 
sell  wholly  at  his  own  option  and  at  such  times  and  in  such  manner  as  to 
him  shall  seem  best,  any  stocks  or  bonds  or  grain  or  cotton  or  provisions  or 
other  things  and  to  begin  and  close  such  transactions  at  such  time  or  times 
as  to  him  shall  seem  best,  employing  for  that  purpose  any  broker  or  brokers 
be  may  see  fit  and  placing  with  such  broker  or  brokers  all  such  orders  as  he 
shall  deem  for  the  best  interest  of  the  company  and  to  compensate  such  broker 
or  brokers  at  the  usual  and  reasonable  rate,  such  purchases  or  sales  to  be  ei- 
ther made  outright  or  on  margin  and  such  margin  as  said  Halsey  shall  deem 
best,  this  authorization  to  Include  also  the  power  to  sell  short  and  to  place 
stop  loss  orders  and  to  do  all  usual  and  proper  things  in  connection  with  the 
purchase  and  sale  or  short  sale  of  stock  in  his  own  name,  but  for  the  benefit 
of  the  company,  ^nd  the  treasurer  of  the  company  Is  hereby  authorized,  em- 
powered and  directed  to  deliver  to  said  Halsey  now  and  at  any  times  hereafter 
all  money  of  the  company  that  said  Halsey  may  call  for  to  be  disposed  of  as 
said  Halsey  may  see  fit" 

A  similar  resolution  was  passed  at  a  meeting  of  the  directors  held_  on  tbe 
same  day  at  which  Mr.  Halsey  was  also  elected  president  of  the  company. 
Later  in  the  same  year  he  was  also  elected  treasurer,  and  he  has  since  been 
acting  as  both  president  and  treasurer. 

Subsequently  the  stockholders  and  the  directors  passed  resolutions  author- 
izing the  issuance  of  bonds  of  the  corporation  to  the  amount  of  $25,000  and  fur- 
ther authorized  the  Issuance  as  a  "premium"  to  each  purchaser  of  such  bonds 
of  such  an  amount  of  preferred  or  of  common  stock,  or  of  both,  as  in  the  dis- 
cretion of  the  president  might  be  found  desirable  in  each  case.  The  resolution 
also  provided  that  "the  bonds  may  be  floated  on  such  conditions  as  to  price 
and  all  other  matters  as  shall  be  deemed  best  by  the  president,  and  the  dUter- 
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ent  reapectlTe  bonds  may  be  floated  on  different  conditions  and  are  not  re- 
quired to  be  floated  on  uniform  conditions,  as  to  prices,  premiums  or  circum- 
stances or  maturity  dates." 

Bonds  were  accordingly  prepared  and  were  offered  for  sale  upon  representa- 
tions of  the  most  grossly  false  and  fraudulent  character.  The  offer  of  ^ese 
bonds  met  with  the  customary  response  in  such  cases  although,  oddly  enough, 
the  subscriptions  aggregated  only  $10,000.  This  sum  was  paid  in  by  the  pur- 
chasers, and  bonds  to  that  amount  were  Issued  to  them.  With  each  dollar 
in  bonds  so  Issued  the  company,  with  one  or  two  exceptions,  Issued  and  gave 
away  $1  of  Its  preferred  aud  $2  of  Its  common  stock. 

The  stock  thus  Issued  was  not  Invariably  given  to  the  purchasers  of  the 
bonds.  It  was  sometimes  given  In  part  to  the  intermediary  who  had  procured 
the  purchaser  for  the  bonds,  or,  In  the  graphic  phrase  of  one  of  the  wit- 
nesses, to  the  person  who  had  got  the  other  person  In.  In  this  manner  one  of 
the  witnesses  who  appeared  before  me  and  whose  total  investment  in  the  con- 
cern was  $100  became  the  owner  of  bonds  to  that  amount  and  of  stock  to  the 
amount  of  over  $10,000. 

It  was  from  the  sale  of  these  bonds  that  the  only  money  or  property  of 
value  appears  ever  to  have  been  received  by  or  on  behalf  of  the  corporation, 
except  that  $500  was  previously  pald  In  by  Mr.  Ilalscy  for  preferred  stock. 
This  sum,  however,  was  later  credited  to  him  as  part  of  the  purchase  price 
of  $1,000  In  bonds. 

The  moneys  thus  received  were  all  taken  into  the  possession  of  the  treas- 
urer, pursuant  to  the  resolution  of  April  1,  1908,  and  were  by  him  deposited 
in  his  own  name  in  various  banks.  In  most  cases  they  were  mingled  in  the 
same  accounts  with  his  own  moneys,  and  the  only  record  of  how  much  be- 
loni:ed  to  him  and  how  much  to  the  company  was  contained  in  memorandums 
made  and  retained  by  him.  The  same  thing  is  true  of  moneys  received  as 
profits  upon  the  speculative  transactions  conducted  by  him  for  the  benefit  of 
the  company.    The  company  itself  kept  no  books  of  account 

With  the  moneys  thus  coming  into  his  hands  the  treasurer  entered  upon 
the  series  of  speculations  in  stocks,  cotton,  and  provisions  which  has  been  its 
sole  business  since  Its  organization.  The  transactions  were  made  upon  mar- 
gin and  consisted  both  of  purdiases  for  a  rise  and  of  so-callod  "short  sales." 
These  transactions  were  all  conducted  in  the  name  of  the  treasurer,  who  was, 
at  the  same  time,  speculating  for  his  own  account  through  the  same  brokers. 
No  separate  acc-ounts  were  kept  of  transactions  Intended  for  his  own  account 
and  of  those  said  to  have  been  intended  for  the  benefit  of  the  company.  No 
Indication  was  given  to  the  brokers,  at  the  time  the  various  orders  to  buy  or 
sell  were  given,  as  to  which  orders  were  intended  for  his  personal  account  and 
which /or  the  account  of  the  company.  The  only  indication  ever  made  of  any 
dlfferentiatioi).  between  the  two  interests  consisted  of  loose  pencil  memoran- 
dums made  and  retained  by  himself. 

The  speculations  thus  conducted  for  the  company  were  not,  according  to 
the  treasurer's  account,  profitable  to  the  company.  On  the  contrary,  each 
year's  operations  resulted  in  a  loss,  and  the  net  result  of  the  six  years'  busi- 
ness is  that  the  assets  of  the  company  are  now  reduced  to  $1,050  in  cash  to- 
gether with  Its  equity  In  100  shares  of  New  York  Air  Brake  Company  stock 
bought  oh  margin  and  now  pledged  with  the  brokers  to  secure  their  advances. 
The  value  of  this  equity  Is  estimated  by  the  treasurer  to  be  about  $1,700,  but 
It  is  impossible  to  say  from  the  evidence  before  me  what  it  actually  amounts 
to,  owing  to  the  complications  arising  from  the  mingling  of  other  speculation 
in  the  same  account  in  which  this  stock  was  carried. 

Notwithstanding  the  steady  losses  of  the  company  from  year  to  year,  divi- 
dends were  continuously  paid  to  the  stockholders  at  least  once  every  three 
months  from  April  1, 1909,  to  July  1, 1913,  and,  during  part  of  the  time,  once 
every  month. 

According  to  the  treasurer's  account,  not  only  has  the  company  lost  all  its 
own  moneys,  except  the  remaining  assets  above  mentioned,  but  It  has  further 
lost  $6452.61  which  he  claims  to  have  advanced  to  It  and  for  which  he  waives 
any  claim. 

While  I  have  not  attempted  to  go  into  this  account  in  detail  or  to  pass  upon 
Its  correctness  in  this  proceeding,  ^lough  has  appeared  in  the  testimony  to 
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show  that  charges  have  been  made  in  the  account  against  the  company  for 
disbursements  made  in  matters  with  which  It  had  no  concern. 

From  the  facts  recited  It  seems  plain  that  the  corporation  has  at  least  an 
apparent  cause  of  action  against  its  officers  and  directors,  or  some  of  them, 
for  maladmluistration  of  Its  affairs.  It  seems  equally  clear  that  the  court 
cannot,  in  this  proceeding,  malce  any  binding  adjudication  as  to  the  existence 
or  extent  of  that  liability.  I  am  of  the  opinion,  however,  that  the  petition  of 
the  directors  for  a  voluntary  dissolution  of  the  corporation  ought  not  to  be 
granted,  In  the  face  of  the  objection  of  the  creditors  who  have  appeared  in 
the  proceeding  and  opposed  the  application.  If  they  desire  that  the  corporate 
existence  be  continued  until  they  can  have  an  opportunity  to  assert  the  claims 
of  the  corporation.  In  a  representative  action  or  otherwise,  against  Its  officers 
and  directors,  I  thinU  the  opportunity  should  be  given  them.  See  Matter  of 
Rateau  Sales  Co.,  201  N.  X.  420,  SH  N.  E.  869;  General  Corporation  Law,  §} 
90,  91 ;  Sage  v.  Culver,  147  N.  Y.  241,  41  N.  E.  513 ;  Davis  v.  WUson,  150  App. 
Dlv.  70i,  135  N.  X.  Supp.  825. 

I  am  of  the  opinion  therefore  that  the  application  should  be  denied,  with  one 
bill  of  costs  to  the  respondent  Bloxbam  and  one  bill  of  costs  to  the  respond- 
ents Dryer,  Moody,  and  McLoud  to  be  paid  by  the  petitioners  personally,  with- 
out prejudice,  however,  to  a  renewal  of  the  application  after  the  lapse  of  six 
months,  provided  there  shall  be  no  litigation  then  pending  by,  on  behalf  of, 
or  against,  the  corporation. 

I  think  I  ought  to  call  the  attention  of  the  court  to  the  fact  that,  as  appears 
from  the  testimony,  several  of  the  persons  most  actively  connected  with  the  af- 
fairs of  this  corporation  were  members  of  the  bar  of  this  court. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

C.  T.  Kunkel,  of  Brooklyn,  for  appellants. 

A.  M.  Schaffer,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Judgments  and  orders  affirmed,  with  costs,  on  the 
opinion  of  Percival  H.  Gregory,  Referee.    Orders  filed. 


HAUSER  V.  P.   J.   RITTEE  CONSERVE   CO. 

(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1915.) 

Account  Stated  ®=»1 — Proof — Judgment. 

Plaintiff  in  an  action  on  an  account  stated,  who  conceded  the  defend- 
ant's contention  that  its  manager  had  said  at  the  time  of  the  agreement 
that  there  were  certain  deductions  to  be  made,  failed  to  establish  an 
account  stated,  and  judgment  against  defendant  could  not  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Account  Stated,  Cent.  Dig.  gj  1-8; 
Dec.  Dig.  «=>1.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Henry  Hauser  against  the  P.  J.  Ritter  Conserve  Com- 
pany. Judgment  tor  plaintiff  rendered  by  the  court  without  a  jury, 
and  defendant  appeals.  Reversed,  and  judgment  rendered  for  de- 
fendant without  prejudice  to  a  new  action. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE-' 
TON,  JJ. 

@=>ror  other  cases  tee  san-.e  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Graham  &  L'Amoreaux,  of  New  York  City  (Ralph  Polk  Buell,  of 
New  York  City,  of  counsel),  for  appellant. 

Groehl,  Weiss  &  Neuwirth,  of  New  York  City  (John  J.  Weiss,  of 
New  York  City,  of  counsel),  for  respondent. 

PENDLETON,  J.  This  is  an  action  on  an  account  stated.  The 
question  is  one  of  fact,  whether  the  parties  agreed  on  a  fixed  sum  as 
being  due.  Plaintiff  in  his  testimony  given  in  rebuttal  practically  con- 
cedes the  contention  of  defendant's  witnesses  that  defendant's  sales 
manager  said  at  the  time  there  were  certain  deductions  to  be  made, 
thus  negativing  his  contention  of  an  account  stated.  If  plaintiff  had 
sued  on  his  contract,  the  question  of  what,  if  any,  deductions  were 
proper,  could  have  been  tried  out. 

Hkving  elected  instead  to  sue  on  an  account  stated,  and  failed  to 
establish  it,  the  judgment  should  be  reversed,  with  costs,  and  judgment 
rendered  for  defendant,  with  costs,  without  prejudice  to  a  new  ac- 
tion.   All  concur. 


PHOTOS  V.  COUFOS  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1915.) 

Courts  ®=»189 — Municipai,  Coubts — Discontinuance  of  Action — Judgment 

0!»   COUHTEBCLAnt. 

The  discontinuance  of  an  action  to  foreclose  a  chattel  mortgage  In  the 
Municipal  Court  terminates  the  defendant's  right  to  litigate  his  counter- 
claim, so  that  a  bearing  and  Judgment  for  defendant  on  the  coiuiterclalm 
was  erroneous ;  and  the  fact  that  no  objection  to  the  procedure  was  made 
by  plaintiff's  attorney  did  not  warrant  his  recovery. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  409,  412,  413,  429, 
458 ;   Dec.  Dig.  <3=»189.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Aleck  Photos  against  Steve  Coufos  and  "John  Doe,"  the 
true  name  of  the  defendant  being  unknown,  but  being  the  party  conduct- 
ing a  restaurant  at  995  Westchester  Avenue,  Borough  of  the  Bronx, 
New  York  City,  from  a  judgment  for  defendants,  and  from  an  order 
denying  his  motion  to  vacate  it,  plaintiff  appeals.  Reversed,  and  judg- 
ment on  counterclaim  vacated. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Norman  &  Church,  of  New  York  City  (Arthur  B.  Church,  of  New 
York  City,  of  counsel),  for  appellant 
David  B.  Blum,  for  respondents. 

GUY,  J.  In  this  action  to  foreclose  a  chattel  mortgage  a  writ  of 
seizure  was  granted  by  the  court. 

The  defendants,  other  than  the  mortgagor,  served  an  answer  coun- 
terclaiming  for  the  sum  of  $389.25  alleged  to  have  been  obtained  from 
them  through  duress  by  the  marshal;  said  defendants,  it  is  claimed, 

^soVoT  Other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  ludexeb 
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being  compelled  to  pay  that  sum  of  money  to  prevent  the  marshal  from 
carrying  their  property  away  from  their  place  of  business. 

When  the  cause  was  reached  for  trial,  the  plaintiff's  attorney  moved 
to  discontinue.  Upon  the  objection  of  the  answering  defendants,  the 
trial  justice  marked  the  action  discontinued  without  prejudice  to  a  new 
action  upon  plaintiff's  discontinuance,  and  then  proceeded  with  an  in- 
quest on  defendant's  counterclaim,  and  rendered  judgment  against  the 
plaintiff  for  $418.66.  A  motion  to  vacate  this  judgment  was  denied. 
The  learned  trial  justice  erred  in  proceeding  to  take  proof  on  the  coun- 
terclaim after  the  discontinuance.  The  discontinuance  terminated  the 
right  of  the  defendant  to  litigate  the  counterclaim  in  the  action  (A.  M. 
Engel  &  Co.  V.  Davis,  81  Misc.  Rep.  202,  142  N.  Y.  Supp.  469),  and 
the  fact  that  no  objection  w.as  made  by  the  plaintiff's  attorney  to 
the  procedure  does  not  warrant  defendants'  recovery. 

Judgment  reversed,  with  costs,  and  judgment  on  counterclaim  vacat- 
ed.   All  concur. 


DONNELL  T.  FIRST  MORTGAGE  &  REAL  ESTATE  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.     May  13,  1915.) 

1.  AccoKD  AND  Satisfaction   ®=»7— Liquidated   Debt— Pabt  Patment — Ef- 

fect. 

Where  plaintiff's  demand  was  for  a  liquidated  amount,  and  tliere  was 
no  dispute  between  the  parties  as  to  the  sum  which  should  be  paid,  and 
there  was  a  partial  payment  which  was  not  received  in  lull  discharge, 
there  was  no  accord  and  satisfaction. 

[EJd.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent.  Dig. 
§!  46-58,  66,  04,  95;   Dec.  Dig.  «S=>7.) 

2.  Bbokebs  <£=s>89— Commissions— AonoRA— Evidence. 

The  testimony  of  a  broker  suing  for  commissions  for  procuring  a  pur- 
chaser that  he  was  entitled  to  recover  $000,  that  he  had  received  $500  on 
account,  that  the  principal  did  not  deny  the  balance  but  asked  for  time, 
and  that  the  balance  was  not  paid,  was  not  contradicted  by  a  receipt  for 
1500  "being  commissioned  on  sale  of"  property,  and  it  was  error  to  direct 
a  verdict  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  §!  116-120;  Dec. 
Dig.  «=j86.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  John  F.  Donnell  against  the  First  Mortgage  &  Real  Estate 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Judson  D.  Campbell,  of  New  York  City,  for  appellant 
W.  Arthur  Howell,  of  New  York  City,  for  respondent. 

•  GUY,  J.  In  this  action  for  the  recovery  of  commissions  upon  the 
sale  of  real  estate,  the  plaintiff  claimed  that  the  property,  which  was 
sold  through  his  efforts  for  $7,000,  was  listed  by  the  defendant  at  $6,- 

®=3For  otber  cases  see  game  topic  &  KET-NUMBBR  In  all  Ker-Nomliered  Digests  ft  Indaxos 
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500,  and  that  the  defendant  agreed  to  pay  him  10  per  cent,  of  the  list 
price  and  also  one-half  of  any  excess  received  over  that  figure,  making 
his  total  commission  $900,  of  which  $400  remained  unpaid. 

The  plaintiff  testified  to  the  agreement  as  alleged  and  the  perform- 
ance of  the  contract  on  his  part.  That  he  had  received  $500  on  account 
and  demanded  pajmient  of  the  balance.  That  defendant's  president  did 
not  deny  the  balance  was  owing  the  plaintiff,  but  asked  him  to  wait 
"until  we  get  on  our  feet  and  we  will  pay  you.  We  will  settle  up  with 
you."    That  the  balance  was  not  paid. 

Defendant's  counsel  on  cross-examination  of  plaintiff  put  in  evidence 
his  receipt  given  to  the  defendant,  for  $500,  "being  commission  on  sale 
of"  the  property  in  question,  and  also  defendant's  check  given  to  plain- 
tiff in  payment  of  this  sum.  ' 

The  plaintiff  then  rested  his  case,  and  the  defendant  moved  to  dismiss 
on  the  ground : 

"That  the  receipt  signed  and  the  check  paid  is  an  accord  and  satisfaction 
In  fall  payment  of  all  commissions  to  be  paid  on  sale." 

There  was  no  ruling  on  this  motion,  and  the  defendant  rested  with- 
out putting  in  any  evidence,  and  then  moved  for  the  direction  of  a  ver- 
dict on  the  ground  that  the  commission  had  been  paid,  which  motion 
was  granted  by  the  court. 

[1,2]  The  direction  of  a  verdict  is  error  fatal  to  the  judgment. 
There  was  no  question  of  accord  and  satisfaction  in  the  case,  because 
the  plaintiff's  daim  was  for  a  liquidated  amount,  and  there  was  no 
evidence  of  any  dispute  between  the  parties  as  to  the  sum  which  should 
be  paid,  or  that  the  $500  was  a  receipt  in  full  discharge  of  the  demand 
Ryan  v.  Ward,  48  N.  Y.  204,  8  Am.  Rep.  539;  Fuller  v.  Kemp,  132 
N.  Y.  231,  33  N.  E.  1034,  20  L.  R.  A.  785  j  Komp  v.  Raymond,  175 
N.  Y.  102,  67  N.  E.  113.  The  receipt  did  not  contradict  the  plaintiff's 
testimony  as  to  the  agreed  compensation  for  his  services,  that  he  had 
made  demand  for  the  balance,  that  the  defendant  promised  to  pay  it, 
but  had  breached  its  contract. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.   All  concur. 


CLABK  et  al.  ▼.  SALINGEB. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  13,  1915.) 

Pbiwcipal  and  Agent  ©=22— Evidence  of  Aoenot— DECLABAnONa 

Declarations  of  an  agent  as  to  his  agency,  in  the  absence  of  the  prin- 
cipal, are  inadmissible  against  the  principal. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  i  40; 
Dec.  Dig.  <g=»22.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Theodore  S.  Clark  and  another  against  Hannah  Salinger. 
From  a  judgment  for  plaintiffs,  rendered  after  a  trial  without  a  jury, 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

®=>For  oUier  cases  ne  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digesta  ft  Indexes 
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Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Kremer  &  Strasser,  of  New  York  City  (Walter  J.  Rose,  of  New 
York  City,  of  counsel),  for  appellant. 

Robinson  &  Lauber,  of  New  York  City  (Joseph  E.  Lauber,  of  New 
York  City,  of  counsel),  for  respondents. 

GUY,  J.  This  action  is  brought  to  recover  the  purchase  price  of  a 
set  of  furs  alleged  to  have  been  purchased  by  the  defendant  from  the 
plaintiffs  during  the  month  of  December,  1912. 

The  evidence  shows  that,  during  ai  period  of  two  years  previous  to 
the  alleged, transaction,  the  defendant  had  an  account  with  plaintiffs; 
that  on  or  about  December  6,  1912,  the  defendant  called  at  plaintiffs' 
place  of  business  to  have  some  furs  repaired,  and,  while  there,  stated 
that  she  might  shortly  be  considering  getting  a  new  set  of  furs,  and 
would  come  in  again ;  that  thereafter  her  son  George  Salinger  called 
at  plaintiffs'  place  of  business  and  ordered  the  set  of  furs  in  question, 
stating  that  the  reason  his  mother  did  not  come  down  was  that  she  was 
ill ;  that  the  furs  were  delivered  at  defendant's  residence  on  December 
12,  1912. 

Defendant  testified  that  she  had  no  knowledge  that  the  furs  had 
been  bought  in  her  name  or  had  been  charged  to  her,  but  was  informed 
by  her  two  sons  that  they  were  a  Christmas  gift  from  her  sons ;  that 
she  had  the  furs  for  about  ten  days  when  her  son  George  took  them 
away  from  her. 

One  of  the  plaintiffs*  witnesses  testified  that,  about  ten  days  after 
the  delivery  of  the  furs,  defendant  called  at  plaintiffs'  place  of  busi- 
ness, and  when  asked,  "How  do  you  like  your  furs?"  replied,  "They 
are  beautiful." 

Defendant  testified  positively  that  she  never  authorized  her  sons  to 
make  any  purchase  of  furs  on  her  account,  and  had  never  ratified  or 
approved  of  the  purchase.  Plaintiffs  introduced  evidence,  however, 
that,  about  seven  months  after  the  purchase  of  the  furs,  defendant  made 
a  payment  to  plaintiff.  This  payment  defendant  claims  was  on  account 
of  a  bill  for  repairs  to  other  furs.  Plaintiffs  claim  it  was  on  account  of 
the  bill  in  question. 

The  evidence  shows  that  bills  for  the  furs  in  question  were  sent  to 
each  of  the  sons  as  well  as  to  the  defendant.  Defendant  testified  that 
she  never  received  any  bill  for  the  furs,  and  was  never  informed  that 
they  had  been  charged  to  her  account,  until  six  months  after  the  furs 
had  been  taken  away  from  her  by  her  son  George.  There  is  no  con- 
vincing evidence  of  ratification  by  defendant  with  knowledge  of  the 
facts. 

Under  objection  and  exception  of  defendant's  counsel,  the  court  per- 
mitted plaintiffs'  witness  to  give  evidence  of  declarations  made  by  de- 
fendant's son  George,  in  the  absence  of  defendant,  as  to  his  agency 
•  and  his  authority  to  purchase  furs  for  defendant's  account.  The  ad- 
mission of  this  evidence  was  reversible  error ;  it  being  established  by 
all  the  authorities  that  declarations  of  an  agent  as  to  his  agency,  in  the 
absence  of  the  principal,  are  not  binding  upon  the  principal.     The 
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court  also  erred  in  excluding  the  deposition  of  the  defendant's  son 
Herbert  Salinger  as  to  the  circumstances  attending  the  receipt  of  the 
furs  as  evidence  tending  to  negative  the  claim  that  defendant,  with 
knowledge  of  the  facts,  had  ratified  the  act  of  her  son  George  in  pur- 
chasing the  furs. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


SMITH  V.  PKICB  et  al.    (No.  86/70.) 
(Rnpreme  Court,  Appellate  Division,  Third  Department    May  5,  1916.) 

1.  Master  and  Sbbvant  €=»87%,  New,  vol.  16  Key-No.  Series — Workmen's 

Compensation  Law— Constkuction— "EMPLorfi"— "Injubt" — ^"Pkbsonad 
Injury." 

Under  Workmen's  Compensation  Law  (Consol.  Laws,  a  67)  |  2,  provid- 
ing that  compensation  shall  be  payable  for  injuries  sustained  by  em- 
ployes engaged  tn  the  hazardous  employments  therein  specified,  group 
41,  hpeclfyiug  as  a  huzai-dous  employment  the  operution,  otliervvise  than 
on  tracks,  ol  trucks  or  other  vehicles  drawn  by  horses,  section  3,  subd. 
4,  defining  "employ^"  as  a  person  engaged  In  a  hazardous  employment  In 
the  service  of  an  employer  conducting  it  upon  the  premises  or  in  the  course 
of  his  employment  away  from  his  employer's  plant,  subdivision  7,  defin- 
ing "injury"  and  "personal  Injury"  as  meaning  only  such  accidental  In- 
juries as  may  naturally  and  immediately  result  from  the  employment, 
a  teamster  operating  a  truck,  who,  after  returning  to  the  stable,  was 
putting  his  horse  in  the  stall  in  the  course  of  his  employment,  when  the 
horse  squeezed  him  against  the  side  of  the  stiill,  causing  his  death,  was 
within  the  benefits  of  the  law,  as  such  benefits  are  not  limited  to  the 
actual  time  that  the  horse  is  moving  or  that  the  employ^  is  upon  the 
truck. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Employ^;    Injury;   Personal  Injury.] 

2.  Master  and  Sebvant  <£=>87%,  New,  vol.  16  Key-No.  Series — Wobkmen's 

Compensation  Law — Constbuction — "Hazardous  Employment." 

Workmen's  Compensation  Law,  §  2,  group  41,  specifying  as  a  hazard- 
ous employment  thereby  covered  the  operation,  otherwise  than  on  tracks, 
on  streets,  highways,  or  elsewhere,  ot  trucks,  cars,  etc.,  when  read  with 
group  1,  covering  the  operation  of  railways,  street  railways,  and  inclined 
railways,  and  section  3,  subd.  1,  defining  a  "hazardous  employment"  as 
a  work  or  occupation  described  in  section  2,  applies  to  persons  operating 
trucks  or  other  vrfilcles  or  appliances  mentioned  otherwise  than  upon 
tracks:  the  words  "on  streets,  highways,  or  elsewhere"  being  evidently 
surplusage  and  having  evidently  been  used  to  make  certain  that  the  group 
covered  all  cars  and  trucks  except  those  covered  by  group  1. 

Appeal  from  Workmen's  Compensation  Commission. 

In  the  matter  of  the  claim  of  Lillian  F.  Smith  against  Charles  H. 
Price  and  another  for  compensation  to  herself  and  children  under  the 
Workmen's  Compensation  Law  for  the  death  of  Erwin  D.  Smith. 
From  a  determination  of  the  State  Workmen's  Compensation  Commis- 
sion awarding  compensation  for  the  death  of  said  Erwin  D.  Smith,  the 
employer  and  the  insurance  carrier  appeal.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

®=>PoroUier  cases  lee  same  topic  &  KEY-NUMBEH  In  all  Key-Numbered  Digests  &  Indexes 
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Nadal,  Jenes  &  Mowton,  of  New  York  City  (Edward  P.  Mowton,  of 
New  York  City,  of  counsel),  for  appellants. 

E.  C.  Aiken,  of  Albany,  for  the  Attorney  General. 

Jeremiah  F.  Connor,  of  New  York  City,  for  Workmen's  Compensa- 
tion Commission. 

JOHN  M.  KELLOGG,  J.  [1]  The  appellant  Price  was  carrying 
on  the  "business  of  carting  and  truck  work"  at  Cortland,  N.  Y.  The 
intestate,  his  teamster,  had  operated  th^  truck  during  the  day,  and 
about  S  o'clock  in  the  afternoon  returned  to  the  stable  and,  in  the 
course  of  his  employment,  was  putting  his  horse  in  the  stall  when  it 
jumped,  squeezed  him  against  the  side  of  the  stall,  causing  his  death. 
The  commission  determined  that  the  employe  met  his  death  in  the 
course  of  his  employment  of  operating  the  truck,  within  the  meaning 
of  section  2,  group  41,  of  the  State  Workmen's  Compensation  Law, 
which  provides : 

"Sec.  2.  Application.  Compensation  provided  for  in  this  chapter  sliall  be 
payable  for  injuries  sustained  or  death  incurred  by  employees  engaged  in  the 
following  hazardous  employments:  •  •  •  Group  41.  The  operation,  other- 
wise than  on  tracks,  on  streets,  highways,  or  elsewhere  of  cars,  trucks,  wagons 
or  other  vehicles,  and  rollers  and  engines,  propelled  by  steam,  gas,  gasoline, 
electric,  mechanical  or  other  power  or  drawn  by  horses  or  mules." 

The  appellants  contend  that  the  intestate,  while  caring  for  his  horse 
at  the  close  of  the  day  according  to  his  employment,  was  not  fairly 
within  group  41;  in  other  words,  that  he  was  not  operating  a  truck 
or  wagon  drawn  by  horses  at  the  time  he  received  his  injury. 

This  is  too  narrow  a  construction  of  the  statute.  The  benefit  of 
the  act  is  not  limited  to  the  actual  time  that  the  horse  is  moving  or  that 
the  employe  is  upon  the  truck.  It  covers  every  injury  or  death  re- 
ceived in  the  course  of  the  employment.  The  loading  and  unloading 
of  his  truck,  hitching  and  unhitching  his  horse  to  the  truck,  feeding 
and  caring  for  his  horse,  are  a  part  of  the  employment  of  operating  the 
truck,  and  are  fairly  within  the  provisions  of  the  law. 

Section  3  of  the  act  gives  certain  definitions  which  go  far  in  enabling 
us  to  properly  apply  it.    By  subdivision  4: 

"  'Employee'  meabs  a  person  who  is  engaged  in  a  hazardous  employment  in 
the  service  of  an  employer  carrying  on  or  conducting  the  same  upon  the  prem- 
ises or  at  the  plant,  or  in  the  course  of  his  employment  away  from  the  plant 
of  his  employer,"  etc. 

By  subdivision  7 : 

"'Injury'  and  'personal  Injury"  mean  only  accidental  injuries  arisint;  oat 
of  and  in  the  course  of  employment  and  such  disease  and  Infection  as  may 
naturally  and  unavoidably  result  therefrom." 

By  section  95  the  rates  of  premium  in  the  state  fund  are  based  upon 
the  pay  roll  and  the  number  of  employes.  The  state  fund  as  an  in- 
surer, or  the  insurance  company  which  takes  its  place,  has  received 
pay  for  the  risks  of  the  employe  during  all  the  time  when  he  is  engaged 
in  the  service  of  the  master  and  for  which  he  is  paid  unless  it  appears 
that  he  was  performing  some  extra  service  outside  of  his  employment. 
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The  employe  cannot  receive  full  protection,  and  the  employer  cannot 
have  the  protection  he  has  paid  for,  unless  the  act  is  given  a  broad  and 
liberal  construction  so  as  to  carry  out  the  evident  legislative  intent. 

In  the  Matter  of  the  Claim  of  Thomas  McQueeney  v.  Sutphen  & 
Hyer  (Claim  No.  29,703)  153  N.  Y.  Supp.  554,  decided  at  this  term  of 
court,  we  have  considered  the  protection  which  the  state  has  assumed 
to  furnish  both  to  the  employer  and  the  employe.  No  good  reason 
is  suggested  why  the  benefit  of  the  act  should  be  confined  to  the  time 
when  the  workman  is  actually  operating  his  truck.  Such  a  construction 
is  opposed  to  the  provision  defining  the  employe  which  recognizes  his 
employment  as  continuing  after  he  has  left  the  plant  and  while  he  con- 
tinues in  the  course  of  his  emplo)mient. 

[2]  Group  41,  when  read  with  subdivision  1  of  section  3  of  the  act, 
was  evidently  intended  to  apply  to  persons  operating  trucks  or  the 
other  vehicles  or  appliances  mentioned  in  the  act,  for  profit,  when  oper- 
ated otherwise  than  upon  tracks.  The  provision  is  plain  when  we  read 
group  1,  which  includes  the  operation  of  all  kind  of  cars  upon  rail- 
ways and  inclined  railways.  The  provisions  of  group  1  fairly  cover 
all  vehicles  operated  for  profit  upon  tracks,  and  it  is  a  fair  inference 
that  group  41  was  intended  to  cover  all  other  vehicles  operated  for 
profit.  The  clause  "otherwise  than  on  tracks"  was  inserted  in  group 
41  to  distinguish  that  group  clearly  from  group  1.  The  words  "on 
streets,  highways  or  elsewhere,"  are  evidently  surplusage.  While  the 
expression  is  perhaps  unfortunate,  it  was  evidently  intended  to  make 
certain  that  the  group  covered  all  cars  and  trucks  except  those  oper- 
ated upon  tracks  covered  by  group  1. 

In  North  Carolina  R.  Co.  v.  Zachary,  232  U.  S.  248,  34  Sup.  Ct. 
305,  58  L.  Ed.  591,  Ann.  Cas.  1914C,  159,  the  intestate,  an  engineer, 
after  inspecting,  oiling,  firing,  and  preparing  his  engine  for  starting  on 
a  trip  from  Selma  to  Spencer,  N.  C.,  left  it  to  go  to  his  boarding  house, 
a  short  distance  away.  In  the  train  prepared  for  him  were  interstate 
cars :  the  engine  had  not  been  attached  to  the  train.  While  crossing 
the  track  en  route  to  his  boarding  house,  he  was  run  over  and  killed, 
and  his  estate  maintained  an  action  under  the  federal  Emplovers'  Lia- 
bility Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St. 
1913,  §§  8657-8665])  for  his  death.  The  fact  that  he  had  left  his  en- 
gine and  was  going  to  his  boarding  house  when  he  met  his  death  was 
deemed  immaterial,  the  court  saying : 

"Tbere  is  nothing:  to  indicate  that  this  brief  visit  to  the  boarding  house  was 
at  all  ont  of  the  ordinary,  or  was  inconsistent  with  his  duty  to  his  employer. 
It  seems  to  us  clear  that  the  man  was  stUl  'on  duty,'  and  employed  In  com- 
merce, notwithstandljig  his  temporary  absence  from  the  locomottve  engine." 

There  is  not  much  difficulty  therefore  in  saying  that  the  claimant  was 
acting  in  the  course  of  his  employment  when  he  met  his  death.  It  is 
immaterial  that  at'the  time  of  his  injury  he  was  not  moving  the  truck ; 
it  was  as  much  his  duty  to  care  for  the  horse  as  it  was  to  drive  the 
horse  when  it  was  attached  to  the  truck.  He  received  the  injury  in  the 
course  of  his  employment. 

The  award  should  be  affirmed.    All  concur. 
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GOLDSTEIN  v.  CENTRE  IRON  WORKS  et  al.    (No.  56/32.) 

(Supreme  Court,  Apx)ellate  Division,  Third  Department     May  6,  1015.) 

SIasteb  and  SERVAifT  €=»250%,  New,  vol.  16  Key-No.  Series — Action  fob 

INJUBT— FiJJDINO      of      COMMISSION— C0KC1.USIVENE8S—"DiCCISI0N      OF      A 

Question  of  Fact." 

On  application  for  an  award  of  compensation  for  Injury  to  an  employ* 
engaged  in  Iron  work,  within  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67)  §  2,  group  21,  the  state  Workmen's  Compensation  Commission's 
award,  after  examination  of  the  claimant  as  to  his  injury  and  the  hearing 
of  expert  testimony  to  the  contrarj',  was  a  "decision  of  a  question  of 
fact,"  which,  by  section  20  is  not  reviewable  by  the  Appellate  Division. 

Appeal  from  Workmen's  Compensation  Commission. 

In  the  matter  of  the  claim  of  Morris  Goldstein  against  the  Centre 
Iron  Works,  employer,  and  ^Etna  Life  Insurance  Company,  insurer. 
From  the  determination  of  the  State  Workmen's  Compensation  Com- 
mission, claimant  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

James  B.  Henney,  of  New  York  City  (Henry  Ginnane,  of  New  York 
City,  of  counsel),  for  appellant  .(Etna  Life  Ins.  Co. 

E.  C.  Aiken,  of  Albany,  Attorney  General. 

Jeremiah  F.  Connor,  of  New  York  City,  for  Workmen's  Compensa- 
tion Commission. 

JOHN  M.  KELLOGG,  J.  The  Commission  finds  as  a  matter  of 
fact  that  the  claimant  was  disabled  for  the  time  allowed.  The  only- 
question  raised  by  appellants  is  that  the  evidence  does  not  sustain  that 
finding. 

The  claimant  was  injured  July  8th,  and  the  Commission,  October 
19th,  awarded  him  compensation  for  three  weeks  at  $7.69  a  week ;  the 
total  allowance  being  $23.07,  the  employment  falling  under  group  21 
of  section  2  of  the  Workmen's  Compensation  Law.  On  November 
2,  1914,  the  matter  again  came  before  the  Commission,  and  an  award 
was  made  of  •  11  additional  weeks  at  the  same  rate  per  week  f roni 
August  12,  1914,  to  October  27,  1914. 

Upon  the  first  hearing,  the  evidence  of  the  physicians  indicated  that 
he  was  not  injured  as  much  as  he  thought  he  was.  After  the  award  he 
returned  to  the  foundry,  and,  entering  the  dark  room,  as  he  claims,  was 
unable  to  see.  There  seemed  a  smoke  over  his  eye  to  such  an  extent  that 
he  could  not  work.  He  appeared  personally  before  the  Commission. 
The  appellants  claim  that  the  evidence  of  the  physicians  upon  the  first 
hearing  showed  clearly  that  the  injury  was  only  temporary,  and  that 
his  story  upon  the  second  hearing  was  not  true.  That  was  a  question 
of  fact  for  the  Commission  to  determine.  Section  20  of  the  act  de- 
clares that  the  decision  of  the  Commission  shall  be  final  upon  all  ques- 
tions of  fact. 

The  appellants  now  contend  that  there  was  no  evidence  sustaining  the 
award,  and  that  therefore  there  was  an  error  of  law.  But  the  claimant 
was  before  the  Commission,  was  examined  personally,  and  gave  his 

4t=>For  oUier  cases  see  same  topic  ft  KET-KDMBER  in  all  Key-Numbered  Plgesta  t  Indexes 
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testimony.  It  was  justified  in  the  award,  if  it  believed  him.  The  evi- 
dence against  him  was  that  of  the  two  experts  upon  the  former  hearing. 
The  Commission  considered  that  the  claimant  was  not  unworthy  of 
belief,  and  that  he  better  than  any  one  knew  his  condition.  It  does  not 
appear  that  the  appellants  offered  any  evidence  which  was  excluded. 
They  were  represented  by  counsel,  and,  if  they  desired  to  put  in  fur- 
ther evidence,  should  have  asked  or  demanded  that  right.  The  decision 
stands  as  one  of  fact.  We  are  precluded  from  considering  it  further. 
If,  however,  we  were  at  liberty  to  review  the  question  of  fact,  we  could 
not  say  that  the  decision  is  against  the  evidence. 
The  award  is  therefore  aifirmed.    All  concur. 


l90  Misc.  Rep.  318) 

JOHN  JAMESON  &  SON,  Umlted,  ▼.  KEILLT. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  13,  1915.) 

Tkade-Mabkb  and  Trade-Namks  €=360 — Re^fiixino  Bottleb  Beabikg  Tbade- 
Mabk— Statutoby  Pbovisio.ss. 

Under  General  Business  Law  (Ck)nsol.  Laws,  e.  20)  §  367,  providing 
that  any  person  or  corporation  manufacturing  or  selling  any  merchandise 
put  up  by  him  for  sale  in  any  bottle  or  receptacle  with  his  name,  trade- 
mark, label,  or  private  mark  appearing  thereon,  or  branded  or  impressed 
thereon,  may  file  with  the  secretary  of  state  and  the  county  clerk  a  de- 
scription, specimen,  or  fac  simile  of  such  name,  trude-mnrk,  etc.,  and 
shall  thereupon  be  deemed  the  proprietor  thereof;  that  any  person  or 
corporation  so  filing  such  description,  siiecimen,  or  fac  simile  may  publish 
It  in  a  newspaper,  as  therein  provided ;  that  no  person,  other  than  such 
proprietor  of  such  label  or  mark  which  has  been  filed,  shall  sell,  keep, 
or  offer  for  sale  in,  from,  or  out  of  or  fill  or  put  Into  any  receptacle  on 
which  any  such  name  or  mark  appears,  and  while  so  branded  or  marked, 
any  article  or  substance  other  than  the  orl^nal  contents  placed  therein 
by  the  proprietor  of  the  mark ;  that  no  person  other  than  such  proprietor 
where  filing  and  publication  is  made,  as  provided,  shall  remove,  deface, 
or  obliterate  any  device  or  mark  impressed,  stamped,  or  blown  into  the 
substance  of  which  any  receptacle  Is  composed  without  the  proprietor's 
permission ;  and  that  no  person,  other  than  such  proprietor,  shall,  with- 
out his  permission,  use,  trafllc  in,  etc.,  or  unreasonably  refuse  to  deliver 
to  such  proprietor,  on  demand,  any  such  receptacle  belonging  to  the  pro- 
prietor branded,  stamped,  or  marked  by  having  any  such  registered  de- 
sign or  mark  blown  or  impressed  Into  the  substance  of  which  the  vessel 
or  receptacle  is  composed,  and  that  any  person  violating  any  provision 
thereof  shall  forfeit  to  such  proprietor  $100  for  each  violation — a  pub- 
lication of  the  description,  specimen,  or  fac  simile  of  the  trade-mark, 
label,  or  other  private  mark  Is  not  necessary  to  support  the  recovery  of 
a  penalty  for  refilling  bottles  and  selling  or  offering  to  sell  therefrom 
a  substance  other  than  the  original  contents  placed  therein  by  the  pro- 
prietor. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §  58;    Dec.  Dig.  <&=»00.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  John  Jameson  &  Son,  Limited,  against  John  Reilly.  From 
a  judgment  dismissing  the  complaint  at  the  opening  of  the  trial,  on  the 
ground  that  the  complaint  failed  to  set  forth  facts  sufficient  to  con- 
stitute a  cause  of  action,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

4=>For  oth«r  cases  tee  same  topic  £  KEY-NUMBER  In  all  Kesr-Numbered  Digests  &  Indexes 
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Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Kiernan  &  Moore,  of  New  York  City  (Maurice  J.  Moore,  of  New 
York  City,  of  counsel),  for  appellant. 

Winslow,  Keenan  &  Budd,  of  New  York  City  (H.  Irwin  Keenan,  of 
New  York  City,  of  counsel),  for  respondent. 

PENDLETON,  J.  The  action  is  brought  to  recover  the  penalty  of 
$100  for  each  violation  prescribed  by  section  367  of  the  General  Busi- 
ness Law  for  refilling  bottles ;  that  is,  for  putting  or  placing  in  a  bot- 
tle of  the  kind  described,  and  selling,  or  offering  to  sell  therefrom,  a 
substance  other  then  the  original  contents  placed  therein  by  plaintiff. 
The  complaint  failed  to  allege  a  publication  of  the  description,  speci- 
men, or  fac  simile  of  the  trade-mark,  or  label,  or  other  private  mark,  as 
provided  in  that  section,  and  the  complaint  was  therefore  dismissed. 
This  was  error.  The  statute  provides  penalties  in  three  classes  of 
cases :  (1)  For  filling  any  bottle  with,  etc.,  or  selling,  or  offering  to  sell 
therefrom,  any  article  or  substance  other  than  the  original  contents. 
(2)  For  removing,  defacing,  or  obliterating  any  brand,  trade-mark,  etc., 
impressed,  stamped,  or  blown  into  the  substance  of  the  vessel  or  re- 
ceptacle. (3)  For  using,  trafficking,  etc.,  or  refusing  to  return  any 
vessel,  etc.,  branded,  or  stamped,  etc. 

In  the  first  case  publication  is  not  required.  In  the  last  two  it  is. 
This  case  belongs  to  the  first  class,  and  publication  was  not  required. 
In  Haslinghuis  et  al.  v.  Hencken,  Harren  &  Co.,  143  N.  Y.  Supp.  1094, 
this  question  was  apparently  not  considered. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.   All  concur. 


GORDON  DRY  GIN  CO.,  Limited,  v.  REILLY. 

(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1915.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District 
Action  by  the  Gordon  Dry  Gin  Company,  Limited,  against  John  Uellly. 
From  a  Judgment  dismissing  the  complaint  at  the  opening  of  the  trial  on  the 
ground  that  It  failed  to  set  forth  facts  sufficient  to  constitute  a  cause  of  actiou, 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 
Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLETON,  JJ. 

Kiernan  &  Moore,  of  New  York  City  (Maurice  J.  Moore,  of  New  "York  City, 
of  counsel),  for  appellant 

Winslow,  Keenan  &  Budd,  of  New  York  City  (H.  Irwtn  Keenan,  of  New  York 
City,  of  counsel),  for  respondent. 

PENDLETON,  J.  The  only  difference  between  this  case  and  No.  125,  en- 
titled John  Jameson  &  Son,  Ltd.,  v.  John  Rellly,  153  N.  Y.  Supp.  225,  is  that 
here  there  was  an  allegation  of  publication  In  the  complaint  which  was  alleged 
to '.be  defective.  As  no  publication  Is  necessary  at  all  (see  opinion  in  John 
Jameson  &  Son,  Ltd.,  v.  Reilly,  No.  125),  it  is  unnecessary  to  consider  this 
guestlon. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event    All  concur. 
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LOCOMOBILE  CO.  OF  AMERICA  v.  NICHOLS.    (No.  7240.) 
(Supreme  Court,  Appellate  Division,  First  Department    May  14,  1015.)       ^ 

L  Pkinoipai.  awd  Agent  ®=364 — KNOWLEDGk  of  Agent. 

An  agent,  employed  by  a  third  person  to  collect  money  for  another,  Is 
chargeable  with  that  kxiowledge  of  his  principal's  right  which  he  could 
have  acquired  by  inquiry. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  IS 
llS-122;    Dec.  Dig.  ®=964.] 

2.  AccoKD  AND  Satisfaction  ^=>7 — What  Constitutes. 

Where  an  agent  employed  to  collect  funds  made  unwarranted  deduc- 
tions from  the  amount  due  his  principal,  the  fact  that  his  principal, 
after  protesting  the  deduction,  ca^ed  the  check  did  not  work  an  accord 
and  satisfaction. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent  Dig.  {{ 
46-58,  06,  94,  05;   Dec.  Dig.  <S=7.] 

Dowllng,  J,,  dissenting. 

Appeal  from  Appellate  Term,  First  Department.     ' 

Action  by  the  Locomobile  Company  of  America  against  Edwin  Nich- 
ols.   From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

See,  also,  151  N.  Y.  Supp.  1127: 

Argued  before  INGRAHAM,  P.  T.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Arthur  W.  Clement,  of  New  York  City,  for  appellant 
William  W.  Niles,  of  New  York  City,  for  respondent 

SCOTT,  J.  This  action  is  for  moneys  had  and  received.  In  March, 
1908,  two  automobiles  belonging  to  plaintiff  were  destroyed  while  in 
transit  on  the  International  &  Great  Northern  Railway  Company,  with 
a  resultant  loss  of  $3,553.  Plaintiff  was  also  protected  to  the  extent  of 
$2,139  by  a  policy  of  insurance  by  the  Columbia  Insurance  Company. 
The  latter  company  paid  the  amount  for  which  it  was  liable  to  plain- 
tiff, receiving  from  the  latter  a  paper,  which  assiuned  some  importance 
in  Uie  trial  of  the  case,  and  was  known  as  Exhibit  B.  This  paper  reads 
as  follows: 

"In  consideration  of  your  advancing  us  the  sum  of  twenty-one  hundred 
thirty-nine  and  00/100  dollars  $2,139.00  as  a  loan  to  be  repaid  without  inter- 
est as  recovery  may  be  effected  from  the  carriers  in  respect  of  the  undemoted 
merchandise,  we  hereby  agree  to  put  forward  a  claim  against  the  carriers 
u>d/or  bailees  of  the  said  merchandise  in  whose  hands  the  same  received 
damage  and  upon  receiving  payment  from  them  we  hereby  undertake  to  re- 
fund you  whatever  is  recovered  up  to  the  amount  of  this  loan  |2,139.00.  All 
over  this  amount  to  be  retained  by  us. 

"It  is  further  understood  and  agreed  that  yon  are  to  be  responsible  for 
all  the  costst  attorney's  fees  and  expenses  incurred  in  connection  with  the 
claim." 

It  is  to  be  observed  that  while  the  paper  speaks  of  the  money  paid 
by  the  Insurance  Company  as  a  loan  to  be  repaid  without  interest, 
such  promise  of  repayment  is  contingent  upon  a  recovery  from  the 
carrier,  and  also  that  there  is  no  assignment  of  the  claim  to  the  Insur- 

4s>For  oUier  cases  see  same  topic  ft  KET-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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ance  Company,  but  in  place  thereof  an  agreement  on  the  part  of  the 
plaintiff  to  prosecute  its  claim  against  the  carrier.  The  condition  is 
precise  that  all  costs,  attorney's  fees,  and  expenses  in  connection  with 
the  claim  were  to  be  borne  by  the  Insurance  Company,  and  that  ev- 
erything recovered  over  the  sum  of  $2,139  should  be  retained  by  the 
plaintiit.  The  Insurance  Company  undertook  the  collection  of  the 
claim,  and  to  this  end  employed  defendant,  an  adjuster  engaged  in  the 
business  of  collecting  claims  from  common  carriers.  In  October,  1911, 
defendant  succeeded  in  collecting  the  entire  .amount  of  the  claim 
with  interest,  receiving  in  payment  thereof  $4,087.14.  It  appears  quite 
plainly  from  his  own  letters  that  he  knew  perfectly  well  from  the  be- 
ginning that  the  claim  belonged  to  plaintiff,  and  that  in  collecting  it 
he  was  acting  in  behalf  of  plaintiff,  as  its  agent.  Whether  or  not  he 
knew  the  precise  terms  of  the  agreement  between  plaintiff  and  the 
Insurance  Company  does  not  appear,  but  it  is  immaterial  whether  he 
did  or  not,  because  he  could  have  readily  learned  these  terms  if  he 
had  seen  fit  to  inquire,  as  he  was  certainly  bound  to  do  before  dis- 
posing of  his  principal's  money.  If  he  had  so  inquired  he  would 
have  learned  that  no  more  than  $2,139  was,  in  any  event,  payable  to 
the  Insurance  Company,  and  that  all  the  balance  belonged  to  plaintiff, 
and  that  all  the  costs  and  expenses  of  collecting  the  whole  sum,  includ- 
ing his  own  fee,  were  payable  by  the  Insurance  Company.  Instead  of 
taking  proper  steps  to  ascertain  what  his  duty  to  his  principal  was,  he 
applied  to  the  Insurance  Company  for  instructions  as  to  how  the  sum 
collected  should  be  distributed,  and,  acting  under  instructions  from 
that  company  he  paid  it  $2,139,  the  amount  which  it  had  paid  to  plain- 
tiff and  was  entitled  to  receive  out  of  the  collected  claim,  together  with 
$321.57,  interest,  which  the  Insurance  Company  was  not  entitled  to 
receive  under  its  agreement  with  plaintiff.  He  then  sent  to  the  plaintiff 
a  check  for  the  balance  of  the  sum  collected  ($1,616.57),  less  an  amount 
to  which  he  claimed  to  be  entitled  as  compensation  for  his  services 
($406.64),  which  he  retained.  The  plaintiff  immediately  protested 
against'  the  payment  of  interest  to  the  Insurance  Company,  and  against 
being  charged  for  any  part  of  defendant's  fees,  which  it  insisted,  and 
rightly,  should  be  wholly  borne  and  paid  by  the  Insurance  Company. 
Active  negotiations  proceeded  for  some  time,  plaintiff  insisting  that  de- 
fendant should  pay  to  it  the  sums  which  he  had  improperly  paid  to  the 
Insurance  Company  for  interest,  and  had  retained  out  of  plaintiff's 
share  of  the  recovery  for  compensation,  and  the  defendant  refusing 
to  make  such  payment.  It  is  for  these  sums  that  plaintiff  has  recov- 
ered judgment. 

[1]  The  plaintiff's  right  to  have  been  paid  the  sums  for  which  it 
now  sues  is  so  clear  that  we  should  content  ourselves  with  affirm- 
ing the  judgment  without  writing  an  opinion  were  it  not  for  a  defense 
which  is  strenuously  insisted  upon  and  which  deserves  consideration. 
In  collecting  the  money  defendant  acted,  as  he  well  knew,  as  plain- 
tiff's agent,  and  the  money  collected  belonged  to  plaintiff.  He  was 
chargeable  with  the  knowledge,  which  he  could  have  acquired  by  in- 
quiry, of  plaintiff's  rights,  which  were  to  receive  the  whole  amount 
collected,  less  $2,139,  due  to  the  Insurance  Company.    Indeed,  strictly 
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Speaking,  as  to  this  sum  defendant  had  no  right  to  pay  over  the  money 
to  the  Insurance  Company  without  plaintiff's  consent. 

[2]  The  one  defense  which  seems  to  call  for  consideration  rests  up- 
on the  following  facts:  It  was  on  October  20,  1911,  that  defendant  sent 
his  check  to  plaintiflf.  As  already  said,  plaintiff  at  once  protested  to 
the  amount,  and  began  active  negotiations  to  induce  defendant  to  pay 
more.  There  never  was  any  question  but  that  plaintiff  was  entitled 
at  all  events  to  the  amount  represented  by  the  check.  Pending  these 
negotiations  plaintiff  held  the  check  and  did  not  deposit  it  for  collec- 
tion until  April  4,  1912,  when  it  was  paid.  The  defendant  now  in- 
sists that  the  retention  and  deposit  of  this  check  operated  as  an  accord 
and  satisfaction.  To  support  this  defense  he  relies  upon  Fuller  v. 
Kemp,  138  N.  Y.  231,  33  N.  E.  1034,  20  L.  R.  A.  785,  and  Nassoiy  v. 
.Tomlinson,  148  N.  Y.  326,  42  N.  E.  715,  51  Am.  St.  Rep.  695,  both 
of  which  had  to  do  with  claims  wholly  unliquidated.  Both  of  these, 
cases  were  examined  and  distinguished  in  Eames  Vacuum  Brake  Co.  v. 
Prosser,  157  N.  Y.  289,  51  N.  E.  986,  the  court  saying: 

"In  these  cases  the  doctrine  of  accord  and  satisfaction  was  carried  to  the 
extreme  limit,  and  it  is  not  our  purpose  to  further  extend  the  rule." 

The  case  last  cited  was  similar  to  the  present  in  this :  That  the  con- 
troversy was  between  a  principal  and  its  agent;  that  the  agent  had 
collected  money  belonging  to  the  principal,  and  had  paid  over  a  sum 
concededly  due,  retaining  a  further  sum  claimed  to  be  due  for  com- 
mission, which  claim,  however,  the  principal  repudiated ;  that  the  prin- 
cipal kept  and  retained  the  amount  paid  over  to  it,  as  well  as  state- 
ments on  account  showing  the  amounts  collected,  the  amounts  paid 
over,  and  the  amounts  retained  for  commissions  claimed.  The  court, 
after  discussing  the  general  principles  of  an  account  stated,  said: 

"Ordinarily  the  retention  of  a  check  Inclosed  in  a  letter,  which  refers  to  the 
amount  as  n  balance  due  on  accounts  between  the  parties,  will  not  be  held  to 
be  an  accord  and  satisfaction  so  as  to  bar  an  action  for  the  balance  due.  Mc- 
Kay V.  Myers,  168  Mass.  312  [47  N.  E.  98] ;  Day  v.  McLea,  L.  R.  22  Q.  p.  Div. 
610.  It  is  only  In  cases  where  a  dispute  has  arisen  between  the  parties  as  to  the 
amount  due  and  a  check  is  tendered  on  one  side  in  full  satisfaction  of  the  mat- 
ter in  controversy  that  the  other  party  will  be  deemed  to  have  acquiesced  ln» 
the  amount  offered  by  an  acceptance  and  a  retention  of  the  check.  Nassoiy  v. 
Tomlinson,  supra ;  Fuller  v.  Eemp,  supra.  In  this  case  the  defendants  were 
engaged  in  collecting  money  for  the  plaintifT;  their  character  was  that  of 
agents.  From  time  to  time  they  remitted  balances  to  the  plaintiff.  It  was 
the  plaintiff's  money.  It  objected  early  to  the  retention  of  commissions  by  the 
defendants,  and  continued  such  objection  through  several  months,  to  nearly 
every  account  rendered  in  which  commissions  were  charged.  We  think  that 
the  court  below  properly  held  that  no  accord  and  satisfaction  were  estab- 
lished." 

See,  also,  Komp  v.  Raymond,  175  N.  Y.  112,  67  N.  E.  113;  Fire- 
proof Const.  Co.  V.  Butterfield,  143  App.  Div.  708,  128  N.  Y.  Supp. 
407. 

The  language  we  have  quoted  fits  exactly  the  facts  in  the  present 
case.  The  money  which  defendant  collected  was  the  plaintiff's  money. 
No  dispute  arose  until  the  check  was  received  by  plaintiff,  and  no  dis- 
pute ever  arose  as  to  plaintiff's  right  to  receive  and  retain,  at  all 
events,  the  amount  represented  by  the  check.    It  concededly  belonged 
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to  plaintiff.  The  only  dispute  was  as  to  the  sums  of  money  belong- 
ing to  plaintiff  which  defendant  had  wrongfully  diverted  or  retained. 
As  to  this  the  plaintiff  promptly  protested.  It  seems  to  us  impossible 
to  say  that,  under  these  circumstances  the  retention  by  plaintiff  of  its 
own  money  to  which  defendant  made  no  claim  established  an  accord 
and  satisfaction  as  to  a  further  sum  of  money  as  to  which  there  arose 
a  dispute  after  the  payment  of  the  amount  admittedly  due.  "The  pay- 
ment of  an  admitted  liability  is  not  a  payment  of  or  a  consideration  for 
an  alleged  accord  and  satisfaction."  Mance  v.  Hossington,  205  N.  Y. 
33-36,  98  N.  E.  203. 

The  determination  of  the  Appellate  Term  is  affirmed  with  costs. 
Order  filed. 

INGRAHAM,  P.  J.,  and  CLARKE  and  HOTCHKISS.  JJ.,  con- 
cur. DOWLING,  J.,  dissents  upon  the  ground  of  an  accord  and 
satisfaction  between  the  parties. 


DUGGAN  V.  WIL.LIAMS. 
(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1915.) 

GOBPOBATIONS     ®=ol21 SALE    OK    STOCK EVIDENCE DlVIDESTDS VaI-TTE. 

In  an  action  to  recover  a  balance  alleged  to  be  due  on  a  sale  of  stock, 
where  there  was  a  dispute  aa  to  the  price,  evidence  whether  the  corpora- 
tion' had  ever  paid  dividends,  and  whether  the  buyer  at  the  time  of 
sale  knew  the  actual  value  of  the  stock,  was  improperly  excluded ;  such 
matters  bearing  on  the  truth  of  the  respective  contentions  of  the  parties 
as  to  the  price. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  H  604,  505; 
Dec.  Dig.  iS=»121.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. . 

Action  by  Thomas  F.  Duggan  against  George  B.  Williams.    Judg- 
ment for  plaintiff,  and  defendant  appeals.    Reversed. 
'     See,  also,  149  N.  Y.  Supp.  908. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Breed,  Abbott  &  Morgan,  of  New  York  City  (Sumner  Ford,  of 
New  York  City,  of  counsel),  for  appellant. 

Rosenblatt  &  Tachna,  of  New  York  City  (Max  Tachna,  of  New 
York  City,  of  counsel),  for  respondent. 

PENDLETON,  J.  The  action  was  brought  to  recover  a  balance  al- 
leged to  be  due  on  a  sale  of  stock.  Defendant  claimed  the  agreed  price 
was  $1,000,  which  he  had  paid;  plaintiff  that  the  agreed  price  was 
$1,400,  of  which  $400  was  still  unpaid. 

Where  there  is  a  dispute  between  the  parties  as  to  the  agreed  price, 
evidence  of  the  value  of  the  stock  is  competent  as  bearing  on  the  proba- 
bility of  the  respective  contentions.    See  Barney  v.  Fuller,  133  N.  Y. 

48=9Por  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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605,  30  N.  E.  1007,  and  other  cases.  Whether  or  not  the  corporation 
has  ever  paid  a  dividend,  and  whether  defendant  at  the  time  knew  the 
actual  value  of  the  stock,  are  relevant  facts  within  the  above  rule. 
Such  evidence  was  offered  and  excluded  and  exceptions  taken.  This 
was  error,  requiring  a  reversal  and  the  granting  of  a  new  trial. 

In  view  of  the  other  rulings  made  by  the  court,  it  is  unnecessary 
to  consider  whether  defendant  Williams  was  shown  to  be  a  competent 
witness  as  to  value.  It  is  to  be  noted,  however,  that  the  objection 
was  not  made  on  that  ground,  but  on  the  general  ground  of  immaterial- 
ity ;  that  is,  that  the  value  of  the  stock  was  immaterial.  If  it  were  in- 
tended to  raise  the  question  of  his  competency  to  testify,  and  the  ob- 
jection had  been  put  on  that  ground,  he  might  have  been  qualified. 

Judgment  reversed,  and  new*  trial  ordered,  with  costs  to  appellant  to 
abide  the  event  All  concur. 


BUSINESS  MEWS  LEAGUB  OF  HARLEM  v.  SRAOOW  et  al. 

(Supreme.  Court,  Appellate  Term,  First  Department.    May  13,  1015.) 

Buxs  AND  Notes  «=»60 — Delivbby — Authobttt  to  Fiii.  in  Blanks. 

The  delivery  ot  accommodation  note  blank  as  to  date,  due  date,  and 
name  of  payee,  impliedly  authorized  the  one  recelrlng  it  to  fill  in  such 
blanks  and  negotiate  it,  upon  which  a  third  person  taking  the  instrument 
might  rely,  and  the  foct  that  it  was  filled  In  in  his  presence  did  not  put 
him  on  Inquiry  as  to  the  terms  of  the  authority,  so  that  such  note  was 
admissible  in  such  third  person's  action  thereon. 

(Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {§  85-91; 
Dec.  Dig.  C=>60.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  the  Business  Men's  League  of  Harlem  against  Morris  B. 
Sragow,  Samuel  Sragow,  and  Hyman  Schulman,  doing  business  as  the 
World  Pants  Company.  From  a  judgment  entered  after  a  trial  before 
the  court  without  a  jury,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  April  term,  1915,  before  GUY,  BITUR,  and  PENDLE- 
TON, JJ. 

Eugene  M.  Hawkins,  of  New  York  City,  for  appellant 
I.  Gainsburg,  of  New  York  City,  for  respondents, 

PENDLETON,  J.  The  action  was  on  a  note  against  the  maker  and 
and  two  endorsers.  It  appeared  that  the  defendant  maker  of  the  note 
delivered  it  to  one  Ratner,  with  his  name  on  it  as  maker  and  the  names 
of  the  other  defendants  as  indorsers,  but  with  date,  due  date,  and 
name  of  payee  in  blank,  and  without  consideration  to  either  defendants, 
who  were  therefore  accommodation  parties.  Ratner  gave  the  note  to 
plaintiff  as  collateral  for  a  loan  of  $500.  The  note  was  offered  in  evi- 
dence and  excluded,  apparently  on  the  ground  that  when  delivered  to 
Ratner  it  was  not  filled  in  and  there  was  no  authority  shown  to  fill  it 
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in.  The  court  gave  judgment  for  defendants.  As  the  note  was  not 
admitted  in  evidence,  this  was  clearly  right  and  should  be  affirmed, 
unless  the  refusal  to  admit  the  note  in  evidence  was  error.  There  was 
no  evidence  one  way  or  the  other  as  to  the  authority  to  fill  in  the 
note,  or  the  terms  to  be  filled  in.  It  is  well  settled  that  the  delivery 
of  a  note  or  draft  in  blank  carries  with  it  the  implied  authority  to  the 
person  to  whom  it  is  delivered  to  fill  it  in  and  negotiate  it,  upon  which 
third  persons  taking  the  instrument  have  a  right  to  rely,  and  the  fact 
that  it  is  filled  in  in  their  presence  does  not  put  them  on  inquiry  as  to 
the  terms  of  the  authority.  Chemung  Canan  Bank  v.  Bradner,  44  N. 
Y.  680;  Weyerhauser  v.  Dun,  100  N.  Y.  150,  2  N.  E.  274. 

The  objection  to  the  admission  of  the  note  was  not  well  taken,  and 
its  exclusion  was  error. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


BEABER  V.  XORKB. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  13,  1915.) 

Courts  ®=>189 — Municipai,  Cotjbt  of  New  York — ^Nonsuit. 

Under  Municipal  Court  Act  (Laws  1902,  c.  680)  §  248,  providing  tliat 
Judgment  of  dismissal  without  prejudice  shall  be  rendered,  where  the 
plaintiff  voluntarily  discontinues  the  action  before  it  is  finally  submitted, 
it  Is  error  to  refuse  to  allow  plaintiff  to  discontinue,  and  to  dismiss  the 
complaint  on  the  merits  before  the  case  has  been  finally  submitted  to  the 
court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  409,  412,  413,  429, 
458;   Dec.  Dig.  <S=»189.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Abraham  Beaber  against  Nelle  M.  Yorke.  From  a  judg- 
ment of  the  Municipal  Court  of  the  City  of  New  York,  dismissing  com- 
plaint, plaintiff  appeals.    Reversed  and  remanded. 

Argued  April  term,  1915,  before  GUY,  BITUR,  and  PENDLE- 
TON, JJ. 

Herman  H.  Levy,  of  New  York  City,  for  appellant. 
Bernheim  &  Loewenthal,  of  New  York  City,  for  respondent 

GUY,  J.  The  action  was  on  a  check  given  by  the  defendant  to  the 
plaintiflf  in  payment  of  services  and  material  furnished.  The  defend- 
ant claimed  that  it  had  been  agreed  by  the  parties  that  the  work  and 
material  should  be  satisfactory  to  her,  that  neither  the  material  nor 
the  work  was  satisfactory,  and  that  she  stopped  payment  of  the  check 
for  that  reason;  while  the  plaintiflf  and  his  witnesses  testified  that 
the  material  furnished  and  the  services  rendered  were  in  accordance 
with  the  agreement. 

At  the  opening  of  the  trial  defendant's  counsel  conceded  the  cause 
of  action  on  the  check,  and  undertook  to  prove  the  affirmative  defense. 

<gs»For  other  cases  aee  aame  topic  ft  KET-NXJMBER  In  all  Key-Numbered  Digests  &  Indexe>_ 
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After  both  sides  had  rested,  the  defendant  was  recalled  and  examined 
by  her  counsel  in  rebuttal,  and  during  the  cross-examination  which  fol- 
lowed the  witness  was  asked,  "What  did  you  say  to  Mrs.  Beaber?" 
Whereupon  the  court  said: 

"I  think,  the  more  yoa  cross-examine  this  witness,  the  wealier  you  are  mak- 
ing your  case.  The  witness  seems  to  be  straightforward,  and  testifies  very 
fully.    If  there  is  anything  you  omitted,  you  may  ask  her." 

Plaintiff's  counsel  then  stated  that  he  wished  to  discontinue  the  ac- 
tion, but  the  court  said : 

"Tou  cannot  discontinue  now.  I  will  render  Judgment  for  the  defendant  on 
the  merits.  I  will  have  it  determined  .whether  you  can  discontinue  when  you 
ascertain  the  condition  of  the  court's  mind.  I  will  not  allow  you  to  discon- 
tinue after  the  case  is  concluded." 

At  the  time  the  plaintiff's  counsel  said  he  wished  to  discontinue,  it 
is  clear  that  the  action  had  not  been  finally  submitted,  and  it  was  error 
for  the  court  under  the  circumstances  to  dismiss  the  complaint  upon  the 
merits.  Goldberg  v.  Victor,  26  Misc.  Rep.  728,  56  N.  Y.  Supp.  1044 ; 
Nichols  V.  William,  42  Misc.  Rep.  527,  86  N.  Y.  Supp.  136 ;  Municipal 
Court  Act,  §  248. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


GETHIN  V.  W.  R.  GRACE  tc  CO. 
(Supreme  Court,  Appellate  Term,  First  Department     May  18,  1915.) 

MaSTEB  and   SeBVANT  ^=s>6 — EzISTKRCB   of   REXATION — E'VIDENCK. 

In  an  action  for  wrongful  discharge  from  employment,  evidence  held 
to  show  that  it  was  understood  by  both  parties  that  plaintiff  was  em- 
ployed by  defendant's  principal,  and  that  defendant  acted  only  as  agent, 
relieving  blm  from  liability. 

[Ed.  Note. — ^E\>r  other  cases,  see  Master  and  SeiVant,  Cent.  Dig.  {  0; 
Dec.  Dig.  <8s»6.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Stanley  A.  Gethin  against  W.  R.  Grace  &  Co.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  tri^l,  defend- 
ant appeals.    Reversed,  and  complaint  dismissed. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Gillespie  &  O'Connor,  of  New  York  City  (Harold  H.  O'Connor  ^nd 
Nicholas  A.  Donnelly,  both  of  New  York  City,  of  counsel),  for  ap- 
pellant. 

Joseph  Nemerov,  of  New  York  City  (Graham  McAdam,  of  New 
York  City,  of  counsel),  for-  respondent. 

PENDLETON,  J.  The  action  was  for  wrongful  discharge.  Plain- 
tiff, claiming  to  have  been  employed  for  one  year,  seeks  to  recover  the 

^=>For  otb«r  cases  see  sama  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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salary  earned  up  to  the  time  of  discharge  and  damages  for  the  loss  of 
the  Imlance  of  his  contract.  Plaintiff,  who  had  originally  been  employ- 
ed by  defendant,  was  afterwards  transferred  to  a  company  known  as 
the  Nitrate  Agencies,  Limited,  doing  business  in  South  America, 
which  company  represented,  as  agent,  the  defendant  in  certain  parts 
of  South  America,  and  defendant  acted  as  its  agents  in  New  York. 
After  remaining  in  the  employ  of  this  company  at  Inquigue,  Chile,  for 
some  time,  plaintiff  became  sick  and  gave  up  his  position  and  came  back 
to  New  York,  and  after  recovering  went  to  defendant's  office  to  see  if 
he  could  get  re-employment  in  South  America.  Defendant  cabled  the 
Nitrate  Agencies  Company,  asking  if  they  should  send  him  back,  and 
asking,  if  so,  on  what  terms,  and  received  an  affirmative  answer,  nam- 
ing the  amount  of  salary.  This  was  communicated  to  plaintifiF,  and 
thereupon  he  says  he  had  a  conversation  with  the  president  of  defend- 
ant, at  which  time  he  says  he  was  employed. 

The  crucial  question,  so  far  as  this  case  is  concerned,  is  whether  the 
employment  was  by  defendant  or  by  the  Nitrate  Agencies  Company. 
Plaintiff  contends  it  was  by  defendant.  Def endant^  on  the  other  hand, 
claims  it  was  only  an  agent,  and  that  plaintiff  knew  he  was  engaged 
by  the  Nitrate  Agencies.  Plaintiff  does  not  claim  that  in  his  con- 
versation with  Mr.  Grace  the  precise  question  was  specifically  discussed 
as  to  who  the  employer  was-.  He  says  Mr.  Grace  told  him  "he  had  re- 
ceived a  reply  from  Camay,"  Garnay  it  is  shown,  was  the  Secretary 
of  the  Nitrate  Agencies,  and  that  "I  was  to  go  down  to  South  America, 
as  soon  as  possible."  The  conversation  as  testified  to  by  plaintiff  is  not 
inconsistent  with  defendant's  contention.  It  is  not  disputed  that  plain- 
tiff knew  of  the  cables ;  that  therefore  his  employment  and  salary  were 
fixed  thereby.  It  was  only  after  receipt  of  these  cables  that  he  had 
his  talk  with  Mr.  Grace,  and  Mr.  Grace's  statement  above  quoted  plain- 
ly indicated  he  was  acting  for  the  Nitrate  Agencies.  Plaintiff  also  sign- 
ed a  receipt  for  an  advance  on  account,  in  which  it  is  expressly  stated 
that  it  is  for  account  of  the  Nitrate  Agencies.  The  only  possible  con- 
clusion from  the  evidence  is  that  it  was  understood  by  both  parties 
that  he  was  being  re-employed  by  his  former  employer,  the  Nitrate 
Agencies  Company,  and  that  defendant  acted  in  the  matter  only  as 
an  agent  for  and  after  communicating  with  the  principal  by  cable. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  wim  costs. 
All  concur; 


SCHWAB  T.  EMPORIUM  FORESTRY  CO.  et  aL    (No.  106/88.) 

(Supreme  Court,  Appellate  Division,  Third  Department    May  5,  1915.) 

Master  and  Servant  ®=>250%,  New,  vol.  16  Key-No.  Series — Injubies  to 
Servant — Wobkmen's  Compensation  Act — "Total  Disabiutt." 

A  workman,  who  had  previously  lost  one  hand,  and  who  lost  the  other 
as  the  result  of  an  accident  in  his  employment,  is  entitled  to  compensa- 
tion for  "total  disability"  under  Workmen's  Compeusution  Law  (Consol. 
Laws,  c.  67)  §  15,  subd.  1,  which  provides  that  loss  of  both  hands  shall 
constitute  total  disability  in  the  absence  of  proof  to  the  contrary,  and  is 
not  limited  to  the  compensation  for  partial  disability  under  subdivision  3 

^=»For  other  cases  see  same  topic  ft  KBT-NUHBER  in  all  Key-NumberC'l  Digests  £  Indexes 
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of  that  section,  which  enumerates  loss  of  one  hand  as  a  partial  disability, 
since  his  compensation  Is  fixed  on  the  basis  of  the  wages  he  was  earning 
before  his  Injury,  which  necessarily  were  lessened  because  of  his  maimed 
condition,  and  that  construction  Is  In  harmony  with  the  legislative  in- 
tent indicated  by  subdivision  6  of  the  same  section,  which  provides  that 
the  fact  that  an  employe  has  suffered  previous  disability  shall  not  pre- 
clude hlni  from  compensation  for  a  later  Injury,  but  In  determining  such 
compensation  the  average  weekly  wage  shall  be  the  same  which  will  rea- 
sonably represent  his  earning  capacity  at  the  time  of  bis  later  injury. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Total  Disability.] 

Woodward,  J.,  dissenting. 

Appeal  from  Workmen's  Compensation  Commission. 

Claim  of  Jacob  Schwab  before  the  State  Woricmen's  Compensation 
Commission  against  the  Emporium  Forestry  Company,  employer,  and 
the  Travelers'  Insurance  Company,  insurer,  for  compensation,  under 
the  Workmen's  Compensation  Law.  On  question  certified  to  the  Ap- 
pellate Division  by  the  Commission.  Question  answered  in  the  affirma- 
tive. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

E.  Clyde  Sherwood,  of  New  York  City,  for  Travelers'  Ins.  Co. 

Egburt  E.  Woodbury,  Atty.  Gen.,  and  Jeremiah  F.  Connor,  of  New 
York  City  (E.  C.  Aiken,  of  Albany,  of  counsel),  for  Compensation 
Com'rs. 

SMITH,  P.  J.  The  claimant  was  injured  on  July  6,  1914,  by  having 
his  right  hand  severed  at  the  wrist.  His  left  hand  was  amputated  in 
the  year  1892.  The  question  certified  is  whether  the  claimant  is  entitled 
to  compensation  for  permanent  total  disability  under  subdivision  1  of 
section  15,  or  for  compensation  as  for  the  loss  of  one  hand  under  sub- 
division 3  of  said  section. 

If  a  man  has  two  hands,  he  is  presumably  a  more  efficient  worker 
and  can  receive  higher  wages  than  if  crippled  by  the  loss  of  one  hand. 
The  method  of  payment  of  compensation  for  the  loss  of  one  hand  is  to 
allow  the  salary  which  the  injured  party  was  earning  for  244  weeks. 
If  the  injured  party  had  two  hands  and  were  earning  $20  a  week,  if  he 
lost  one  hand  he  would  recover  $4,880.  Another  workman  having  lost 
one  hand  before  entering  the  employment  would  be  receiving,  say,  $10 
a  week  for  less  efficient  service.  If  that  workman  lost  the  second  hand 
in  the  service,  if  the  claim  of  the  insurance  carrier  is  right,  he  would 
recover  for  244  weeks  at  $10  a  week,  or  $2,440.  So  that  for  the  loss 
of  the  second  hand,  which  had  its  double  value  on  account  of  the  pre- 
vious loss  of  the  first  hand,  under  this  system  he  would  be  entitled  to 
recover  only  half  as  much  as  for  the  loss  of  the  first  hand.  This  anom- 
alous result  would  indicate  that  the  Legislature  could  not  so  have 
intended.  By  subdivision  1  of  section  15,  the  loss  of  both  hands  shall 
presumably  constitute  total  disability.  As  compensation  for  that  total 
disability,  he  is  to  receive  66%  per  cent,  of  the  average  weekly  wages 
that  he  is  then  earning.    As  the  man  with  one  hand  is  presumably  eam- 
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ing  less  wages  than  a  man  with  two  hands,  to  allow  for  the  loss  of  the 
second  hand  as  a  permanent  disability,  a  percentage  of  the  weekly 
wage  that  he  was  then  earning  would  be  in  complete  harmony  with 
compensation  to  one  who  had  lost  both  hands  by  the  accident,  who  re- 
ceives his  66%  per  cent,  upon  the  greater  wages  that  he  was  earning 
at  the  time  of  the  accident. 

Moreover,  this  reasoning  accords  with  the  rule  which  seems  to  be 
laid  down  in  subdivision  6  of  section  15,  which  provides  that  the  fact 
that  an  employe  has  suffered  previous  disability  shall  not  preclude  him 
from  compensation  for  a  later  injury,  "but  in  determining  compensa- 
tion for  the  later  injury,  or  both,  his  average  weekly  wages  shall  be 
such  sum  as  will  reasonably  represent  his  earning  capacity  at  the  time 
of  the  later  injury."  Cases  are  cited  upon  the  Attorney  General's  brief 
which  indirectly  lend  support  to  his  contention  that  the  claimant  has 
the  right  to  recover  as  for  a  permanent  disability.  But  the  decision 
may  well  rest  upon  the  logic  of  the  situation,  in  view  of  the  fact  that 
the  amount  of  compensation  depends  upon  the  weekly  wage,  and  the 
weekly  wage  is  influenced  by  his  crippled  condition  at  the  time  of  the 
accident. 

In  answer  to  the  question  certified,  we  decide  that  claimant  is  entitled 
to  recover  as  for  total  disability. 

Question  certified  answered  in  the  affirmative.  All  concur  (KEL- 
LrOGG,  J.,  in  result  in  memorandum),  except  WOODWARD,  J.,  dis- 
senting. 

JOHN  M.  KELLOGG,  J.  (concurring  in  result).  The  claimant 
had  his  left  hand  amputated  in  1892.  On  July  6,  1914,  he  lost  his  right 
hand,  for  which  he  asks  compensation.  The  only  question  is  whether 
his  case  comes  within  subdivision  1  of  section  15  of  the  Workmen's 
Compensation  Law,  which  provides  for  total  permanent  disability,  or 
subdivision  3  of  that  section,  which  provides  for  permanent  partial  dis- 
ability. 

Subdivision  1  provides  the  compensation  for  total  permanent  dis- 
ability, and  then  provides : 

"Loss  of  both  hands,  or  both  arms,  or  both  feet,  or  both  legs,  or  both  eyes, 
or  of  any  two  thereof  shall,  in  the  absence  of  conclusive  proof  to  the  cmi- 
trary,  constitute  permanent  total  disability.  In  all  other  cases  permanent 
total  disability  shall  be  determined  in  accordance  with  the  facts." 

Subdivision  3,  entitled  "Permanent  Partial  Disability,"  provides  com- 
pensation "in  case  of  disability  partial  in  character  but  permanent  in 
quality."  Among  the  disabilities  there  enumerated  is  found  the  loss  of 
a  hand.  Subdivision  6  of  the  section  is  entitled  "Previous  Disability," 
and  provides  that  the  fact  that  an  employe  has  suffered  previous  dis- 
ability shall  not  preclude  him  from  compensation  for  the  later  injury, 
nor  preclude  compensation  for  death  resulting  therefrom,  but  that  in 
determining  compensation  for  the  later  injury  or  death  his  average 
weekly  wages  shall  be  such  sum  as  will  reasonably  represent  his  earn- 
ing capacity  at  the  time  of  the  later  injury. 

We  have  seen  that  subdivision  1,  after  enumerating  certain  disabili- 
ties, continues:  "In  all  other  cases  permanent  total  disability  shall  be 
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determined  in  accordance  with  the  facts."  Therefore  there  may  be 
total  permanent  disabilities  other  than  those  specifically  mentioned. 
The  commission  has  found  that  the  loss  of  claimant's  hand  was  a  per- 
manent total  disability,  and  such  would  naturally  be  the  result.  Subdi- 
vision 3  does  not  provide  for  the  loss  of  a  hand  where  it  results  in  total 
disability,  but  only  applies  to  such  loss  where  the  resulting  disability 
is  partial  in  character  but  permanent  in  quality. 

The  claimant,  by  the  accident,  has  lost  all  the  ability  he  had  of  earn- 
ing a  living.  The  disability  is  therefore  total.  His  wages  were  evident- 
ly based  upon  the  fact  that  he  was  previously  partially  disabled,  and 
therefore  the  compensation  to  be  awarded  to  him  will  be  based  upon 
such  wages. 

Within  the  clear  reading  and  spirit  of  the  statute,  it  is  purely  a  ques- 
tion of  fact  whether  by  the  accident  the  claimant  was  rendered  totally 
permanently  disabled,  and  the  commission  has  found  the  facts  in  his 
favor.  He  is  therefore  entitled  to  compensation  for  a  total  permanent 
disability. 


PEOPLE  v.  MARKUS. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    May  12,  1915.) 

1,  Ceiminai  Law  €=780 — Accompliiceb — Cobboboration — iNSTBncnoNS. 

An  Instruction:  "As  a  corroboration,  you  have  the  evidence.  •  »  »  » 
This  you  win  see,  If  you  believe  it,  tends  to  connect  defendant  with  the 
crime" — may  well  have  misled  the  Jury  to  believe  it  was  sufficient  cor- 
roboration of  the  accomplices'  testimony  that  defendant's  receipt  of  the 
stolen  goods,  which  \ws  admitted,  was  with  guilty  knowledge  that  they 
were  stolen. 

lEd.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  1859-1863 ; 
Dec.  Dig.  <e=»780.] 

2.  Criminal  Law  €=»511 — Accouplices — Cobbobobation — Ouiltt   Knowl- 

EUGB. 

The  mere  shipment  of  goods  by  defendant,  after  buying  them,  with  no 
circumstances  to  indicate  that  it  was  anything  but  an  ordinary  shipment 
of  his  own  property,  is  not  sufficient  corroboration  of  his  having  purchased 
with  guilty  knowledge  of  their  having  been  stolen. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  8§  1128-1137 ; 
Dec.  Dig.  <8s»511.] 

Kruse,  P.  J.,  and  Robson,  J.,  dissenting. 

Appeal  from  Genesee  County  Court. 

Jacob  Markus  was  convicted  of  receiving  stolen  property,  and,  from 
the  judgment  and  from  an  order  denying  his  motion  to  set  aside  the 
verdict  and  for  a  new  trial,  he  appeals.  Reversed,  and  new  trial 
granted. 

See,  also,  151  N.  Y.  Supp.  1136. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LEM- 
BERT,  and  MERRELL,  JJ. 

George  Y.  Webster,  of  Rochester  (Louis  E.  Fuller,  of  Rochester, 
of  counsel),  for  appellant. 

William  H.  Coon,  Dist.  Atty.,  of  Batavia,  for  the  People.' 

^s»For  oUier  cases  see  sams  topic  &  KGY-NUMBBR  in  all  Key-Numbered  Dlgeiits  &  Indexes 
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PER  CURIAM.  We  are  not  satisfied  that  defendant's  conviction  of 
the  crime  of  receiving  stolen  property,  knowing  it  to  have  been  stolen, 
should  stand.  Of  the  fact  of  defendant's  purchase  of  the  stolen  prop- 
erty from  Goldberg  and  Kramer,  who  received  it  from  the  thieves, 
there  was  no  question  or  dispute.  He  freely  admitted  it  at  the  time 
of  his  arrest  and  testified  fully  as  to  the  circumstances  of  the  purchase 
at  the  trial.  The  vital  question  for  the  jury  was  whether  he  had  guilty 
knowledge  that  the  property  had  been  stolen.  The  only  direct  testi- 
mony that  he  had  was  given  by  witnesses  who  were  held  by  the  trial 
court  to  be  accomplices.  No  conviction  could  be  based  on  their  testi- 
mony unless  "corroborated  by  such  other  evidence  as  tends  to  connect 
the  defendant  with  the  commission  of  the  crime."  Code  of  Criminal 
Procedure,  §  399.  The  accomplices  were  not  prosecuted,  but  war- 
rants for  their  arrest,  or  of  the  principal  ones,  were  in  the  sheriff's 
hands,  but,  by  direction  of  the  district  attorney,  were  not  executed 
pending  the  trial  of  this  case.  They  were  thus  strongly  tempted  to  try 
to  earn  immunity  from  prosecution  for  themselves  by  assisting  to  con- 
vict the  defendant. 

Two  witnesses,  not  accomplices,  one  the  truckman  who  took  the 
goods  in  boxes  to  the  freighthouse  for  shipment  after  defendant  had 
bought  them,  defendant  riding  with  him  on  the  dray,  and  one  the  rail- 
road freight  clerk  with  whom  defendant  transacted  the  business  of 
marking  and  shipping  the  boxes,  testified  to  these  transactions.  Their 
testimony  showed  that  this  was  all  done  publicly  in  the  daytime,  with 
no  circumstance  to  indicate  that  a  shipment  was  being  made  of  stolen 
goods  or  that  the  transaction  was  other  than  the  ordinary  shipment  of 
goods  by  the  owner.  The  defendant  as  a  witness  fully  corroborated 
these  two  witnesses  in  all  the  material  parts  of  their  testimony.  Nev- 
ertheless, the  learned  county  judge  instructed  the  jury  that  they  might 
find  the  necessary  corroboration  of  the  testimony  of  the  accomplices 
in  the  testimony  of  these  two  witnesses.    He  said : 

"Aa  a  corroboration,  yon  have  the  evidence  of  Trletley,  the  tmckman,  wbo 
took  the  goods  from  Kramer's  hoase  to  the  station  here  with  Markus  on  the 
truck,  and  the  testimony  of  Passage,  the  clerk  at  the  freighthouse,  who  saw 
Markus  there  when  he  came  with  the  goods  to  qhlp  them.  This  evidence  you 
will  see,  if  you  believe  It,  tends  to  connect  the  defendant  with  the  crime." 

[1]  As  the  fact  that  the  defendant  had  bought  these  goods  of  Gold- 
berg and  Kramer  and  had  shipped  them  at  the  time  and  in  the  man- 
ner described  by  these  two  witnesses  was  not  at  all  disputed  in  the 
case,  but  had  been  testified  to  by  defendant  himself  as  a  witness,  and 
as  defendant's  only  ground  of  defense  was  that  he  bought  the  goods 
in  good  faith  in  the  usual  course  of  his  business  as  a  dealer  in  odd 
lots,  remnants,  etc.,  with  no  knowledge  or  suspicion  that  they  were 
stolen  goods,  we  think  the  jury  may  have  been  misled,  by  the  part  of 
the  charge  quoted,  to  believe  that  they  were  justified  in  finding  from 
the  circumstances  of  the  shipment  of  the  goods  by  defendant  alone 
sufficient  corroboration  of  the  testimony  of  the  accomplices  that  de- 
fendant had  guilty  knowledge  that  the  goods  were  stolen,  and  thus  that 
the  shipment  alone  was  sufficient  to  connect  him  with  the  crime. 

There  was  other  testimony  which  the  jury  were  properly  instructed 


Digitized  by 


Google 


Sup.  Ct.)  OOLOAN  V.  FINCK  239 

they  might  find  tended  to  corroborate  that  of  the  accomplices,  but  its 
probative  value  in  that  direction  was  not  so  great  as  to  justify  us  in 
concluding  that  the  jury  did  not  find  the  necessary  corroborating  tes- 
timony in  the  circumstances  of  the  shipment  alone. 

[2]  We  are  of  opinion  that  the  circumstances  of  the  shipment 
of  the  goods  do  not  in  or  of  themselves  afford  sufficient  corroboration 
of  the  testimony  of  the  accomplices  to  justify  a  finding  of  guilty  knowl- 
edge by  defendant  that  he  was  purchasing  stolen  goods. 

In  view  of  defendant's  previous  good  character,  we  think  the  ends 
of  justice  will  be  promoted  by  another  trial. 

The  judgment  of  conviction  and  the  order  should  be  reversed,  and 
a  new  trial  ordered. 

KRUSE,  P.  J.,  and  ROBSON,  J.,  dissent 


COLGAN  V.   FINCK. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    April  28,  1915.) 

JuDOMENT  ®=»678 — Conclusiveness — Pebsons  Concluded. 

A  judgment  in  favor  of  the  receiver  of  a  corporation,  by  which  a  pur- 
chase by  the  corporation  was  rescinded  and  the  installments  paid  ordered 
to  be  returned  is  not  a  conclusive  adjudication  that  the  sale  was  fraudu- 
lent as' to  stockholders  of  the  corporation  suing  the  vendors  in  their  in- 
dividual capacity  for  deceit  la  the  sale  of  corporate  stock. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  Sf  1195-1199, 
1221;   Dec.  Dig.  <&=»678.] 

Appeal  from  Trial  Term,  Chautauqua  County. 

Action  by  Peter  B.  Colgan  against  HenryFinck.  Prom  a  judg- 
ment for  plaintiff  and  an  order  denying  new  trial,  defendant  appeals. 
Reversed  and  remanded. 

See,  also,  159  App.  Div.  57,  144  N.  Y.  Supp.  408. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

J.  L.  Hurlbert,  of  Dunkirk  (James  L.  Weeks,  of  Jamestown,  of  coun- 
sel), for  appellant. 

Thomas  H.  Larkins,  of  Dunkirk  (Nelson  J.  Palmer,  of  Dunkirk, 
of  counsel),  for  respondent. 

FOOTE,  J.  This  action  was  brought  to  recover  the  SMih  of  $200, 
with  interest  from  May  4,  1907,  being  the  amount  which  plaintiff  was 
induced  by  defendant  to  pay  to  the  Canadaway  Fertilizer  Company 
for  two  shares  of  the  capital  stock  of  that  company. 

The  complaint  alleges  that  defendant,  with  o^ers,  entered  into  a 
fraudulent  agreement  and  conspiracy,  whereby  they  agreed  to  form  a 
corporation  under  the  name  of  the  Canadaway  Fertilizer  Company,  to 
obtain  subscriptions  to  its  capital  stock,  and,  when  sufficient  stock  had 
been  subscribed,  to  sell  to  said  company  certain  premises  near  Dun- 

^=»For  otber  eases  see  same  topic  ft  KBY-NUMBBS  In  all  Key-Numbered.  Digests  &  Indeza> 
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kirk,  the  property  of  defendant's  brother,  Albert  Finck,  for  $16,000, 
whereas  its  value  was  only  $8,000,  and  that  the  proceeds  received  above 
such  actual  value  was  to  be  divided  among  defendant  and  his  associ- 
ates; also,  that  defendant  and  his  associates  falsely  and  fraudulently 
represented  to  plaintiff  and  others,  who  subsequently  became  stock- 
holders, that  said  real  property  was  worth  $16,000  and  would  be  sold 
to  said  company  at  that  price;  that  the  agreement  between  defendant 
and  his  associates  to  divide  among  themselves  the  amount  received  over 
and  above  $8,000,  its  actual  value,  was  unknown  to  plaintiff  and  fraud- 
ulently concealed  from  him;  that  defendant  and  his  associates  con- 
trived to  obtain  control  of  the  corporation  and  induced  it,  by  false  rep- 
resentations as  to  its  value,  to  purchase  said  property  at  a  price  of  $16,- 
000 ;  and  that  this  was  done  to  defraud  plaintiff  and  other  stockholders ; 
also,  that  defendant  falsely  and  fraudulently  represented  to  plaintiff, 
among  other  things,  that  defendant  had  himself  invested  a  large  amount 
of  money  in  the  stock  of  said  company,  paying  par  therefor,  and  that 
he  knew  the  company  and  its  assets  and  resources,  and  that  it  was 
solvent  and  capable  of  earning  large  dividends ;  that  plaintiff,  relying 
upon  said  representation,  subscribed  for  two  shares  of  the  capital  stock, 
and  paid  said  company  $200  therefor.  There  are  other  allegations  of 
the  complaint  not  material  to  be  stated  here. 

The  questions  submitted  to  the  jury  were:  (1)  Whether  defendant 
at  the  time  he  solicited  plaintiff  to  subscribe  for  two  shares  of  stock 
made  any  false  representations  to  the  plaintiff;  and  (2)  whether  de- 
fendant fraudulently  concealed  from  plaintiff  the  alleged  fraudulent 
conspiracy  between  defendant  and  his  associates,  the  purpose  and  ob- 
ject of  which  was  alleged  to  be  to  form  this  company  and  sell  the  stock 
for  the  purpose  of  selling  to  the  company  the  real  property  of  the  de- 
fendant's brother  at  $16,000,  when  it  was  really  only  worth  $8,000, 
and  to  divide  the  profits  between  defendant  and  his  associates. 

As  to  the  representations  which  defendant  made  to  plaintiff  to  in- 
duce him  to  purchase  the  stock,  plaintiff's  testimony  is  that  defendant 
said: 

"He  was  Kettli))?  up  a  good  thing  nt  his  old  bottling  works:  that  be  was 
going  to  make  a  fertilizer  factory  of  It,  and  that  he  was  out  selling  stock,  and 
that  It  would  be  a  good  thing  for  me  to  buy  some,  because  I  had  teams  and 
could  do  their  teaming  and  gather  up  dead  animals  for  them,  and  do  their 
work :  and  he  said  I  ought  to  have  some  stock  In  order  to  do  this,  and  unless 
I  did  have  some  stock  I  couldn't  do  their  teaming.  •  •  •  He  said  he  was 
going  to  have  as  much  stock  as  all  the  rest,  and  be  said,  'You  know  it  is  a 
good  thing  when  I  do  anything  like  that.' " 

None  of  these  statements  were  proved  at  the  trial  to  have  been  false 
unless  it  may  be  that  he  (Finck)  was  going  to  have  as  much  stock  as  all 
the  rest,  but  that  was  not  a  statement  of  an  existing  fact,  not  that  he 
already  had  more  than  half  the  stock,  but  that  he  was  going  to  or  ex- 
pected to.  Thus  there  was  little,  if  any,  basis  in  those  representations 
as  a  ground  of  recovery  in  this  action. 

To  support  his  allegations  of  fraud  in  connection  with  and  prior  to 
the  organization  of  the  company,  by  which  the  company  was  led  to 
purchase  real  estate  of  defendant  for  more  than  its  value,  plaintiff  re- 
lied principally  upon  the  findings  of  the  court  and  the  judgment  based 
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thereon  in  another  action  in  which  the  defendant  here  was  a  plaintiff 
and  the  Canadaway  Fertilizer  Company  and  its  receiver  and  others 
were  defendants.  The  important  question  presented  upon  this  appeal 
is  whether  that  judgment  and  the  findings  on  which  it  was  based  were 
admissible  in  evidence  against  defendant  here  and  were  res  adjudicata. 
If  they  were,  they  establish  conclusively  against  this  defendant  the 
plaintiff's  allegation  of  a  fraudulent  conspiracy  to  which  defendant  was 
a  party  to  accomplish  the  sale  of  his  brother's  real  estate  to  the  cor- 
poration at  a  fictitious  price,  and  to  divide  among  defendant  and  his 
associates  the  amount  received  over  and  above  the  actual  value  of  the 
property  which  was  to  be  retained. 

The  learned  trial  court  instructed  the  jury  that  these  findings  and 
the  judgment  entered  thereon  were  "conclusive  and  indisputable  evi- 
dence of  the  questions  in  issue  in  that  suit  and  actually  adjudicated 
therein  and  which  have  come  again  into  controversy  between  the  same 
parties,  or  their  privies,  in  this  action."  That  judgment  was  entered 
June  24,  1911,  in  an  action  in  which  the  defendant  Henry  Finck  and 
his  brother  Albert  Finck  were  plaintiffs,  and  the  Canadaway  Fertilizer 
Company  and  Loren  J.  Lamphere,  as  receiver  of  said  company,  and 
others,  were  defendants,  brought  to  foreclose  the  purchase-money 
mortgage  given  by  said  Canadaway  Fertilizer  Company  for  $9,000  to 
the  plaintiffs  in  that  action  upon  the  same  premises  purchased  by  said 
company  from  said  plaintiffs.  The  defendant  L,amphere,  as  receiver 
of  said  Canadaway  Fertilizer  Company,  defended  that  action  and  al- 
leged as  a  defense  and  as  ground  for  affirmative  relief  the  same  fraud- 
ulent conspiracy  on  the  part  of  Henry  Finck,  the  defendant  in  this  ac- 
tion, his  brother  and  their  associates,  with  respect  to  the  sale  of  said 
lands  to  said  fertilizer  company  at  a  fictitious  price  in  excess  of  its  real 
value  as  is  alleged  by  the  plaintiff  in  this  action,  and  demanded  judg- 
ment adjudging  the  sale  of  said  premises  to  said  fertilizer  company  to 
be  fraudulent  and  the  deed  and  the  bond  and  mortgage  given  for  the 
purchase  money  to  be  fraudulent  and  void  and  setting  aside  said  deed 
and  bond  and  mortgage  and  rescinding  the  sale  of  said  premises,  and 
that  said  receiver  recover  from  the  plaintiffs  Henry  Finck  and  Albert 
Finck  the  $7,000  which  said  Canadaway  Fertilizer  Company  had  paid 
to  said  plaintiffs  upon  the  purchase  price  of  said  premises,  with  interest 
from  the  date  of  such  payment.  And  said  receiver  was  awarded  judg- 
ment in  that  action  subsequently,  as  prayed  in  his  answer. 

We  are  of  opinion  that  the  learned  trial  judge  was  in  error  in  re- 
ceiving that  judgment  and  the  findings  on  which  it  was  based  in  evi- 
dence as  against  the  defendant  here,  and  in  his  instruction  to  the  jury 
that  that  judgment  is  res  adjudicata  in  respect  of  the  fraud  of  this 
defendant  and  his  associates  in  the  sale  of  said  real  estate  to  said  Can- 
adaway Fertilizer  Company. 

A  judgment  is  res  adjudicata  as  between  the  parties  and  their  privies 
as  respects  the  matters  in  issue  and  actually  determined,  and  is  receiv- 
able in  evidence  in  subsequent  litigation  between  the  same  parties  and 
their  privies  as  conclusive  proof  of  the  matters  so  determined.  Plain- 
tiff here  was  not  a  party  to  that  action  or  in  any  manner  represented 
therein,  except  that,  being  a  stockholder  of  the  Canadaway  Fertilizer 
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Company,  he  was  represented  by  that  company  and  its  receiver  to  the 
extent  of  being  bound  by  the  judgment  in  so  far  as  it  affected  the  prop- 
erty of  that  company,  but  he  was  not  otherwise  bound.  That  judgment 
did  not  undertake  to  deal  with  his  individual  rights  as  against  the  pres- 
ent defendant,  or  to  adjudge  as  to  whether  the  transactions  between 
Finck  and  his  brother  and  the  Ganadaway  Fertilizer  Company  were  or 
were  not  fraudulent  as  to  the  plaintiff  here  in  his  individual  contract  re- 
lations with  Henry  Finck.  The  judgment  is  conclusive  upon  this  plain- 
tiff to  the  extent  that  it  affects  the  assets  of  the  fertilizer  company  in 
which  he  has  a  share  or  interest.  To  that  extent  both  he  and  the  de- 
fendant Finck  are  estopped  from  questioning  it  in  the  present  case,  and 
if  plaintiff  were  now  seeking  to  assert  some  right  or  recover  some  prop- 
erty because  of  his  interest  in  the  fertilizer  company  as  a  stockholder, 
or  some  right  or  interest  which  he  derived  as  such  through  that  com- 
pany, the  judgment  in  the  foreclosure  action  would  be  admissible  in 
evidence  for  or  against  him ;  but  the  present  action  is  not  of  that  char- 
acter. It  is  based  wholly  upon  a  personal  transaction  between  him- 
self and  defendant  in  which  he  claims  that  defendant  deceived  and 
defrauded  him  out  of  $200.  The  fertilizer  company  did  not  represent 
him  in  the  foreclosure  action  as  to  such  a  right  of  action  or  as  to  the 
transaction  out  of  which  it  arises.  The  former  judgment  concludes 
the  party  only  in  the  character  or  relation  in  which  he  is  made  a  party. 
A  judgment  for  or  against  an  executor,  administrator,  assignee,*  or 
trustee,  as  such,  does  not  preclude  him  in  a  different  cause  of  action 
affecting  him  personally.  Furlong  v.  Banta,  80  Hun,  248,  29  N.  Y. 
Supp.  985 ;  Landon  v.  Townshend,  112  N.  Y.  93,  19  N.  E.  424,  8  Am. 
St.  Rep.  712;  Collins  v.  Hvdom,  135  N.  Y.  320,  32  N.  E.  69;  Wilgus 
v.  Germain,  72  Fed.  773,  19  C.  C.  A.  188. 

The  plaintiff,  though  not  a  party  to  the  foreclosure  action,  was  a 
privy  of  the  fertilizer  company  and  represented  by  it  in  respect  of  his 
interest  as  a  stockholder  in  that  company.  He  is  entitled  to  the  benefit 
of  that  judgment  so  far  as  it  affects  his  interest  in  that  company.  But 
the  present  action  has  no  relation  to  his  interest  in  that  company,  or 
his  rights  as  a  stockholder.  Were  he  suing  here  in  his  right  as  a  stock- 
holder to  recover  for  the  company  or  for  the  stockholders  as  such,  then 
he  would  be  entitled  to  the  benefit  of  the  judgment  in  the  foreclosure 
action  as  an  adjudication  (Alexander  v.  Donohoe,  143  N.  Y.  203,  38 
N.  E.  263) ;  for,  as  was  said  in  the  opinion  in  that  case : 

"Suing  as  a  stockholder,  the  plaintiffs  right  of  action  Is  a  derivative  one. 
He  sues  not  primarily  In  his  own  rights,  but  In  right  of  the  corporation.  The 
wrongs  of  which  he  complains  are  wrongs  to  the  corporation.  They  were  not 
aimed  at  him  and  did  not  involve  his  personal,  individual  rights." 

The  rule  as  to  when  privies  are  bound  by  a  former  judgment  is  thus 
stated  by  Mr.  Justice  Marshall  for  the  Supreme  Court  of  Wisconsin  in 
Hart  V.  Moulton,  104  Wis.  349,  80  N.  W.  599,  76  Am.  St.  Rep.  881 : 

"Privies,  whether  In  blood,  or  in  law,  or  in  estate,  occupy  that  relation  to 
others  because  of  derivative  rights  of  property.  Privity  relates  to  persons  la 
their  relation  to  property,  and  not  to  any  question  Independent  of  property. 
In  the  doctrine  of  res  adjudlcata,  privity  extends  no  further  than  the  particu- 
lar subject-matter  or  property,  the  status  of  which  was  determined  by  the 
Judgment  as  to  that  particular  thing.    A  person  subsequently  dealing  with 


Digitized  by 


Google 


Sup.  Ct)  OOLdAV  V.  FINCK  248 

It,  dependent  for  his  right  to  do  bo  ai>oii  a  title  acqtiired  of  one  of  tbe  par- 
ties to  the  litigation  after  that  title  was  impressed  by  tbe  result  of  such  litiga- 
tion, In  a  controversy  with  the  adverse  party  or  a  person  claiming  under 
him,  is  concluded  by  the  judgment.  Such  judgment.  In  that  situation,  Axes  the 
status  of  the  property  beyond  question,  whether  it  was  right  or  wrong.  The 
mere  personal  effect  of  tbe  judgment,  however.  Is  absolutely  confined  to  tbe 
parties  to  the  litigation.  It  does  not  attach  to  and  become  a  rule  of  property 
as  to  any  other  thing  than  the  particular  subject  of  tbe  controversy  which 
was  closed  by  tbe  judgment.  Falling  to  keep  distinctly  in  mind  that  privity 
relates  to  property  only  in  tbe  doctrine  of  res  adjudlcata,  and  to  the  particular 
property  forming  the  subject  of  the  former  litigation,  often  leads  courts  and 
practitioners  into  confusion  and  error.  The  term  is  applicable  only  to  tlie 
situation'  of  mutual  succession  or  relation  to  the  same  right  of  property. 
Citing  Herman  on  Estoppel,  §  139 ;  McDonald  v.  Gregory,  41  Iowa,  013 ;  New 
Orleans  v.  Citizens'  Bank,  167  U.  S.  371  [17  Sup.  CL  905,  42  L.  Ed.  202]." 

The  same  question  was  under  consideration  by  the  United  States 
Circuit  Court  of  Appeals  in  Andrews  v.  National  Foundry  &  Pipe 
Works,  76  Fed.  166,  22  C.  C.  A.  110, 36  L.  R.  A.  139.  In  the  course  of 
the  opinion  in  that  case,  it  is  said : 

"There  Is  a  privity,  of  course,  between  a  corporation  and  its  shareholders  in 
respect  to  corporate  rights  and  liabilities,  and  It  results  necessarily  that  a 
judgment  or  decree  against  a  corporate  body  is  conclusive  upon  the  owners  of 
stock  in  respect  to  their  rights  as  shareholders.  In  other  words,  such  judg- 
ment or  decree  is  not  open  to  collateral  attack  by  a  shareholder- for  the  pur- 
pose of  asserting  or  protecting  his  interests  as  a  shareholder.  (Citing  cases.) 
But  we  know  of  no  case  that  holds,  and  on  principle  we  think  it  cannot  be 
maintained,  that,  in  respect  to  rights  arising  out  of  contracts  other  than 
subscriptions  for  stock,  a  shareholder  can  be  bound  by  a  judgment  or  judicial 
proceeding  against  the  corporation  to  which  he  was  not  in  fact  a  party.  Every 
mortgagee  is  in  privity  with  his  mortgagor,  but  he  is  not,  for  that  reason, 
bound  by  decrees  against  the  mortgagor  obtained  by  the  holders  of  other 
Hens,  either  prior  or  subsequent,  unless  made  a  party  to  the  suit  Except  In 
respect  to  his  rights  as  a  shareholder,  the  owner  of  stock  In  a  corporate  body 
is  a  stranger  to  the  corporation,  and  without  his  consent  cannot  be  represent- 
ed by  It" 

The  case  of  Assets  Realization  Co.  v.  Howard,  211  N.  Y.  430,  105 
N.  E.  680,  presented  the  question  as  to  how  far  a  stockholder  of  a  bank- 
ing corporation  was  concluded  by  a  judgment  recovered  against  the 
corporation  in  a  subsequent  action  against  the  stockholder  to  enforce 
his  statutory  liability  for  the  debt  established  by  such  former  judgment, 
and  Judge  Hiscock,  writing  for  the  court  against  the  conclusiveness  of 
such  judgment,  says : 

"This  claim  against  a  stockholder  Is  not  an  asset  belonging  to,  or  coming 
through  or  asserted  in  behalf  of,  the  corporation.  It  is  given  to  the  creditor 
as  an  independent  and  original  remedy.  The  stockholder  In  respect  of  this 
liability  Is  the  only  one  who  is  Interested  In  the  question  whether  there  Is  an 
Indebtedness ;  the  corporation  has  no  practical  interest  in  it  The  stockholder 
Is  not  a  proper  i)arty  to  the  action  brought  against  the  corporation,  and  the 
corporation  does  not  in  any  direct  or  real  sense  represent  him  as  to  this  lia- 
bility; the  extent  of  Its  interest  Is  to  protect  the  corporate  assets.  ♦  •  • 
It  seems  to  be  conceded  that  this  theory  of  conclusive  effect  on  a  stockholder 
of  a  judgment  against  the  corporation  opens  up  to  allow  proof  that  the  judg- 
ment was  secured  by  fraud  or  collusion.  But  why  confine  the  exceptions  to 
this  class?  It  is  of  no  material  consequence  to  the  stockholder  who  is  asked 
to  pay  an  unjustified  judgment  whether  it  resulted  from  fraud,  or  whether,  as 
alleged  In  this  case.  It  was  negligently  or  Ignorantly  allowed  to  be  entered  by 
default  on  claims  which  either  never  existed  or  had  been  fully  paid.    What  h^ 
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desires,  and  as  It  seems  to  me  plainly  ought  to  have,  Is  an  opportunity  to 
compel  proof  of  the  existence  of  a  claim  before  he  is  compelled  to  pay  It.  In 
the  second  place,  I  think  that  the  fair  weight  of  authority  is  In  favor  of 
this  view." 

As  by  all  the  authorities  the  estoppel  of  a  judgment  claimed  to  be 
res  adjudicata  must  be  mutual  to  have  that  effect,  and  as  the  plaintiff 
here  clearly  is  not  bound  by  the  foreclosure  judgment  as  respects  the 
cause  of  action  here,  it  follows  that  the  foreclosure  judgment  is  not 
res  adjudicata  in  his  favor  against  the  defendant,  and  that  it  was  im- 
properly received  in  evidence  as  such,  and  that  the  instruction  to  the 
jury  that  that  judgment  and  the  findings  on  which  it  was  based  are  con- 
clusive upon  the  parties  was  error. 

As  this  conclusion  will  require  a  new  trial  of  the  action,  we  do  not 
consider  whether,  if  Lamphere  is  a  temporary  receiver  only,  he  would 
represent  the  stockholders,  or  any  of  the  other  questions  urged  by  the 
appellant. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


(167  App.  Dlv.  314) 

NEW  YOEK  ELECTRIC  LINES  CO.  v.  GAYNOR  et  al.  (EMPIRE  CITY 
SUBWAY  CO.,  Limited,  Intervener).    (No.  7222.) 

(Supreme  Court,  Appellate  Division,  First  Department    May  7,  1915.) 

L  Electbicitt    «s>4— Teleobafrb    and    Tei.ephonbs    «s»10— Franchises— 
Abandonment. 

A  corporation  to  construct  and  maintain  under  the  surface  of  streets 
electric  wires  for  telephonic  and  telegraphic  communication,  and  for  elec- 
tric lighting,  which  obtains  permission  from  the  city  to  use  the  streets, 
but  falls  for  over  20  years  to  take  any  steps  to  construct  underground 
wires,  thereby  loses  by  abandonment  the  right  conferred  by  the  permis- 
sion, and  the  city  may,  by  resolution,  revoke  tlie  permit 

[Ed.  Note. — ^For  other  cases,  see  Electricity,  Cent  Dig.  S  1;  Dec.  Dig. 
«=>4;  Telegraphs  and  Telephones,  Cent  Dig.  S  6;  Dec.  Dig.  «=>10.1 

2.  JuDQSfENT  ig=»713 — Res  Judicata— Questiows  Concluded. 

A  decision  of  the  Court  of  Appeals,  rendered  in  a  suit  by  a  corporation 
to  construct  and  maintain  underground  electric  wires,  on  obtaining  per- 
mission from  a  city  so  to  do,  that  its  permit  had  been  legally  revoked  by 
the  municipal  authorities.  Is  a  complete  adjudication  and  bars  a  sub- 
sequent action  by  the  corporation  to  determine  its  rights  under  the  per- 
mit 

lEd.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  {{  1063,  1066, 
1009,  1234-1237,  12.39,  1241,  1247;    Dec.  Dig.  <S=>713.] 

3.  Action  «=»6— Actions  to  Declare  Rights. 

A  suit  by  a  corporation  authorized  to  construct  and  maintain  under- 
ground electric  wires,  pursuant  to  permission  granted  by  a  city,  to  se- 
cure an  adjudication  that  a  revocation  of  a  permit  Is  Invalid,  and  that 
It  has  acquired  vested  rights  under  the  permit  which  remain  effective, 
presents  only  an  academic  question  as  to  past  matters,  and  equity  will 
deny  relief  on  that  ground. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent  Dig.  {  40;  Dec.  Dig. 
<g=>6.] 

Qs»For  oUier  cases  s«e  same  toplo  ft  KEY-NUMBBB  In  all  Key-Numbered  Digests  t  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  the  New  York  Electric  Lines  Company  against  William  J. 
Gaynor  and  others.  From  a  judgment  denying  rdief ,  plaintiff  appeals. 
Affirmed. 

See,  also,  152  N.  Y.  Supp.  1130. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Alexander  S.  Bacon,  of  New  York  City,  for  appellant. 

William  P.  Burr,  of  New  York  City,  for  respondents  City  of  New 
York  and  others. 

Edmund  L.  Mooney,  of  New  York  City,  for  respondent  Empire  City 
Subway  Co. 

HOTCHKISS,  J.  The  plaintiff  was  incorporated  in  the  year  1882, 
under  Laws  1848,  c.  265,  as  amended  by  Laws  1853,  c.  471,  and  other 
acts  for  the  purpose,  among  other  things,  of  "owning,  constructing, 
using,  maintaining  and  leasing  lines  of  telegraph  wires  or  other  elec- 
trical conductors  for  telegraphic  and  telephonic  communication  and 
for  electric  illtunination,  to  be  placed  under  the  pavement  of  the  streets 
*  *  *  of  the  cities  of  New  York  and  Brooklyn,"  and  "for  the  pur- 
pose of  owning  franchises  for  laying  and  operating  the  said  lines  of 
electric  conductors."  By  Laws  1881,  c.  483,  any  company  so  incorpo- 
rated was  authorized  "to  construct  and  lay  lines  of  electrical  conductors 
underground  in  any  city,"  provided  that  it  "first  obtain  from  the  com- 
mon council"  of  such  city  "permission  to  use  the  streets"  for  the  pur- 
poses set  forth.  On  April  10,  1883,  the  common  council  of  the  city  of 
New  York  passed  a  resolution,  the  substantial  portion  of  which  was  as 
follows: 

"Besolred,  that  permission  be  and  bereby  Is  granted  to  tbe  New  Tork  Elets 
trie  Idnes  Cjompany,  to  lay  wires  or  other  conductors  of  electricity,  in  and 
through  the  streets,  avenues  and  highways  of  New  York  City  and  to  make 
connections  of  such  wires  or  conductors  underground  by  means  of  the  neces- 
sary vaults,  test  boxes  and  distributing  conduits,  and  thence  above  ground 
with  point  of  electric  illuminationB  or  of  telegraphic  or  telephone  signals  in 
accordance  with  the  provisions  of  an  ordinance  »  »  •  approved  •  •  • 
December  14,  1878." 

On  April  24,  1883,  the  plaintiff  presented  to  the  common  council,  and 
the  latter  spread  upon  its  minutes,  what  the  plaintiff  claims  to  have 
been  a  formal  acceptance  by  the  plaintiff  of  the  terms  of  the  aforesaid 
resolution.  On  May  11,  1906,  the  board  of  estimate  and  apportion- 
ment, the  successor  of  the  board  of  aldermen  in  the  premises,  passed  a 
resolution.  By  which,  after  reciting  that  under  the  resolution  of  the 
board  of  aldermen  of  April  10,  1883,  the  New  York  Electric  Lines 
Company  (this  plaintiff)  claimed  to  have  received  permission  to  open 
the  streets  of  the  city,  etc.,  and  that  said  company  had  failed  and 
neglected  for  upwards  of  23  years  to  exercise  the  privileges  granted 
by  said  resolution  of  April  10,  1883,  and  had  forfeited  all  its  rights 
and  privileges  thereunder,  in  consideration  of  all  of  which  it  was  re- 
solved that  all  rights  of  the  said  company,  if  any,  arising  from  the  said 
resolution  of  April  10,  1883,  "be  and  hereby  are  revoked  and  terminat- 
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ed  and  the  resolution  of  the  board  of  aldermen  adopted  on  such  date 
is  hereby  in  all  respects  repealed  and  revoked." 

It  would  serve  no  useful  purpose  to  recite  at  length  and  in  detail  the 
subsequent  history  of  the  plaintiff  or  of  its  numerous  attempts  to  en- 
force what  it  has  so  often  asserted  to  be  its  rights  arising  from,  the 
foregoing  resolution  and  its  acceptance  thereof.  They  are  fully  recited 
in  the  opinion  of  Mr.  Justice  Hughes  (November  30,  1914)  in  the  ac- 
tion of  this  plaintiff  against  the  Empire  City  Subway  Company,  Limit- 
ed, 235  U.  S.  179,  35  Sup.  Ct.  72,  59  L.  Ed. ,  which  reached  the 

Supreme  Court  of  the  United  States  on  a  writ  of  error  to  review  the 
decision  of  the  Court  of  Appeals  in  the  matter  of  the  application  of 
this  plaintiff  for  a  writ  of  mandamus  against  the  said  Empire  City  Sub- 
way Company,  Limited.  201  N.  Y.  321, 94  N.  E.  1056.  In  the  case  of 
People  ex  rel.  This  Plaintiff  v.  Ellison,  188  N.  Y.  523.  81  N.  E.  447, 
it  was  decided  that  what,  if  any,  rights  this  plaintiff  had  to  lay  its  elec- 
trical conductors  under  the  streets  of  New  York  were  subject  to  the 
provisions  of  certain  statutes  and  to  contracts  and  proceedings  there- 
under, giving  to  the  board  of  commissioners  of  electrical  subways  and 
its  successors  certain  powers,  rights,  and  duties,  to  all  of  which  it 
was  held  that  the  plaintiff  in  this  action  must  conform.  Thereafter  this 
plaintiff  sought  a  peremptory  writ  of  mandamus  to  compel  the  Empire 
City  Subway  Company,  Limited  (which  had,  by  contract  made  in 
pursuance  of  the  statutes  above  referred  to,  been  given  certain  rights  in 
and  about  underground  conduits  in  this  city,  with  authority  to  lease 
space  in  the  same  for  the  use  of  other  corporations  having  lawful  power 
to  operate  telegraphic  or  telephonic  conductors  in  any  street  or  avenue 
of  this  city),  to  admit  to  and  assign  space  in  its  conduits  for  the  wires 
of  this  plaintiff.  The  plaintiff's  application  for  such  mandamus  war. 
denied  in  the  first  instance,  which  denial  was  affirmed  by  the  Court  of 
Appeals  (201  N.  Y.  321,  94  N.  E.  1056),  and  this  decision  was  upheld 
by  the  Supreme  Court  of  the  United  States  on  the  writ  of  error  to 
which  I  have  referred.  The  decision  of  the  Court  of  Appeals  last 
referred  to  proceeds  upon  two  grounds:  (1)  That  the  resolution  of 
the  board  of  aldermen  of  April  10,  1883,  granting  this  plaintiff  permis- 
sion to  use  the  streets,  as  hereinbefore  set  forth,  was  a  license  merely, 
revocable  at  the  pleasure  of  the  city,  unless  it  has  been  accepted  and 
some  substantial  part  of  the  work  contemplated  by  the  permission,  and 
sufficient  to  create  a  right  of  property,  and  thus  form  a  consideration 
for  the  contract,  had  been  performed ;  and  (2)  that  although  there  may 
have  been,  on  the  part  of  the  plaintiff,  a  bare  acceptance  of  said  reso- 
lution, plaintiff  had  failed  to  show  such  substantial  compliance  there- 
with as  to  constitute  an  actual  acceptance  or  the  creation  of  any  right 
of  property  in  the  plaintiff,  and  that  the  board  of  estimate  and  appor- 
tionment had  power  to  and  did  revoke  the  permit  granted  to  this  plain- 
tiff under  said  resolution  of  April  10,  1883.  In  reviewing  this  decision, 
the  Supreme  Court  of  the  United  States  seems  not  to  have  lent  its  ap- 
proval to  the  theory  that  the  resolution  in  question  constituted  a  mere 
revocable  license,  but  to  have  held  that : 

"Grants  lUce  the  one  under  consideration  are  not  nude  pacts,  but  rest  upon 
obligations  expressly  or  Impliedly  assumed  to  carry  on  the  undertaking  to 
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which  thsy  relate.  •  •  •  They  are  made  and  received  with  the  under- 
standing that  the  recipient  is  protected  by  a  contractual  right  from  the  ito- 
ment  the  grant  is  accepted  and  during  the  course  of  performance  as  contem- 
plated, as  well  as  after  that  performance." 

But  the  court  said : 

"But  while  the  grant  becomes  effectlTe  when  made  and  accepted  In  ac- 
cordance with  the  statute,  and  the  grantee  Is  thus  protected  In  starting  the 
enterprise,  it  has  always  been  recognized  that,  as  the  franchise  is  given  In  or- 
der that  it  may  be  exercised  for  the  public  benefit,  the  failure  to  exercise  it, 
as  contemplated,  is  ground  for  revocation  or  withdrawal.  •  *  •  It  is  a 
tacit  condition  annexed  to  grants  of  franchises  that  they  may  be  lost  by  mis- 
user OP  nonuser.  •  •  »  The  same  principle  is  applicable  when  a  munici- 
pality, under  legislative  authority,  gives  the  permission  which  brings  the  fran- 
chise into  being ;  there  is  necessarily  implied  the  condition  of  user.  *  •  • 
It  follows  that,  where  the  franchise  has  not  been  exercised  within  a  reasona- 
ble time  in  accordance  with  the  condition  which  inheres  in  the  nature  of  the 
grant,  its  revocation  upon  this  ground  cannot  be  regarded  as  an  impairment 
of  contractual  obligations.  The  privileges  conferred  may  be  withdrawn  by 
such  methods  of  procedure  as  are  consistent  with  established  legal  principles. 
•  •  •  For  a  long  period  of  years  after  the  final  determination  of  the  valid- 
ity of  the  statutes  authorizing  a  comprehensive  scheme  of  subway  construc- 
tion, and  after  the  contract  with  the  subway  company  had  been  made,  the 
plaintiff  in  error  made  no  attempt  to  secure  space  and  to  exercise  the  fran- 
chise now  claimed.  It  treated  that  right  as  susceptible  of  practically  indefi- 
nite retention  unused.  In  the  circumstances  disclosed,  its  excuses  are  un- 
availing. The  right  conferred,  assumiitg  it  to  be  a  contract  right,  was  to  be 
used  within  a  reasonable  time  or  lost  In  view  of  the  state  of  the  case  as 
to  nonexercise,  it  cannot  be  said  that  its  constitutional  Vight  has  been  in- 
fringed." 

Shortly  after  the  decision  of  .the  Court  of  Appeals  denying  plain- 
tiff's application  for  mandamus  against  the  Empire  City  Subway  Com- 
pany, Limited  (201  N.  Y.  321,  94  N.  E.  1056),  plaintiff  commenced 
this  action  against  the  mayor  of  the  city  and  other  officials,  constituting 
the  board  of  estimate  and  apportionment,  with  which  was  impleaded 
the  Empire  City  Subway  Company,  Limited.  The  substance  of  plain- 
tiff's amended  complaint  includes  a  history  of  its  incorporation,  the 
said  resolution  of  April  10.  1883,  the  acts  claimed  to  have  been  per- 
formed by  plaintiff  in  pursuance  thereof,  and  the  various  legal  pro- 
ceedings to  which  it  has  been  a  party  and  in  which  it  has  sought  to 
enforce  its  alleged  rights  in  the  premises,  notwithstanding  the  revoca- 
tion of  the  said  resolution,  as  hereinbefore-  set  forth,  which  revocation 
plaintiff  alleges  was  wholly  invalid  and  void,  and  that  by  reason  there- 
of plaintiff  has  been  denied  admission  to  the  public  subways  for  tele- 
phone and  telegraph  wires  operated  or  under  the  control  of  the  Empire 
City  Subway  Company,  Limited.  The  prayer  of  the  complaint  is  that 
the  resolution  of  the  board  of  estimate  and  apportionment  passed  May 
11,  1906,  repealing  the  resolution  of  April  10,  1883,  and  revoking  all 
rights  thereunder,  be  declared  void,  and  that  it  be  decreed  that  all  of 
the  plaintiff's  alleged  rights  under  said  resolution  of  April  10,  1883, 
be  decreed  to  be  in  full  force  and  effect,  and  that  plaintiff  is  entitled 
to  exercise  all  its  rights  thereunder. 

[1]  After  a  trial  of  the  issues  the  Special  Term  has  found  that, 
if  plaintiff  ever  had  any  rights  by  reason  of  said  resolution  of  April 
10,  1883,  the  same  were  lost  by  abandonment  for  over  20  years;  that 
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the  revocation  of  said  resolution  was  valid ;  and  that  plaintiff  had  fail- 
ed to  prove  any  facts  entitling  it  to  any  equitable  or  other  relief  whatso- 
ever, for  which  reason  its  complaint  was  dismissed  on  the  merits. 
Although  this  disposition  of  the  case  meets  our  entire  approval,  there 
are  two  further  grounds  which  I  think  are  fatal  to  plaintiff's  claim 
to  any  relief  in  this  action. 

[2]  As  I  have  already  pointed  out,  on  the  application  of  the  plain- 
tiff for  a  writ  of  mandamus  against  the  Empire  City  Subway  Company, 
Limited,  the  Court  of  Appeals  held  that  the  act  of  the  board  of  esti- 
mate and  apportionment,  in  revoking  the  resolution  of  April  10,  1883, 
was  lawful  and  served  to  effectually  rescind  its  previous  resolution. 
This  is  a  complete  adjudication  against  the  rights  sought  to  be  estab- 
lished by  the  plaintiff  in  this  action  and  a  bar  to  the  present  attempt  to 
revive  and  relitigate  the  same. 

[3]  Furthermore,  the  questions  now  sought  to  be  raised  and  liti- 
gated are  purely  academic,  and  do  not  arise  with  respect  to  any  act 
or  proceeding  on  the  part  of  anybody  affecting  the  plaintiff.  Nothing  is 
alleged  concerning  its  rights  or  interests,  except  such  things  as  pertain 
to  past  matters,  which  have  been  wholly  concluded.  The  present  ac- 
tion amounts  to  nothing  more  nor  less  than  an  attempt  to  secure  an 
adjudication  that  the  aforesaid  revocation  of  the  resolution  of  April 
10, 1883,  was  invalid,  and  that  the  plaintiff  acquired  vested  rights  under 
said  resolution,  which  are  still  effective.  In  this  attempt  the  •plaintiff 
must  fail  because'  of  "the  ordinary  rule  that,  to  put  a  court  of  equity 
in  motion,  there  must  be  an  actual  litigation  in  respect  to  matters  which 
are  the  proper  subjects  of  the  jurisdiction  of  that  court."  Mayor,  etc., 
V.  Fitch,  9  App.  Div.  452,  456,  457,  41  N.  Y.  Supp.  354. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  Or- 
der filed.    All  concur. 


DTINN  V.  CITY  OF  NEW  YORK.     (No.  7165.) 
(Supreme  Court,  Appellate  Division,  Elrst  Department    May  14,  1915.) 

Costs  ®=»254— Pkinting  of  Case  on  Appeal — Liabilttt. 

Plaliitlff,  obtaining  a  judgment  which  was  reversed  on  appeal,  made 
no  objection  to  the  printing  of  exhibits  as  a  part  of  defendant's  case, 
though  a  galley  proof,  with  a  copy  of  the  exhibits,  was  submitted  to  his 
attorney.  The  printer  by  aSldavit  showed  that  the  prices  charged  were 
reasonable.  Other  affidavits  showed  the  same  fact  One  in  charge  of  a 
lithographing  and  printing  business  submitted  an  affidavit  fixing  reason- 
able charges  at  a  less  sum.  Held,  that  defendant  was  entitled  to  tax,  as 
costs,  the  prices  charged  by  the  printer. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent  Dig.  |§  962-966,  974-977; 
Dec.  Dig.  <e=9254.] 

Laughlln  and  Scott  JJ.i  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Bartholomew  Dunn  against  the  City  of  New  York.  From 
an  order  granting  a  motion  for  retaxation  of  costs,  defendant  appeals. 
Reversed. 

See,  also,  157  App.  Div.  917,  142  N.  Y.  Supp.  1116. 

^=3For  other  cases  see  same  topis  *  KBY-NDUBER  in  all  Key-Numbered  DlgesU  *  Indexes 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 
Terence  Farley,  of  New  York  City,  for  appellant. 
Abraham  Wielar,  of  New  York  City,  for  respondent. 

INGRAHAM,  P.  J.  The  appeal  is  from  an  order  relaxing  a  bill  of 
costs  by  deducting  therefrom  so  much  of  the  costs  of  printing  the  ex- 
hibits which  is  included  in  the  item  of  $1,416.27,  "Paid  printing  cases, 
Appellate  Division,"  as  exceeds  the  sum  of  $350,  to  wit,  the  sum  of 
$701.27.  The  amount  taxed  by  the  clerk  was  $1,690.56  for  printing  the 
case  on  appeal  to  the  Appellate  Division.  The  plaintiff  applied  at  Spe- 
cial Term  to  retjix  the  costs  so  as  to  reduce  this  amount  allowed  for 
printing  the  case  on  appeal,  and  the  court,  on  that  application,  entered 
the  order  reducing  this  amount  by  the  sum  of  $1,021.87,  and  from  that 
order  the  defendants  appeal.  On  the  taxation  of  costs  there  was  sub- 
mitted to  the  clerk  an  affidavit  of  the  assistant  corporation  counsel, 
which  stated  that  a  galley  proof  of  the  case  on  appeal,  including  a  copy 
of  exhibits,  with  lithograph  copies  of  certain  of  the  plaintiff's  exhibits, 
was  submitted  to  the  plaintiff's  attorney,  and  no  objection  was  made  to 
the  printing  of  tlie&e  exhibits  in  full  or  to  the  style  or  process  used  in 
reproducing  the  plaintiff's  exhibits,  and  that  subsequently  a  printed 
copy  of  the  record  was  submitted  to  the  court  and  allowed  by  it  as  the 
case  on  appeal,  and  there  is  the  usual  stipulation  that  the  case  as  printed 
be  filed,  as  was  subsequently  done.  There  is  also  submitted  the  affida- 
vit of  the  printing  company  who  printed  the  record,  in  which  it  ap- 
pears that  the  prices  charged  for  the  printed  matter  and  for  reproduc- 
tion of  those  exhibits  are  reasonable  and  just ;  that  the  method  used 
was  the  usual  method  of  making  true  and  lasting  copies  of  maps,  dia- 
grams, and  copies  similar  to  such  exhibits  for  use  in  cases  on  appeal ; 
that  said  process  is  the  cheapest  method  of  reproduction,  where  true 
and  lasting  records  are  required,  and  particularly  where  more  than  one 
color  is  involved;  and  that  the  case  and  points  conform  in  every  re- 
spect to  the  general  rules  and  practice  and  rules  of  the  Appellate  Divi- 
sion. And  there  was  submitted  with  this  exhibit  a  bill  rendered  by  the 
printer  to  the  city  of  New  York,  the  defendant,  for  printing  the  case 
and  lithographing  the  exhibits.  Other  affidavits  were  also  submitted, 
tending  to  show  that  the  prices  charged  were  reasonable  and  proper 
charges  for  such  records,  including  the  exhibits.  On  behalf  of  the 
plaintiff  there  was  submitted  the  affidavit  of  his  attorney,  which  merely 
stated  that  he  objected  to  the  allowance  of  the  sum  of  $1,690.56  for 
printing  the  case  on  appeal  to  the  Appellate  Division,  and  the  affidavit 
of  the  plaintiff  and  one  Clambour  in  support  of  such  objections.  The 
affidavit  of  the  plaintiff  was  merely  that  he  objected  to  the  amount  of 
this  allowance,  and  the  affidavit  of  Clambour  was  to  the  effect  that 
he  was  in  charge  of  a  lithographing  and  printing  business ;  that  he  had 
examined  the  exhibits;  and  that  a  reasonable  charge  for  making  30 
copies  thereof  was  $225,  and  for  60  copies,  $275.  'The  clerk  allowed 
defendant  for  printing  the  records  $1,416.27.  Plaintiff  recovered  judg- 
ment against  the  defendant,  from  which  the  defendant  appealed. 

It  printed  the  case  on  appeal  with  the  proper  exhibits,  and  adopted  a 
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method  of  reproducing  these  exhibits  which  seemed  proper,  and  upon 
which  the  Court  of  Appeals  decided  that  the  judgment  against  the  city 
was  erroneous,  and  there  finally  resulted  a  judgment  in  favor  of  the  de- 
fendant. There  is  no  proof  that  the  defendant  has  actually  paid  the 
bill  of  the  printer,  but  the  evidence  is  quite  satisfactory  that  the  defend- 
ant had  incurred  the  expense  of  printing  this  case  on  appeal,  and  it 
seems  to  have  been  printed  and  the  exhibits  lithographed  in  accord- 
ance with  the  wishes  of  the  plaintiff,  or  certainly  without  any  objec- 
tion on  his  part ;  and,  the  defendant  having  actually  incurred  the  ex- 
pense of  this  printing,  it  seems  to  me  that  the  defendant  was  entitled 
to  tax  the  actual  cost  of  printing  as  part  of  the  necessary  disbursements 
on  appeal.  The  affidavit  of  this  manager  of  a  printing  concern  that  a 
reasonable  charge  for  making  30  copies  of  this  case  on  appeal  would 
be  $225,  and  for  60  copies,  $275,  would  seem  to  be  clearly  overborne 
by  the  affidavits  presented  on  the  part  of  the  defendant  that  the  price 
charged  by  the  defendant's  printer,  and  which  had  been  incurred  by  the 
defendant  as  a  necessary  disbursement  on  the  appeal,  was  a  reasonable 
charge,  and  I  do  not  think  the  Special  Term  -on  these  affidavits  was 
justified  in  relaxing  the  costs  and  throwing  upon  the  defendant  the 
expense  of  an  appeal  made  necessary  by  an  erroneous  judgment  ob- 
tained by  the  plaintiff,  and  to  which  it  was  finally  decided  the  plaintiff 
was  not  entitled. 

I  think,  therefore,  the  order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  a  motion  to  retax  the  costs  denied, 
with  $10  costs.    Order  filed. 

McLaughlin  and  CLARKE,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  The  defendant  originally  taxed  in  its 
bill  of  costs  an  item  of  $1,690.56  for  "Paid  printing  cases,  Appellate 
Division."  On  the  relaxation,  the  clerk  reduced  this  item  to  $1,416.27 
by  consent  of  the  representative  of  the  defendant.  The  court,  on  the 
motion  for  relaxation,  further  reduced  this  item  by  the  sum  of  $701.27, 
and  the  order  shows  that  the  reduction  was  intended  to  be  made  on 
the  charge  for  printing  the  exhibits,  which  it  appears  was  embraced  in 
the  charge  for  printing  the  cases  on  appeal,  although  the  bill  of  costs 
does  not  so  show.  It  would  appear  from  the  order  that  in  the  item  for 
printing  cases  on  appeal,  as  retaxed  by  the  clerk,  was  included  the  sum 
of  $1,051.27  for  printing  the  exhibits.  There  is,  however,  nothing  in 
the  record  to  show  the  amount  charged  for  each  item  of  printing  in  ar- 
riving at  the  amount  which  the  defendant  originally  taxed  for  printing 
the  record  on  appeal  to  the  Appellate  Division.  The  record  shows  a 
bill  rendered  by  Martin  B.  Brown  Company,  printers,  to  the  defendant 
on  account  of  the  law  department,  for  printing  60  copies  of  the  record 
on  appeal  to  the  Appellate  Division  in  this  action.  That  bill  contains 
12  items  of  charges,  aggregating  $2,071.50.  The  item  for  this  work 
was  originally  taxed,  however,  at  the  sum  of  $380.94  less  than  the  bill 
as  rendered ;  but  the  record  contains  no  explanation  of  how  the  deduc- 
tion came  to  be  made,  or  what  deductions  were  made.  Among  the 
items  in  said  bill  is  one  of  $365  for  printing  365  pages  at  $1  a  page. 
There  are  six  separate  items  for  printing  six  exhibits  aggregating  $1,- 
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293.70.  There  is  another  item  of  $2  for  printing  the  cover,  and  an 
item  of  $5.50  for  "Table."  These  items  approximate  the  amount  the 
defendant  originally  taxed.  The  other  items,  one  of  which  is  for  $313.- 
39,  appear  to  be  charges  for  delay  or  corrections.  It  may  be  fairly  in- 
ferred, therefore,  that  the  defendant,  in  taxing  the  costs,  originally 
undertook  to  tax  the  printers'  actual  charges  for  printing  the  record  and 
exhibits,  omitting  the  charges  for  delay  and  corrections ;  but  the  case 
has  been  argued  in  behalf  of  the  defendant  as  if  it  originally  taxed 
the  entire  amount  of  the  printers'  bill  as  rendered,  and  therefore  it  is 
impossible  to  determine  upon  what  theory  the  clerk  made  the  deduc- 
tion of  $274.29  from  the  item  taxed  for  printing  the  record  on  appeal 
to  the  Appellate  Division.  However,  the  clerk  acted  on  the  defendant's 
consent,  and  no  question  is  presented  with  respect  to  the  correctness 
of  his  ruling. 

It  is  claimed  in  behalf  of  the  appellant  that  it  has  been  obliged  to  pay 
the  entire  amount  of  the  printers'  bill  as  rendered ;  but  the  record  fails 
to  show  any  payment  made  by  it  for  printing.  It  is  also  contended  in 
behalf  of  tiie  appellant  that  it  was  obliged  to  let  this  work  on  public 
bidding.  Doubtless  the  law  so  requires  (Greater  New  York  Charter, 
§§  419  and  1528) ;  but  the  record  fails  to  show  whether  or  not  the  law 
was  complied  with  in  any  respect,  for  there  is  no  evidence  of  the  letting 
of  the  printing  contract,  or  that  this  work  was  covered  by  any  contract, 
or  under  what  arrangement  or  understanding  it  was  performed.  It 
merely  appears  by  the  affidavit  of  one  Valentine  that  the  M.  B.  Brown 
Printing  &  Binding  Company,  successor  to  Martin  B.  Brown  Com- 
pany, printed  these  records  for  the  defendant  and  rendered  the  bill 
therefor  to  which  reference  has  been  made ;  but,  as  already  observed, 
whether  the  printing  was  done  under  an  existing  contract  fixing  the 
charges,  or  under  a  special  contract  made  for  this  work,  either  at  a 
fixed  price,  or  on  a  quantum  meruit,  does  not  appear.  The  record  con- 
tains evidence  tending  to  show  that  the  charges  made  by  the  printers  in 
the  bill  rendered  to  the  defendant  for  this  work  were  reasonable ;  but. 
on  the  other  hand,  the  plaintiff  showed  by  the  affidavit  of  an  employ^ 
of  E.  G.  Soltmann,  who  had  charge  of  the  lithographing  and  printing 
business  of  his  employer  for  six  years  last  past,  and  had  charge  of  mak- 
ing duplicate  copies  of  maps  and  plans  for  the  city  of  New  York,  that 
$275  would  be  a  reasonable  charge  for  making  60  copies  of  the  exhibits. 
It  appeals  that  the  excessive  charge  for  the  exhibits  was  owing  to  the 
process  adopted  by  the  printer  to  obtain  fine  lines  and  lasting  colors. 
It  does  not  appear  that  it  was  necessary  to  adopt  that  expensive  process 
for  the  purpose  of  printing  the  exhibits  for  the  use  of  the  court  and 
counsel.  It  is  claimed  in  behalf  of  the  defendant  that  the  attorney  for 
the  plaintiff  requested  that  the  exhibits  be  printed  in  colors ;  but  this 
claim  is  not  sustained  by  the  record.  It  merely  appears  that  those  ex- 
hibits were  offered  by  the  plaintiff,  and  that  before  they  were  printed 
the  attorney  for  the  plaintiff,  by  a  letter,  requested  the  assistant  corpora- 
tion counsel,  having  the  matter  in  charge,  to  have  a  galley  proof  "of 
the  exhibits  as  they  will  appear  in  the  case  on  appeal"  made,  and  that 
he  be  afforded  an  opportunity  to  examine  the  same  "before  you  go  to 
the  expense  of  having  it  finally  printed,"  and  that  a  revised  galley 
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proof  of  the  case,  including  a  lithograph  copy  of  the  exhibits,  was 
furnished  to  the  plaintiff 's  attorney  as  requested,  and  that  no  objection 
with  respect  to  the  exhibits  in  question  was  made  thereto  at  any  time ; 
and  the  assistant  corporation  counsel  expresses  the  opinion  in  his  affi- 
davit that  it  was  to  the  interest  of  the  plaintiff  to  have  the  exhibits 
printed  and  set  forth  in  full,  and  that  they  be  exact  reproductions,  in- 
cluding colors,  "and  that  counsel  for  the  plaintiff  desired  that  they  be 
so  printed ;  that  no  request  was  made  of  defendant's  counsel  to  omit, 
correct,  modify,  reduce,  or  reproduce  by  any  other  process  any  of"  the 
exhibits  in  question. 

Section  3256  of  the  Code  of  Civil  Procedure  entitles  the  successful 
party,  to  whom  costs  are  awarded,  to  tax  in  his  necessary  disburse- 
ments the  "reasonable  expenses"  of  printing.  If  it  appeared  that  this 
work  was  done  under  a  lawful  contract,  and  the  defendant  had  paid, 
or  would  be  obliged  to  pay,  the  amount  taxed,  I  think  it  could  not  be 
said  that  the  charge  was  unreasonable,  notwithstanding  the  fact  that 
it  appears  to  be  exceedingly  high;  but  it  appears  that  these  exhibits 
could  have  been  printed  in  conformity  to  the  requirements  of  the  rules 
of  the  court,  without  subjecting  the  city  or  the  adverse  party  to  such 
an  expenditure  as  was  charged  for  the  work  done  in  the  manner  de- 
scribed. It  is  not  probable  tliat  any  contract  under  which  the  city  was 
obliged  to  have  this  printing  done  required  that  it  be  done  in  this  ex- 
pensive manner,  which  was  unnecessary;  but  as  already  observed,  if 
the  city  was  obliged  to  pay  this  amount,  it  should  have  shown  the  fact 

The  action,  as  appears  by  the  record  in  this  court  and  in  the  Court 
of  Appeals  (141  App.  Div.  280,  126  N.  Y.  Supp.  61,  reversed  205  N. 
Y.  342,  98  N.  E.  495),  was  to  recover  for  additional  or  extra  work 
claimed  to  have  been  performed  in  connection  with  a  contract  for  ex- 
cavating and  macadamizing  parts  of  Eleventh  avenue  and  Ft.  George 
avenue.  The  exhibits  in  question  were  profile  drawings  showing  the 
lines  and  grades  of  the  avenues.  It  is  manifest  that  the  exhibits  were 
not  of  sufficient  importance  to  require  that  they  be  lithographed  in  this 
expensive  manner.  The  court  has  allowed  about  as  much  for  these 
exhibits  as  for  printing  the  rest 'of  the  record,  and  I  think  the  allow- 
ance was  sufficient. 

I  am  of  opinion,  therefore,  that  the  order  should  be  affirmed,  with 
$10  costs  and  disbursements. 

SCOTT,  J.,  concurs. 
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(89  Misc.  Rep.  188) 

SOMEBVILLE  y.  CITY  OF  NEW  TORE. 
(Sapreme  Court,  Trial  Tferm,  Kings  County.    February,  1915.) 

I.  NaVIGABLK  WaTEBS  «=»37 — liAND  UNDER  WaTEB — CONVEYA^JCES — CON- 
BTBUCnON  AND   EFFECT. 

In  a  grant  made  by  the  town  of  Gravesend,  the  land  was  described  as 
"Beginning  at  the  Atlantic  Ocean  at  the  line  of  division  between  the  lot 
hereby  conveyed  and  old  lot  36  as  shown  on  said  map;  thence  running 
north  along  said  line  of  division  to  Graveseud  Bay;  thence  west  along 
said  bay  to  the  line  of  division  between  the  lot  hereby  conveyed  and  old 
lot  38  as  shown  on  said  map ;  thence  south  along  said  line  of  division  to 
said  ocean,  tbenoe  east  along  said  ocean,  three  hundred  feet  more  or  less 
to  the  point  of  beginning."  Twenty-one  years  later  the  grantee  under 
such  conveyance,  obtained  from  the  coumiissioncrs  of  the  land  office 
against  the  remonstrance  of  the  city  of  New  Yorlc,  successor  of  the  town 
of  Gravesend,  a  grant  of  land  under  water  in  such  bay,  fronting  on  the 
premises  described  in  the  conveyance  from  the  town.  Held,  that  since 
the  city  as  such  successor  was  the  owner  of  the  title  In  fee  in  the  land 
under  the  water  in  the  bay,  no  grant  of  title  in  fee  in  the  land  outside  of 
the  high-water  marl:  passed  under  the  grant  from  the  commissioners  of 
the  land  ofBce,  and  that  hence,  where  the  claim  of  plaintiff  in  an  action 
under  Code  Civ.  Proc.,  g  1638,  to  quiet  title  to  land  under  the  water  in 
the  bay  was  based  on  an  allegation  of  fee  ownership  In  the  land  beyond 
high-water  marl:,  the  complaint  should  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  8§  201- 
226,  285 ;  Dec.  Dig.  «=»37.] 

2.  Navigable  Watebs  <g=s»37— Land  Gbant — Pbopebtt  Conveyed— I^nd  un- 
DEB  Water. 

Such  grant  from  the  town  of  Gravesend,  even  though  for  value,  did 
not  carry  with  it  the  fee  to  any  part  of  the  land  under  the  bay.  ' 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  §§  201- 
226,  285;   Dec.  Dig.  ®=>37.] 

Action  by  Louis  J.  Somerville  against  the  City  of  New  York.  Com- 
plaint, dismissed  on  motion. 

Jas.  A.  Sheehan  and  Louis  J.  Somerville,  both  of  Brooklyn,  for  plain- 
tiff. 

F.  L.  Polk,  Corp.  Counsel,  of  New  York  City  (E.  J.  Freedman,  of 
New  York  City,  and  J.  J.  Mead,  Asst  Corp.  Counsel,  of  Brooklyn),  for 
defendant. 

KELLY,  J.  [1J  The  plaintiff  brings  this  action  under  section  1638 
of  the  Code  to  quiet  title  to  certain  premises  on  the  southeast  corner 
of  West  Twenty-Fourth  street  and  Neptune  avenue,  on  Coney  Island. 
It  is  not  disputed  that  the  land  in  question  is  located  north  of  the  high- 
water  line  of  Gravesend  Bay  as  it  existed  prior  to  the  opening  of 
Neptune  avenue ;  that  it  was  land  under  water  in  Gravesend  Bay  over 
which  the  tide  regularly  ebbed  and  flowed.  In  determining  the  charac- 
ter of  the  land,  for  the  purpose  of  construing  the  patents  and  grants 
involved  in  the  controversy  between  the  parties,  it  would  appear  that 
the  extent  of  the  ebb  and  flow,  or  the  depth  of  the  water  at  high  tide,  is 
not  material,  the  legal  test  being  whether  the  tide  ebbed  and  flowed 
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over  the  land  itself.  People  ex  rel.  Howell  v.  Jessup,  160  N.  Y.  260, 
54  N.  E.  682.  Mr.  Justice  Crane  has  recently  decided  the  case  of  Som- 
erville  v.  City  of  New  York,  78  Misc.  Rep.  203,  137  N.  Y.  Supp.  919, 
in  which  he  holds  in  a  careful  and  well-considered  opinion  that  the  fee 
title  to  the  land  under  water  in  Gravesend  Bay  vested  in  the  former 
town  of  Gravesend  under  the  Lovelace  patent  of  1670  and  the  Dongan 
patent  of  1686,  and,  indeed,  I  never  knew  that  the  town's  title  to  the 
land  under  water  in  Sheepshead  Bay  and  Gravesend  Bay  was  question- 
ed until  this  litigation  with  the  present  plaintiff  and  his  brother,  Mr. 
Edward  Somerville,  in  the  litigation  before  Mr.  Justice  Crane.  The 
insistence  by  the  town  upon  its  title  was  a  matter  of  common  notoriety 
some  years  ago  in  the  disputes  between  the  then  supervisor,  McKane, 
and  the  railroads  running  to  Coney  Island  and  the  property  owners  on 
that  island.  The  Manhattan  Beach  Improvement  Company,  owning 
the  eastern  end  of  Coney  Island,  made  application  to  the  state  commis- 
sioners of  the  land  office  for  land  under  water  in  the  bay,  which  was  so 
vigorously  combatted  by  the  town  authorities  upon  the  ground  that  the 
town  of  Gravesend,  and  not  the  state  of  New  York,  owned  the  land 
under  water  that  the  state  board,  under  the  advice  of  Judge  O'Brien, 
then  Attorney  General,  simply  granted  a  quitclaim,  holding  in  effect 
that  the  town's  claim  of  title  was  sound. 

In  the  case  at  bar  Mr.  Somerville  claims  under  a  grant  made  by  the 
town  of  Gravesend  to  the  Children's  Aid  Society,  dated  May  1,  1885, 
by  which  a  tract  of  land  was  conveyed,  bounded  by  the  Atlantic  Ocean 
on  the  south  and  Gravesend  Bay  on  the  north,  the  courses  and  the 
description  contained  in  the  grant  running  as  follows : 

"Beginning  at  the  Atlantic  Ocean  at  the  line  of  division  between  the  lot 
hereby  conveyed  and  old  lot  36  as  shown  on  said  map;  thence  running  north 
along  said  line  of  division  to  Gravesend  Bay ;  thence  west  along  said  bay  to 
the  line  of  division  between  the  lot  hereby  conveyed  and  old  lot  38  as  shown 
on  said  map ;  thence  south  along  said  line  of  division  to  said  ocean ;  thence 
east  along  said  ocean,  three  hundred  feet  more  or  less  to  the  point  of  be- 
ginning. Together  with  all  and  singular  the  tenements,  hereditaments  and  ap- 
purtenances thereunto  belonging  or  In  any  wise  appertaining  and  the  rever- 
sion sud  reversions,  remainder  and  remainders,  rents,  issues  and  profits 
thereof." 

Later,  in  1906,  the  Children's  Aid  Society  applied  for  and  obtained 
a  grant  of  the  land  under  water  in  Gravesend  Bay,  from  the  commis- 
sioners of  the  land  office  of  the  state  of  New  York,  and  against  the  re- 
.  monstrance  of  the  defendant,  the  city  of  New  York,  fronting  the  prem- 
ises described  in  the  grant  from  the  town  of  Gravesend,  which  grant 
of  land  under  water  includes  the  lots  which  are  the  subject  of  this  liti- 
gation. The  city  insisted  that  it  was  the  owner  of  the  land  under  wa- 
ter under  the  colonial  patents  above  referred  to.  I  must  hold  with  Mr. 
Justice  Crane,  in  the  former  case,  that  "the. fee  title  to  the  land  under 
water  in  Gravesend  Bay  is  vested  in  the  city  of  New  York  as  the  suc- 
cessor of  the  town,  and  that  this  grant  by  the  commissioners  of  the 
land  office  did  not  vest  the  fee  title  to  the  premises  in  the  Children's 
Aid  Society. 

This,  it  seems  to  me,  and  as  I  indicated  at  the  trial,  necessitates  a 
dismissal  of  the  plaintiff's  complaint,  because  the  plaintiff's  claim  here 
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is  based  upon  his  allegation  of  fee  ownership  in  the  land  beyond  high- 
water  mark.  We  are  not  concerned  with  interference  with  his  riparian 
rights  as  owner  of  the  upland,  to  access  to  the  bay,  or  to  easements  ap- 
purtenant to  ownership  of  lands  on  tide  water.  Consolidated  Ice  Co.  v. 
City  of  New  York,  166  N.  Y.  92,  59  N.  E.  713.  This  is  not  his  com- 
plaint. He  says  he  is  the  fee  owner.  If  I  am  wrong  as  to  the  owner- 
ship of  the  land  under  water  in  the  bay  by  the  defendant,  then  I  am 
free  to  say  that  plaintiff's  claim  under  the  letters  patent  issued  by  the 
state  to  the  land  under  water  as  land,  coupled  with  the  construction  of 
Neptune  avenue  outside  high-water  mark,  appears  to  bring  him  with- 
in the  decisions  in  Bardes  v.  Herman,  62  Misc.  Rep.  428,  114  N.  Y. 
Supp.  1098;  Id.,  144  App.  Div.  772,  129  N.  Y.  Supp.  723,  affirmed  on 
opinion  of  Burr,  J.,  207  N.  Y.  745,  101  N.  E.  1094;  People  v.  D.  &  H. 
Co.,  213  N.  Y.  194,  107  N.  E.  506.  But  there  is  no  grant  of  the  fee 
to  plaintiff  or  his  predecessors  in  title  in  the  land  outside  high-water 
mark  other  than  this  grant  by  the  commissioners  of  the  land  office. 

If  we  concede  that  when  tne  town  of  Gravesend  granted  the  upland 
to  the  Children's  Aid  Society  in  1886,  with  Gravesend  Bay  as  the  north 
boundary,  the  grantee  became  possessed  of  the  right  of  access  to 
the  tidewater  and  the  use  of  the  foreshore  to  get  to  and  from  the  up- 
land, and  that  the  right  could  not  be  taken  from  him  by  the  city  con- 
structing Neptune  avetiue  between  the  shore  and  tidewater  without 
compensation  (Langdon  v.  Mayor,  93  N.  Y.  129),  the  trespass  on  his 
rights,  if  there  was  a  trespass,  did  not  vest  him  with  fee  title  to  the 
land  under  water  south  of  the  avenue.  Fee  titles  can  only  be  created 
by  grant,  conveyance,  devise,  or  inheritance ;  they  do  not  spring  into  be- 
ing through  an  entirely  independent  transaction,  in  this  case  a  trespass 
if  plaintiff  is  right.  If  plaintiff  already  had  the  fee  to  the  land  under  wa- 
ter subject  to  the  jus  publicum,  the  creation  of  a  new  shore  line  by  the 
erection  of  the  avenue  might  ripen  his  limited  ownership  into  a  full 
title.  This  was  the  decision  in  Bardes  v.  Herman,  supra,  but  his  title 
would  revert  back  to  the  grant  for  foundation.  I  think  it  is  idle  for 
plaintiff  to  contend  that  the  description  in  the  grant  from  the  town  to 
the  Children's  Aid  Society  in  1886  included  the  locus  in  quo.  Pre- 
sumably the  Children's  Aid  Society  did  not  think  so  when  they  applied 
to  the  state  for  a  grant  of  the  land  under  water.  An  examination  of 
the  Kowalski  map,  referred  to  in  the  description,  clearly  shows,  in  my 
opinion,  that'  the  grantee's  title  ended  at  the  south  shore  of  Gravesend 
Bay:  (First,  because  it  is  expressly  bounded  by  the  shore,  tidewater; 
secondly,  if  plaintiff's  rather  strained  argument  that  it  ran  across 
"mean  high-water  line"  shown  on  the  map,  and  northerly  across  the  bay 
to  the  north  shore,  it  would  end,  not  on  Gravesend  Bay,  but  on  Coney 
Island  creek.  The  circumstance  that  a  point  of  land  across  the  bay 
bears  the  same  color  as  the.  lot  of  land  south  of  the  bay  does  not  help 
the  claim  of  title.  Lot  37,  as  shown  on  the  Kowalski  map  and  descril>- 
ed  in  the  grant  from  the  town,  ends  at  the  south  shore  of  the  bay. 

[2]  In  a  grant  such  as  this  by  the  town  to  a  private  citizen,  even 
though  it  be  for  value,  I  cannot  agree  with  the  learned  counsel  for  the 
plaintiff  that  it  carried  the  fee  to  any  part  of  the  water  under  the  bay. 
Matter  of  Mayor,  182  N.  Y,  361,  75  N.  E.  156;  Sage  v.  Mayor,  154 
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N.  Y.  61,  47  N.  E.  1096,  38  L.  R.  A.  606,  61  Am.  St.  Rep.  592.  This 
is  not  the  case  of  nontidal  water  or  land  abutting  a  highway.  The  town 
of  Gravesend  was  a  municipal  corporation,  vested  with  governmental 
supervision  and  control  under  the  patents  (People  ex  rel.  Howell  v. 
Jessup,  supra;  Furey  v.  Town  of  Gravesend,  37  Hun,  644,  affirmed 
104  N.  Y.  405,  10  N.  E.  698),  and  I  doubt  whether  control  of  the 
tidewater  could  pass  to  the  Children's  Aid  Society,  and  besides  what 
would  be  the  limit  of  any  such  implied  grant  on  the  facts  here?  How 
far  out  would  the  line  go?  I  doubt  whether  any  such  construction  of 
the  grant  from  the  town  was  ever  thought  of  prior  to  this  series  of 
litigations. 

It  is  no  answer  to  say  that  the  depth  of  the  water  was  not  suffi- 
cient to  make  the  public  right  important,  or  that  a  road  ran  across  the 
foreshore  traveled  at  low  tide.  The  public  right  in  this  foreshore  is 
one  of  the  most  ancient  rights,  and  of  recent  years  its  importance  to 
the  public  as  a  whole  is  becoming  more  apparent  in  this  vicinity.  I 
think  the  fee  grant  to  the  Children's  Aid  Society  stopped  at  high-water 
mark,  and  that  plaintiff  shows  no  fee  title  entitling  him  to  maintain 
this  suit. 

The  motion  to  dismiss  the  complaint  is  therefore  granted. 

Motion  granted. 


BARBEIR  V.  BARBER. 
(Supreme  Court,  Appellate  Division,  Second  Department.    May  7,  1915.) 

1.  Husband  and  Wife  «=s>3 — Pebsonal  Rights — Chastishment. 

A  husband,  who  repeatedly  requested  his  wife  not  to  interfere  wltli 
him  or  provoke  quarrels  In  the  i)resence  of  the  child,  on  her  persistence 
in  Interference  and  her  refusal  to  leave  the  room,  had  the  right  to  eject 
her,  using  only  such  physical  force  as  was  necessary ;  and  where  the 
wife  was  clinging  to  him  and  screaming,  following  a  request  for  money, 
bad  the  right  of  "gentle  restraint" ;  and,  when  he  was  assaulted  by  her, 
had  the  right  to  use  such  force  as  was  necessary  for  his  self-defense. 

[Gd.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  $8  5-8; 
Dec.  Dig.  <&=»3.] 

2.  DivoBCE  €=»27 — Cbxtel  Treatment — Statute. 

Under  Code  Civ.  Proc.  §  1762,  subds.  1,  2,  authorizing  a  divorce  or  sepa- 
ration on  the  ground  of  cruel  and  inhuman  treatment  and  for  such  con- 
duct as  renders  cohabitation  unsafe  and  improper,  there  must  be  either 
actual  violence  committed  with  danger  to  life,  limb,  or  health,  dr  a  rea- 
sonable apprehension  of  such  violence,  affecting  the  safety  and  propriety 
of  cohabitation,  and  violence  invited  by  a  party's  own  physical  violence 
will  not  avail;  and  hence  a  husband's  exercise  of  force  in  trying  to 
make  his  wife  pick  up  a  knife  which  she  bad  thrown  on  the  floor  witli 
on  oath  was  not  conduct  or  treatment  justifying  a  decree  for  the  wife. 

[Ed.  Note. — ^For  other  cases,  see  Divorce,  Cent  IMg.  §§  27,  62-83 ;  Dec. 
Dig.  «g=»27.] 

3.  Divorce  <S=>27 — Cruelty — MiscoNnucr  or  OrnEB  Spouse. 

In  a  wife's  action  on  the  ground  of  cruel  treatment,  where  It  appeared 
that  plaintiff  was  emotional  and  hysterical,  was  so  unkind  to  her  hus- 
band's sister  as  to  compel  him  to  send  her  away,  was  Intemperate  la 
conduct  and  lacking  in  self-control,  bad  apparently  threatened  the  life 

^soFoT  other  cases  see  same  topic  &  KEY-NUMBER  Id  all  Key-Numbered  Digests  &  Indexes 
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of  their  child,  and  had  taught  the  child  to  slander  Its  father,  she  was  not 
entitled  to  a  separation;  since,  where  the  misconduct  'of  the  defendant  is 
the  result  of  ill  treatment  by  the  plaintltC,  the  court  wUl  not  decree  a 
separation. 

[Ed.  Xote. — For  other  cases,  see  Divorce,  Cent.  Dig.  {i  27,  62-83 ;  Dec. 
Dig.  <S=»27.1 

Appeal  from  Special  Term,  Westchester  County. 

Action  for  divorce  by  Tusi  Bradley  Barber  against  Arthur  W.  Bar- 
ber. Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON,  and 
RICH,  JJ. 

George  W.  Wickersham,  of  New  York  City,  for  appellant 
Ellery  E.  Albee,  of  Dobbs  Ferry,  for  respondent. 

JENKS,  P.  J.  The  parties  upon  the  witness  stand  give  such  differ- 
ent versions  of  the  acts  charged  that  the  physical  violence  of  the  de- 
fendant was  either  in  offense  or  in  defense  (save  in  one  incident),  and 
the  injuries  received  by  the  plaintifiF  were  designed  or  accidental,  as 
one  or  the  other  tells  the  whole  truth.  The  learned  Special  Term  de- 
scribed the  defendant  as  of  more  than  ordinary  ability,  energy,  and  in- 
dustry, precise,  methodical,  and  masterful,  characteristics  which  do  not 
bear  as  directly  upon  the  accuracy  of  testimony  as  do  those  of  the  wo- 
man, who  is  described  as  emotional  and  hysterical.  A  reading  of  the 
evidence  indicates  that  she  was  often  intemperate  and  extravagant  in 
statement,  prone  to  gloss  over  her  own  faults  and  to  magnify  those  of 
the  defendant.  I  think  that  the  versions  of  the  defendant  are  more 
credible.  I  reach  this  conclusion,  not  alone  from  tliese  characteristics 
of  the  plaintiff,  but  also  from  the  naturalness  of  the  defendant's  tes- 
timony and  from  his  corroboration  that  crops  out  in  her  testimony. 
The  parties  are  educated  gentlefolk,  who  married  rather  late  in  life. 
The  man  appears  as  a  hard-working  lawyer  of  excellent  habits.  He 
pressed  domination  too  far,  and  she  demurred  or  resisted.  There 
was  trouble  over  money  matters,  for  his  income  was  small  and  his  bur- 
dens heavy.  His  style  of  living  required  a  rigid  economy  which  to  her 
seemed  parsimony.  She,  who  had  earned  her  own  living  before  mar- 
riage, chafed  at  her  loss  of  independence.  He  was  not  as  considerate 
as  he  should  have  been,  and  /)f ten  neglected  amenities  that  might  have 
conciliated  her.  His  rule  irked  her.  He  had  little  tact,  and  she  had 
much  temper.  He  did  not  neglect  her  or  her  welfare,  and  she  remain- 
ed faithful  but  fault-finding.  Her  rebellion  of  temper  and  tears  found 
an  ally  in  her  mother,  whom  the  defendant  supported  as  an  inmate  of 
the  house.  But  they  grew  apart,  and  finally  the  plaintiff  left  his  house 
and' refused  his  entreaties  to  return. 

Her  decree  rests  practically  upon  three  acts  of  alleged  violence. 
My  conclusion  is  that,  in  all  three,  she  was  the  provoking  party  and  in 
two  she  was  the  aggressor.  On  the  first  occasion  she  provoked  her 
husband  by  throwing  a  knife  from  her  hand  onto  the  floor,  with  an 
oath.  On  the  second  occasion  she  assaulted  him,  and  he  but  warded 
oflF  her  blows.    And  on  the  third  occasion  she  attempted  to  force  mon- 

$=3For  otber  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Kumbered  Digests  £  Indexes 
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ey  from  him  forthwith  in  the  morning,  which  money  he  promised  to 
fetch  to  her  that  night.  And  she  did  so  by  clinging  to  him  so  as  to  im- 
pede his  way  out,  and  by  loud  screams.  There  were  no  personal  in- 
juries on  the  first  occasion,  those  of  the  second  occasion  were  acci- 
dental and  due  to  his  self-defense,  and  those  of  the  third  occasion  she 
brought  upon  herself  by  resisting  his  attempt  to  free  himself  from  her 
grasp  and  to  stifle  her  screams,  which  might  scandalize  the  passers- 
by  and  the  neighbors.  The  only  occasion  when  the  defendant  laid 
unkind  hands  upon  the  plaintiff  without  justification  was  that  of  her 
refusal  to  pick  up  the  knife.  Then  he  sought  to  compel  her  physical 
obedience  by  force,  but  not  by  chastisement.  I  think  that  he  was 
wrong  to  go  so  far  in  such  a  trivial  matter,  even  though  she  had  the 
habit  of  throwing  things  upon  the  floor  and  had  provoked  him  with  a 
curse. 

[1]  On  the  second  occasion,  the  defendant  was  training  their  little 
child,  but  had  done  nothing  to  justify  the  plaintiff's  interference,  which 
encouraged  the  child's  disobedience.  And  the  court  found  that  "the  de- 
fendant was  unable  *  *  *  to  complete  his  task  with'  the  child,  to 
wit,  its  training,  while  the  plaintiff  remained  in  the  room,"  and  that  he 
"had  previously  repeatedly  requested  the  plaintiff  not  to  interfere  with 
him  or  provoke  quarrels  with  him  in  the  presence  of  the  child."  When 
she  refused  to  leave  the  room  and  remamed  to  persist  in  interference 
with  a  proper  exercise  of  parental  authority,  he  had  the  right  to  eject 
her,  and  the  proof  is  that  he  used  physical  force  only  for  that  pur- 
pose and  only  so  far  as  it  was  necessary.  See  Schouler  on  Husband 
and  Wife,  §  68;  Gorman  v.  State,  42  Tex.  221. 

[2]  On  the  third  occasion  she  was  seeking  to  obtain  money  by  the 
antics  of  a  mad  woman,  and  he  had  at  least  the  right  of  "gentle  re- 
straints" for  the  time  being.  Kent's  Com.  181 ;  Schouler,  supra,  §  69. 
Whenever  he  was  assaulted,  he  was  justified  in  using  such  force  as  was 
necessary  for  self-defense.  Schouler,  supra,  §  68 ;  People  v.  Winters, 
2  Park.  Cr.  10.  The  violence  which  she  invited  by  her  own  physical 
violence  should  fiot  avail  her  in  her  suit.    Bishop,  supra,  well  says : 

"Violence  Inflicted  In  a  mutual  contest,  or  ordinarily  when  the  party  com- 
plaining provoked  it,  is  no  cause  for  judicial  Interference." 

Thus  it  appears  that  the  only  violence  which  she  did  not  directly  pro- 
voke by  resort  to  violence  first  is  that  which  marked  the  knife  inci- 
dent. But  the  conduct  contemplated  by  subdivisions  1  and  2  of  sec- 
tion 1762  of  the  Code  of  Civil  Procedure  is  that  which  affects  the  safe- 
ty and  propriety  of  cohabitation.  I  think  that  there  should  apply  in 
this  case  the  definition  adopted  and  approved  by  Church,  C.  J.,  in 
Kennedy  v.  Kennedy,  73  N.  Y,  369,  as  "concise  and  comprehensive," 
namely : 

"There  must  be  either  actual  violence  committed  with  danger  to  life,  limb 
or  health,  or  there  must  be  a  reasonable  apprehension  of  such  violence." 

See,  too,  Lockwood  v.  Lockwood,  2  Curt.  Ecc.  281,  Dr.  Lushing- 
ton ;  Ford  v.  Ford,  104  Mass.  198. 

Although  the  statute  subdivides  cruel  and  inhuman  treatment,  and 
"conduct  as  may  render  cohabitation  unsafe  and  improper,"  yet  Kent, 
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in  his  Commentaries  (14th  Ed.,  vol.  2,  p.  126),  in  discussion  of  a  similar 
statute,  says  that  probably  the  word  "unsafe"  may  mean  the  same 
thing  as  the  reasonable  apprehension  of  bodily  hurt  in  the  English 
cases.  And  the  Vice  Chancellor,  in  Mason  v.  Mason,  1  Edw.  Ch.  at 
291,  notes  this  view  of  Kent  and  expresses  the  court's  inability  to  dis- 
tinguish cruel  and  inhuman  treatment  from  conduct  that  is  unsafe 
and  improper.  See  De  Meli  v.  De  Meli,  67  How.  Prac.  at  27,  and  au- 
thorities cited. 

Some  light  is  thrown  upon  the  nature  of  these  quarrels  and  disputes 
by  the  answer  of  the  plaintiff's  mother  as  to  the  outcome  of  one  of 
their  differences,  when  she  said,  "Why,  they  made  it  up  as  usual." 
Referring  to  this  one  occasion  when  the  plaintiff  was  the  first  to  resort 
to  physical  force,  the  plaintiff  testifies  that  she  tried  to  forget  the  in- 
cident, that  "if  he  had  been  decent  it  would  have  all  blown  away,"  and 
she  cannot  recall  whether  she  stayed  with  the  defendant  on  that  very 
night  Surely  there  was  nothing  in  this  episode  that  justified  a  finding 
of  the  cruel  and  inhuman  treatment  or  of  the  unsafe  and  improper 
conduct  contemplated  by  the  statute.  Nor  was  the  conduct  of  the 
husband  foundation  for  apprehension  of  cruel  and  inhuman  treatment 
or  for  belief  that  cohabitation  would  be  unsafe  and  improper  as  justi- 
fied an  invocation  of  the  court.  The  plaintiff  has  not  sustained  the 
burden  of  proof  that  was  upon  her.'  Bishop  on  Marr.,  Divorce  & 
Sep.  vol.  2,  §  762 ;  Stewart  on  Marr,  &  Divorce,  §  272. 

[3]  Further,  when  the  misconduct  of  the  defendant  is  the  result  of 
the  ill  conduct  of  the  plaintiff,  the  court  will  not  decree  a  separation. 
Rose  v.  Rose,  52  Hun,  154,  4  N.  Y.  Supp.  856;  Moulton  v.  Moul- 
ton,  2  Barb.  Ch.  309;  Hopper  v.  Hopper,  11  Paige,  46;  Bedell  v.  Be- 
dell, 1  Johns.  Ch.  604;  Deisler  v.  Deisler,  59  App.  Div.  at  211,  69  N. 
Y.  Supp.  326.  If  any  differ  from  me  in  my  view  of  the  facts  as  they 
make  for  the  defendant,  and  is  inclined  to  find  that  the  truth  is  more 
with  the  plaintiff  so  far  as  the  defendant's  demeanor  is  concerned,  still 
I  believe  that  it  will  not  be  denied  that  the  wife's  conduct  should  bar 
her  from  this  decree.  The  learned  trial  court  was  clear  upon  this  fea- 
ture, but  did  not  lay  the  stress  upon  it  that  I  do.  Not  only  did  it  de- 
clare that  the  plaintiff  was  emotional  and  hysterical,  for  which  she  is- 
rather  to  be  pitied  than  condemned,  but  it  found  that  she  was  most  un- 
Icind  to  the  defendant's  sister  while  an  inmate  of  the  house  and  de- 
pendent on  him  for  support,  made  her  place  there  intolerable  by  abuse, 
compelled  the  defendant  to  send  her  away,  which  he  did  for  peace, 
and  thereby  unduly  and  unjustifiably  increased  his  financial  burdens. 
It  found  that  the  plaintiff  was  intemperate  in  conduct  and  lacking  in 
self-control;  that,  with  the  connivance  of  her  mother,  on  two  occa- 
sions she  took  the  child  into  a  closed  room  and  opened  the  gas  cocks ; 
and  that  when  interrogated  on  this  subject  at  the  trial  she  refused  to 
answer  on  the  ground  of  possible  incrimination.  It  found  that  she  re- 
moved money  from  the  defendant's  pockets  at  night ;  that  she  taught 
the  child  to  slander  its  father  in  its  prayers,  and  persisted  in  so  doing 
despite  the  defendant's  requests  that  she  should  not.  It  found  that 
she,  during  the  course  of  her  married  life,  showed  constant  and  osten- 
tatious preference  of  her  mother  over  her  husband,  and  refused  to 
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have  her  dismissed.  It  found  that  the  mother,  although  aware  that  her 
presence  was  extremely  distasteful  and  annoying  to  Uie  defendant,  re- 
fused to  be  separated  from  her  daughter  and  to  live  elsewhere,  and 
that  her  presence  contributed  much  to  render  the  married  life  of  the 
parties  "chronically  inharmonious."  In  its  opinion  the  court  says  it  is 
clear  that  the  plamtiff  "is  by  no  means  free  from  fault  for  the  in- 
felicities of  their  married  life,"  and  that  after  their  unhappiness  and 
incongruity  became  established  she  lost  few  opportunities  to  irritate 
him. 

Such  conduct,  day  in  and  day  out,  is  more  than  of  the  petty  annoy- 
ances of  married  life ;  it  may  not  rise  to  the  dignity  of  tragedy,  but  it  is 
enough  to  breed  discord  and  unhappiness.  "Gutta  cavat  lapidem  non 
vi  sed  ssepe  cadendo." 

And  yet  I  think  that  these  parties  are  not  beyond  reunion,  that  ex- 
perience may  convince  them  of  the  wisdom  of  mutual  concessions 
whereby  their  quarrels  may  cease  and  they  may  live  together  in  peace 
under  the  tie  which  we  should  now  refuse  to  sever. 

The  parties  hereto  having  stipulated  in  open  court  that  this  case  may 
be  disposed  of  by  a  court  of  four,  the  decision  is  as  follows:  Judg- 
ment reversed,  and  new  trial  granted. 

STAPLETON  and  RICH,  JJ.,  concur.  THOMAS,  J.,  votes  for 
affirmance. 


(90  Misc.  Rep.  353) 

CRANE  CO.  V.  NATIONAL  NASSAU  BANK  OP  NEW  YORK. 

(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1915.) 

1.  New  Trial  €==>1C4 — Dismissal  ajeteb  Vebdict — ^PowEa  of  Court. 

Where  the  trial  Judge  denied  a  motion  to  dismiss  the  complaint  made 
at  the  trial  and  submitted  a  question  of  fact  to  the  jury,  but  after  a  ver- 
dict for  plalntifF  set  It  aside,  he  should  have  ordered  a  new  trial,  and  bad 
.    no  right  to  dismiss  the  complaint. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  (  333;  Dea 
Dig.  <@=>104.] 

•2.   CONTBAOTB  *=»309 — COHaTEDCTION — iMPOBSIBILrTT   OF  PeRFOBMANCE. 

Where  defendant  who  was  financing  a  city  contractor,  and  who  had 
taken  an  assignment  of  a  payment  to  become  due  under  the  contract 
promised  a  materialman  to  pay  him  out  of  such  payment  It  was  an  im- 
plied provision  of  the  promise  that  If  for  any  reason  outside  of  its  di- 
rect action  or  control,  such  as  the  failure  of  the  contractor,  no  such  pay- 
ment shQuld  be  made,  it  would  be  released  from  its  liability  on  its  prom- 
ise to  the  materialman. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {{  1444-1446; 
Dec.  Dig.  <S=3309.] 

3.  CONTBACTS  i©=>322 — ACTIONS— IMPOSSIBIMTT   OF  PeBFORMANCE — BUBDEN  OF 

Proof. 

In  an  action  on  such  promise,  the  materialman  made  a  prima  facie 
case  by  provlnjc  the  contract  and  an  assignment  of  the  payment  by  de- 
fendant to  a  third  party,  and  It  then  became  incumbent  upon  defendant 
to  show  that  the  assignment  was  a  mere  formality  to  accommodate  the 
city,  and  that  In  fact  no  payment  covered  by  the  contract  with  the  ma- 
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tcrialman  bad  ever  been  made  because  of  the  contractor's  default,  or  tliat 
the  materialman  had  consented  to  the  assignment  to  the  third  party. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  §§  1306,  1307, 
1339,  1347,  1348,  1465,  1492,  1534-1542,  1754,  1768,  1772,  1801,  1802,  18W^ 
1808,  1815,  1816 ;   Dea  Dig.  @=>322.1 

•4.  DAiiAOKa  «=>189 — Acmon — Pboof  of  Dahaqes. 

Where,  In  an  action  by  the  materialman  on  such  promise,  it  foiled  to 
prove  that  the  payment  was  or  could  have  been  earned  by  the  contractor, 
and  would  In  consequence  have  been  received  by  defendant,  it  failed  to 
prove  any  damages  from  an  assignment  of  the  payment  by  defendant  to 
a  third  party. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent.  Dig.  gS  288,  512 ;  Dec. 
Dig.  «S=>189.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Crane  Company  against  the  National  Nassau  Bank  of  New 
Vork.  From  a  judgment  setting  aside  a  verdict  in  favor  of  plaintiff 
for  $720  and  dismissing  the  complaint,  plaintiff  appeals.  Reversed 
and  new  trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BITUR,  and  PENDLE- 
TON, JJ. 

Henry  A.  Blumenthal,  of  New  York  City  (David  C.  Cohen,  of  New 
York  City,  of  counsel),  for  appellant. 

Duer,  Strong  &  Whitehead,  of  New  York  City  (Henry  Selden  Bacon, 
of  Rochester,  of  counsel),  for  respondent. 

BIJUR,  J.  The  complaint  alleges  that  prior  to  September  30,  1913. 
defendant  was  financing  one  McKinnon,  who  was  a  contractor  carry- 
ing out  certain  city  work;  that  on  that  date  the  defendant  agreed  to 
pay  the  plaintiff  S700  out  of  the  third  payment  under  one  of  McKin- 
non's  contracts,  which  payment  had  been  theretofore  assigned  to  de- 
fendant by  McKinnon;  that  on  December  29,  1913,  the  defendant,  "in 
order  to  defraud  the  plaintiff,  willfully,  wrongfully,  and  unlawfully 
assigned  the  third  payment"  to  one  Olvaney  without  notice  to  or  pro- 
tection of  plaintiff ;  that  the  third  payment  was  made  by  the  city  about 
February  11,  1914,  but  defendant  failed  to  pay  the  $700  to  plaintiff. 
The  material  part  of  the  answer  alleges  that  after  the  promise  to 
plaintiff  had  been  made,  McKinnon  became  unable  to  complete  his 
contract,  and  forfeited  the  same,  so  that  nothing  was  due  him  from 
the  city,  and  that  this  was  known  to  plaintiff;  that  upon  such  default, 
the  defendant,  at  the  request  of  the  city  and  to  prevent  the  delay  and 
expense  of  a  reletting  of  the  contract,  assigned  to  one  Olvaney  what- 
ever payments  should  become  due  under  the  old  contract,  so  that  Ol- 
vaney might  complete  the  work;  that  defendant  had  no  interest  or 
profit,  directly  or  indirectly,  in  the  assignment,  and  that  .at  the  time 
thereof  no  money  was  due  to  defendant  for  a  third  payment,  or  other- 
wise; and  that  defendant  never  received  any  money,  directly  or  in- 
directly by  way  of  such  third  payment. 

Although  there  is  no  allegation  in  the  answer  that  tlie  assignment  to 
Olvaney  was  made  with  the  knowledge  of  the  plaintiff  (but  only  that 
Olvaney's  default  was  so  known),  the  controversy  at  the  trial  re- 
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volved  about  the  former  question.  Plaintiff,  at  the  trial,  proved  merely 
that  it  had  furnished  material  to  McKinnon  to  the  amount  of  $400 
when  the  defendant's  promise  was  made,  and  that  subsequent  thereto 
it  furnished  $300  more.  The  promise  of  the  defendant  was  made  in 
the  form  of  letters,  concerning  which  there  was  no  controversy.  Plain- 
tiff's witnesses  further  claimed  that  they  knew  nothing  about  the  sub- 
sequent proceedings,  or  of  McKinnon's  operations  or  financial  status, 
except  that  McKinnon  "stopped  after  a  while."  Plaintiff  then  intro- 
duced in  evidence  a  voucher  from  the  city  to  Olvaney  for  the  third 
payment.  Strange  to  say,  this  voucher  had  indorsed  upon  it,  after  Ol- 
vaney's  name,  the  statement:  "Received  payment  through  the  New 
York  Clearing  House.  The  National  Nassau  Bank  of  New  York." 
No  adequate  explanation  of  this  indorsement  was  given  by  defendant, 
and  when  one  of  its  witnesses,  after  the  case  had  been  reopened,  was 
asked  for  an  explanation  of  the  stamp,  the  questions  were  objected 
to  On  the  ground  that  the  case  had  not  been  reopened  for  that  purpose. 
The  bank's  witnesses,  however,  testified,  without  direct  contradiction, 
that  the  bank  had  never  received  the  third  payment,  and  Olvaney 
himself  testified  that  neither  directly  nor  indirectly  had  he  deposited 
with  the  defendant  the  money  represented  by  the  voucher.  The 
witnesses  for  defendant,  in  addition  to  what  has  just  been  said  about 
the  voucher,  testified,  in  substance,  that  plaintiff's  representatives  knew 
all  about  the  transaction  with  Olvaney.  No  competent  proof  of  Mc- 
Kinnon's default  was  offered  by  the  defendant,  it  contenting  itself,  ap- 
parently, with  an  attempt  to  show  that  plaintiff's  representatives  ac- 
quiesced, either  expressly  or  impliedly,  in  the  assignment  to  Olvaney, 
and  that  that  subject,  as  well  as  the  default  of  McKinnon,  had  been 
discussed  at  meetings  at  which  plaintiff's  representatives  were  present. 
At  the  close  of  plaintiff's  case  no  motion  to  dismiss  was  made.  At 
the  close  of  defendant's  case,  defendant's  counsel  moved  to  dismiss 
on  the  ground  that  plaintiff  (a  foreign  corporation)  had  not  proved  its 
right  to  do  business  in  this  state,  or  to  sue  in  this  state  (an  allegation 
put  in  issue  by  the  answer),  and  on  the  further  ground  that  no  cause 
of  action  had  been  proved  against  the  defendant,  and  that  it  had  not 
been  shown  that  defendant  had  received  this  payment  or  derived  any 
benefit  from  the  contract.  The  court  reserved  its  decision,  and  there- 
after the  case  was  reopened  and  the  evidence  of  Olvaney  that  he  had  not 
deposited  the  third  payment  with  the  defendant  was  introduced.  De- 
fendant then  renewed  its  motion  to  dismiss  on  the  grounds  just  men- 
tioned, which  motion  was  there  denied,  and  defendant  excepted. 
Plaintiff's  counsel  thereupon  requested  to  go  to  the  jury  upon  all  the 
issues.  The  court  ruled  that  there  was  no  evidence  from  which  the 
jury  could  draw  a  conclusion  of  fraud,  and  that  the  essential  question 
for  the  jury  was  that  of  the  consent  of  the  plaintiff  to  the  assignment. 
Both  sides  excepted  to  this  ruling,  and  defendant  alsq  asked  to  go  to 
the  jury  on  all  questions  of  fact,  which  request  was  overruled,  and  de- 
fendant excepted.  The  judge  then  charged  the  jury,  in  substance,  to 
determine  whether  the  plaintiff  had  expressly  or  impliedly  consented 
to  the  assignment  to  Olvaney ;  that  the  burden  of  showing  such  knowl- 
edge or  consent  on  the  part  of  the  plaintiff  was  upon  the  defendant. 
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that  if  they  found  such  consent  to  have  been  given,  the  verdict  should 
be  for  the  defendant;  and  that  if  they  found  that  it  had  not  been 
given,  the  verdict  must  be  for  the  plaintiff  for  the  sum  of  $700,  plus 
the  agreed  amount  of  interest,  $27.  Defendant  excepted  to  that  part 
of  the  charge  which  stated  that  tlie  burden  was  on  the  defendant  to 
prove  knowledge  or  acquiescence  on  the  part  of  the  plaintiff.  Some 
other  exceptions  and  requests  to  charge  are  shown  by  the  record,  but 
they  are  not  material  on  this  appeal.  The  jury  rendered  a  verdict  for 
plaintiff  in  the  amount  of  $727,  which  the  court  thereafter,  on  motion 
of  the  defendant,  set  aside,  and  distnissed  the  complaint. 

[1]  It  is  at  once  apparent  that,  in  the  state  of  the  record,  when  the 
learned  judge  below  set  the  verdict  aside,  he  had  no  right  to  dismiss 
the  complaint  (Brown  v.  Grossman,  128  App.  Div.  496,  112  N.  Y.  Supp. 
827),  but  should  have  ordered  a  new  trial.  It  may  be  that  on  this  ap- 
peal that  error  would  become  merely  technical,  if  this  court  should 
determine  that  the  complaint  should  have  been  dismissed  at  the  close 
of  defendant's  case  when  defendant  made  its  motion  to  that  effect,  and 
that  this  court  might,  under  the  liberal  provisions  of  section  1317  of 
the  Code  of  Civil  Procedure,  although  disapproving  the  practice  fol- 
lowed in  the  court  below,  nevertheless  itself  dismiss  the  complaint; 
.  but  this  question,  as  I  shall  show,  need  not  be  decided. 

[2]  On  the  pleadings  and  the  proofs,  it  is  evident  that  the  plaintiff 
disclosed  a  possible  cause  of  action.  .The  defendant,  having  for  a  good 
consideration  promised  to  pay  plaintiff  $700  out  of  the  third  payment 
to  be  received  by  defendant,  impliedly  covenanted  to  do  nothing  of  its 
own  motion  to  disable  itself,  directly  or  indirectly,  from  receiving  this 
third  payment  upon  the  familiar  principle  which  is  followed  in  a  long 
line  of  cases,  beginning  with  Stirling  v.  Maitland,  S  B.  &  S.  840,  Og- 
dens  V.  Belcher,  2  K.  B.  (1904)  410,  and  running  through  Horton  v. 
Hall  &  Clark  Co.,  94  App.  Div.  404,  88  N.  Y.  Supp.  73 ;  Heam  v. 
Stem  &  Bro.,  Ill  App.  Div.  101,  97  N.  Y.  Supp.  566;  Wells  v.  Alex- 
andre, 130  N.  Y.  642,  29  N.  E.  142,  15  L.  R.  A.  218;  Genet  v.  D.  &  H. 
Canal  Co,  136  N.  Y.  593,  608,  609,  32  N.  E.  1078,  19  L.  R.  A.  127; 
Wilson  v.  Mechanical  Organette  Co.,  170  N.  Y.  542,  63  N.  E.  550. 

On  the  other  hand,  the  contract  may  properly  be  construed  as  con- 
taining a  further  implied  term,  to  the  effect  that  if  for  any  reason  out- 
side of  either  direct  action  or  control  of  the  defendant  (such,  for  ex- 
ample, as  the  failure  of  McKinnon)  no  third  payment  should  be  made, 
the  defendant  would  be  released  from  its  liability  on  its  promise  to 
plaintiff.  See  Krell  v.  Henry  (1903)  2  K.  B.  740;  Lorilard  v.  Clyde. 
142  N.  Y.  456,  463,  37  N.  E.  489,  24  L.  R.  A.  113;  Abbaye  v.  U.  S. 
Motor  Cab  Co.,  71  Misc.  Rep.  454,  128  N.  Y.  Supp.  697,  699. 

[3]  Upon  this  analysis,  therefore,  it  is  clear  that  after  plaintiff  had 
proved  the  contract  and  the  assignment  of  the  third  payment  by  the 
defendant  to  Olvaney,  it  had  made  out  a  prima  facie  case.  It  there- 
upon became  incumbent  upon  the  defendant  to  show  that  the  assign- 
ment to  Olvaney  was  a  mere  formality  to  accommodate  the  city,  and 
that  in  point  of  fact  no  direct  payment  covered  by  the  contract  of  the 
plaintiff  had  ever  been  made,  because  of  McKinnon's  default,  or  else, 
apart  from  any  reasons  therefor,  that  the  plaintiff  had  consented  to 
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the  assignment  to  Olvaney,  and  had  thereby  discharged  the  defendant 
from  liability  under  its  promise.  As  I  have  indicated  above,  however, 
no  competent  proof  of  McKinnon's  default  was  offered,  and  appar- 
ently the  only  defense  proved  was  that  plaintiff  had  consented  to  the 
assignment;  although,  as  I  have  also  indicated,  when  the  testimony 
is  examined,  the  evidence  was  directed  to  show  only  that  plaintiff  was 
aware  of  the  fact  that  McKinnon  had  failed  to  complete  his  contract. 

[4]  On  the  other  hand,  plaintiff,  never  having  even  undertaken  to 
prove  that  the  third  payment  was  or  could  have  been  earned  by  Mc- 
Kinnon, and  would  in  consequence  have  been  received  by  defendant, 
proved  no  damages ;  but  of  this  failure  of  proof  on  the  part  of  plain- 
tiff defendant  took  no  advantage,  making  no  reference  thereto  on  its 
midion  to  dismiss. 

Finally,  so  far  as  the  record  discloses,  all  sight  seems  to  have  been 
lost  of  defendant's  objection  that  plaintiff  had  not  proved  its  capacity 
to  sue  in  this  state;  and  the  question  whether  defendant  actually  re- 
ceived the  money  paid  Olvaney  by  way  of  third  payment  also  remained 
apparently  unanswered. 

I  confess  that  after  a  careful  reading  of  the  record  I  cannot  under- 
stand on  what  theory  plaintiff  expected  to  recover  upon  the  evidence 
adduced  by  it,  nor  upon  what  theory  defendant  based  its  defense.  Un- 
der the  circumstances,  the  attempt  of  the  learned  judge  below  to  limit 
the  deliberations  of  the  jury  to  the  single  issue  of  the  knowledge  and 
acquiescence  of  the  plaintiff  in  respect  of  the  assignment  by  defend- 
ant to  Olvaney  proves  unavailing.  The  only  possible  solution  seems  to 
be  a  new  trial,  at  which  the  issues  presented  by  the  pleadings  may  be 
properly  presented  and  tried  out. 

Judgment  and  order  reversed,  and  new  trial  ordered,  without  costs 
of  this  appeal  to  either  party.    All  concur. 


(00  Misc.  B^.  370) 

ALFRED  MARKS  RBJALTY  CO.  v.  "CIIURCHILLS." 

(Supreme  Conrt,  Appellate  Term,  First  Department.    May  13,  1016.) 

CoNTKACTs  «=>:!03— Implied  Condition  Scbsequent— Impossibiutt  of  Peb- 

TORMANCX. 

Defendant  contracted  to  pay  plaintiff  upon  pnbUcatlon  and  delivery 
of  one  copy  for  the  insertion  of  its  advertisement  in  a  "Souvenir  and 
Program  of  International  Tacht  Races."  The  race.s  were  abandoned  on 
account  of  the  war.  I'lalntiff  nevertheless  published,  by  offering  for 
sale,  copies  of  the  so-called  souvenir,  at  a  date  In  advance  of  that  fixed 
for  the  e%-ent.  Eeld,  that  plalnOfT  could  not  recover ;  it  being  an  implied 
condition  of  every  contract,  where  performance  depends  on  the  happen- 
ing of  an  event  over  which  the  parties  have  no  control,  that  the  con- 
tract shall  be  abrogated  on  the  nonhuppening  of  the  event. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §§  1409-1443; 
Dec.    Dig.   <S=»303.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Alfred  Marks  Realty  Company  against  "Churchills.'' 
Judgment  for  plaintiff,  and  defendant  appeals.    Reversed. 
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Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

McCombs,  Ryan  &  Gordon,  of  New  York  City  (Alexander  Gordon, 
of  New  York  City,  of  counsel),  for  appellant. 
John  C.  Judge,  of  Brooklyn,  for  respondent. 

BIJUR,  J.  The  question  in  this  case  is  one  of  law.  Defendant  con- 
tracted with  the  plaintiff  to  pay  for  the  insertion  of  its  advertisement ; 
the  contract  reading: 

"To  Inteniatlonal  Yacht  Publishing  Co.,  •  •  •  Publishers  of  Souvenir 
and  Program  of  Internattonal  Yacht  Races." 

Payment  was  to  be  made  "upon  publication  and  delivery  of  one  copy 
of  the  same.  The  international  vacht  races  referred  to  were  those  of 
September,  1914,  which  were  officially  called  off  because  of  the  Euro- 
pean conflict. 

Although  two  cases  involving  the  same  issue  have  already  been  de- 
cided adversely  to  the  respondent  in  the  Appellate  Term  of  the  Second 
Department  (see  Alfred  Marks  Realty  Co.  v.  Gwilliam  Co.,  152  N. 
Y.  Supp.  1151,  and  Same  v.  George  Rector,  Inc.,  152  N.  Y.  Supp.  1151), 
it  may  not  be  amiss  to  call  attention  to  the  consideration  that  this  con- 
tract falls  within  the  well-established  rule  that,  where  the  performance 
of  an  agreement  depends  upon  the  happening  of  an  event  over  which 
neither  party  has  any  control,  an  implied  condition  will  be  read  into 
the  agreement  to  the  effect  that  the  contract  shall  be  abrogated  uyon 
the  nonhappening  of  such  an  event.  See  particularly  Krell  v.  Henry, 
1903,  2  K.  B.  740;  also  Lorillard  v.  Clyde,  142  N.  Y.  456,  463,  37  N. 
E.  489,  24  L.  R.  A.  113;  Abbaye  v.  U.  S.  Motor  Cab  Co.,  71  Misc. 
Rep.  454,  128  N.  Y.  Supp.  697,  699. 

It  seems  too  self-evident  for  argument  that  a  program,  in  the  sense 
in  which  it  is  used  in  the  agreement  in  question,  cannot  exist  without 
a-  series  of  events  to  which  it  relates,  and  it  is  still  clearer  that  a  sou- 
venir cannot  recall  what  has  not  taken  place.  The  contract  in  this 
case,  therefore,  comes  very  close  to  expressly  calling  for  the  contem- 
poraneous occurrence  of  an  event  to  which  the  publication  shall  be 
contemporaneous.  The  mere  fact  that  plaintiff,  for  its  own  conven- 
ience or  benefit,  chose  to  "publish,"  in  the  sense  of  offering  for  sale 
copies  of  the  so-called  souvenir  and  program  prior  to  the  date  fixed  for 
the  event,  cannot  change  the  terms  of  the  agreement  or  impose  an 
obligation  upon- the  defendant  other  than  that  contained  in  the  agree- 
ment. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


Digitized  by 


Google 


266  108  NBW  TOBK  SDPPLBHBMT  (Sup.  Ct 

CASTLE  et  al.  v.  ARMSTEAD. 
(Supreme  Court,  Appellate  Division,  Second  Department.    May  7,  lOlS.) 

1.  Use  and  Occxjpation  «=>1 — Gbobnds  of  Obuoation. 

To  sustain  an  action  for  use  and  occupation,  tbe  conventional  relation 
of  landlord  and  tenant  must,  as  a  general  rule,  exist,  and  there  must  be 
an  implied  or  express  agreement  to  pay  rent,  and  an  agreement  is  not 
implied  from  mere  occupation  of  the  premises,  nor  by  entry  pursuant  to 
an  agreement  to  purchase,  though  the  purchaser  surrenders  the  premises 
because  of  failure  of  the  vendor  to  make  title. 

[Ed.  Note. — For  other  cases,  see  Use  and  Occupation,  Cent.  Dig.  S§  l-U ; 
Dee.  Dig.  <S=»1.] 

2.  Use  and  Occupation  <S=>1 — Gbounds  of  Obligation. 

A  purchaser  who  entered  into  possession,  and  who  rescinded  the  con- 
tract and  recovered  his  part  payment  of  the  price,  was  not  liable  to  the 
vendor  for  use  and  occupation  for  the  time  of  the  possession,  under  the 
rule  that,  when  a  contract  is  rescinded,  the  parties  shall  be  restored  to 
the  position  at  the  making  of  the  contract,  for  that  rule  presupposes  that 
rescission  was  for  a  cause  that  did  not  involve  the  vendor's  fault,  and 
that  he  was  able  to  perform,  as,  in  the  absence  of  any  showing,  it  must 
be  assumed  that  the  rescission  was  because  of  the  vendor's  default. 

(Ed.  Note. — For  other  cases,  see  Use  and  Occupation,  Cent  Dig.  SS  1- 
11;   Dec.  Dig.  ®=»1.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Walter  L.  Castle  and  another  against  Frank  C.  Armstead. 
From  a  judgment  dismissing  the  complaint  on  the  merits,  plaintiffs  ap- 
peal.   Affirmed. 

Argued  before  TENKS,  P.  J.,  and  THOMAS,  STAPLETON,  and 
RICH,  JJ. 

George  W.  Titcomb,  of  Brooklyn  (Frank  E.  Johnson,  Jr.,  of  Brook- 
lyn, on  the  brief),  for  appellants. 
Edward  H.  Lockwood,  of  New  York  City,  for  respondent 

THOMAS,  J.  [1,2]  The  question  is  whether  a  vendee,  who  has 
possession  of  premises  pursuant  to  a  contract  of  purchase,  is  liable 
to  the  owner  for  the  value  of  the  use  and  occupation,  if  he  rescind 
the  contract  and  by  suit  recover  a  payment,  in  this  instance  $500,  made 
upon  the  execution  of  the  contract.  The  record  does  not  disclose  the 
ground  of  the  rescission,  but  it  is  indicated  that  the  vendor  unwilling- 
ly returned  the  first  installment  of  purchase  money,  and  that  he  was 
afforded  an  opportunity  to  contest  the  right  to  rescind.  The  day  for 
closing  was  September  13,  1910,  and  the  possession  continued  until 
April  IS,  1912.  By  the  terms  of  the  contract  the  vendor  was  entitled 
to  possession,  and  provision  was  made  for  adjusting  the  rents  and  in- 
terest on  the  mortgages  subject  to  which  the  vendee  purchased.  Why 
the  vendee  was  let  into  possession  is  not  disclosed,  but  that  he  was 
there  under  the  contract  is  conceded.  So  far  as  appears,  the  vendee 
would  not  have  been  required  to  pay  interest  on  the  purchase  money 
or  to  pay  for  the  use  and  occupation,  had  there  been  performance.  If 
the  plaintiff  should  recover  therefor  by  reason  of  the  rescission,  he 
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would  receive  what  would  have  been  denied,  had  he  performed  the 
contract.  It  is  inferable  that  the  rescission  was  based  upon  grounds 
other  than  defendant's  fault,  for  in  that  case  he  could  not  of  right 
rescind.  That  the  rescission  was  not  by  mutual  arrangement  is  in- 
dicated by  the  compulsory  return  of  the  payment.  The  plaintiff,  asking 
for  what  he  could  not  have  had  in  case  of  performance,  should  show 
that  he  is  in  a  better  position  to  recover  than  if  he  had  performed.  But 
he  is  content  to  insist  that,  when  it  appears  that  the  defendant  re- 
scinded, the  law  implies  that  the  parties  should  be  restored  to  the 
position  existing  at  the  time  the  contract  was  made,  and  that  the  ven- 
dee must  restore  what  he  has  received,  viz.,  the  value  of  use  and  oc- 
cupation. But  this  presupposes  that  the  rescission  was  from  a  cause 
that  did  not  involve  the  plaintiff's  fault,  and  that  he  was  able  to  per- 
form. There  is  nothing  to  indicate  that  such  was  the  case,  nor  is  there 
any  presumption  of  it.  At  the  least,  the  presumption  is  as  favorable 
to  the  defendant  as  to  the  plaintiff,  inasmuch  as  defendant  could  not 
have  rescinded  for  a  fault  of  his  own.  Vendor's  inability  to  perform 
might  arise  from  a  mutual  mistake.  But,  none  the  less,  the  vendor 
could  not  perform,  and  it  would  be  equitable  at  least  that  he  should 
show  that  the  vendee's  error  contributed  to  the  mistake,  before  cast- 
ing upon  him  a  burden  that  would  not  fall  to  him  in  case  of  perfor- 
mance. The  plaintiff  refers  to  cases  where,  upon  rescission,  the  vendor 
has  recovered  for  the  value  of  the  use  and  occupation  by  the  vendee. 
But  in  some  instances  the  rescission  was  by  mutual  consent,  and  the 
decision  rested  on  that  fact.  Smith  v.  Stewart,  83  N.  C.  406 ;  Vider  v. 
Ferguson,  88  111.  App.  136. 

In  CofFman  &  Horine  v.  Huck,  19  Mo.  435,  land  not  owned  by 
the  vendor  was  included  in  an  actual  convej-ance,  through  no  fraud 
of  the  vendor  and  without  fault  on  the  part  of  the  vendee,  and  it  was 
decided  that  the  latter  should  account  only  for  the  profit  made  from 
the  land  of  which  the  vendor  had  title.  In  Pierce  v.  Pierce,  25  Barb. 
243,  there  was  an  agreement  to  pay  a  specified  rent.  In  Mattox  v. 
Hightshue,  39  Ind.  95,  the  deed  of  a  married  woman  was  void,  and 
it  was  decided  that  the  vendee  entered  and  occupied  the  land  with 
full  knowledge  and  should  pay  for  the  use.  In  tfiis  state  the  usual 
rule  prevails  that,  to  sustain  an  action  for  use  and  occupation,  the  con- 
ventional relation  of  landlord  and  tenant  must  prevail.  There  must  be 
an  agreement,  express  or  implied,  to  pay  rent.  Preston  v.  Hawley,  139 
N.  Y.  296,  34  N.  E.  906;  Id.,  101  if.  Y.  586,  5  N.  E.  770;  CoUyer  v. 
Collyer,  113  N.  Y.  442,  21  N.  E.  114;  Lamb  v.  Lamb,  146  N.  Y.  317, 
41  N.  E.  26;  Biglow  y.  Biglow,  75  App.  Div.  98,  77  N.  Y.  Supp.  716. 
The  agreement  is  not  implied  from  mere  occupation  of  premises.  Ge- 
net V.  Willcox,  93  App.  Div.  588,  87  N.  Y.  Supp.  938.  Such  agree- 
ment is  not  implied  by  entry  pursuant  to  an  agreement  to  purchase 
(Fletcher  v.  Button,  4  N.  Y.  396;  Bancroft  v.  Wardwell,  13  Johns. 
489,  7  Am.  Dec.  396;  Thompson  v.  Bower,  60  Barb.  463),  even 
though  the  vendee  surrender  the  premises  by  failure  of  the  vendor  to 
make  title  (Sylvester  v.  Ralston,  31  Barb.  286,  where  it  was  said 
that  the  action  could  not  be  sustained  "whether  they  had"  performed  or 
not,  for  the  reason  that  the  conventional  relation  of  landlord  and 
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tenant  did  not  exist").  In  Smith  v.  Stewart,  6  Johns.  46,  S  Am.  Dec. 
186,  it  was  decided  that  the  action  would  not  lie  where  the  vendee  re- 
fused to  perform.  I  find  in  this  state  no  countenance  of  the  proposi- 
tion that  the  law  will  imply  such  relation  from  rescission  of  the  con- 
tract. Much  the  more  would  such  recovery  be  unjust,  unless  it  were 
to  appear  that  the  rescission  by  the  vendee  was  not  by  reason  of  the 
vendor's  fault. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


HARVEY  v.  MOONEY  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    May  7,  1915.) 

X.    MOBTOAOES   ®=»427— FOKECLOSUBE — PABTIEa 

A  tenant  In  possession  Is  a  necessary  party  defendant  to  an  action  for 
mortgage  foreclosure  and  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent.  Dig.  §{  1269,  1272- 
1287;   Dec.  Dig.  ®=»427.] 

2.  MoBTOAOES  €=»i580—FoBECi«8trBB— Ten  DEB— Costs. 

An  action  to  foreclose  a  mortgage,  brought  against  the  mortgagor  and 
a  tenant  in  possession  of  part  of  the  property,  Is  commenced  by  the  filing 
of  lis  pendens  and  service  of  summons  and  complaint  on  the  tenant; 
and  a  subsequent  tender  by  the  mortgagor,  absent  at  the  time  of  the 
service  on  the  tenant,  and  before  service  on  her,  is  too  lato,  and  she  la 
liable  for  costs. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent.  Dig.  {!  1667-1668; 
Dec.  Dig.  ig=>580.] 

Appeal  from  Kings  County  Court. 

Action  by  William  P.  Harvey  against  Mary  Elizabeth  Mooney  and 
others.  From  a  judgment  for  plaintifif,  defendant  named  appeals. 
Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

James  F.  Brady,  of  Albany,  for  appellant. 

Robert  S.  Kristeller,  of  New  York  City,  for  respondent. 

CARR,  J.  This  is  an  appeal  from  a  judgment  of  the  County  Court 
of  Kings  county,  decreeing  foreclosure  and  sale.  The  controversy  is  a 
very  narrow  one.  The  defendant,  the  owner  of  the  equity  of  redemp- 
tion, appeals  from  the  judgment,  on  the  ground  that  she  had  made  a 
tender  of  the  amount  due  on  the  bond  and  mortgage,  together  with 
interest,  before  the  action  was  begun,  and  hence  the  lien  of  the  mort- 
gage was  discharged.  She  kept  this  tender  good,  and  paid  the  amount 
into  court.  We  are  told  in  the  brief  of  the  appellant  that  since  the 
entry  of  the  judgment  the  defendant  has  withdrawn  from  the  court 
the  moneys  deposited  in  satisfaction  of  the  bond  and  mortgage,  so 
that  the  only  question  before  us  on  this  appeal  is  whether  the  defend- 
ant should  have  been  charged  with  the  costs  of  the  foreclosure  action. 
There  is  no  controversy  as  to  the  essential  facts.    The  whole  question 
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is  whether  the  tender  was  made  before  the  action  was  begun,  and, 
as  to  the  circumstances  of  the  tender,  there  is  no  dispute.  The  plaintiff 
filed  a  notice  of  lis  pendens,  and  served  the  summons  and  complaint 
in  the  action  of  foreclosure  upon  a  tenant  of  the  property.  It  was  a 
two-family  house;  the  tenant  residing  on  the  lower  floor,  and  the 
owner  on  the  upper  floor.  When  the  service  of  the  summons  and  com- 
plaint was  made  on  the  tenant,  the  owner  was  absent  from  the  city, 
and  on  her  return,  and  before  service  was  made  upon  her,  she  made 
the  tender.  So  the  whole  question  is :  Was  the  tender  made  before 
the  action  was  begun? 

[1,  2]  It  is  the  theory  of  the  appellant  that  the  action  was  not  begun 
until  she  was  served  with  the  process,  while  it  is  the  contention  of  the 
respondent  that  the  action  was  begun  when  the  summons  was  served 
upon  a  necessary  party  defendant.  It  seems  plain  that  a  tenant  in 
possession  of  real  property  is  a  necessary  party  defendant  to  an  ac- 
tion for  foreclosure  and  sale,  in  order  that  the  property  may  be  sold 
under  the  judgment  free  of  all  outstanding  claims.  If  the  tenant  were 
omitted  from  the  foreclosure  action,  then  the  purchaser  under  the  judg- 
ment would  hot  be  entitled  to  oust  the  tenant  until  the  termination  of 
the  tenancy,  and,  at  the  same  time,  would  take  the  title  subject  to  any 
claim  of  right  that  the  apparent  tenant  might  have ;  his  occupation  of 
the  property  being  notice  to  all  parties  attempting  to  deal  with  it.  This 
being  so,  then  the  action  of  foreclosure  was  begun  when  the  tenant  was 
served  with  the  summons  and  complaint,  and  the  tender  made  thereaft- 
er by  the  owner,  erven  though  she  herself  had  not  been  served  at  the 
time,  was  not  made  before  the  beginning  of  the  action.  The  appellant 
argues  that,  as  there  was  but  one  tenant  in  the  property,  the  circum- 
stances of  the  case  are  peculiar,  and  the  action  should  not  be  deemed 
to  have  been  begun  until  she  had  been  served.  It  seems  to  us,  how- 
ever, that  this  action  is  to  be  determined  regardless  of  how  many  ten- 
ants there  were.  It  is  apparent  that  in  a  foreclosure  action  there  may 
be  a  great  number  of  parties  defendant,  exclusive  of  the  owner  of 
the  equity  of  redemption,  and  a  plaintiff  seeking  to  foreclose  a  mort- 
gage could  be  put  to  very  considerable  expense  in  making  service 
upon  numerous  necessary  defendants  during  the  absence  of  the  own- 
er of  the  equity  of  redemption.  It  can  be  scarcely  the  case  that  the 
owner  of  the  equity  of  redemption  could  then  come  in  and  make  a 
tender  just  the  same  as  if  no  action  had  been  begun,  and  thus  escape 
the  imposition  of  costs. 

The  judgment  of  the  County  Court  of  Kings  county  is  affirmed,  with 
costs.    All  concur. 


PURVIS  V.  PURVIS.    (No.  108/15.) 

(Supreme  Conrt,  Appellate  Division,  Fourth  Department.     April  28,  1915.) 

DivoBCE  €=»160 — Process— Substituted  Sebvicb  or  Summon&— Statutes. 

Code  Civ.  Proc.  S  438,  subd.  4,  provides  for  service  by  publication  or 
personal  service  thereof  out  of  tiie  state,  specifically  including;  matri- 
monial actions.  Sections  435  and  436  provide  for  substituted  service  of 
a  summons,  and  do  not  in  terms  exclude  any  action.    Section  1774  pro- 
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vldes  tbat  no  final  Judgment  shall  be  rendered  in  matrtmonlal  actions 
upon  tbe  defendant's  default,  unless  either  tbe  summons  and  a  coP7  of 
the  complaint  were  personally  served  upon  him,  or  the  copy  of  the  sum- 
mons was  delivered  to  him  by  personal  service  or  delivered  to  him  with- 
out the  state,  or  published  pursuant  to  an  order.  HeUl,  that  granting 
of  Judgment  by  default  in  a  matrimonial  action  was  improper,  except 
where  service  of  summons  has  been  made  as  prescribed  by  section  1774, 
so  that  an  order  directing  substituted  service  of  summons  was  unau- 
thorized. 

[Ed.  Note.— ror  other  cases,  see  Divorce,  Cent  Dig.  {  621 ;   Dec.  Dig. 
®=»160.] 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Mabel  D.  Purvis  against  James  R.  Purvis.  From  an  order 
denying  his  motion  to  vacate  an  order  of  the  Supreme  Court,  directing 
substituted  service  of  summons  upon  him  in  the  action  in  which  the 
order  was  granted,  defendant,  appearing  in  the  action  by  attorney, 
specially  only,  and  for  the  sole  purpose  of  making  the  motion  and  for 
the  purpose  of  this  appeal,  appeals.  Order  reversed,  and  motion 
gfranted. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE.  LAM- 
BERT, and  MERRELL,  JJ. 

William  W.  Dickinson,  of  Buffalo,  for  appellant. 
William  T.  Doane,  of  Buffalo,  for  respondent. 

PER  CURIAM.  The  action  is  one  for  separation.  Sections  435 
and  436  of  the  Code  of  Civil  Procedure,  which  provide  for  substitut- 
ed service  of  a  summons  issued  in  any  court  of  record,  do  not  in  terms 
designate  any  action  to  which  their  provisions  are  not  applicable.  But, 
when  those  sections  are  read  in  connection  with  section  1774,  it  would 
seem  that  they  are  not  intended  to  apply  to  matrimonial  actions.  It 
is  provided  in  the  latter  section  that  a  final  judgment  shall  not  be  ren- 
dered in  such  actions  upon  the  defendant's  default  in  appearing  or 
pleading,  unless  either  the  summons  and  a  copy  of  the  complaint  were 
personally  served  upon  the  defendant,  or  the  copy  of  the  summons  de- 
livered to  the  defendant  upon  personal  service  of  the  summons,  or  de- 
livered to  him  without  the  state,  or  published  pursuant  to  an  order  for 
that  purpose,  contains  certain  words  descriptive  of  the  action  as  there- 
in stated.  No  mention  is  made  in  the  section  of  service  of  summons 
in  such  actions  pursuant  to  an  order  for  substituted  service,  granted 
as  prescribed  in  sections  435  and  436,  supra.  The  section  providing 
for  service  by  publication  of  the  summons,  or  personal  service  thereof 
out  of  the  state,  specifically  includes  matrimonial  actions.  Code  of 
Civ.  Proc.  §  438,  subd.  4.  A  method  of  service  of  summons  in  such 
actions  is  thus  provided  under  circumstances,  which,  in  other  actions, 
might  authorize  an  order  for  substituted  service  under  sections  435 
and  436.  We  think  the  effect  of  the  provisions  of  section  1774,  above 
referred  to,  is  to  preclude  the  granting  of  judgment  by  default  in  a 
matrimonial  action,  except  in  a  case  where  service  of  summons  has 
been  made  in  the  manner  therein  indicated.    If  this  be  so,  it  would  be 
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idle  to  provide  for  a  service  of  summons  in  a  manner  the  effect  of 
which  would  be  that  defendant,  by  simply  omitting  to  appear,  could 
render  .service  of  the  summons  vain. 

The  order  should  be  reversed,  and  motion  granted,  without  costs. 


In  re  FARLEY,  State  Excise  Com'r. 
(Supreme  Court,  Special  Term,  Herjdmer  County.    February,  1915.) 

1.  iHTOXICAmro  LiQTTOBS  «=»45 — ^EilQUOB  TAX  LAW — CONBTBUCTION. 

The  Liquor  Tax  Law  (Consol.  I^wa,  e.  34),  like  any  other  law,  la  to  be 
fairly  Interpreted,  neither  harshly  against  a  certificate  bolder,  nor  so 
loosely  as  to  emasculate  Its  restrictive  provisions. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  liquors,  Cent  Dig.  {  47; 
Dec  Dig.  «=s»45.1 

2.  INTOXICATINO  LiQCOBS  «=»108 — ^Tax   Cbbtificatb — Revocation — BuBnzir 

or  Pboof. 

Petitioner,  seeking  to  revoke  a  liquor  tax  certificate,  presumably  law- 
fully Issued,  whether  on  the  ground  of  false  statements  in  the  application 
for  the  certificate,  or  of  consents  required  by  liquor  Tax  Law,  {  15,  not 
having  been  properly  filed,  has  the  burden  of  proof  on  the  entire  case; 
but  the  burden  of  evidence  may  shift  from  time  to  time,  or  may  rest  in' 
the  first  instance  on  respondent. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  liquors,  Coit  Dig.  f  3  116- 
118;    Dec.  Dig.  «g=»108.] 

a.  INTOXICATINO  LiQUOBS  9=>W — ^TAX  CEBnFlCATK — CONSENT  OV  DWELLING 
OWNEBS. 

Liquor  Tax  Law,  $  15,  subd.  8,  requiring  to  be  filed  with  an  application 
for  liquor  tax  certificate  the  acknowledged  'consent  in  writing  of  the 
owners  of  neighboring  dwellings,  is  not  satisfied  as  to  a  dwelling  owned 
by  two,  where  one  of  them  neither  signed  nor  acknowledged  it ;  an  oral 
consent  being  insufficient 

(Ed.  Note. — For  other  cases,  see  Intoxicating  Uqucnrs,  Cent.  Dig.  S  6Q; 
Dec.  Dig.  <S=366.] 

4.  Intoxicatino  LiQtTOBS  ^sslOS— TAX  CBSTmoATE — Consent — Sionino  bt 
Agents — PBESTncFTioN. 

As  to  a  consent  filed  with  an  application  for  a  liquor  tax  oertiflcate, 
and  signed  in  the  names  of  owners  of  neighboring  dwelling,  and  ack- 
nowledged by  one  of  them  for  himself  and  as  agent  of  the  others,  It  will, 
on  a  proceeding  to  revoke  the  certificate,  be  presumed  that  he  signed  the 
names  of  the  others,  and  had  authority  to  do  so,  and  to  acknowledge  it 
for  them ;  it  not  being  necessary  for  hiin  to  file  evidence  of  his  authority, 
but  the  burden  of  showing  that  the  apparently  valid  consent  was  exe- 
cuted without  authority  being  on  petitioner  for  the  revocation. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  $S 
U6-118;   Dec.  Dig.  <S=9l08.] 

6.  iNToxicATiNa   liiQuoBs  €=366 — TAX   CEbiifioate — Consent — "Ownbb." 
A  purchaser  under  contract  is  the  "owner,"  within  Liquor  Tax  Law,  | 
15,  subd.  8,  requiring  application  for  liquor  tax  certificate  to  be  accom- 
panied by  consent  of  owners  of  neighboring  dwelllnga 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  i  60 ; 
Dec.  Dig.  «s>66. 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
•     Owner.] 
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6.  IsToxicAiiNO  LiQDOBs   $=366 — ^Tax  Cebtificatk — Consent — Dkscbiftioh 
OP  Dwellings. 

Liquor  7az  Law,  fi  15,  subd.  8,  requiring  an  application  for  a  liquor  tax 
certificate  to  be  accompanied  by  the  written  consent  of  the  owners  of 
two-thirds  of  the  dwellings  within  200  feet,  not  providing  for  a  descrip- 
tion of  the  dwellings,  a  consent  by  one,  though  describing  him  as  the  own- 
er of  certain  dwellings.  Is  a  consent  also  as  to  all  other  dwellings  owned 
by  blm  within  the  prescribed  distance. 

[Ed.  Mote. — For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  {  66: 
Dec.  Dig.  <8=s>66.] 

Petition  by  William  Farley,  as-  State  Commissioner  of  Excise,  for 
an  order  revoking  and  canceling  liquor  tax  certificate  No.  20,889,  is- 
sued to  Wasyl  Bednarczuk.    Dismissed. 

This  proceeding  is  brought  for  the  revocation  and  cancellation  of  a 
liquor  tax  certificate,  upon  the  ground  that  the  holder  of  such  certifi- 
cate did  not  procure  the  consent  in  writing  of  two-thirds  of  the  owners 
of  the  buildings  occupied  exclusively  for  dwellings,  situated  within 
300  feet  of  the  nearest  entrance  to  the  premises  in  which  the  traffic 
in  liquor  is  carried  on,  and  that  material  statements  in  the  application 
were  false. 

A.  M.  Sperry,  of  Albany  (William  V.  Cooke,  of  Albany,  of  counsel), 
for  applicant. 

James  H.  Greene,  of  Herkimer  (C.  D.  Thomas,  of  Herkimer,  of 
counsel),  for  certificate  holder, 

ROSS,  J.  Both  the  petitioner  and  respondent  assume  that  there  arc 
45  dwellings  within  the  prescribed  limit.  The  respondent  stated  in  his 
application  that  there  were  42,  but  no  contention  is  made  because  of 
such  statement.  The  petitioner  claims  that  the  respondent  did  not  ob- 
tain the  requisite  two-thirds,  or  30  consents.  The  respondent  claims 
that  he  has  the  consents  of  33  owners,  or  3  in  excess  of  the  requisite 
number.  The  petitioner  claims  that  the  respondent  has  only  the  ap- 
parent consents  of  31  owners.  The  precise  cause  of  this  difference  in 
the  apparent  number  of  consents  is  somewhat  obscure,  but,  as  nearly  a^ 
I  can  make  out,  arises  by  reasoh  of  the  fact  that  the  petitioner  includes 
in  the  31  apparent  consents  the  premises  No.  235  King  street,  used  in 
part  as  a  bakery,  which  the  respondent  does  not  claim,  and  the  respond- 
ent claims  that  he  has  the  consents  for  Nos.  2,  3,  and  4  East  Smith 
street,  which  is  denied  by  the  petitioner. 

The  facts  in  relation  to  the  property  on  East  Smith  street,  known 
as  the  "Ten  Commandments,"  are  as  follows:  On  August  1,  1913,  the 
Mark  heirs  were  the  owners  of  a  lot  230  feet  front  on  East  Smith 
street,  on  which  there  are  10  small  houses,  numbered  from  1  to  10, 
inclusive.  On  that  day  a  contract  of  purchase  and  sale  was  entered 
into  between  J.  Howard  Mark,  executor,  on  behalf  of  the  Mark  heirs, 
and  Wasyl  Bednarczuk,  the  respondent.  It  was  agreed  between  the 
parties  to  said  contract,  upon  the  payment  by  the  purchaser  of  the  pur- 
chase price  at  the  times  therein  specified,  that  upon  February  1,  1929, 
the  vendors  would  deliver  to  the  purchaser  a  deed  of  the  premises  in 
question.    It  is  to  be  noted  that  the  saloon  herein  is  located  in  the  pren»- 
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ises  No.  1,  and  also  in  this  connection  it  is  to  be  noted  that  the  respond- 
ent, Wasyl  Bednarczuk,  owns  the  premises  known  as  No.  232  Perry 
street,  a  house  nearly  300  feet  from  the  saloon  premises.  To  return 
to  the  premises  on  Smith  street,  Wasyl  Bednarczuk,  the  respondent, 
as  owner  of  the  dweUings  situated  at  Nos.  7,  8,  9,  and  10  East  Smith 
street,  executed  a  consent,  and  also  executed  a  consent  as  owner  of  the 
premises  known  as  No.  232  Perry  street.  The  respondent  also  obtain- 
ed the  consents  of  the  Mark  heirs  as  owners  of  the  legal  title  to  the 
premises  Nos.  7  to  10,  inclusive.  There  is  no  proof  before  me  in  re- 
gard to  the  premises  Nos.  5  and  6.  They  are  omitted  from  the  map 
presented  in  evidence  by  the  petitioner,  and  I  assume  are  either  de- 
stroyed or  unoccupied.  The  petitioner  obtained  no  consent  in  terms 
referring  to  Nos.  2,  3,  and  4  of  the  aforesaid  houses  known  as  the 
"Ten  Commandments." 

The  petitioner  also  challenges  the  consents  for  the  premises  known 
as  the  RIarlow  premises,  No.  242  King  street,  and  the  premises.  No. 
230  Perry  street,  known  as  the  Domidowicz  premises.  The  facts  in  re- 
lation to  the  Marlow  premises  are  that  these  premises  are  owned  by 
Arthur  Marlow  and  Malinda,  his  wife,  that  the  consent  apparently 
was  signed  by  Arthur  Marlow,  and  was  acknowledged  by  him ;  but  in 
fact,  the  hu.sband's  name  was  signed  by  the  wife,  who  testified,  over 
the  objection  of  the  petitioner,  that  at  or  about  the  time  the  consent 
was  signed  she  had  a  talk  with  her  husband  about  the  proposed  sign- 
ing of  the  consent,  and  that  both  the  witness  and  the  husband  were  sat- 
isfied to  give  their  consent.  The  facts  in  the  Domidowicz  case  are 
that  the  consent  was  in  fact  signed  and  acknowledged  only  by  the  hus- 
band. The  wife  testified  upon  the  hearing,  over  the  objection  of  the  pe- 
titioner, that  she  knew  the  object  of  the  paper,  and  that  she  in  fact 
consented. 

The  petitioner  also  challenges  the  consents  given  by  Laura  Mark 
Brayton,  Bessie  Mark,  Pauline  Mark,  and  J.  Howard  Mark,  as  own- 
ers of  11  separate  premises.  These  consents  were  apparently  signed 
by  the  4  persons  named,  and  are  acknowledged  by  Howard  Mark  for 
himself,  and  also  a  separate  acknowledgment  as  agent  for  his  co- 
owners.  Upon  the  trial  it  appeared  that  the  will  of  Mr.  Mark,  de- 
ceased, provided  and  gave  to  his  executors  power  to  sell  and  contract 
for  the  sale  of  any  real  estate  he  owned. 

[  1  ]  I  think  the  rule  as  to  the  construction  of  the  statute  under  con- 
sideration was  correctly  stated  by  Mr.  Justice  Clearwater  in  the  Mat- 
ter of  Lyman,  24  Misc.  Rep.  552,  53  N.  Y.  Supp.  577: 

"This  law,  like  any  other,  should  receive  a  fair  Interpretation.  It  should  not 
be  construed  harshly  as  against  the  holder  of  a  certificate,  nor  Interpreted  so 
loosely  as  to  emasculate  Its  restrictive  provisions,  and  break  down  that  pro- 
tection which  It  gives  to  adjacent  property  owners,  to  the  public,  and  to  the 
dealer  who  honestly  complies  with  all  its  conditions,  as  against  one  who 
seeks  to  evade  It" 

[2]  A  word  about  the  burden  of  proof:   It  does  not  seem  to  me 
to  be  very  important  in  this  respect  whether  the  proceeding  is  to  revoke 
the  certificate  upon  the  ground  that  material  statements  in  the  appli- 
cation of  the  holder  of  such  certificate  were  false,  or  whether  the  pro- 
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ceeding  was  brought  upon  the  ground  that  the  consents  required  by 
section  15  of  the  Liquor  Tax  Law  were  not  properly  filed.  The  peti- 
tioner who  seeks  to  revoke  a  certificate,  presumably  lawfully  issued, 
has  the  burden  of  proof  upon  the  entire  case ;  but  the  burden  of  evi- 
dence may  shift  from  time  to  time,  or  may  rest  in  the  first  instance  up- 
on the'  respondent.  As  an  example  of  what  is  meant  in  this  regard, 
take  the  cases  of  Marlow  and  of  Mark.  In  the  former  case,  the  re- 
spondent did  not  file  a  consent  of  both  the  owners  of  the  premises,  and 
the  burden  of  evidence  is  upon  him  to  come  forward  with  proof  show- 
ing that  he  in  fact  did  procure  such  consent ;  while  in  the  second  case 
the  respondent  filed  what  is  apparently  a  valid  consent  of  the  owners, 
and  the  burden  of  evidence  is  upon  the  petitioner  to  show  that  in  fact 
such  consents  do  not  have  the  legal  effect  to  which  they  apparently 
are  entitled. 

The  Marlow  and  Domidowicz  Cases. 

[3]  The  questions  arising  in  the  Marlow  and  Domidowicz  Cases 
are  easily  disposed  of.  In  each  of  these  cases,  one  of  the  owners  nei- 
ther signed  or  acknowledged  the  requisite  consent,  and  to  hold  these 
consents  valid  would  be  to  substitute  an  oral  consent  for  the  formal 
consent  required  by  the  statute.  These  consents  must  be  held  to  be 
invalid. 

The  Mark  Case. 

[4]  In  the  Mark  Case,  the  names  of  the  four  owners  are  written 
one  under  the  other.  The  names  are  bracketed  against  the  printed 
matter,  and  each  is  filled  in  with  the  description  of  the  diiferent  prem- 
ises they  own.  It  does  not  appear  who,  in  fact,  wrote  the  signatures. 
There  are  two  acknowledgments,  dated  December  2,  1913,  one  by 
Howard  Mark,  who  acknowledged  for  himself  that  he  was  one  of  the 
persons  named  in  the  foregoing  consent,  and  that  he  signed  the  same 
and  acknowledged  the  execution  thereof.  The  other  acknowledgment 
is  also  by  Mr.  Mark,  the  contents  of  which  are  as  follows : 
"State  of  New  York,  County  of  Herkimer — ss.: 

"On  this  2d  day  of  December,  1913,  before  me  peraonally  came  Howard 
Mark,  to  me  known,  and  known  to  me  to  be  the  person  who  executed  the 
foregoing  Instrument  and  consent,  and  he  duly  acknowledged  the  execution 
thereof,  and,  being  by  me  duly  sworn,  he  did  depose  and  say  that  he  was  the 
agent  of  Laura  Mark  Brayton,  Bessie  Mark,  and  Pauline  Mark,  duly  author^ 
ized  by  them  to  execute  and  acknowledge  the  foregoing  instrument  for  them 
and  In  their  behalf ;  and  he  further  acknowledged  to  me  that  he  executed  the 
same  as  such  agent,  as  the  act  and  deed  of  said  Laura  Mark  Brayton,  Bessie ' 
Mark,  and  Pauline  Mark,  for  the  purposes  therein  mentioned. 

"James  H.  Greene,  Notary  Public" 

It  seems  to  me  that  this  instrument  complies  with  the  requirements 
of  the  statute.  It  must  be  assumed  that  Mr.  Mark  both  signed  and 
acknowledged  the  instrument  in  question,  and  that  he  had  the  authority 
to  so  do.  It  is  not  necessary  for  him  to  file  evidence  of  his  authority. 
Rosendorff  v.  Haas,  N.  Y.  L.  J.,  Dec.  18,  1907.  It  may  be  that,  if  Mr. 
Mark  only  relied  upon  the  power  of  sale  in  his  testator's  will,  such 
authority  would  not  be  sufficient.  Matter  of  McCoy,  104  App.  Div. 
215,  93  N.  Y.  Supp.  401.  But,  following  the  principles  hereinbefore 
stated  relative  to  the  burden  of  proof,  it  was  incumbent  upon  the  peti- 
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tioner  to  come  forward  with  proof  to  show  that  an  apparently  valid 
consent  was  executed  without  authority.  These  consents  must  be  held 
valid. 

The  Smith  Street  Cases— Nos.  2,  3,  and  4. 

[  5, 1 1  As  to  whether  Bednarczuk's  consents,  in  which  he  described 
himself  as  owner  of  the  premises,  No,  232  Perry  street,  and  Nos.  7,  8, 
9,  and  10  East  Smith  street,  is  also  a  consent  as  to  the  premises  Nos. 
2,  3,  and  4  East  Smith  street,  is  a  more  difficult  question.  As  a  pur- 
chaser under  a  contract,  he  was  the  owner  within  the  meaning  of  the 
statute.  Clement  v.  Ambrosia,  Justice  De  Angelis,  Oneida  Special 
Term,  March,  1908,  unreported. 

Section  IS  of  the  Liquor  Tax  Law  provides  in  detail  the  statements 
to  be  made  upon  application  for  a  liquor  tax  certificate,  which,  so  far  as 
relates  to  this  case,  may  be  summarized  as  follows :  The  applicant  shall 
prepare  upon  the  blank  furnished  by  the  county  treasurer  or  by  the  spe- 
cial deputy  commissioner  of  excise  a  statement  giving  the  name  or  names 
of  every  person  interested  or  to  become  interested  in  the  traffic  in 
liquors  for  which  the  statement  is  made.  Subdivision  3  of  said  section 
provides : 

"The  premises  where  such  business  Is  to  be  carried  on,  stating  the  street 
and  number,  If  the  premises  have  a  street  and  number,  and  otherwise  such  apt 
description  as  will  reasonably  indicate  the  locality  thereof,  and  also  the  spe- 
cific location  on  the  premises  of  the  bar  or  place  at  which  liquors  are  to  be 

Bold." 

And  then  follow  a  number  of  provisions  which  have  no  relevancy  in 
this  case. 

Subdivision  8  of  said  section  IS  provides  that,  simultaneously  with 
said  statement,  there  shall  be  filed  a  consent  in  writing  that  such  traffic 
in  liquors  be  carried  on  in  said  premises  during  a  term  therein  stated, 
executed  by  the  owner  or  owners,  or  by  a  duly  authorized  agent  or 
agents,  of  at  least  two-thirds  of  the  total  number  of  dwellings  within 
300  feet  so  occupied  as  dwellings.  Section  17  of  the  Liquor  Tax  Law 
provides,  with  other  matters,  that  when  the  application  provided  for  in 
section  15  is  found  to  be  correct  in  form,  and  does  not  show  on  the  face 
thereof  that  the  applicant  is  prohibited  from  traffic  in  liquors,  and  the 
bond  required  is  found  to  be  correct,  upon  the  payment  of  the  taxes 
levied  under  the  provisions  of  the  law  applicable  thereto,  he  shall  at 
once  prepare  and  issue  to  the  person  making  such  application  a  liquor 
tax  certificate. 

It  is  to  be  noted  that  subdivision  3  provides  for  a  specific  description 
of  the  premises  where  liquors  are  to  be  sold,  while  subdivision  8  rela- 
tive to  the  consents  of  the  owners  of  dwellings  has  no  such  provision. 
It  may  be  said  with  considerable  force  that  a  specific  description  is 
necessary  to  enable  the  county  treasurer  to  determine  whether  the  ap- 
plicant has  in  fact  obtained  the  consents  of  the  required  number.  But 
the  applicant  herein  stated  upon  oath  the  number  of  dwellings  within 
the  prescribed  radius,  and  answered  "Yes"  to  the  inquiry  whether  the 
required  number  of  consents  had  been  obtained,  and  replied  "Yes"  to 
the  inquiry  that  they  had  heretofore  been  filed,  so  that  the  county  treas- 
urer had  before  him  the  sworn  statement  of  the  applicant  that  the  re- 
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quired  number  of  consents  had  been  obtained,  and  the  consents  them- 
selves, and,  if  it  appeared  that  the  provisions  necessary  to  obtain  a  cer- 
tificate had  not  been  complied  with,  the  county  treasurer  should  have 
refused  to  issue  a  certificate,  or  could  have  required  more  definite  in- 
formation. The  county  treasurer  had  the  right  to  be  satisfied  that  the 
provisions  of  the  law  had  been  complied  with,  and  being  so  satisfied, 
and  having  issued  the  certificate,  the  only  question  now  presented  is 
whether  in  fact  such  assumption  was  correct.  The  respondent  claims 
that  it  was ;  that  he  did  in  fact  consent  as  to  all  the  buildings  occupied 
as  dwellings  owned  by  him  within  the  prescribed  radius. 

There  is  no  provision  in  the  statute  requiring  that  the  consent  shall 
contain  a  description  of  the  building  or  buildings  occupied  exclusively 
for  a  dwelling  owned  by  the  consenting  party.  The  matters  required 
by  the  statute  are  ownership  and  consent,  and  the  formal  requisites 
relative  to  the  execution  of  the  instrument.  If  these  two  most  impor- 
tant requirements  are  to  depend  upon,  or  to  be  modified  or  invalidated 
by,  the  omission  of  specifically  described  location  of  the  dwellings  own- 
ed, it  would  seem  that  the  statute  would  have  so  specified,  and  given 
in  detail  what  description  was  required. 

The  consent  required  necessarily  implies  two  conditions:  First, 
ownership  of  a  dwelling  or  dwellings  within  the  prescribed  radius; 
and,  second,  the  consent  or  willingness  that  the  applicant  engage  in  the 
traffic  in  liquors.  These  two  essential  facts  are  required  to  be  evidenced 
by  a  formal  instrument.  What  is  this  willingness  or  consent,  but  a 
mental  condition?  The  consent  relates  solely  to  the  mental  attitude  of 
the  individual  towards  the  establishment  of  a  place  for  the  traffic  in 
liquors,  and  either  he  is  willing  such  traffic  shall  be  carried  on,  or  he  is 
unwilling.  In  other  words,  it  is  impossible  that  he  can  have  two  mental 
attitudes  in  this  regard  antagonistic  to  each  other — that  as  the  owner 
of  one  piece  of  property  he  consents,  and  as  the  owner  of  another 
piece  of  property  (within  the  same  radius)  he  declines  to  consent.  We 
have  under  consideration  the  case  in  which  the  applicant  for  a  saloon 
(the  respondent)  is  the  owner  of  at  least  8  separate  dwellings,  and  has 
consented  in  terms  as  to  5  of  these.  It  requires  somewhat  of  a  peculiar 
analysis  to  constnie  this  statute  to  mean  that  he  consented  as  to  5 
dwellings  and  failed  to  consent  as  to  3,  and  then  proceeded  to  establish 
and  open  a  saloon. 

But,  in  addition  to  this,  another  condition  in  this  case  should  not  be 
overlooked  that,  while  there  are  at  least  8  dwellings  on  Ea^t  Smith 
street,  7  besides  the  saloon,  this  property  was  described  in  the  articles 
of  agreement  between  the  Mark  heirs  and  the  respondent  as  a  single 
piece  or  parcel  of  land,  230  feet  on  Smith  street,  so  that  it  is  a  question 
whether,  in  signing  the  consents  for  Nos.  7,  8,  9,  and  10,  even  if  a  high- 
ly technical  construction  is  to  be  followed,  they  did  not  describe  with 
sufficient  precision  the  premises  in  question. 

It  may  be  said  that  the  respondent,  having  described  some  of  the 
dwellings  owned  by  him,  has  excluded  all  others ;  but  we  are  dealing, 
not  with  a  construction  or  interpretation  of  a  pleading,  but  with  a  statu- 
tory requirement,  and  if  a  specific  description  of  the  location  of  the 
consenting  party's  dwelling  or  dwellings  is  not  necessary,  he  has  not 
invalidated  his  rights  because  he  has  described  only  a  portion  of  them. 
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A  question  might  have  arisen  as  to  whether  Nos.  2,  3,  and  4  East 
Smith  street  were  dwellings ;  but  the  evidence  of  Geno  C.  Rogers,  spe- 
cial agent  of  the  department  of  excise,  and  map,  Exhibit  7,  supply  this 
proof.  But,  assuming  that  these  houses  were  not  dwellings,  and  are  ex- 
cluded from  computation,  the  petitioner  would  still  have  the  requisite 
two-thirds. 

I  therefore,  under  the  facts  in  this  case,  hold  that  the  consent  relates 
solely  to  the  intent  of  the  owner  of  the  dwellings  within  the  prescribed 
radius,  and  that  the  respondent  has  complied  with  the  statute  in  obtain- 
ing and  indicating  such  intent.  Therefore  the  respondent  procured 
and  filed  31  consents,  or  one  more  than  the  requisite  number,  and  the 
application  to  revoke  the  certificate  must  be  denied. 

Application  dismissed,  with  costs  and  disbursements,  to  be  taxed  as  in 
a  special  proceeding. 


PEOPLE  ex  rel.  BROWN  v.  FBEISCH  pt  al.  (HICKS,  Intervener). 
(Supreme  Court,  Appellate  Division,  Second  Department    May  7,  1916.) 

1.  MaNDAUTTS  <=>74 — COUPEIXINO  INSPECTOBS  OF  BUCOnON  TO  CJOKPLT  W3TH 

£ii.ECTioN  Law — Remedy. 

Mandamus  lies  under  the  general  power  of  the  court  to  compel  public 
officers  to  perform  their  duties  to  compel  inspectors  of  election  to  record 
their  decisions  on  void  and  protested  ballots  and  place  them  in  a  separate 
sealed  package  in  conformity  to  Election  Law  (Consol.  Laws,  c.  17)  §  3G8, 
but  the  Inspectors  should  not  be  authorized  to  change  any  writing  which 
they  had  made  on  the  ballots  in  an  attempted  compliance  with  the  law. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  H  150-157;  Dec. 
Dig.  <8=»74.] 

2.  MANDAJCUS  «=9l2 — ISSTTARCB — DIFFICULTY   OF   PeBFOBUANCK. 

Mandamus  will  not  be  refused  because  it  imposes  a  diificult  task  or  one 
which  may  on  attempt  prove  impossible,  and,  so  long  as  the  act  required 
may  be  possible  of  performance,  the  consideration  of  dlfSculty  will  not 
defeat  the  writ 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  {{  39-42;  Dec. 
Dig.  <S=»12.} 

3.  Maxdauus  9=>74 — CoMFELLiiTO   Pebfobhance   of   Statctoby   DiniEB   BY 

Election  Ikbpectobs. 

Mandamns  compelling  inspectors  of  election  to  record  their  decisionB  on 
void  and  protested  ballots  and  place  them  In  a  separate  sealed  package  in 
conformity  to  Election  Law,  §  369,  does  not  permit  the  inspectors  to  re- 
count the  ballots,  and  does  not  indirectly  work  a  recount  of  ballots  counted 
and  returned. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  §{  150-157 ;  Dec.. 
Dig.  <«=»74.] 

4.  Bleotionb  ^=»259 — Canvass  of  Insfectobs — Conclusiveness. 

The  canvass  of  the  Inspectors  of  election  Is  not  conclusive  in  any  direct 
proceeding  involvlBg  the  trial  of  title  to  oflBce  or  inquiry  by  Congress  or 
the  state  Legislature  as  to  the  right  of  membership  in  their  respective 
bodies. 

[Ed.  Note. — For  other  cases,  see  Elections,  Cent  Dig.  ({  234,  235;  Dec. 
Dig.  «=»289.] 

^ >For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  KeyNumbered  Digests  &  Ind«xe« 
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6.  Mandamtts  ^=>74 — Pkbformance  bt  Inspectobs  of  Eisotiok  of  Statu- 
TOKT  Duty. 

Inspectors  of  election  are  not  functl  officio  so  far  as  they  may  be  com- 
pelled after  returns  by  mandamus  to  perform  duties  imposed  oa  them  by 
statute. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  H  180-157; 

Dec.  Dig.  <S=74.] 

6.  Mandamus  ®=>74 — Elecbion  Law — Compelling  Pebfobmance. 

Mandamus  lies  to  compel  Inspectors  of  election  to  indorse  their  deci- 
sions on  void  and  protested  baUots  and  place  them  in  a  separate  package, 
though  the  proceeding  relates  to  the  office  of  a  Representative  in  Congress. 
[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  §}  lSO-157 :  Dec. 
Dig.  «=»74.] 

Appeal  from  Special  Term,  Nassau  County. 

Mandamus  by  the  People,  on  the  relation  of  Lathrop  Brown,  against 
Adolph  Freisch  and  others,  constituting  the  board  of  Inspectors  of 
Election,  and  others,  in  which  Frederick  C.  Hicks  intervened.  From 
an  order  granting  a  writ  of  peremptory  mandamus,  the  intervener  ap- 
peals.   Modified  and  affirmed. 

At  the  general  election  held  in  November,  1914,  the  relator  and  the  inter- 
vener were  rival  candidates  for  Representative  in  the  Congress.  The  relator 
obtained  a  writ  of  peremptory  mandamus  under  section  381  of  the  Election 
Law.  The  hearing  upon  that  writ  revealed  certain  conditlonB  which  moved 
the  relator  to  obtain  a  peremptory  writ  of  mandamus  upon  his  petition  and 
the  affidavit  of  one  of  the  inspectors  of  election.  The  order  for  that  writ  is 
the  subject  of  this  appeal.  Many  similar  writs  were  obtained,  and  many 
appeals  similar  to  this  appeal  have  been  taken.  Bat  this  appeal  only  was 
argued,  and  the  supposition  is  that  our  decision  herein  will,  mutatis  mutandis, 
dispose  of  the  other  cases. 

The  facts  which  moved  the  court  to  grant  the  writ,  as  indicated  in  its 
opinion,  are:  That  the  returns  of  the  Inspectors  of  election  and  the  envelopes 
of  the  ballot  clerks  purporting  to  contain  certain  protested,  void,  and  wholly 
blank  ballots,  are  not  In  accord.  That  In  some  instances  the  number  of  void 
ballots  found  In  the  envelope  is  not  identical  with  the  number  stated  in  the 
return ;  in  other  instances,  the  number  of  ballots  in  the  envelope  shows  no  ap- 
parent relation  to  the  number  stated  In  the  return.  In  many  Instances  it  is 
Impossible  to  tell  whether  the  ballots  in  the  envelopes  were  treated  by  the 
inspectors  as  void,  protested,  or  wholly  blank,  and  in  some  of  the  districts  the 
canceled  ballots  were  apparently  returned  In  the  envelopes  designated  for 
protested,  void,  and  wholly  blank  ballots.  The  alleged  irregularities  in  this 
case  are  certain  omissions  as  to  two  ballots  adjudged  by  the  inspectors  as 
void ;  as  to  two  official  spoiled  ballots  and  as  to  three  ballots  indorsed  marked 
for  identification.  The  said  affidavit  of  the  Inspector  states  that  all  ballots 
were  duly  canvassed,  and  at  the  close- of  canvass  were  placed  either  in  Uie 
ballot  box  or  in  the  envelope  for  void,  protested,  or  wholly  blank  ballots; 
that  no  voted  ballots  were  placed  elsewhere ;  that  no  ballots  were  destroyed ; 
.and  that,  if  any  void,  protested,  or  wholly  blank  ballots  are  not  found  in  the 
sealed  envelope  of  such  ballots,  they  must  be  in  the  ballot  box  with  the  valid 
voted  ballots. 

,The  mandamus  commands  the  Inspectors  to  unseal  and  to  open  the  ballot 
boxes  and  to  take  therefrom  such  official  ballots  containing  the  names  of 
candidates  which  include  the  names  of  these  contestants,  which  the  inspectors 
adjudged  or  ruled  to  be  void  and  which  they  returned  as  void,  and  to  indorse 
upon  each  ballot  the  memoranda  required  by  the  Election  Law.  Also,  to  take 
from  the  boxes  the  ballots  objected  to  at  the  canvass  as  marked  for  identifica- 
tion, and  to  Indorse  upon  each  ballot  the  memorandum  required  by  the  said 
law,  then  to  inclose  the  ballots  in  an  envelope  indorsed  so  as  to  describe  Its 

4=9For  other  cases  aee  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Dlsests  4b  Indexes 
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contents,  and  tbereuiMn  to  file  It  with  the  board  of  elections.  And  also  to 
open  the  envelope  of  void,  protested,  and  wbolly  blank  ballots,  and  open  sucb 
ballots  as  were  by  them  adjudged  void  or  were  objected  to  or  were  protested, 
and  to  indorse  thereon  the  memoranda  required  by  the  said  law,  and  then  to 
i-etum  said  ballots  to  said  envelope,  indorse  It  in  descriptive  terms,  and  return 
it  to  the  board  of  elections.  Also,  to  take  from  the  said  original  envelope  sucb 
ballots  as  were  spoiled  and  returned  by  the  voters  (for  which  new  sets  of  bal- 
lots were  delivered  to  voters),  and  to  Indorse  or  cause  to  be  indorsed  on  the 
said  ballots  respectively  the  word  "canceled,"  and  then  to  place  said  ballots  in 
the  box  for  spoiled  or  mutilated  ballots.  The  mandamus  prescribes  formali- 
ties which  insure  observation  of  the  inspectors  when  about  this  work,  and 
gives  directions  to  other  officials  that  afford  access  by  the  inspectors  to  the 
boxes  and  the  envelopes  affected  by  this  order. 

Argued  before  JENKS,  P.  J.,  and  CARR,  RICH,  and  PUT- 
NAM, JJ. 

William  D.  Guthrie,  of  New  York  City  (Leander  B.  Faber,  of 
Jamaica,  Joseph  M,  Belford,  of  Riverhead,  and  Leone  D.  Howell,  of 
Brooklyn,  on  the  brief),  for  appellant. 

Percy  L.  Housel,  of  Riverhead,  for  relator-respondent. 

JENKS,  P.  J.  [1]  While  necessarily  the  mandamus  contemplates 
that  the  officials  have  not  done  all  things  which  they  should  have  done, 
it  commands  completion  of  acts  partially  done,  not  the  doing  of  acts 
wholly  undone;  or,  specifically,  the  theory  of  the  writ  is  that  certain 
ballots  had  been  objected  to,  certain  ballots  had  been  passed  upon  as 
void,  protested,  or  wholly  blank  ballots,  and  other  ballots  which  had 
been  returned  to  the  officials  as  spoiled  or  mutilated  (for  which  other 
ballots  were  furnished  to  the  voter)  had  been  determined  to  be  canceled 
ballots.  But  the  Election  Law  prescribes  that  there  should  be  made  by 
the  officers  a  contemporaneous  record  upon  the  ballots  first  mentioned, 
of  the  objection  and  the  character  thereof,  and  of  the  ruling.  Section 
369.  And  therefore  the  same  officials  are  now  commanded  to  indorse 
such  memorandum  upon  such  ballots  as  are  devoid  thereof.  The  es- 
sential requirement  of  the  law,  however,  is  a  determination  upon  each 
questionable  ballot  forthwith  and  preliminary  to  the  count  by  the  in- 
spectors. A  ruling  or  an  adjudication  can  be  made  complete  viva  voce. 
A  record  thereof  is  not  essential.  The  memorandum  required  by  the 
Election  Law  is  to  afford  written  evidence  of  the  ruling.  The  statute 
very  wisely  prescribes  that  the  memorandum  shall  be  made  on  the 
ballot  at  the  time  of  the  ruling.  As  the  ballots  are  preserved  for  a  rea- 
sonable time,  the  ballot  so  indorsed  affords  the  best  evidence  of  any 
error  made  by  the  officials,  which  is  available  in  the  trial  of  title  to 
office,  or  in  inquiry  by  the  federal  or  by  the  state  Legislature  as  to  the 
right  of  membership  in  their  respective  bodies,  or  in  the  limited  judi- 
cial investigation  provided  by  section  381  of  the  Election  Law.  See 
Matter  of  Hearst  v.  Woelper,  183  N.  Y.  281, 76  N.  E.  28.  If  the  Elec- 
tion Law  had  been  followed  strictly,  the  requisite  memorandum  would 
have  been  made  at  the  time  of  objection  and  the  ruUng.  But  it  is  not 
essential  that  the  record  of  an  act  should  be  contemporaneous  there- 
with, and,  if  a  statute  prescribes  a  contemporaneous  record,  it  does 
not  thereby  impliedly  forbid  any  subsequent  record.  An  objection  can 
be  made  viva  voce.    The  record  required  by  this  statute  is  for  reasons 
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similar  to  those  which  I  have  just  discussed,  and  is  subject  to  the  con- 
siderations mentioned.  The  writ  under  review  does  not  command,  and 
could  not  command,  the  officials  to  do  now  what  they  are  required  to 
do  during  the  canvass,  but  only  to  record  now  the  acts  which  should 
have  been  recorded  then. 

If  the  officials  failed  at  the  close  of  the  canvass  to  place  some  of  the 
void  and  protested  ballots  in  the  separate  sealed  package  as  required  by 
section  369  of  the  law,  I  think  that  they  now  may  be  required  to  do  so. 
The  purpose  of  this  provision  of  the  statute  is  to  segregate  such  ballots. 
If  such  present  disposition  requires  the  preparation  of  a  second  sealed 
package,  in  addition  to  the  one  already  prepared,  that  affords  no  reason 
why  the  statute  should  not  be  executed,  inasmuch  as  the  ballots  are 
segregated  whether  placed  in  one  or  in  two  of  such  packages.  If  the 
officials  failed  to  place  some  of  the  spoiled  ballots  in  the  separate  box 
set  apart  for  them  by  the  law,  I  perceive  no  reason  why  they  should 
not  now  be  commanded  to  place  them  in  such  box.  It  is  immaterial  if 
ballots,  which  should  have  been  placed  in  envelopes  or  in  a  particular 
box,  were  misplaced,  even  though  in  a  box  containing  another  kind  of 
ballots,  provided  the  misplaced  ballots  can  now  be  identified  and  thus 
separated,  recovered,  and  disposed  of  accordinpf  to  law. 

Although  mandamus  for  the  purposes  afforded  by  this  writ  is  not 
authorized  specifically  by  the  Election  Law,  yet  I  think  it  may  issue 
under  the  general  power  of  the  court  thus  to  compel  public  officers  to 
perform  their  full  duties.  People  ex  rel.  McLaughlin  v.  Ammenwerth, 
197  N.  Y.  340-344,  90  N.  E.  973 ;  Baird  v.  Supervisors,  138  N.  Y.  95, 
33  N.  E.  827,  20  L.  R.  A.  81 ;  Matter  of  Stewart,  155  N.  Y.  548,  50  N. 
E.  51;  People  ex  rel.  Maxim  v.  Ward,  62  App.  Div.  531,  71  N.  Y. 
Supp.  76.  More  specifically,  I  think  that  authority  for  the  requirement 
as  to  the  memoranda  may  be  found  in  People  ex  rel.  Maxim  v.  Ward, 
supra ;  People  ex  rel.  March  v.  Beam,  188  N.  Y.  266-271, 80  N.  E.  921 ; 
People  ex  rel.  Perry  v.  Board  of  Canvassers,  88  App.  Div.  185,  84  N. 
Y.  Supp.  406.  The  opinion  in  People  ex  rel.  March  v.  Beam,  supra, 
states  that  the  writ  commanded  inter  alia  indorsements  upon  the  ballots 
(188  N.  Y.  269,  80  N.  E.  921).  And  examination  of  the  record  in  the 
Court  of  Appeals  shows  that  the  writ  commanded  the  officials  to  in- 
dorse upon  the  unofficial  ballots  the  statement  that  such  ballots  were 
objected  to  because  marked  for  identification,  and  to  specify  over  their 
signature  that  each  of  said  ballots  was  objected  to  on  the  ground  that 
it  was  unofficial  and  marked  for  identification  (page  5).  The  writ  was 
modified  only  in  respect  to  the  recanvass  and  to  the  proclamation. 

People  ex  rel.  March  v.  Beam,  supra,  is  also  authority  to  sustain  the 
physical  disposition  of  the  ballots  required  by  the  writ. 

[2]  ^yhile  mandamus  will  not  issue  for  the  doing  of  a  vain  thing  or 
for  a  thing  physically  or  mentally  impossible,  it  should  not  be  refused 
because  it  imposes  a  difficult  task,  or  one  which  might  upon  attempt 
prove  impossible.  In  the  case  at  bar,  the  acts  commanded  are  neither 
physically  nor  mentally  impossible.  Moreover,  the  order  contemplates 
that  effort  may  result  in  failure,  in  that  it  provides  that,  if  the  inspec- 
tors are  unable  to  identify  any  of  the  ballots  referred  to,  they  shall  so 
certify  in  their  return.  The  presumption  is  that  the  officers  will  obey 
the  whole  command,  which  requires  them  to  perform  if  they  can,  and 
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to  certify  their  inability  if  they  cannot.  The  argument  of  the  eminent 
counsel  for  the  appellant,  with  characteristic  cogency  and  ability,  after 
all  but  points  out  a  difficulty  of  performance  which,  even  if  it  reaches 
improbability,  does  not  demonstrate  impossibility.  And,  so  long  as  the 
act  may  be  possible,  the  consideration  of  difficulty,  however  grave, 
should  not  stay  the  court  from  the  command. 

[3-5]  I  do  not  understand  that  perforce  of  this  writ  these  inspectors 
can  recount  or  indirectly  work  a  recount  of  the  ballots  already  counted 
and  returned  by  them.  This  would  be  contrary  to  law.  People  ex  rel. 
McLaughlin  v.  Ammenwerth,  supra ;  Matter  of  Hearst  v.  Woelper, 
supra.  The  canvass  of  the  inspectors  is  not  conclusive  in  any  direct 
proceedings  of  the  kind  heretofore  indicated.  I  think  that  the  inspec- 
tors are  not  f uncti  officio  so  far  as  the  requirements  of  this  order  are 
concerned.  Baird  v.  Supervisors,  supra;  People  ex  rel.  McLaughlin 
v.  Ammenwerth,  supra;  Merrill  on  Mandamus,  §  185;  People  ex  rel.- 
Smith  V.  Schiellein,  95  N.  Y.  132. 

[8]  It  is  not  a  matter  of  objection  that  this  proceeding,  although  it 
relates  to  the  office  of  a  Representative  in  the  Congress,  is  instituted  in 
a  state  court.  McCrary  on  Elections,  p.  292 ;  Merrill  on  Mandamus, 
§  183. 

The  order  should  not,  however,  authorize  the  officials  to  change  or  to 
erase  or  to  strike  out  any  writing  which  they  have  made  heretofore, 
whereby  they  sought  to  comply  with  the  requirements  of  the  Election 
Law. 

The  order  is  modified  as  indicated,  and  as  modified  is  affirmed,  with- 
out costs. 

The  parties  hereto  having  stipulated  in  open  court  that  this  case  may 
be  disposed  of  by  a  court  of  four,  the  decision  is  as  follows :  Order 
modified  in  accordance  with  opinion  by  JENKS,  P.  J.,  and  as  so  modi- 
fied unanimously  affirmed,  without  costs. 

CARR,  RICH,  and  PUTNAM,  JJ.,  concur.  Settle  order  before  the 
Presiding  Justice. 


TURNER  V.  NEW  YORK  CENT.  &  H.  ».  R.  CO.     (No.  94-4.) 
(Snpreme  Court,  Appellate  Division,  Third  Department    May  7, 1016.) 

1.  Arbitbation  and  Awabd  €=»64— Settino  Aside— Pubposk  of  Subuission. 

Where  plaintiff,  owner  of  timberland,  and  defendant  railroad,  stipu- 
lated that  five  appraisers  should  determine  the  damage  to  such  timtJer- 
land  by  fires  set  by  defendant  road,  and  where  such  defendant's  apprais- 
ers prevented  the  board  us  a  boasd  from  making  the  contemplated  ap- 
praisal so  that  the  plaintiff's  appraisers  withdrew,  the  award  of  the 
majority  and  the  stipulation  for  appraisal  Itself  were  properly  set  aside, 
since  the  agreement  that  the  five  appraisers  were  to  act  as  a  board  implied 
that  the  full  board  should  act,  although  a  majority  was  to  govern,  re- 
ceiving the  benefit  of  the  Icnowledge  and  suggestions  of  each  member. 

[Ed.  Note. — For  other  cases,  see  Arbitration  and  Award,  Cent  Dig.  S§ 
321-827;    Dee.  Dig.  <&=»64.] 

2    ABBITKA'nON   AND   AWARD   €=»20— PORPOSE   OF   SUBMISSION. 

In  an  action  against  defendant  railroad  for  causing  fires  In  timber- 
lands,   where  the   stipulation   submitting   the  amount  of  damage  to  a 

.^s»For  other  cases  see  same  topic  &  KET-NUMBKR  in  all  Key-Numbered  Digests  &  Indexes 
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board  of  appraisers  provided  that  they  might  call  upon  either  party  for 
any  data,  copies  of  contracts,  or  documents,  such  board's  function  was 
not  simply  to  determine  the  amount  of  physical  damage  to  the  lands,  but 
It  was  their  right  and  duty  to  consider  in  reduction  of  plainttfTs  loss  a 
contract,  which  he  had  made  subsequent  to  the  fires,  selling  timber  on 
the  burned  area  to  a  third  party. 

[Ed.  Note. — For  other  cases,  see  Arbitration  and  Award,  Cent  Dig.  H 
8T-06;   Dec.  Dig.  <S=a>20.] 

Appeal  from  Special  Term,  Franklin  County. 

Action  by  Charles  H.  Turner  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.     From  an  order  setting  aside  a  report . 
of  appraisal  and  a  stipulation  for  appraisal,  defendant  appeals.    Af- 
firmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

McCIary  &  Allen,  of  Malone  (William  L,  Allen,  of  Malone,  of  coun- 
sel), for  appellant. 

Jones,  Townsend  &  Casey,  of  Utica  (A.  M.  Mills,  of  Little  Falls,  of 
counsel),  for  respondent. 

WOODWARD,  J.  This  action  was  brought  to  recover  damages  al- 
leged to  have  been  sustained  by  the  plaintiff  through  the  negligence  of 
the  defendant  in  setting  forest  fires  in  the  town  of  Altamont,  Franklin 
county.  The  complaint  alleges  damages  to  the  amount  of  $420,000. 
On  the  10th  day  of  August,  1911,  the  parties  to  the  action,  for  the 
avowed  purpose  of  saving  time  in  presenting  the  evidence  in  respect  to 
damages,  entered  into  a  stipulation,  through  their  respective  attorneys, 
by  which  it  was  provided  that : 

"Each  party  hereto  shall  select  two  appraisers,  who,  together  with  Mr.  Wll- 
]iam  W.  Wheeler,  shall  constitute  a  board  of  appraisers,  who  shall,  upon  a 
personal  examination  of  each  of  the  lots  upon  which  damages  are  claimed  as 
set  forth  in  the  complaint  herein,  make  an  appraisal  of  such  damage,  and  fix 
upon  the  amount  of  damage  upon  each  separate  lot,  by  a  majority  vote  of  said 
appraisers." 

It  was  further  provided  that  the  appraisal  should  be  made  as  soon 
as  practicable,  the  parties  using  whatever  time  was  necessary  in  their 
judgment  for  the  work;  "that  they  may  consider  such  information  as 
they  may  be  able  to  obtain  and  deem  reliable  upon  the  question  of  the 
exact  extent  of  said  fires  of  1908 ;  the  damage  done  by  any  other  fires 
not  to  be  considered";  that  the  appraisers  might  caU  upon  the  par- 
ties for  data,  copies  of  contracts  or  other  documents  which  they  may 
require  in  making  their  appraisal;  and  that  "either  party  to  this  ac- 
tion may  furnish  to  said  board  of  appraisers  for  their  consideration 
copies  of  any  documents  bearing  upon  the  question  of  such  damages, 
each  party  to  furnish  to  the  other  copies  thereof."  It  was  further  stip- 
ulated :  ' 

"That  such  appraisers  shall  fix  the  amount  of  damages  upon  said  township 
19  by  fires  during  said  months  of  September,  October  and  November,  1908,  by 
lots,  giving  the  number  of  the  lot  and  the  amount  of  the  damage  which  the 
board  or  a  majority  of  them  shall  find  was  done  upon  such  lot  by  the  fires  dur- 
ing such  period." 

^=s>For  other  cases  see  same  topic  £  KBY-NITMBBR  tn  all  Key-Numbered  Digests  &  Indexes 
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After  providing  for  the  payment  of  the  expenses  of  this  board,  il 
was  finally  stipulated  that  the  original  findings  should  be  filed  in  the 
office  of  the  clerk  of  Franklin  county,  "and  such  findings  shall  be  ac- 
cepted by  the  parties  hereto  as  fixing  the  amount  of  the  damages  as 
therein  stated  in  accordance  with  the  terms  of  this  stipulation,  and 
either  party  shall  have  the  right  to  introduce  such  findings  upon  the 
trial  of  this  action,  and  no  other  evidence  of  the  amount  of  damages 
shall  be  introduced  by  either  party." 

The  plaintiff  selected  as  such  appraisers  Charles  L.  Whitney  and 
Horace  W.  Downey.  The  latter  refused  to  serve,  and  hi$  place  was 
filled  by  the  selection  of  Daniel  B.  Bamett.  The  defendant  selected 
John  H.  Amiott  and  William  E.  Le  Fountain.  These  appraisers,  with 
the  umpire  who  had  been  selected  by  common  consent,  entered  upon 
the  discharge  of  their  duties,  and  on  or  about  the  16th  day  of  October, 
1911,  an  award,  signed  by  W.  W.  Wheeler,  John  H.  Amiott,  and  W.  E. 
Le  Foimtain,  was  duly  filed,  in  which  the  damages  were  fixed  by  lots, 
aggregating  $6,145.  Whitney  and  Bamett,  while  participating  in  all  of 
the  field  work  and  in  the  final  conference  to  near  the  end,  finally  with- 
drew from  the  appraisement,  submitting  separate  reports,  in  which 
Whitney  fixed  the  damages  at  $119,450.64,  and  Barnett  at  $96,133.44. 

Subsequently,  and  on  the  2d  day  of  December,  1911,  the  plaintiff 
moved  at  the  Schenectady  Special  Term  to  vacate  and  set  aside  the 
award  upon  various  grounds,  among  them  that  the  appraisal  was  a 
common-law  arbitration,  and  that  it  was  void  because  of  the  fact  that 
the  appraisers  had  failed  to  file  the  oath  required  by  section  2369  of 
the  Code  of  Civil  Procedure.  The  motion  upon  this  ground  was  de-* 
nied ;  but,  there  being  a  conflict  in  the  affidavits  in  respect  to  the  other 
matters  urged,  the  court  made  an  order  sending  the  matter  to  a  referee 
to  ascertain  the  facts.  The  referee  who  heard  the  testimony  of  the 
parties  was  in  the  meantime  chosen  to  the  Supreme  Court,  and  by 
stipulation  the  questions  involved  were  determined  at  Special  Term, 
the  same  as  though  the  same  had  been  brought  on  by  motion  to  con- 
firm the  report  of  the  referee.  This  proceeding  resulted  in  the  order 
appealed  from,  which  sets  aside,  vacates,  and  declares  of  no  force  or 
effect  the  award,  as  well  as  the  stipulation  underlying  such  award. 
The  defendant  appeals  from  the  order,  and  the  plaintiff  appeals  from 
so  much  of  the  original  order  as  denies  the  motion  to  dismiss  the  award 
as  "a  common-law  arbitration,  and  from  so  much  of  the  second  order 
as  imposes  the  expense  of  the  reference  upon  the  plaintiff,  although 
this  does  not  seem  to  be  seriously  urged  upon  the  brief,  and  probably 
could  have  little  force,  so  long  as  the  plaintiff  is  permitted  to  enjoy  the 
benefits  of  the  order. 

We  are  persuaded  there  is  no  force  in  the  contention  that  this  was 
a  common-law  arbitration.  It  was,  by  the  terms  of  the  stipulation,  con- 
fined to  the  question  of  damages  sustained  upon  each  one  of  many  lots 
of  land,  some  of  which,  it  appears,  might  fairly  be  held  to  be  without 
the  scope  of  liability  on  the  part  of  the  defendant  in  any  event  There 
was  no  concession  on  the  part  of  the  defendant  that  it  was  liable  for 
any  part  of  the  damages;  certainly  not  that  it  was  liable  for  all  of 
them.  The  stipulation  went  no  farther  than  to  provide  that  the  ap- 
praisers should  determine,  lot  by  lot,  the  amount  of  damage  sustained 
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by  certain  fires  occurring  in  the  fall  of  1908,  leaving  the  question  of 
liability  for  such  damages  to  be  determined  by  the  court,  and  such  an 
appraisal  is  not  an  arbitration,  for  that  contemplates  the  submission  of 
the  entire  controversy. 

We  think  the  order  appealed  from  should  be  affirmed,  not,  however, 
upon  the  ground  that  there  was  fraud  or  unfairness  on  the  part  of  the 
majority  of  the  board  of  appraisers,  but  because  of  an  obvious  failure 
to  perform  the  duties  in  harmony  with  the  intent  of  the  stipulation. 
We  see  no  cause  for  assuming  that  the  two  appraisers  chosen  by  the 
defendant  were  dishonest  or  unfair  because  they  agreed  upon  figures 
which  were  finally  agreed  upon  by  the  umpire  jointly  selected  by  the 
parties;  that  was  clearly  contemplated  by  the  terms  of  the  agree- 
ment. The  parties  joined  in  the  selection  of  one  man  and  then  agreed 
that  each  party  should  sdect  two  others,  and  that  an  agreement  by  a 
majority  should  constitute  the  report  of  the  board  of  appraisers,  to 
become  binding  upon  both.  There  were  no  limitations  imposed  upon 
this  absolute  right  of  selection ;  it  was  understood  that  each  party  was 
to  be  represented  by  its  partisans,  while  the  person  jointly  selected  was 
to  have  the  power  of  deciding  between  them,  in  the  event  that  they  di- 
verged in  their  judgments.  The  defendant  selected  two  men,  who,  with 
three  others,  had  previously  examined  these  same  premises  and  re- 
ported to  the  defendant's  counsel  their  estimate  of  the  damages,  and 
the  plaintiff  selected  Mr.  Whitney,  who  had  been  employed  by  him  in 
surveying  these  same  premises,  and  whose  maps  were  used  in  the  ap- 
praisal, while  Mr.  Barnett  seems  not  to  have  had  any  relation  with  the 
.parties.  Neither  party  held  out  any  pretense  that  he  was  selecting  an 
unprejudiced  member;  the  unprejudiced  member  of  the  board  was 
jointly  selected,  while  the  others  were  selected  because  they  were  sup- 
posed to  be  able  to  present  the  best  aspects  of  his  employer  to  the  board 
as  a  whole,  and  the  fair  import  of  the  agreement  was  that  the  umpire 
jointly  selected  should  decide  between  these  contending  forces. 

Nor  is  there  anything  in  the  suggestion  that  because  the  majority 
of  the  board  remained  over  Sunday  at  Tupper  Lake,  and  that  the  two 
members  selected  by  the  defendant  engaged  in  figuring  over  the  prob- 
lems in  the  office  of  one  of  them,  and  that  Wheeler  was  present  in 
the  office  some  part  of  the  time,  tend  to  establish  fraud,  in  the  ab- 
sence of  some  direct  evidence  tending  to  show  a  dishonest  motive. 
Whatever  they  did  appears  to  have  been  done  openly,  and  the  mere  fact 
of  friendly  associations  between  men  engaged  in  a  joint  work  is  not  a 
sufficient  ground  for  predicating  fraud.  The  presumption  of  honesty 
and  good  purpose  is  essential  to  the  administration  of  the  law,  and 
the  petty  suspicions  of  parties  to  a  litigation,  or  of  their  zealous  coun- 
sel, ought  not  to  take  the  place  of  proof.  It  is  evident  from  a  reading 
of  the  record  that  Mr.  Barnett  is  an  opinionated  person,  fond  of  hav- 
ing his  own  way,  and  it  is  highly  prol)able  that  there  may  have  been 
some  friction;  but  there  is  nothing  to  fairly  indicate  that  he  did  not 
have  as  much  voice  in  the  proceeding  as  he  was  entitled  to,  and  the 
mere  fact  that  he  and  Mr.  Whitney  refused  to  complete  their  labors  is 
not  at  all  conclusive  that  the  members  that  did  discharge  that  duty 
were  wrong  in  their  purpose,  though  it  seems  to  us  dear  that  they 
misapprehended  the  scope  of  their  duties. 
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From  a  reading  of  the  complaint  and  the  stipulation,  it  seems  clear 
to  us  that  the  purpose  sought  was  the  fixing  of  the  damages  to  each 
separate  lot  in  a  large  tract  of  land,  without  any  regard  to  the  ques- 
tion of  liability.  There  was  a  plot  of  land  of  26,000  acres  traversed 
by  railroads  operated  by  the  defendant.  This  was  known  as  township 
No.  19,  and  was  subdivided  into  48  lots,  varying  in  size  from  524  to 
560  acres  each.  The  fire  which  caused  the  damage  occurred  in  the 
fall  of  1908.  There  appear,  in  fact,  to  have  been  three  separate  fires, 
and  the  damages  resulted  to  different  parts  of  this  large  tract,  the  ag- 
gregate of  the  burned  area  being  something  like  8,000  acres,  and  what 
was  intended  by  the  stipulation  was  that  these  appraisers  should  go 
over  this  tract,  locate  the  fire  area  in  each  instance,  and  determine 
what  damage  had  been  done  to  each  particular  lot,  without  any  refer- 
ence to  the  legal  questions  which  might  come  up  in  the  course  of  the 
trial  as  to  the  primary  liability,  or  the  duty  which  the  defendant  might 
owe  to  reduce  the  damages  by  salvage  and  otherwise.  This  being  the 
purpose  of  the  appraisal,  it  seems  to  us  that  the  board  of  appraisal  had 
nothing  to  do  with  the  so-called  Kellogg  contract ;  whether  the  plain- 
tiff had  made  a  good  or  bad  bargain  in  the  sale  of  the  timber  after 
the  fire  had  nothing  to  do  with  their  duties.  What  they  were  there 
to  do  was  to  determine  the  damages  to  each  lot;  the  language  of  the 
stipulation  is  that : 

"Sncb  appraisers  sball  fix  the  amount  of  damages  upon  said  township  19 
by  fires  dnring  said  months  of  September,  October  and  November,  1908,  by 
lots,  giving  the  number  of  the  lot  and  the  amount  of  damage  which  the  board, 
or  a  majority  of  them,  shall  find  was  done  upon  such  lot  by  the  flres  during 
such  period." 

They  were  not  called  upon  to  determine  whether  the  plaintiff  had 
leased  the  land,  or  sold  the  timber,  or  what  he  had  done ;  their  duty 
was  simply  to  determine  what  damage  had  been  done  to  the  several  lots 
in  township  19,  and  when  this  was  done  their  duties  were  at. an  end. 
Instead  of  confining  themselves  to  the  provisions  of  the  stipulation,  the 
members  selected  by  the  defendant,  apparently  with  the  acquiescence 
of  Mr.  Wheeler,  appear  to  have  got  hold  of  a  contract  between  the 
plaintiff  and  C.  C.  Kellogg  &  Sons  Company,  by  the  terms  of  which 
the  plaintiff  had  disposed  of  the  soft  wood  timber  upon  a  considerable 
portion  of  the  tract  subsequent  to  the  fire,  and  the  majority  held  that, 
this  being  the  case,  the  plaintiff  suffered  no  damage,  and  that  it  was 
not  necessary  to  give  anything  on  account  of  the  damage  to  such  tim- 
ber. This  seems  to  us  such  a  payable  mistake  in  the  purpose  of  the 
appraisal  as  to  warrant  setting  the  same  aside,  without  any  suggestion 
of  dishonesty  on  the  part  of  any  one.  Whether  the  plaintiff  had  suf- 
fered loss  was  not  the  question  submitted  to  the  judgment  of  thi.« 
board ;  it  was  given  to  them  to  determine  the  amount  of  damage  which 
the  several  lots  had  sustained  by  reason  of  the  fire,  leaving  the  ques- 
tion of  the  defendant's  liability,  as  well  as  all  other  questions  of  law, 
to  be  determined  upon  the  trial  of  the  action.  It  may  be  true  that  the 
plaintiff  received  as  much  for  the  timber  as  it  was  worth ;  he  may  even 
have  received  a  price  in  excess  of  the  value  of  the  timber,  and  equal 
to  his  entire  damage  by  fire,  but  that  was  not  left  to  the  board  of  ap- 


Digitized  by 


Google 


286  158  NBW  YOBK  SUPPLEMENT  (Sup.  Ct. 

praisers.  They  were  to  determine  the  entire  damage  resulting  from 
the  fire,  apportioned  to  the  several  lots  in  the  tract  in  proportion  to 
their  damage,  and,  when  this  fact  was  established,  the  court  was  to 
be  called  upon  to  adjust  the  law  to  the  facts  as  they  appeared.  The 
majority  of  the  appraisers,  acting  no  doubt  in  good  faith,  assumed  to 
determine  questions  not  submitted  to  them,  and  this  is  such  a  palpable 
mistake  as  to  justify  the  court  in  setting  aside  the  appraisal.  This 
should  be  done,  however,  upon  this  proposition,  and  not  upon  the 
theory  that  acts  in  and  of  themselves,  capable  of  an  innocent  construc- 
tion, amount  to  fraud.  We  think  the  case  does  not  disclose  evidence 
sufficient  to  justify  a  conclusion  of  fraud;  no  motive,  beyond  that 
which  would  be  expected  to  exist  where  parties  have  agreed  to  select 
their  own  champions  and  submit  the  result  to  a  majority,  one  of  whom 
had  been  selected  by  joint  action,  and  the  relief  is  granted  upon  the 
broad  equitable  basis  that  both  of  the  parties  have  been  deprived  of  the 
benefits  which  the  appraisal  was  intended  to  afford. 

"All  stipulations  and  agreements  made  between  parties  In  the  progress  of 
an  action  in  the  Supreme  Court,  and  afiFecting  proceedings  In  It,  and  all  or- 
ders entered  thereon,  are  within  the  control  of  the  court,  and  may  be  set 
aside  In  the  discretion  of  the  court  whenever  the  parties  can  be  restored  to 
the  same  condition  in  which  they  would  have  been  if  no  agreement  had  been 
made."    Barry  v.  Mutual  TJfe  Ins.  Co.  of  New  York,  53  N.  T.  536. 

And  while  it  is  contended  by  the  defendant  that  it  cannot  be  re- 
stored to  its  original  position,  by  reason  of  the  fact  that  the  order 
appealed  from  discredits  its  witnesses,  we  think  the  record  does  not 
justify  any  assumption  that  the  defendant's  appraisers,  who  will  be- 
come, no  doubt,  its  witnesses  on  the  trial,  were  dishonest.  They  simply 
assumed  to  determine  a  question  of  law  not  within  their  jurisdiction, 
and,  for  this  failure  to  appraise  all  of  the  lots  as  contemplated  by  the 
stipulation,  it  has  failed  of  its  true  purpose,  and  the  defendant  is  not 
fairly  entitled  to  have  the  appraisement  introduced  in  evidence  as  pro- 
vided in  the  stipulation.  The  appraisers  in  behalf  of  both  parties  were, 
no  doubt,  influenced  in  a  measure  by  their  selection;  they  were 
chosen  with  that  purpose  in  view— each  was  expected  to  champion  his 
own  side  of  the  question,  with  the  fifth  man,  jointly  selected  by  the 
parties,  to  act  as  umpire.  But,  with  due  allowance  for  this  divergence, 
there  is  no  reason  to  believe  that  honest  and  intelligent  men,  consider- 
ing the  same  state  of  facts,  in  the  light  of  equal  experience,  could  dif- 
fer so  widely  as  appears  from  the  record.  A  large  part  of  this  di- 
vergence is  due,  no  doubt,  to  the  fact  that  the  defendant's  appraisers 
looked  upon  practically  one-half  of  the  burned  area  as  outside  of 
their  duties — ^as  having  been  adjusted  under  the  so-called  Kellogg  con- 
tract. With  this  they  had  nothing  to  do;  they  were  not  to  deter- 
mine whether  the  plaintiff  had  suffered  a  loss  by  reason  of  the  fires, 
but  they  were  to  "fix  the  amount  of  damages  upon  said  township  19 
by  fires  *  *  *  by  lots,  giving  the  number  of  the  lot  and  the 
amount  of  damage  which  the  board,  or  a  majority  of  them,  shall  find 
was  done  upon  such  lot  by  the  fires  during  such  period."  There  has, 
it  will  be  seen,  been  no  determination  of  this  question.  The  report 
does  not  pretend  to  give  any  damages  for  the  burning  of  the  soft 
timber  on  practically  one-half  of  the  8,000  acres,  and  it  would  be  man- 
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ifestly  improper  to  permit  this  report  to  stand  as  a  performance  of  tlJe 
conditions  of  the  stipulation.  The  authorities  cited  by  Mr.  Justice 
Kellogg,  in  his  opinion  on  the  original  motion,  fully  justify  the  or- 
der, and  these  are  in  harmony  with  Carnegie  Steel  Co.  v.  Cambria 
Iron  Co.,  185  U.  S.  403,  444,  22  Sup.  Ct.  698,  46  L.  Ed.  968. 

The  orders  appealed  from  should  be  affirmed,  with  $10  costs 
and  disbursements.  All  concur ;  KELLOGG,  J.,  in  result,  in  opinion 
in  which  SMITH,  P.  J.,  and  LYON,  J.,  concur. 

JOHN  M.  KELLOGG,  J.  (concurring  in  result).  [1,  2]  Evidently 
neither  party  contemplated  that  the  four  appraisers  aside  from  Mr. 
Wheeler  should  be  disinterested.  The  defendant  selected  two  parti- 
sans ;  the  plaintiffs  selected  one.  Neither  is  therefore  in  a  position  to 
claim  that  the  other  did  not  select  impartial  appraisers.  The  five  ap- 
praisers were  to  act  as  a  board,  which  implies  that  the  full  board  was 
to  act,  having  the  benefit  of  the  knowledge,  arguments,  and  sugges- 
tions of  each  member.  I  think  Mr.  Whitney  and  the  defendant's  ap- 
praisers prevented  the  board,  a»  such,  from  making  the  appraisal  con- 
templated by  the  stipulation.  They  precluded  a  consideration  and  dis- 
cussion of  the  matters  by  the  board  as  such.  I  concur  in  the  opinion 
of  Mr.  Justice  Borst  that  the  arbitrators  did  not  act  as  a  board  accord- 
ing to  the  true  spirit  of  the  stipulation.  The  stipulation  provides  that 
the  appraisers  may  call  upon  either  party  for  any  data,  copies  of  con- 
tracts or  documents  which  they  may  require  in  making  the  appraisal. 
If  the  appraisers  were  simply  to  determine  the  amount  of  physical 
damage  done  by  the  fire  upon  lot  19,  it  is  difficult  to  see  what  contracts 
they  would  recjuire  from  the  parties.  After  the  fire  the  plaintiff  had 
contracted  with  the  Kelloggs  by  which  they  were  to  take,  on  certain 
conditions,  certain  of  the  damaged  timber.  It  was  the  right  and  the 
duty  of  the  appraisers  to  take  that  contract  into  consideration.  If 
the  plaintiff  was  receiving  for  the  timber,  after  the  fire,  all  it  was  worth 
before  the  fife,  that  fact  shows  that  the  damages  could  not  be  large.  I 
think  the  stipulation  meant  that  the  appraisers  were  not  to  determine 
the  question  of  liability,  but  were  to  fix  the  damages,  leaving  the  ques- 
tion of  liability  to  be  determined  by  the  evidence,  and  if  the  defendant 
was  found  liable  the  decision  of  the  appraisers  as  to  the  amount  would 
furnish  the  measure  of  damages.  It  seems  to  me,  therefore,  that  the 
Kellogg  contract  was  a  proper  matter  for  consideration  by  the  com- 
mission. 


(SO  Misc.  Bep.  252.) 

DETMER-WALLEN  CO.  T.  DELAWAUB,  L.  &  W.  R.  CO. 
(Supreme  CJonrt,  Trial  Term,  New  York  (bounty.    February,  1915.) 

1.  ConiiTS  «=948&— Tbarsfobtation  Cortbacts— Aorton  vob  Bbeach— Jubm- 

DICTION  or  State  Cotjbts, 

While  all  questions  arising  under  the  Interstate  Commerce  Act  Feb. 
4,  1887,  c.  104,  24  Stat.  379  (Comp.  St.  1913,  §5  8563-8604),  are  controlled 
by  the  dedsions  of  the  federal  courts,  such  act,  as  amended,  does  n<^ 
deprive  state  courts  of  their  power  to  act  with  respect  to  complaints 
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arising  ont  of  an  interstate  carrier's  failure  to  carry  out  Its  transpor- 
tation contracts  promptly  and  safely  and  perform  its  duties  as  a  oommon 
carrier. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §{  404,  1324-1330, 
1333-1341,  1372-1374;    Dec.  Dig.  <3=489.] 

2.  Carriers  <S=>105— Delated  Shipment— SIeasure  of  Damages. 

Where  a  carrier  not  only  admits  its  failure  to  carr>'  goods  by  the  pre- 
scribed route,  but  admits  a  delay  of  28  days  before  arrival  of  the  goods 
at  their  destination,  the  measure  of  damages  therefor  is  the  difference 
'  between  the  value  of  the  goods  when  delivered  and  when  they  should 
have  been  delivered. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {§  451-458;  Dec 
Dig.  e=>105.] 

S.  Carriers  $=9l05 — Delated  Shipment — Damages  Recovebabub — Loss  or 
Pbofits— Contemplation  OF  Parties. 

Where,  in  an  action  for  damages  from  delay  in  transporting  a  ship- 
ment it  appeared  that  the  only  difference  in  the  value  of  the  goods  be- 
tween the  date  when  delivered  and  when  they  should  have  been  delivered 
was  their  rental  value,  the  shipper  was  not  entitled  to  recover  for  loss 
of  prospective  profits,  in  the  absence  of  an  express  provision  therefor  in 
the  shipment  icontract  or  a  direct  notice  showing  clearly  that  sudi  loss 
was  within  the  expectation  of  the  contracting  parties. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  H  451-458;  Dec. 
Dig.  <S=»105.] 
4.  Damages  i3=940— Right  to  Recovbb— Cebtaintt  as  to  Amodmt— Prospec- 
tive Profits. 

That  the  amount  of  the  damages  from  breach  of  a  shipment  contract 
through  delay  in  transporting  the  shipment  was  uncertain  did  not  pre- 
clude a  recovery  of  compensatory  damages,  including  loss  of  prospecti?e 
profits,  the  amount  of  which  was  also  uncertain,  where  it  was  certain  that 
there  were  some  damages. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  §§  72-68;  Dec. 
Dig.  <S=»40.] 

Action  by  the  Detmer-Wallen  Company'against  the  Delaware,  Lack- 
awanna &  Western  Railroad  Company.    Judgment  for  plaintiff. 

Eli  J.  Blair,  of  New  York  City,  for  plaintiff. 
F.  W.  Thomson  and  W.  S.  Jenney,  both  of  New  York  City,  for  de- 
fendant. 

DONNELLY,  J.  This  action  was  brought  by  the  plaintiff,  a  ship- 
per of  freight,  against  the  defendant,  a  common  carrier,  to  recover 
damages  alleged  to  have  been  sustained  because  of  a  breach  of  con- 
tract. The  alleged  breach  of  contract  was  as  follows:  First,  failure 
of  the  defendant  to  carry  by  the  route  prescribed  by  the  contract ;  and, 
second,  the  failure  of  defendant  to  carry  and  offer  delivery  to  con- 
signee within  a  reasonable  time.  The  parties  duly  waived  the  right  of 
trial  by  jury,  and  the  action  was  tried  before  the  court  without  a  jury. 

[1]  Upon  the  trial  the  defendant  admitted  that  it  failed  to  carry  by 
the  route  prescribed  by  the  contract,  and  also  admitted  that  there  was 
a  delay  of  28  days  in  the  average  scheduled  time  before  the  goods  ship- 
ped arrived  at  the  point  of  destination.  As  the  defendant  produced  no 
evidence  to  show  a  legal  excuse  for  said  delay,  the  court  must  find,  and 
does  find,  as  a  matter  of  fact,  that  there  was  a  breach  of  contract  upon 
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its  part,  as  alleged  by  the  plaintiff.  The  sole  remaining  question  for 
the  court  to  determine  is  the  proper  assessment  of  whatever  lawful 
damages  were  proved  by  proper  evidence  to  have  been  suffered  by  the 
plaintiff  by  reason  of  said  breach  of  contract.  The  defendant  contends 
that  whatever  damages  are  assessed  in  this  case  must  be  assessed  in  ac- 
cordance with  a  measure  which  will  harmonize  with  every  provision 
of  the  Interstate  Commerce  Act,  with  the  intent  and  spirit  of  the  act, 
as  construed  by  the  federal  courts,  and  that  therefore  the  damages 
must  be  nominal,  because  to  hold  otherwise  would  tend  to  nullify  the 
provisions  of  section  10  of  that  act  (U.  S.  Comp.  St.  1913,  §  8574),  in 
that  it  would  permit  the  carrier,  under  the  color  of  a  payment  for  loss 
occasioned  by  a  breach  of  contract  or  by  its  negligence,  to  make  rebates 
to  favored  shippers.  I  do  not  believe  that  this  position  is  well  taken, 
as  there  is  nothing  in  the  act  to  indicate  that  the  courts  have  been  de- 
prived of  the  power  to  act  with  respect  to  complaints  that  may  arise 
out  of  the  failure  of  carriers  to  carry  out  tl*ir  contracts  of  transporta- 
tion promptly  and  safely,  and  properly  to  perform  their  duties  as  com- 
mon carriers.  While  it  is  true  that,  since  the  passage  of  that  act  in  its 
amended  form.  Congress  has  taken  over  the  subject  of  interstate  ship- 
ment of  merchandise  and  baggage,  and  its  enactment  supersedes  state 
legislation  so  far  as  it  goes,  and  while  it  is  also  true  that  there  is  a  con- 
flict of  decisions,  all  questions  arising  under  the  provisions  of  said  act 
are  to  be  controlled  by  the  reasoning  laid  down  by  the  decisions  of  the 
United  States  courts.  Adams  Express  Co.  v.  Croninger,  226  U.  S.  491, 
33  Sup.  Ct.  148,  57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257;  Michigan  C. 
R.  R.  Co.  V.  Vreeland,  227  U.  S.  59,  33  Sup.  Ct.  192,  57  L.  Ed.  417, 
Ann.  Cas.  1914C,  176;  Barstow  v.  New  York,  N.  H.  &  H.  R.  R.  R. 
Co.,  158  App.  Div.  665,  143  N.  Y.  Supp.  983. 

[2,  3]  I  know  of  no  conflict  of  decisions  between  the  courts  of  this 
state  and  the  courts  of  the  United  States  on  the  question  of  the  measure 
of  damages,  where  there  is  a  breach  such  as  disclosed  by  the  facts  of 
this  case;  that  is,  the  difference  between  the  value  of  the  property 
shipped  when  delivered  and  when  they  should  have  been  delivered. 
Sherman  v.  Hudson  R.  R.  R.  Co.,  64  N.  Y.  264;  Katz  v.  Cleveland, 
C,  C.  &  I.  L.  R.  R.  Co.,  46  Misc.  Rep.  259,  91  N.  Y.  Supp.  720;  Bussey 
V.  Memphis  &  Little  Rock  R.  Co.  (C.  C.)  13  Fed.  330 ;  Milne  v.  Doug- 
lass (C.  C.)  17  Fed.  482;  In  re  Petitions  of  Petersen  (C.  C.)  21  Fed. 
885 ;  Central  Trust  Co.  v.  Savannah  &  W.  R.  Co.  (C.  C.)  69  Fed.  683. 
The  question  then  is :  What  is  that  difference  ?  So  far  as  the  differ- 
ence in  the  intrinsic  value  of  the  property  is  concerned,  there  was  no 
difference  between  the  dates  in  question,  except  a  loss  of  value  of  its 
use,  viz.,  its  rental  value.  Therefore,  unless  the  plaintiff  is  entitled  to 
recover  for  loss  of  prospective  profits,  its  recovery  would  be  nominal. 
Such  damages  may  not  be  recovered,  unless  by  the  terms  of  the  con- 
tract, or  by  direct  notice,  they  are  within  the  expectation  of  the  par- 
ties, so  that  it  plainly  appears  that  they  were  within  the  contemplation 
of  the  parties  when  the  contract  of  shipment  was  made.  Central  Trust 
Co.  V.  Savannah  &  W.  R.  Co.  (C.  C.)  69  Fed.  683 ;  Foster  v.  Cleveland, 
etc.,  R.  R.  Co.  (C.  C.)  56  Fed.  434;  Hamilton  v.  McPherson,  28  N.  Y. 
72,  84  Am.  Dec.  330;   Katz  v.  Cleveland,  C,  C.  &  I.  L.  R.  R.  Co., 
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supra,  and  cases  there  cited ;  and  Rosenberg  v.  Delaware,  L,.  &  W.  R. 
R.  Co.,  88  Misc.  Rep.  1,  150  N.  Y.  Supp.  75. 

It  appears  from  the  evidence  that  the  plaintiff  was  engaged  in  the 
sale  of  manufactured  woolens  and  tailors'  trimmings  to  merchant  tail- 
ors. These  woolens  were  purchased  from  the  plaintiflE  from  samples. 
The  woolen  samples  are  mounted  on  cards,  varying  in  size  from  3l^ 
by  51/4  to  6  by  9  inches.  For  the  purposes  of  sale,  various  materials 
and  sizes  are  identified  by  numbers  and  descriptive  matter  printed  on 
the  cardboard  to  which  samples  are  attached.  These  samples  are  pre- 
pared twice  a  year,  once  for  the  spring  and  summer  season,  which  be- 
gins about  January  1st  and  continues  for  six  months,  and  again  for  the 
fall  and  winter  season,  which  begins  in  June  and  ends  in  December.  It 
also  appears  that  plaintiff  maintains  various  selling  stores  throughout 
the  country;  that  samples  at  the  beginning  of  each  season  are  for- 
warded to  these  selling  stores  for  distribution  among  the  trade;  that 
plaintiff  conducts  and  did  Conduct  such  a  store  in  December,  1909,  in 
Los  Angeles,  Cal. ;  that  at  the  beginning  of  each  season  there  is,  nat- 
urally, the  usual  competition  for  business ;  that  the  dealer  whose  sam- 
ples arrive  first  is  the  competitor  best  in  a  position  to  offer  goods  for 
sale;  that  shortly  prior  to  the  beginning  of  each  season,  and  some  time 
before  the  year  1909,  a  representative  of  the  defendant  railroad  called 
■apon  the  plaintiff,  soliciting  its  order  to  convey  its  sampHes  to  their 
destination,  including  Los  Angeles;  that  the  practice  had  continued 
for  a  long  period  of  years ;  that  defendants  had  been  repeatedly  told 
the  nature  of  the  plaintiff's  business  and  the  urgent  necessity  for  haste 
in  having  goods  arrive  at  the  opening  of  each  season ;  that,  by  reason 
of  the  long  period  of  time  during  which  the  parties  did  business  to- 
gether, the  defendant  was  thoroughly  familiar  with  these  facts.  It 
likewise  appears  from  the  evidence  that  on  December  23, 1909,  the  same 
representative  of  the  defendant  called  upon  the  plaintiff  soliciting  its 
order  to  convey  its  samples  for  the  ensuing  year  to  the  Los  Angeles 
branch,  which  order  was  given;  that  the  bill  of  lading  described  the 
goods  as  23  cases  of  dry  goods,  sample  cards,  weighing  9,980  pounds ; 
that  the  freight  on  this  shipment,  amounting  to  $229.40,  was  prepaid, 
and  the  route  over  which  the  goods  were  to  travel  to  their  destination 
was  designated  by  the  plaintiff  and  incorporated  in  the  bill  of  lading. 
It  is  admitted  by  the  defendant  that  the  goods  were  misrouted  and  did 
not  arrive  at  their  destination  until  February  8,  1910,  which  was  28 
days  later  than  they  should  have  arrived,  if  they  had  followed  the 
route  designated  by  the  plaintiff.  There  is  correspondence  to  the  ef- 
fect that  the  defendant  had  knowledge  of  the  special  reasons  for  the 
haste  in  the  delivery  of  goods.  It  is  evident,  therefore,  that  the  pur- 
poses for  which  these  samples  were  to  be  used  were  contemplated  by 
the  parties  to  the  contract,  and  that  the  defendant  had  knowledge  of  the 
necessity  of  delivering  them  by  the  route  indicated  in  its  contract,  so 
that  they  would  arrive  in  time  for  the  opening  of  the  winter  season. 
They  did  not  arrive  in  time  for  the  opening  of  said  season,  and  the 
plaintiff  sustained  damages. 

[4]  It  is  true  that  the  amount  of  the  damages  is  uncertain,  but  I 
believe  that  this  case  comes  within  the  rule  that,  where  damage  is  cer- 
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tain  but  the  amount  is  uncertain,  a  recovery  may  be  had,  including 
loss  of  prospective  profits,  although  the  amount  of  said  loss  is  uncertain 
(Wakeman  v.  Wheeler  &  Wilson  Mfg.  Co.,  101  N.  Y.  205,  4  N.  E. 
264,  54  Am.  Rep.  676;  Delafield  v.  J.  K.  Armsby  Co.,  62  App.  Div. 
262,  71  N.  Y.  Supp.  14;  Dickinson  v.  Hart,  142  N.  Y.  183,  36  N.  E. 
801),  and  therefore  that  the  plaintiff  should  not  be  limited  to  the  recov- 
ery of  nominal  damages  because  of  their  uncertainty  in  amount.  The 
testimony  discloses  that  the  sales  of  the  plaintiff  at  tlie  Los  Angeles 
store  in  the  year  preceding  the  delay  from  January  1st  to  February  9th 
amounted  to  $4,375.21 ;  that  the  sales  during  the  same  period  in  the 
year  of  delay  were  $1,756.02 ;  and  that  the  sales  during  the  same  period 
for  the  following  year  were  $4,431.30.  There  is  also  testimony  to  the 
eflEect  that  the  plaintiff's  profit  on  sales  is  Z3Vn  per  cent.  By  adding 
the  sales  of  the  year  before  and  the  year  after  the  delay  in  delivery, 
we  find  that  the  total  is  $8,806.51,  and  that  half  of  that  would  be  the 
average  sales  for  those  two  years.  It  is  fair  to  assume  from  the  evi- 
dence that,  the  conditions  being  the  same  had  the  samples  been  deliv- 
ered on  time,  the  sales  for  the  month  covered  by  the  delay  would  have 
averaged  at.  least  $4,403.25.  As  a  matter  of  fact,  they  amounted  to 
$1,756.02,  making  a  difference  in  average  sales  of  $2,647.23.  A  third 
of  this  would  amount  to  $882,  which  sum  approximates  the  amount  of 
profit  which  would  have  been  realized  had  the  goods  been  delivered  on 
time.  I  accordingly  find  that  the  plaintiff  has  been  damaged  by  reason 
of  said  breach  of  contract  in  the  sum  of  $882  and  direct  judgment  in 
its  favor  for  said  sum. 
Judgment  for  plaintiff. 


HULT  et  al.  v.  GOLDWASSER  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  18,  1915.) 

Damages  ®=>189 — Breach  of  Contract — Kvidenci. 

BvldeDce  held  not  to  sustain  the  amount  of  the  award  of  damages  on 
a  connterclalm  for  breach  of  contract  In  the  fnrnlabintr  of  brick  and  per- 
formance of  mason  work. 

[Kd.  Note.— For  other  cases,  see  Damages,  Cent.  Dig.  §§  288,  612 ;  Dec. 
Dig.  ^=»189.] 

Appeal  from  Mimicipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Jacob  Hult,  Alfred  Hult,  and  C.  Arnold  Hult,  copartners 
as  J.  Hult  &  Co.,  against  Max  Goldwasser  and  Harry  Reich,  copartners 
as  Goldwasser  &  Reich.  From  judgment  for  plaintiffs,  defendants  ap- 
peal.   Modified  and  affirmed. 

Argued  April  term,  1915,  before  GUY  and  BIJUR,  JJ. 

Walter  M.  Goldsmith,  of  New  York  City,  for  appellants. 
Albert  J.  Rifkind,  of  New  York  City,  for  respondents. 

GUY,  J.  The  question  litigated  below  was  as  to  the  liability  of  the 
plaintiffs  on  defendants'  counterclaim  for  damages  for  breach  of  the 
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contract  made  by  plaintiffs'  assignor  for  the  performance  of  mason 
and  other  incidental  work,  as  defendants'  subcontractors,  on  premises 
owned  by  the  Floy  Real  Estate  Company. 

The  learned  trial  justice  evidently  found  that  the  work  had  not  been 
properly  done,  for  he  allowed  the  defendant  $20  upon  the  $100  counter- 
claimed  by  them  as  their  damages.  The  allowance  was  made  by  the 
trial  justice  apparently  upon  the  testimony  of  the  witness  Jacob  Hull 
that  it  would  take  $20  to  substitute  the  kind  of  brick  required  by  the 
contract  for  the  brick  actually  used  in  the  work.  The  testimony  shows, 
however,  that  not  only  did  the  plaintiffs'  assignors  use  an  inferior 
brick,  but  that  the  bricks  were  not  laid  in  accordance  with  the  contract. 
The  appellants  claim  that  the  evidence  warranted  a  recovery  by  them 
measured  by  the  extent  of  their  liability  to  the  property  owner,  and 
that  such  liability  is  the  sum  of  $100,  the  difference  between  the  actual 
value  of  the  work  and  its  value  if  the  contract  had  been  complied  with. 

While  the  learned  trial  justice  had  a  right  to  reject  the  testimony  of 
defendants'  expert  in  respect  to  the  amount  of  damage  sustained,  the 
sqm  awarded,  which  represents  merely  the  difference  in  costs  of  the 
brick,  is  inadequate  to  compensate  for  the  breach. 

Judgment  modified,  by  reducing  the  amount  thereof  to  $48.61,  with 
appropriate  costs  in  the  court  below,  and,  as  so  modified,  affirmed,  with- 
out costs  of  appeal  to  either  party. 

BIJUR,  J.,  concurs. 


LANG  V.  LUX  MFG.  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.    May  18,  191B.) 

SAI.E8  «=>84 — CONTBACT — NOTICE — "SERVED." 

Where  a  contract  of  sale  provided  tbat,  if  the  defendant  could  purdiaae 
elsewhere  similar  goods  better  suited  to  meet  competition.  Its  contract 
with  the  plaintiff  "should  expire  80  days  after  notice  of  such  possibility 
shall  be  served,"  the  provision  requiring  notice  conld  be  satisfied  either  by 
an  oral  or  written  notice;  the  nae  of  the  word  "served"  not  necessarily 
Implying  a  writing. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  234,  235;  Dec.  Dig. 
<g=984. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Served.] 

Appeal  from  City  Court  of  New  York.  Trial  Term. 

Action  by  Richard  F.  Lang  against  the  Lux  Manufacturing  Com- 
pany. Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON. JJ. 

Bernard  F.  Nathan,  of  New  York  City  (Edwin  W.  Cady  and  Harold 
Swain,  both  of  New  York  City,  of  counsel),  for  appellant. 

William  Jasie,  of  New  York  City  (Bernard  Gordon,  of  New  York 
City,  of  counsel),  for  respondent. 
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PER  CURIAM.  The  action  was  brought  for  damages  for  breach 
of  a  contract  in  writing  to  take  and  pay  for  certain  wire  filaments. 
The  contract  contained  a  provision  that,  if  defendant  "became  enabled 
to  purchase  so-called  wire-drawn  filaments  better  suited  to  meet  com- 
petition" than  the  ones  which  plaintiff  was  furnishing,  the  contract 
"shall  expire  30  days  after  notice  of  such  possibility  of  purchase  shall 
be  served."  The  answer  alleged  that  defendant  gave  plaintiff  the  no- 
tice provided  for  in  the  contract,  by  reason  whereof  the  contract  had 
expired.  The  learned  court  at  the  trial  excluded  evidence  as  to  the  fila- 
ment defendant  was  using,  also  certain  letters  of  plaintiff's  offered  in 
evidence,  and  directed  a  verdict  for  the  plaintiff,  evidently  on  the  the- 
ory that  only  a  notice  in  writing  would  satisfy  the  provisions  of  the 
contract. 

This  was  error.  The  contract  did  not  specify  the  kind  of  notice  re- 
quired, whether  oral  or  in  writing,  and  where  the  parties  have  failed  to 
particularize  there  is  no  reason  why  the  court  should  do  so  for  them, 
and  import  into  the  instrument  a  term  the  parties  themselves  have 
omitted.  A  provision  requiring  notice  only  is  satisfied  by  either  oral 
or  written  notice,  and  the  use  of  the  word  "served"  does  not  necessarily 
imply  a  writing.  It  is  no  strain  or  perversion  of  language  to  speak  of 
serving  an  oral,  as  well  as  a  written,  notice.  The  exclusion  of  the  above 
evidence  and  direction  of  a  verdict  was  error. 

In  this  view  it  is  unnecessary  to  consider  the  other  questions  discuss- 
ed in  the  briefs.  Nor  do  we  decide  that  the  defendant  was  entitled  to 
terminate  the  contract  in  accordance  with  its  provisions;  proof  as  to 
the  conditions  upon  which  notice  of  termination  might  be  given  having 
been,  as  above  pointed  out,  excluded. 

Judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event. 


(90  Misc.  Rep.  388) 

WATSON  v.  CHICACfO,  R.  I.  &  P.  R.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.     May  18,  1915.) 

RAXI^BOADS    ^=»153 INDEBTEDITESS — RlQST    OF  ACTION    OF    INDIVIDUAL    BOWD- 

HOI.DEB. 

A  holder  of  a  bond  of  a  series  Issued  under  a  trust  agreement  between 
a  railroad  company  Issuing  the  bonds  and  a  trust  company  as  trustee  has 
no  right  to  elect  that  the  principal  shall  for  nonpayment  of  interest  be- 
come due  before  the  stipulated  due  date,  where  the  bond  makes  no  pro- 
vision that  on  default  of  interest  the  principal  shall  become  due  at  the 
election  of  the  holder,  but  which  provides  that  for  the  rights  of  the  hold- 
ers reference  shall  be  made  to  the  trust  agreement,  providing  that  the 
trustee  may,  for  default  in  payment  of  Interest,  declare  all  the  outstand- 
ing bonds  due  and  payable. 

[Ed.  Note. — For  other  cases,  see  Railroads,  CJent  Dig.  SS  467-471 :  Dec. 
Dig.  «=>153.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Marie  Louise  H.  Watson  against  the  Chicago,  Rock  Island 
&  Pacific  Railroad  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  complaint  dismissed. 

Argued  April  term,  1915,  before  GUY  and  BIJUR,  JJ. 
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White  &  Case,  of  New  York  City  (Gervase  Green,  of  New  York 
City,  of  counsel),  for  appellant. 
Roger  Foster,  of  New  York  City,  for  respondent. 

GUY,  J.  This  action  was  brought  by  the  plaintiff  in  the  City  Court 
of  the  City  of  New  York  to  recover  a  judgment  on  a  $1,000  bond.  The 
bond  sued  upon  was  one  of  a  series  of  $71,353,000  issued  under  a  trust 
agreement  dated  August  1,  1902,  between  the  defendant,  Chicago,  Rock 
Island  &  Pacific  Railroad  Company,  and  Central  Trust  Company,  as 
trustee.  Defaults  in  the  payment  of  interest  on  the  bonds  having  oc- 
curred, the  Central  Trust  Company,  as  trustee,  declared  all  of  the  out- 
standing bonds  due  and  payable,  and,  as  provided  by  the  terms  and  pro- 
visions of  said  agreement,  brought  an  action  of  foreclosure  in  the  Unit- 
ed States  District  Court  for  the  Southern  District  of  New  York. 
Proper  proceedings  having  been  had  in  said  action,  a  decree  of  fore- 
closure was  entered  in  said  court  on  the  10th  day  of  October,  1914. 
The  decree  declared  all  of  the  $71,353,000  outstanding  bonds  due  and 
payable,  and  directed  payment  into  court  of  said  amount,  and  in  default 
of  such  payment  within  10  days  from  the  entry  of  said  decree  directed 
that  the  collateral  pledged  under  said  trust  agreement  should  be  sold, 
and  that  in  case  of  a  deficiency  after  such  sale  a  judgment  should  be 
entered  for  such  deficiency  and  execution  had  therefor. 

After  all  of  the  foregoing  proceedings  had  been  had  in  the  said 
action,  the  plaintiff  herein  conunenced  her  action  in  the  City  Court  to 
recover  judgment  upon  the  one  bond  in  issue  in  this  action.  After 
trial  of  the  issues,  the  court  directed  a  verdict  for  the  plaintiflf,  subject 
to  the  opinion  of  the  court,  afterwards  rendered.  While  unquestion- 
ably the  holder  of  one  of  the  bonds  would  have  a  right  to  bring  action 
to  recover  past-due  interest,  the  bond  containing  an  absolute  promise  to 
pay  interest  on  dates  specifically  stated  therein  (10  Cyc.  1179;  Marlor 
V.  Texas  &  C.  R.  Co.  [C.  C]  19  Fed.  867,  868),  no  provision  is  made  in 
the  bond  that  upon  default  of  interest  the  principal  shall  become  due 
at  the  election  of  the  holder  of  the  bond.  On  the  contrary,  the  bond 
provides  that  "for  the  *  *  *  rights  of  the  holders  of  said  bonds 
*  *  *  reference  is  to  be  made  to  said  trust  agreement,"  and  the 
right  to  elect  that  the  principal  shall  become  due  before  November  1, 
2(X)2,  the  stipulated  due  date,  is,  by  the  trust  agreement,  limited  to  the 
trustee  (sections  9  and  14  of  article  V  of  the  mortgage).  Plaintiff  has 
therefore  no  cause  of  action,  as  an  individual  holder,  to  recover  the 
principal  of  the  bond  before  the  year  2002,  the  date  fixed  by  the  terms 
of  the  bond  for  the  pajmient  thereof. 

Judgment  must  be  reversed,  and  complaint  dismissed,  with  costs  to 
appellant  in  this  court  and  the  court  below. 

BIJUR,  J.,  concurs. 
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PEOPLE  V.  INTEBNATIONAIi  NICKE.I/  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    May  14,  1915.) 

1.  NOIBANCE  ^=>59 — VBNUB — OFFENSES   BkXONO  XEBBITOBUI.  JUBIBDICIION — 

Statute. 

Penal  Law  (Consol.  Laws,  c.  40)  J  1930,  subd.  5,  authorizing  the  punish- 
ment of  a  person  who,  being  without  the  state  and  with  intent  to  cause 
within  the  state  a  result  contrary  to  the  laws  of  the  state,  does  an  act 
which,  In  its  nature  and  usual  course,  results  In  an  effect  contrary  to  the 
state  laws,  does  not  authorize  the  indictment  of  a  foreign  corporation  for 
a  nuisance,  resulting  from  fumes  generated  in  its  factory  out  of  the  state, 
but  which  blew  across  the  line  Into  the  state,  where  the  indictment  does 
not  charge  that  the  defendant  acted  with  intent  to  cause  a  result  con- 
trary to  state  laws. 

[Ed.  Note.— For  other  cases,  see  Nuisance,  Cent  Dig.  {{  135,  136 ;  Dec 
Dig.  <8=>59.] 

2.  Cbiminai.  Law  ®=»97 — Vewue — ^Publio  Nthsancb — Obnoxious  Ftjmkb. 

The  maintenance  of  the  factory  from  which  obnoxious  fumes  are  per- 
mitted to  escape  is  the  nuisance,  not  the  fumes  after  their  escape,  and 
the  offense  is  committed  In  the  state  where  the  factory  is  operated,  not 
where  the  fames  result  in  Injury. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {§  177-189, 
191 ;  Dec.  Dig.  «S=997.] 

Appeal  from  Richmond  County  Court. 

The  International  Nickel  Company  was  indicted  for  maintaining 
a  public  nuisance.  From  a  judgment  sustaining  a  demurrer  to  the  in- 
dictment, the  People  appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  and  PUT- 
NAM, JJ. 

William  Allaire  Shortt,  of  New  York  City  (Albert  C.  Fach,  Dist 
Atty.,  of  St.  George,  on  the  brief),  for  the  People. 

Francis  D.  Pollak,  of  New  York  City  (John  Foster  Dulles,  of  New 
York  City,  on  the  brief),  for  respondent. 

PUTNAM,  J.  Defendant  has  been  indicted  by  the  grand  jury  of 
Richmond  county  for  maintaining  a  public  nuisance  in  violation  of 
section  1530  of  the  Penal  Law,  in  operating  an  industrial  plant  in 
Bayonne,  N.  J.,  in  such  manner  that  fumes,  gases,  and  odors  of  a 
deleterious  character  escaped  from  said  plant,  and  were  carried  by  the 
wind  into  and  upon  Richmond  county,  whereby  the  health  of  a  con- 
siderable number  of  persons  in  Richmond  county  was  endangered  and 
injured.  Defendant,  a  New  Jersey  corporation,  demurred  on  the 
ground  that  the  grand  jury  of  Richmond  county  was  without  jurisdic- 
tion, which  demurrer  has  been  sustained. 

[  1  ]  Our  Code  of  Criminal  Procedure  requires  that  it  appear  from 
the  indictment  that  the  offense  was  committed  at  some  place  within  the 
jurisdiction  of  the  court  (section  284,  subd.  4),  with  certain  exceptions, 
none  of  which  are  applicable  here.  We  are,  however,  referred  to  sec- 
tion 1930,  subd.  5  of  the  Penal  Law,  by  which  our  courts  may  punish 
criminally : 
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"A  person  who,  being  out  of  the  state  and  with  Intent  to  cause  within  it  a 
result  contrary  to  the  laws  of  this  state,  does  an  act  which  in  its  natural  and 
Hsual  course  results  In  an  act  or  efCect  contrary  to  its  laws." 

This  makes  intent  essential.  But  this  indictment  does  not  charge  that 
defendant  acted  with  intent  to  cause  a  result  in  this  state  contrary 
to  its  laws. 

[2]  The  prosecution  urges  that  this  nuisance  is  not  confined  to  de- 
fendant's New  Jersey  plant,  but  that  the  nuisahce  actually  consists  in 
the  fumes  and  smoke  that  come  from  it  and  are  blown  into  Richmond 
county,  so  that  the  nuisance  was  there  a  subject  of  indictment.  Gener- 
ally, any  act,  omission,  or  use  of  property,  which  results  in  polluting  the 
atmosphere  with  noxious  or  offensive  odors,  thereby  producing  material 
physical  discomfort  and  annoyance  to  person  or  property,  is  a  nuisance. 
The  odors  and  smoke  complained  of  are  charged  to  come  from  the 
defendant's  plant  in  the  state  of  New  Jersey. 

It  is  the  maintenance  of  the  thing  itself,  the  misuse  of  the  plant,  that 
is  the  nuisance.  The  noxious  matters  given  off  as  a  result  of  its  opera- 
tion are  the  evidences  and  effects  of  the  nuisance.  People  v.  Central 
R.  R.  Co.  of  N.  J.,  42  N.  Y.  283;  State  v.  Babcock,  30  N.  J.  Law,  29; 
In  re  Eldred,  46  Wis.  530,  1  N.  W.  175.  The  situs  of  this  nuisance  is 
in  another  state.  While  the  results  of  the  nuisance  may  affect  the  in- 
habitants of  this  state,  criminal  redress  against  the  defendant  will  have 
to  be  sought  in  the  courts  of  the  state  of  New  Jersey,  where  the  nui- 
sance is,  or,  at  the  suit  of  the  state  of  New  York  in  the  capacity  of 
quasi  sovereign,  in  a  controversy  justiciable  in  the  Supreme  Court  of 
the  United  States.  Georgia  v.  Tennessee  Copper  Co.,  206  U.  S.  230, 
n  Sup.  Ct.  618,  51  L.  Ed.  1038,  11  Ann.  Cas.  488. 

As  the  grand  jury  of  Richmond  county  had  not  jurisdiction  to  find 
the  indictment,  the  order  and  judgment  of  the  County  Court  is  affirm- 
ed.   All  concur. 


PEOPLE  V.  STEHR. 
(Supreme  Court,  Appellate  Division,  Second  Department    May  7,  1915.) 

Cbiminat,  Law  <g=>780 — Instbuctxons — ^Testimony  of  Accomplices. 

Where  the  testimony  of  a  convicted  accomplice  was  corroborated  by 
circumstances  connecting  accused  with  arson  committed  by  a  third  jwrson, 
who  had  been  convicted  as  the  incendiary,  but  the  circumstantial  evidence 
did  not  prove  accused's  guilt  without  the  testimony  of  the  accomplice,  and 
the  state,  to  probe  the  conscience  and  test  the  recollection  of  the  Incendi- 
ary, who  was  an  Ineffective  witness  for  the  state,  read  an  extrajudicial 
statement  of  his,  wherein  he  Implicated  accused,  the  action  of  the  court  in 
refusing  to  charge  that  the  Jury,  In  weighing  the  testimony  of  the  ac- 
complice, might  consider  the  different  statements  made  by  him  at  differ- 
ent times,  and  that  If  they  disbelieved  him  they  must  acquit  accused,  and 
in  charging  that  If  the  jury  disbelieved  the  testimony  of  the  accomplice 
they  must  consider  whether  there  was  other  testimony  to  lead  them  to  be- 
lieve beyond  a  reasonable  doubt  as  to  the  guilt  of  accused,  and  in  failing 
to  advise  the  jury  that  the  extrajudicial  statement,  purporting  to  have 
been  made  by  the  incendiary,  was  not  evidence;  was  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  |{  18d&- 
1863;   Dec.  Dig.  e=»780.] 
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Appeal  frcan  Kin^s  County  Court. 

Hyman  Stehr  was  convicted  of  ars<Mi  in  the  first  degree,  and  he 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON,  and 
PUTNAM,  JJ. 

Luke  O'Reilly,  of  Brooklyn,  for  appellant. 

Harry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey,  Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

PER  CURIAM.  The  defendant  was  convicted  of  arson.  He  was 
not  the  incendiary.  A  witness.  Stem,  is  a  convicted  accomplice.  The 
case  is  deficient  in  direct  evidence  to  establish  defendant's  guilt  save 
that  which  came  from  the  lips  of  Stern.  Kessler,  the  convicted  incen- 
diary, was  called  as  a  witness  by  the  prosecution,  but  gave  no  evi- 
dence inculpating  the  defendant.  The  prosecution  asserted  disappoint- 
ment. The  assistant  district  attorney,  under  the  pretext  of  probing 
the  conscience  and  testing  the  recollection  of  Kessler,  read  from  a 
paper,  in  question  form,  an  extrajudicial  statement,  purporting  to  have 
been  previously  made  by  Kessler,  in  which  he  implicated  the  defendant- 
Stem's  testimony  was  perhaps  sufficiently  corroborated  by  evidence  of 
circumstances  tending  to  connect  the  defendant  with  the  commission  of 
the  crime.  The  circumstantial  evidence  was  insufficient  to  prove  the 
defendant's  guilt  without  Stern's  testimony.  In  this  state  of  the  record 
the  learned  trial  court  was  requested  to  charge : 

"That  the  Jury,  In  weighing  the  testimony  of  Isaac  Stern,  may  consider  the 
different  .statements  made  by  him  at  different  times,  and  that  If  tie  Jury  dls- 
belieTe  Isaac  Stern,  then  they  must  acquit  the  defendant ;  there  is  nothing 
else  in  this  thing." 

The  court  made  this  disposition  of  the  request: 

"That  Is  a  question  that,  perhaps,  ought  to  be  left  to  the  Jury.  I  think  I 
win  leave  that  to  the  Jury,  that  if  they  disbelieve  the  testimony  of  Isaac 
Stern,  then  It  is  for  theiii  to  say  whether  there  is  testimony  outside  of  that 
to  lead  them  to  believe  beyond  a  reasonable  doubt  as  to  the  guilt  of  the  de- 
fendant" 

An  exception  was  recorded.  We  think  the  exception  presents  prej- 
udicial error.  We  cannot  know  whether  the  jury  believed  a  convicted 
accomplice.  If  they  did  not,  the  evidence  was  insufficient  to  establish 
defendant's  guilt.  The  jury  may  have  assumed  that  the  statement 
of  Kessler,  made  out  of  court  and  indirectly  placed  before  them,  consti- 
tuted evidence.  They  were  not  advised  in  the  charge  that  it  did  not, 
although  the  method  of  getting  it  before  the  jury  was  vigorously  and 
consistently  opposed  by  the  learned  counsel  for  the  defendant. 

Judgment  of  conviction  of  the  County  Court  of  Kings  County  re- 
versed, and  new  trial  ordered. 
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(00  Misc.  Eep.  429) 

HAI/L  ▼.  CITY  OF  LOCKPORT. 

(Supreme  Conrt,  Special  Term,  Niagara  County.    May  15,  1915.) 

1.  MUNICIPAI,   COBPOBATIONS    ©==975 TAXES— I/IENS LIMITATIONS. 

Under  Lockport  City  Charter  (Laws  1911,  c.  870)  f  271,  providing  that 
general  city  taxes  shall  be  a  Hen  upon  the  lands  upon  which  they  are 
assessed  for  10  years  from  the  first  publication  of  notice  of  such  taxes 
by  the  city  treasurer,  the  lien  lapses  after  the  expiration  of  such  10  years, 
except  when  proceedings  to  enforce  It  have  been  stayed. 

[Ed.  Note.— For  other  eases,  see  Municipal  Corporations,  Cent  Dig.  IS 
2087-2091 ;   Dec.  Dig,  «=>975.] 

2.  Municipal  Cobfobatioits  «s=>975 — ^Taxes — Lien — Cancellation. 

Where  10  years  have  elapsed  since  the  first  publication  of  the  treasur- 
er's tax  notice,  under  Lockport  City  Charter,  §  271,  creating  liens  upon 
assessed  lands,  It  is  Improper  and  unnecessary  for  the  common  council  to 
cancel  and  discharge  the  taxes,  since  the  liens  therefor  are  canceled  by 
operation  of  law. 

fEd.  Note — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  ff 
2087-2091;   Dec.  Dig.  «=a975.] 

3.  Municipal   Cobpobations   «=979 — Taxes — Cancellation    op  Lien — Ac- 

tion. 

In  an  action  brought  under  Code  Civ.  Proa  S  1638,  and  section  1639, 
Bubd.  3,  for  the  determination  of  claims  to  real  property,  to  cancel  taxes 
after  10  years  from  the  date  of  the  first  publication  of  the  treasurer's 
notice  of  assessment  as  provided  in  Lockport  City  Charter,  §  271,  relief 
cannot  be  granted,  since,  the  lien  having  expired  by  operation  of  law,  the 
element  of  an  apparent  lien,  necessary  to  the  maintenance  of  the  action, 
is  absent 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  K 
2120-2133 ;  Dec.  Dig.  «e=»979.] 

Action  by  William  H.  Hall  against  the  City  of  Lockport  to  com- 
pel the  determination  of  the  question  as  to  whether  certain  unpaid  taxes 
were  liens.    Complaint-dismissed. 

Charles  L.  Nicholls,  of  Lockport,  for  plaintiff. 
Roy  H.  Ernest,  of  Lockport,  for  defendant. 

.  POUND,  J.  This  case  is  submitted  upon  an  agreed  statement  of 
facts,  for  the  purpose  of  obtaining  a  judicial  construction  of  section 
271  of  the  present  charter  of  the  city  of  Lockport  (Laws  19n,  c.  870), 
which  reads  as  follows : 

"Sec.  271.  Tax  Liens. — All  general  dty  taxes  hereinafter  levied  In  said 
city  shall  be  a  lien  upon  the  lands  on  which  they  are  assessed,  for  ten  years 
from  the  first  publication  of  the  notice  of  such  tax  or  assessment  by  the 
treasurer,  and  shall  have  priority  in  the  order  of  time  In  which  tliey  become 
liens.  If  the  proceedings  to  enforce  said  liens  have  been  stayed  by  a  court 
or  Judge,  the  period  of  such  stay  shall  not  be  taken  as  a  part  of  said  ten 
years.  Such  liens  shall  be  superior  to  any  mortgage,  judgment  or  other  lien 
of  any  nature  affecting  said  premises  except  state  and  county  taxes  and  liens 
in  favor  of  the  United  States." 

This  provision  of  the  Revised  Charter  is  a  re-enactment  of  sec- 
tion 237  of  the  Revised  City  Charter  of  1886  (Laws  1886,  c.  120).    The 
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charter  of  the  city  of  Lockport  provides  for  the  foreclosure  by  action 
of  the  lien  of  city  taxes  as  mortgages  on  real  property  are  foreclosed 
in  courts  of  record,  culminating  in  judgment  of  foreclosure  and  sale, 
and  sale  by  the  city  treasurer.  See  article  11,  §§  255-296,  inclusive, 
City  Charter. 

[1]  The  first  question  is  whether  the  taxes  are  a  lien  upon  the 
lands  assessed  for  more  than  10  years  from  the  first  publication  of  the 
notice  thereof  by  the  treasurer,  except  when  proceedings  to  enforce 
the  same  have  been  stayed.  Code  of  Civil  Procedure,  §  1251,  provides 
that  judgments  docketed  in  the  county  clerk's  office  are  a  charge  upon 
real  estate  "for  ten  years  after  filing  the  judgment  roll,  and  no  longer." 
The  words  "and  no  longer"  are  missing  from  the  charter  provision, 
but  I  am  unable  to  attach  any  especial  significance  to  their  absence.  If 
the  taxes  are  a  lien  "for  ten  years,"  the  words  are  meaningless,  unless 
it  is  implied  that  the  lien  then  lapses.  These  tax  foreclosures  are  sup- 
posed to  be  begun  forthwith,  when  the  city  treasurer  certifies  to  the 
corporation  counsel  the  unpaid  taxes  which  have  been  in  his  hands  for 
one  year  if  they  amount  to  $50,  or  for  three  years  in  any  event.  Ten 
years  is  ample  time  to  put  taxes  into  judgment,  if  the  city  officials 
move  promptly.  If  they  are  dilatory,  and  proceedings  to  enforce  the 
tax  liens  are  not  stayed,  the  lien  may  be  lost.  All  this  seems  so  plain 
as  to  require  no  argument  beyond  the  mere  statement  of  fact. 

[2]  The  next  question  is  whether  the  common  council  should  can- 
cel and  discharge  taxes  when  10  years  have  expired  since  the  first 
publication  of  the  notice  of  such  tax  by  the  treasurer  and  the  lien  has 
lapsed.  Such  action  is  improper  and  unnecessary  and  beyond  the 
powers  of  the  common  council.  The  law  cancels  the  lien  of  such  taxes, 
and  one  might  with  equal  propriety  expect  a  judgment  creditor  to 
satisfy  a  judgment  after  it  has  ceased  to  be  a  lien  on  real  estate  as  to 
expect  the  common  council,  even  if  it  had  the  power  to  do  so,  to  cancel 
taxes  after  they  cease  to  be  a  lien. 

[3]  The  final  question  is :  What  relief  can  be  granted  in  this  action, 
which  is  brought  under  Code  Civ.  Proc.  §  1638,  and  section  1639,  subd. 
3,  "to  compel  the  determination  of  a  claim  to  real  property"  ?  It  must 
be  shown  in  order  to  obtain  a  judgment  in  plaintiff's  favor :  (1)  That 
the  taxes  are  an  apparent  lien  on  the  property  assessed  therefor,  void 
in  fact,  though  seemingly  valid,  having  some  show  of  validity ;  and  (2) 
either  that  defendant  (a)  unjustly  claims  that  such  lien  is  valid,  or  (b) 
that  it  appears  from  the  public  records  that  such  a  claim  might  un- 
justly be  made.  There  can  be  no  presumption  that  proceedings  to  en- 
force the  lien  have  been  stayed,  or  that  the  city  can  make  such  a 
claim.  The  necessary  element  of  an  apparent  lien  is  absent,  as  the  rec- 
ords disclose  when  the  taxes  set  forth  in  the  complaint  ceased  to  be 
a  lien,  and  the  city  makes  no  claim  of  a  lien  by  virtue  of  a  stay  of  pro- 
ceedings, or  otherwise.  The  court  is  without  jurisdiction  to  grant  re- 
lief. 

Complaint  dismissed.    Decision  accordingly. 
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PEOPLE  ex  rel.  NEW  TORE  CENT.  &  H.  R.  R.  CO.  v.  PTJRDT  et  al.,  Com're 

of  Taxes  and  Assessments.    (No.  7243.) 

(Supreme  Court,  Appellate  Division,  First  Department    May  7,  1015.) 

1.  MuNiciFAi.    CoBFOBATio::«B    iS=967 — Taxation — ^Buildings    undeb    Cos- 

STRUCnON. 

Under  Greater  New  York  Charter,  $  889a,  as  added  by  Laws  1913,  c.  324, 
providing  that  a  building  under  construction,  commenced  since  the  pre- 
ceding 1st  day  of  October  and  not  ready  for  occupancy,  shall  not  be 
assessed,  and  In  view  of  section  802  (Laws  1901,  c.  466),  as  amended  by 
Laws  1903,  c.  454,  declaring  tliat  the  assessment  books  shall  show  the  sum 
for  which  the  land  assessed  would  sell  for  as  improved  and  If  wholly  un- 
improved, buildings  which  have  taken  less  than  one  year  to  build,  and 
completed  before  October  1st,  the  day  of  assessment,  are  exempt  for 
that  year,  as  are  those  begun  after  October  1st,  and  still  uncompleted, 
though  those  begun  before  October  1st,  and  not  completed  before  the 
following  October,  are  assessable. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
{§  2062-2067;    Dec  Dig.  <S=>967.} 

2.  Municipal  Cobfobations   €=»967— Taxation— "Buildino   Commenced"— 

Construction. 

The  beginning  of  excavations  for  foundations  for  a  large  building 
marks  the  commencement  of  the  construction,  wittiln  the  Greater  New 
York  Charter,  §  880a,  providing  that  a  building  in  the  course  of  construc- 
tion, commenced  since  the  preceding  1st  day  of  October  and  not  ready  for 
occupancy,  shall  not  be  assessed ;  and  hence,  where  the  excavations  were 
commenced  before  October  1st  the  building,  though  not  completed  by 
the  1st  of  the  following  October,  may  be  assessed. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
U  2062-2067;  Dec.  Dig.  <8=>967.] 

Ingraham,  P.  J.,  and  Scott  J->  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  People,  on  the  relation  of  the  New  York  Central  & 
Hudson  River  Railroad  Company,  against  Lawson  Purdy  and  others, 
as  Commissioners  of  Taxes  and  Assessments,  etc.  From  an  order  re- 
ducing an  assessment  (87  Misc.  Rep.  451,  150  N.  Y.  Supp.  896),  re- 
spondents appeal.    Order  reversed,  and  writ  dismissed,  . 

See,  also,  153  N.  Y.  Supp.  1137. 

Argued '  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Curtis  A.  Peters,  of  New  York  City,  for  appellants. 
George  H.  Walker,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  This  is  a  proceeding  to  review  the  1914  assess- 
ment for  purposes  of  taxation  of  the  lot  of  ground  covered  by  the 
Biltmore  Hotel,  in  this  city.  The  assessment  covered  both  lot  and 
building,  and  the  relator  claims  that  the  building  was  exempt;  This 
claim  rests  upon  section  889a  of  the  Greater  New  York  charter,  which 
provides  that: 

"A  building  in  course  of  construction,  commenced  since  the  preceding  first 
day  of  October  and  not  ready  for  occupancy,  shall  not  be  assessed." 
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The  question  turns  upon  whether  the  building  was  in  course  of  con- 
struction before  the  1st  day  of  October,  1912.  The  premises  con- 
stitute the  westerly  portion  of  the  block  between  Forty-Third  and 
Forty-Fourth  streets,  Madison  and  Vanderbilt  avenues.  The  land  as- 
sessment was  $2,150,000,  and  for  the  building  and  land  $5,750,000. 

[1,  2]  Prior  to  July,  1912,  the  work  of  excavation  had  been  begun, 
and  on  and  prior  to  the  1st  day  of  October,  1912,  a  considerable  portion 
of  the  excavation  ultimately  necessary  for  the  foundations  of  the  build- 
ing structure  and  for  the  sidewalk  vaults  had  been  completed,  although 
it  was  not  until  some  time  thereafter  that  any  cement  or  other  building 
material  used  in  and  about  the  foundation  work,  or  any  other  materid 
entering  into  the  superstructure  itself  or  the  grillage  sustaining  the 
same,  was  either  delivered  upon  the  premises  or  set.  The  building  was 
completed  some  time  between  October  and  December,  1913.  There 
is  no  finding  to  the  contrary,  and  the  evidence  justifies  the  inference 
that,  from  the  time  the  work  of  excavation  began,  the  building  opera- 
tions continued  in  due  course  and  without  unusual  interruption.  The 
interpretation  contended  for  by  the  relator,  and  which  was  adopted  by 
the  court  below,  is  that,  within  the  meaning  of  the  charter,  construction 
of  a  building  has  not  "commenced"  until  something  has  been  done  to- 
wards setting  in  permanent  place,  or  at  least  bringing  to  the  site  with 
the  intention  in  due  course  to  incorporate  it  into  the  work,  some  of  the 
component  parts  of  the  building  structure  or  its  foundations.  I  think 
this  is  altogether  too  narrow  an  interpretation  of  the  statute,  and  one 
which  foils  its  purpose.  Section  892  of  the  charter,  as  amended  by 
Laws  1903,  c.  454,  provides  that  the  assessment  books  shall  show  the 
sum  for  which  the  parcel  assessed  "would  sell  for  if  wholly  unim- 
proved," and  also  the  sum  for  which  it  would  sell  "with  the  improve- 
ments, if  any,  thereon."  The  latter  sum  is  the  value  on  which  the  as- 
sessment is  to  be  based.  It  is  manifest  that,  in  the  case  of  lands  on 
which  buildings  are  in  course  of  construction,  any  attempt  to  ascertain 
the  increase  in  sale  value  of  the  land,  due  to  the  presence  of  an  un- 
finished building,  would,  in  many  cases,  be  exceedingly  difficult,  if  not 
impossible.  What,  if  any,  value,  in  the  market,  an  uncompleted  build- 
ing would  add  to  the  ground,  would  depend  largely  on  the  question  of 
the  extent  to  which  the  work  already  done  adapted  itself  to  the  pur- 
poses of  a  purchaser.  To  one  the  proposed  improvement  might  be 
wholly  undesirable,  while  to  another  it  might  present  elements  of  value 
sufficient  to  induce  a  large  bid. 

But,  under  the  most  favorable  conditions,  the  attempt  to  value  the 
land,  plus  the  improvement,  might  be  no  easy  matter.  Where  the 
building  operation  had  progressed  to  but  a  small  extent,  or  where  it 
was  substantially  finished,  the  task  would  not  be  so  difficult.  But  at 
intermediate  stages,  where  the  structure,  so  far  as  it  had  progressed, 
might  commonly  be  found  to  consist  of  a  mere  congeries  of  parts,  it 
would,  in  the  nature  of  things,  be  little  more  than  guesswork  for  any 
one  to  say  to  what  extent,  if  any,  they  added  to  the  sale  value  of  the 
land.  The  evident  purpose  of  the  section  in  question  (889a)  was  to 
strike  an  average,  to  give  to  the  property  owner  the  benefit  of  a  total 
exemption  during  a  certain  period  of  construction,  and  thereafter  to 
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assess  the  full  value  of  the  improvement.  To  define  and  determine  this 
period  by  any  fractional  or  other  description  of  the  completed  work, 
as  one-quarter  or  one-half  thereof,  would  be  too  vague  for  practical 
purposes,  and  but  an  invitation  to  interminable  disputes.  The  drafts- 
men of  the  section  accordingly  adopted  an  arbitrary  period  of  one  year 
which  they  made  applicable  in  all  cases  where  building  operations  were 
in  progress.  They  said  to  the  property  owner:  During  this  period 
your  improvement,  whatever  may  be  its  stage  of  completion,  shall  be 
exempt  in  toto,  but  thereafter  the  exemption  shall  cease.  October 
1st  is  assessment  day.  If  on  that  day  it  is  found  that  construction  of 
your  building  was  begun  after  the  1st  day  of  the  October  next  preced- 
ing and  is  still  unfinished,  the  assessment  shall  include  nothing  on  ac- 
count of  your  improvement;  otherwise  the  provisions  of  section  892 
shall  be  effective.  The  practical  working  of  the  exemption  is  as  fol- 
lows :  Buildings  which  have  taken  less  than  one  year  to  build,  and  are 
completed  before  October  1st,  are  exempt  for  that  year.  Buildings 
begun  after  October  1st,  and  still  uncompleted  on  the  1st  of  the  suc- 
ceeding October,  are  also  exempt.  But  buildings  begun  before  October 
1st,  and  not  completed  on  the  1st  of  the  October  following,  are  assess- 
able. Unless  the  language  of  the  section  is  so  clear  and  unambiguous 
that  the  intention  to  create  the  exemption  indisputably  appears,  such 
construction  will  not  be  given  to  it.  People  ex  rel.  Westchester  Fire 
Ins.  Co.  V.  Davenport,  91  N.  Y.  574.  It  is  a  fact  too  notorious  to  be 
ignored  that  the  modem  type  of  high  steel  building,  with  which  the 
most  valuable  portions  of  our  city  are  so  largely  improved,  and  of 
which  the  building  in  question  is  a  type,  necessarily  requires  founda- 
tions the  excavations  for  which  are  very  deep,  and  the  cost  of  which 
is  a  material  part  of  the  total  cost  of  construction.  Also  that  the  work 
involved  in  such  excavations  in  many  cases  extends  over  a  considerable 
length  of  time,  as  in  the  present  case,  where  it  apparently  occupied  over 
three  months. 

I  think  the  statute  plainly  contemplated  that  the  exemption  period 
should  begin  from  the  time  when  any  material  portion  of  the  work 
incident  to  the  new  building  has  been  begun  on  the  proposed  site,  in- 
cluding the  time  when  excavation  of  the  ground  to  receive  the  foun- 
dations or  other  portions  of  the  structure,  which  are  to  be  placed  below 
the  surface,  has  been  commenced,  with  a  view  to  its  continuance  and 
completion  in  due  course,  and  that  it  would  be  entirely  outside  of  the 
purpose  of  the  statute  to  allow  an  owner  the  benefit  of  the  period  dur- 
ing which  this  preliminary  but  most  essential  work  was  in  progress,  and 
construe  his  period  of  exemption  as  beginning  only  when  the  actual 
construction  of  some  portion  of  the  physical  thing  that  subsequently 
becomes  the  building  had  been  commenced.  In  Pusey  &  Jones  v. 
Penna.  Paper  Mills  (C.  C.)  173  Fed.  634,  647,  the  question  arose  under 
a  mechanics'  lien  statute,  which  in  the  case  of  original  construction,  as 
between  liens  thereunder  and  mortgage  or  other  liens  placed  prior 
thereto,  was  so  expressed  as  to  relate  back  and  take  effect  "as  of  the 
date  of  the  visible  commencement  upon  the  ground  of  the  work  of 
building  the  structure  or  other  improvement."  After  referring  to  the 
words  of  the  statute,  as  above  quoted,  the  court  said : 
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"Tills  calls  for  something  of  such  a  marked  and  substantial  character  as  to 
attract  attention  and  convey  notice  that  a  new  structure  or  Improvement 
has  been  begun." 

Continuing,  the  court  cites,  holding  that  the  following  acts  were  not 
to  be  considered  as  "commencement  *  *  *  of  the  work  of  build- 
ing," to  wit :  the  mere  placing  of  lumber  or  materials  on  the  ground ; 
the  staking  out  of  the  building  or  line  of  foundations ;  the  clearing  of 
the  land  of  brush  and  stumps  and  putting  it  in  a  condition  to  begin  work 
on  the  building  proper ;  the  demolition  of  an  old  building  or  the  clear- 
ing away  of  the  debris  after  a  fire.    The  court  further  said : 

"The  excavation  for  the  foundation  of  the  new  structure  Is  the  accepted 
test  of  Its  commencement,  to  which  mechanics'  Hens  relate.  •  •  •  Aud 
even  this  must  have  so  far  progressed  as  to  be  readily  observed.  A  mere 
scratching  of  the  ground  Is  not  enough.  •  •  •  'The  removal  of  the  sod, 
the  turning  over  of  the  soil,  or  such  other  equivocal  acts  as  would  not  fairly 
Indicate  the  purpose  to  build  do  not  constitute  the  commencement  of  the  build- 
ing. To  satisfy  the  law,  so  much  must  be  done  of  a  permanent  character  as 
win  apprise  observers  that  building  is  in  progress.'  Jacobus  v.  Mut.  Ben. 
Life  Ins.  Co.,  27  N.  J.  Eq.  604." 

In  Brooks  v.  Lester,  36  Md.  65,  70,  under  a  Maryland  statute,  where 
the  date  of  the  priority  of  liens  depended  upon  the  date  of  the  "com- 
mencement of  the  building,"  the  Court  of  Appeals  of  Maryland  said : 

"What  the  law  means  by  these  terms  is  some  work  and  labor  on  the  ground, 
the  effects  of  which  are  apparent,  easily  seen  by  everj'body,  such  as  beginning 
to  dig  the  foundation,  or  work  of  like  description,  which  every  one  can  readily 
see  and  recognize  as  the  conuuencement  of  a  building." 

These  cases  are  persuasive  inasmuch  as  they  construe  language  simi- 
lar to  that  used  in  the  section  of  the  charter  now  under  consideration  in 
a  manner  consistent  with  what  I  conceive  to  be  its  plain  meaning', 
having  regard  for  the  purpose  it  was  intended  to  subserve. 

The  order  appealed  from  should  be  reversed,  with  costs,  the  writ 
dismissed,  and  the  assessment  confirmed  as  levied,  with  costs.  Settle 
order  on  notice. 

CLARKE  and  DOWLING,  JJ.,  concur. 

SCOTT,  J.  (dissenting).  This  is  a  certiorari  proceeding  instituted 
to  review  the  19l4  assessment  for  purposes  of  taxation  of  real  property 
in  the  city  of  New  York,  known  as  the  Hotel  Biltmore,  occupying  the 
block  bounded  by  Madison  and  Vanderbilt  avenues,  Forty-Third  and 
Forty-Fourth  streets.  The  assessment  was  made  as  of  October  1, 
1913,  and  it  is  alleged  by  the  relator  and  has  been  found  by  the  court 
at  Special  Term  that  the  construction  of  the  hotel  building  had  been 
commenced  since  the  preceding  October  1st  (1912),  and  that  on  Oc- 
tober 1,  1913,  it  was  still  in  process  of  construction  and  not  yet  ready 
for  occupancy.  The  reduction  of  the  assessment  is  claimed  under  sec- 
tion 889a  of  the  Greater  New  York  charter  (chapter  324,  Laws  of 
1913)  which  reads  as  follows : 

"A  building  In  course  of  construction,  commenced  since  the  preceding  first 
day  of  October  and  not  ready  for  occupancy,  shall  not  be  assessed." 
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The  question  in  controversy  is  when  the  construction  of  the  hotel 
building  was  commenced,  within  the  meaning  of  the  section.  The  evi- 
dence is  that  prior  to  October  1,  1912,  the  lot  was  excavated  in  order 
to  provide  for  the  erection  of  the'  building  in  accordance  with  the  plans 
already  filed  in  the  building  department,  but  that  no  constructive  work 
was  done  prior  to  October  1,  1912,  the  first  work,  other  than  excava- 
tion, being  on  or  about  November  15,  1912,  when  concrete  was  placed 
for  the  grilling  foundations  designed  to  support  the  columns  of  the 
hotel  building.  Under  these  circumstances,  when  did  the  construction 
of  the  building  commence?  In  other  words,  does  the  preparation  of 
the  ground  for  the  building  constitute  the  commencement  of  the  con- 
struction of  the  building? 

In  construing  statutes  there  are  certain  fundamental  rules  which  are 
so  well  estabHshed  that  they  may  fairly  be  termed  elementary.  One 
is  that  they  are  to  be  read  according  to  the  natural  and  obvious  import 
of  their  language,  without  resorting  to  a  subtle  or  forced  construc- 
tion either  limiting  or  extending  their  effect,  and  another,  perhaps 
the  basic  rule,  is  that  statutes  shall  be  so  construed  as  to  give  effect  to 
the  apparent  intent  of  the  Legislature.  In  seeking  to  discover  the  in- 
tent of  the  Legislature,  it  is  proper  to  consider  other  sections  of  the 
same  act,  as  well  as  independent  statutes  in  pari  materia. 

The  particular  word  to  be  defined,  in  the  act  under  consideration, 
is  the  word  "construction,"  as  applied  to  a  building.  The  dictionary 
definitions  of  the  words  "building"  and  "construction,"  which  have  fre- 
quently been  referred  to  by  the  courts,  are  such  as  to  exclude  a  mere 
hole  in  the  ground  upon  which  it  is  intended  to  erect  or  construct  a 
building.    In  Black's  Law  Dictionary  a  building  is  defined  as : 

"A  structure  or  edifice  erected  by  the  hand  of  man,  composed  of  natural 
materials,  as  stone  or  wood,  and  intended  for  use  and  convenience" — citing 
*rruesdell  v.  Gray,  13  Gray  (Mass.)  311;  State  v.  Moore,  61  Mo.  276;  Clark  y. 
State,  69  Wis.  203,  33  N.  W.  436,  2  Am.  St.  Rep.  732. 

InouT  own  state  the  word  is  defined  as  follows,  in  Rouse  v.  Catskill 
&  New  York  Steamboat  Co.,  59  Hun,  80,  13  N.  Y.  Supp.  126: 

"The  word  'build'  is  derived  from  the  word  'bold,'  meaning  a  dwelling.  A 
building  is  defined  to  be  'a  structure  in  the  nature  of  a  house  built  where  it  is 
to  stand.'  Murray's  Dictionary.  'As  commonly  understood,  a  house  for  resi- 
dence; business,  or  public  use,  or  for  shelter  of  animals,  or  storage  of  goods.' 
Century  Dictionary.  And  very  generally,  though  not  always,  the  idea  of  a 
habitation  for  the  permanent  use  of  man,  or  an  erection  connected  with  his 
permanent  use,  is  implied  in  the  word  'building.'  Bouvier  defines  the  word 
as  'an  edifice  erected  by  art  and  fired  upon  or  over  the  soil,  composed  of  differ- 
ent pieces  of  stone,  brick,  marble,  wood,  or  other  proper  substance  connected 
together,  and  designed  for  permanent  use  in  the  position  in  which  it  is  so 
fixed.'  A  building  is  a  part  of  the  land.  One  would  not  call  a  tent  a  building. 
As  said  in  one  case  of  the  word  'building':  'In  its  broadest  sense  it  can  mean 
only  an  erection  intended  for  use  and  occupation  as  a  habitation,  or  for  some 
purpose  of  trade,  manufacture,  ornament  or  use,  constituting  a  fabric  or  edi- 
fice, such  as  a  house,  a  store,  a  church,  a  shed.'  Truesdell  v.  Gray,  79  Mass. 
(13  Gray)  311." 

See,  also,  Bouvier's  Law  Dictionary ;  Webster's  Unabridged  Diction- 
ary ;  Standard  Dictionary ;  Am,  &  Eng.  Encyclopedia  of  Law  (2d  Ed.") 
vol.  4,  p.  995. 
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So,  klso,  the  word  "construct"  is  by  the  same  authorities  defined, 
as  is  indicated  by  its  Latin  derivation,  as  the  act  of  bringing  together 
and  uniting  materials  so  as_to  create  a  structure  or  building.  The 
digging  of  an  excavation,  within  which  to  erect  a  structure,  is  not,  in  my 
opinion,  according  to  the  natural  and  customary  meaning  of  the  words, 
an  act  of  construction  of  a  building. 

When  we  come  to  consider  the  section  of  the  charter  under  which  the 
exemption  is  claimed,  we  find  that  it  follows  immediately  upon  a  sec- 
tion (889)  which  requires  the  assessors,  in  making  up  the  assess- 
ment list,  to  separately  state,  as  to  each  parcel  assessed,  "the  sum  for 
which,    *    *    *    under  ordinary  circumstances,"  it  "would  sell  if 

*  *     *    wholly    unimproved,   and    *    *    *    the   sum    for    which 

*  *  *  the  same  parcel  of  real  estate  would  sell  with  the  improve- 
ments, if  any,  thereon."  In  other  words,  the  assessors  are  to  sep- 
arately estimate  the  value  of  the  parcel,  and  the  value  of  the  improve- 
ment thereon ;  each  being  estimated  according  to  the  assumed  selling 
value.  The  purpose  of  section  889a  undoubtedly  was  to  encourage 
building  by  extending  to  a  builder  a  limited  exemption  from  taxation 
while  his  building  was  going  on.  But  for  this  section  it  would  be  the 
duty  of  the  assessors,  in  valuing  a  parcel  of  land  occupied  by  an  un- 
completed building,  to  estimate  something  for  the  partially  completed 
improvement.  It  was  to  avoid  that  injustice,  as  I  consider,  that  the 
section  was  adopted.  An  excavation  in  a  lot  would  ordinarily  add 
nothing  to  the.  value  of  the  lot  to  a  purchaser  unless  he  desired  to 
erect  upon  it  a  building  very  similar  to  that  for  which  the  excava- 
tion had  been  designed.  In  many  cases  it' would  doubtless  detract 
from  the  value. 

In  my  opinion  the  ordinary  and  natural  meaning  of  the  words  used, 
as  well  as  the  obvious  intent  of  the  Legislature,  requires  us  to  hold  that 
the  "construction  of  a  building,"  within  the  meaning  of  section  889a  of  . 
the  charter,  is  that  it  applies  to  actual  construction,  and  not  to  the  prep- 
aration of  the  ground  to  receive  the  structure. 

For  this  reason  I  am  of  opinion  that  the  order  appealed  from  was 
right,  and  should  be  affirmed,  with  $10  costs  and  disbursements. 

INGRAHAM,  P.  J.,  concurs. 


DUNMORB  WORSTED  CO.,  Inc.,  ▼.  BLUMBNFELD. 
(Supreme  Court,  Appellate  Term,  First  Department.    May  13,  1915.) 

Pl^EADINO  $S>125 — ISStTE — DENIAL  OP  CONCLUSIONS   OF  LAW. 

Wbere,  in  an  action  for  goods  sold,  the  complaint  alleged  a  sale  and 
delivery  at  an  agreed  price,  that  such  sum  had  not  been  paid,  and 
that  it  was  still  owing  plaintiff,  while  the  answer  denied  only  so  much  of 
the  complaint  as  alleged  that  the  sum  was  still  due  and  owing,  the  denial 
was  merely  a  conclusion  of  law,  and  raised  no  issue. 

[Ed.  Note.— For  other  eases,  see  Pleading,  Cent  Dig.  {{  259,  260;  Dec: 
Dig.  <&=»125.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Cs>ror  6ther  easei  «ee  iftni*  topic  a  KET-NUWifiiR  la  all  Key-Numbered  Digests  &  Index** 
153  N.Y.S.— 20 
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Action  by  the  Dunmore  Worsted  Company  against  Jacob  Blumen- 
feld.  Judgment  dismissing  the  complaint,  and  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Fluegelman  &  Trosk,  of  New  York  City  (Henry  Fluegelman  and 
Charles  Trosk,  both  of  New  York  City,  of  counsel),  for  appellant 
Charles  Liebling,  of  New  York  City,  for  respondent. 

GUY,  J.  At  the  close  of  the  plaintiff's  case  the  complaint  was  dis- 
missed upon  the  ground  that; 

"It  is  H  part  of  the  plaintiff's  case  to  show  that  ttie  money  ia  due  and  owing, 
and  to  show  that  action  was  commenced  at  a  time  after  It  became  due  and 
owing,  as  that  is  placed  in  direct  Issue  by  the  defendant  in  his  pleadings." 

In  this  action  the  justice  of  the  court  below  was  in  error.  The  com- 
plaint alleged  a  sale  and  delivery  of  goods  to  the  defendant  at  an 
agreed  price  and  reasonable  value  of  $28.13,  and  it  also  alleged  that 
no  part  of  said  sum  had  been  paid,  and  that  there  was  still  owing  the 
plaintiff  said  sum.  The  answer  denied  only  so  much  of  the  complaint 
"as  alleges  that  there  is  still  due  and  owing  to  the  plaintiff,  by  reason 
thereof,  the  sum  of  $28.13."  Plaintiff  upon  the  trial  proved  that  no 
part  of  the  amount  claimed  had  been  paid.  The  denial  of  defendant 
raised  no  issue,  it  being  merely  a  denial  of  a  conclusion  of  law.  Post 
Publishing  Co.  v.  Bennett,  164  App.  Div.  633-635, 149  N.  Y.  Supp.  867. 
The  defendant  as  a  separate  defense  pleaded  an  unexpired  term  of 
credit,  but  that  did  not  make  it  incumbent  upon  the  plaintiff  to  antici- 
pate that  defense  by  proof. 

Judgment  reversed,  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event.    All  concur. 


TENENBAUM  et  al.  T.  FEINSTEIN  et  aL 

(Supreme  Ck>nrt,  Appellate  Term,  first  Department.    May  13,  1915.) 

Saues  <S=»181— Deuvebt— WEionr  and  Sufficienct  of  Evidence. 

In  an  action  for  the  price  of  goods,  which  defendants  claimed  were 
never  delivered,  a  verdict  for  defendants  held  contrary  to  the  preponder- 
ance of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {{  473-491;  Dec  Dig. 
€=»181.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Solomon  Tenenbaum  and  others  against  Carl  Feinstein 
and  another.  From  a  judgment  for  defendants,  after  a  trial  by  a 
judge  without  a  jury,  plaintiffs  appeal.  Reversed,  and  new  trial 
granted. 

Argued  AprU  term,  1915,  before  GUY,  BIJUR.  and  PENDLE- 
TON,  JJ. 

4=3F»r  otber  cases  tea  some  topic  ft  KEY-NUMBER  In  all  Key-Numbered  OlseeU  *  IndezM 
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Leopold  Freiman,  of  New  York  City,  for  appellants. 
Samuel  S.  Breslin,  of  New  York  City,  for  respondents. 

BIJUR,  J.  Plaintiffs  sue  for  the  agreed  value  of  two  pieces  of  peau 
de  cygne.  Plaintiffs'  claim  is  that  defendants,  on  two  successive  days, 
wanted  to  buy  moire,  which  class  of  goods,  however,  was  so  much  in 
demand  that  plaintiffs  refused  to  sell  defendants  moire  without  peau 
de  cygne ;  that  the  terms  for  the  moire  were  cash,  but  for  the  peau  de 
cygne  credit.  Defendants,  however,  deny  the  negotiations  as  testified 
to  by  plaintiffs,  or  that  the  two  lots  of  peau  de  cygne  were  ever  de- 
livered. 

In  this  condition  of  the  evenly  balanced  testimony,  there  must  be 
weighed  the  testimony  of  a  former  employe  of  the  plaintiffs,  who  said 
that  he  delivered  the  peau  de  cygne  on  the  dates  mentioned,  and  plain- 
tiffs produced  the  undented  signature  of  the  defendants  on  two  receipts 
for  two  separate  pacjcages  of  peau  de  cygne.  The  messenger  explain- 
ed that  he  received  the  cash  for  the  moire  and  took  the  receipts  for  the 
peau  de  cygne  each  time.  Defendants  offered  no  satisfactory  explana- 
tion of  the  signature  on  the  receipts,  except  that  they  did  not  read 
them. 

I  feel  that,  under  the  circumstances,  the  judgment  must  be  reversed, 
and  new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  All 
concur. 


TROW  DIRECTORY,  PRINTING  &  BOOKBINDING  OO.  v.  ROBINSON  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1915.) 

CoKTBACTs  €=»321— Acnow  FOB  Bbeach— Da.uaoi:s. 

In  an  action  for  compiling  a  trade  llRt  of  names,  wherein  defendants 
connterclalmed  on  the  ground  of  plaintiff's  breach  of  Its  agreement  to  fur- 
nish a  list  of  dealers  rated  from  $1,000  to  $10,000  In  a  certain  mercantile 
agency  report,  whereby  they  were  damaged  by  reason  of  postage  used,  etc., 
the  court,  dismissing  the  complaint  on  the  merits,  should  have  found  that 
plaintiff  breached  its  contract  and  that  defendants  were  entitled  to  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {§  150S-1527: 
Dec.  Dig.  «8=9321.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  the  Trow  Directory,  Printing  &  Bookbinding  Company 
against  Annie  Robinson  and  another,  copartners,  doing  business  un- 
der the  registered  trade-name  of  Robinson  Tailoring  Company,  with 
counterclaim  by  defendants.  From  a  judgment  after  a  trial  by  the 
judge  without  a  jury,  in  so  far  as  it  dismissed  the  counterclaim  on  the 
merits,  defendants  appeal,  and  from  so  much  of  the  judgment  as  dis- 
missed the  complaint  on  the  merits  plaintiff  takes  a  cross-appeal.  Re- 
versed, and  case  sent  back  for  a  new  trial. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON,  JJ. 

C=»For  other  eaMt  *e»  Mune  topic  *  KBIT-NVHBBR  In  «U  Key-Nuinb«red  DlgesU  A  Indexas 
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Henry  Staton,  of  New  York  City,  for  plaintiff. 
Straus  &  Dworsky,  of  New  York  City  (Harold  P.  Dworsky,  of  New 
York  City,  of  counsel),  for  defendants. 

BIJUR,  J.  Plaintiff  sued  for  work,  labor,  and  services  in  compil- 
ing a  list  of  names  of  5,000  individuals  and  multigraphing  and  ad- 
dressing envelopes.  The  defendant,  in  addition  to  denials,  counter- 
claim on  the  ground  that  the  agreement  with  the  plaintiff  was  to  fur- 
nish the  defendants  with  a  list  of  business  men  who  were  rated  from 
$1,000  to  $10,000  in  a  certain  mercantile  agency  report,  and  that  the 
plaintiff  failed  to  furnish  such  list,  whereby  they  were  damaged,  by 
reason  of  postage  used,  etc.,  before  the  discrepancy  was  discovered. 

The  learned  trial  judge  in  rendering  judgment  said: 

"The  plaintiff's  complaint  Is  dismissed  upon  tbe  merits,  and  tbe  counter- 
claim of  defendants  is  not  allowed  because  defendants,  while  proving  certain 
disbursements,  did  not  satisfy  me  tliat  they  had  not  received  any  benefits 
therefrom  or  that  they  were  damaged  to  the  extent  of  such  disbursements." 

Since  the  court  dismissed  the  complaint  on  the  merits,  it  should 
have  found  that  the  plaintiff  did  not  fulfill  its  contract ;  therefore  the 
defendants  were  entitled  to  their  damages.  See  Rapid  Addressing 
Machine  Co.  v.  Benson,  133  N.  Y.  Supp.  1053. 

As  therefore  the  whole  case  seems  to  have  been  tried  on  an  errone- 
ous theory,  I  think  that  the  interests  of  justice  require  that  the  entire 
judgment  should  be  reversed,  and  the  case  sent  back  for  a  new  trial, 
without  costs  of  this  appeal.    All  concur. 


McNICHOL  et  aL  t.  FLYNN.    (No.  7235.) 
(Supreme  (Tonrt,  Appellate  Division,  First  Department    May  7,  1915.) 

1.  Boundaries   «=>3 — Dbscbiftion — Relativb   Weight — Coubse   and   Dis- 

tance AND  Monuments. 

The  general  rule  that  a  description  by  monuments  controls  over  that  by 
course  and  distance  is  one  of  constructicm  only,  and  does  not  apply 
where  it  is  manifestly  against  the  intention  of  tbe  parties. 

[Ed.  Note. — For  other  cases,  see  Boundaries,  Cent.  Dig.  |i  3-41;  Dec. 
Dig.  <3=>3.] 

2.  BouNDAEiEs   <8=33 — Descbiption — ^Reiativb   Weight — Course   and   Dis- 

tance AND  Monuments. 

Where  monuments  have  disappeared,  and  their  original  location  can- 
not be  determined  with  precision,  the  description  by  course  and  distance, 
if  explicit,  must  govern. 

[K'd.  Note. — ^For  other  cases,  see  Boundaries,  Cent.  Dig.  fS  3-11;  Dec. 
Dig.  <S=3.] 

3.  Boundaries  ®=>48 — Location  bt  Pabties — ^Acquiescence. 

Where  the  owners  of  adjoining  premises,  the  boundaries  of  which  were 
in  dispute,  agreed  on  a  boundary  and  constructed  a  division  fence 
thereon,  which  was  allowed  to  stand  for  more  than  20  years,  that  line 
was  established  as  the  boundary  by  consent  and  acquiescence  of  the 
parties. 

[Ed.  Note. — For  other  cases,  see  Boundaries,  CJent  Dig.  $f  232-242; 
Dec.  Dig.  <S=>48.] 

^=>For  oUier  cases  see  same  topic  A  KSY-NUMBER  Is  all  Ker-Numbered  Digests  A  Indaxei 
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Appeal  from  Trial  Term,  Bronx  County. 

Action  by  Francis  P.  McNichol  and  others  against  Margaret  Flynn. 
Judgment  for  the  defendant  on  trial  by  the  court,  and  plaintiffs  appeal. 
Reversed,  and  judgment  rendered  for  plaintiffs. 

Argued  before  INGRAM  AM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLI-NG,  and  HOTCHKISS,  JJ. 

Henry  G.  K.  Heath,  of  New  York  City,  for  appellants. 
Lawrence  E.  French,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  action  is  in  ejectment  for  the  recovery  of  a  strip 
of  land  about  15  feet  in  width,  fronting  on  Rowland  avenue,  in  the 
county  of  Bronx.  The  property  lying  to  the  north  of  this  strip  of  land 
concededly  belongs  to  defendant;  that  to  the  south  to  the  plaintiff. 
The  disputed  strip  was  in  possession  and  occupancy  of  plaintiff  (and  his 
brother  now  deceased)  from  1891  to  1913,  when  defendant  forcibly 
removed  the  division  fence  so  as  to  exclude  plaintiff  from  such  posses- 
sion and  occupancy. 

Both  parties  claim  title  from  John  Townshend,  who  acquired  a  large 
plot,  including  the  properties  in  question,  in  1879.  On  April  21,  1886, 
Townshend  conveyed  to  plaintiff  and  his  brother  Bernard  W.  Mc- 
Nichol a  plot  of  land  at  the  northwesterly  corner  of  the  Southern  West- 
chester turnpike  (afterwards  known  as  Westchester  avenue)  and 
Washington  avenue  (afterwards  and  now  known  as  Rowland  street). 
This  plot,  by  its  description,  extended  along  the  southwesterly  side  of 
Washington  avenue  135  feet  and  4  inches. 

On  September  29,  1886,  Townshend  conveyed  to  one  John  K.  Wikon 
a  plot  of  land  on  Washington  avenue,  beginning  at  a  point  135  feet  4 
inches  from  the  Southern  Westchester  turnpike  (being  the  point  to 
which  the  land  conveyed  to  the  McNichols  extended),  and  running 
thence  along  said  Washington  avenue  a  distance  of  115  feet.  On 
October  25,  1886,  the  said  John  K.  Wilson  conveyed  the  last-mentioned 
lot,  by  the  same  description,  to  plaintiff  and  his  brother  Bernard  W. 
McNichol,  who  thus  became  the  owners,  according  to  the  courses  and 
distances  contained  in  the  deeds  under  which  they  acquired  title,  of  a 
plot  of  land  fronting  on  Washington  avenue,  now  Rowland  street,  and 
running  back  along  said  avenue  a  distance  of  250  feet  4  inches  from  the 
Southern  Westchester  turiipike  as  it  then  existed.  The  plot  thus  de- 
scribed included  the  strip  of  land  in  controversy  in  this  action. 

Defendant's  title  is  derived  from  John  Townshend  through  a  deed 
executed  by  him  on  April  13,  1889,  whereby  he  conveyed  to  one  Dunn 
a  plot  of  land  described  as  "beginning  on  the  southwesterly  side  of 
Washington  avenue,  at  the  northeasterly  boundary  line  of  land  now  or 
late  of  John  K.  Wilson  distant  two  hundred  and  fifty  feet  four  inches 
more  or  less  northwesterly  from  the  corner  formed  by  the  intersection 
of  the  said  southwesterly  side  of  Washington  avenue  and  the  north- 
westerly side  of  Southern  Westchester  turnpike."  From  this  point 
the  description  carried  the  plot  in  a  northerly  direction  along  the  south- 
westerly side  of  Washington  avenue.  The  plot  thus  described  included 
no  part  of  the  parcel  in  controversy. 

There  would  be  no  doubt  whatever,  upon  these  facts,  of  plaintiffs' 
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ownership  and  right  to  possession  of  the  strip  of  land  in  controversy, 
were  it  not  for  a  clause  in  the  deed  from  Townshend  to  Wilson,  re- 
peated in  that  from  Wilson  to  plaintiff  and  his  brother,  which,  as  de- 
fendant insists,  modifies  and  controls  the  amount  of  land  conveyed  by 
those  deeds.  After  describing  the  land  to  be  conveyed  by  courses  and 
distances,  which,  as  has  been  seen,  would  include  the  disputed  strip, 
each  deed  contains  this  clause : 

"The  plot  Intended  to  be  conveyed  being  bounded  by  the  lands  late  of  A. 
Field,  the  lands  of  the  Friends  Meeting  House,  the  garden  plot  occupied  by 
A.  Arnovr,  and  by  Washington  avenue." 

The  defendant  offered  evidence  tending  to  show  that  at  the  time  of 
the  deed  from  Townshend  to  Wilson,  and  from  the  latter  to  the  broth- 
ers McNichol,  one  A.  Arnow  occupied,  as  a  tenant  of  Townshend,  a 
piece  of  land  including  that  afterwards  acquired  by  defendant,  and  in- 
cluding also  the  strip  of  land  now  in  dispute,  and  that  there  was  a 
division  fence  then  standing  at  about  the  southerly  line  of  said  strip. 
Upon  this  circumstance,  the  defendant  bases  her  claim  that  title  to  the 
disputed  strip  never  vested  in  plaintiff,  and  consequently  that,  since  a 
plaintiff  in  ejectment  must  succeed,  if  at  all,  upon  the  strength  of  his 
own  title  and  not  upon  the  weakness  of  that  of  his  adversary,  the  plain- 
tiff is  not  entitled  to  succeed  in  this  action. 

[  1  ]  The  general  rule  that  monuments  control  courses  and  distances 
relied  upon  by  defendant  is  well  established.  It  was  thus  stated  in 
People  ex  rel.  Bumham  v.  Jones,  112  N.  Y.  597,  20  N.  E.  577,  and  has 
been  applied  in  numberless  cases : 

"The  rule  Is  well  settled  tHat  where  there  Is  an  uncertainty  as  to  the  plot  of 
land  intended  to  be  conveyed,  arising  out  of  differences  between  the  land  de- 
scribed by  metes  and  bounds,  and  that  embraced  in  lines  extending  to  natural 
or  artificial  monuments  or  objects  mentioned  In  the  deed,  the  former  shall 
give  way,  as  being  less  certain,  and  be  controlled  by  the  latter  description." 

This  rule,  while  well  established,  is,  after  all,  but  a  rule  of  construc- 
tion as  a  means  of  ascertaining  the  intention  of  the  parties  to  the  deed. 
As  was  said  in  a  very  recent  case : 

"The  rule  that  monuments  control  courses  and  distances  Is  merely  a  rule 
of  construction  to  ascertain  the  Intention  of  the  parties.  If  that  Intention  is 
otherwise  plainly  manifested,  it  need  not  be  ignored  in  blind  adherence  to  such 
a  rule."     Green  v.  Horn,  20T  N.  Y.  489,  499,  101  N.  B.  430,  434. 

Again : 

"The  rule  stated  Is  not  inflexible,  and  has  some  exceptions.  It  applies  with 
less  force  to  monuments  which  are  artificial  than  to  natural  and  permanent; 
*  *  *  and,  when  there  Is  anything  in  a  description  which  shows  that  the 
courses  and  distances  are  right  in  themselves,  they  will  prevail,  because  the 
primary  object  In  all  cases  is  to  carry  out  the  Intention  of  the  parties,  as,  when 
it  Is  appareut  from  the  face  of  the  deed  that  the  intention  was  to  convey  a 
specific  quantity  of  land,  if  the  courses  and  distances  given  would  include 
such  quantity,  and  the  description  by  monuments  embraced  more  or  lees,  the 
former  should  be  followed."    Hlginbotham  v.  Stoddard,  72  N.  X.  94. 

[2]  It  is  also  the  rule  that  if  monuments  once  existing  are  gone,  and 
the  places  where  they  originally  stood  cannot  be  ascertained  and  locat- 
ed with  precision,  the  courses  and  distances,  when  explicit,  must  gov- 
ern.   Drew  V.  Swift,  46  N.  Y.  204,  209. 
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The  eAndence  in  the  present  case,  while  indicating  that  the  division 
fence  bounding  the  land  formerly  occupied  by  Amow  stood  some  dis- 
tance south  of  a  line  250  feet  north  of  the  Southern  Westchester  turn- 
pike, fell  far  short  of  locating  the  Hne  on  which  it  did  stand  with  pre- 
cision. Furthermore,  since  what  we  have  to  discover  is  the  intention 
of  Townshend,  we  may  consider  that,  when  he  came  to  convey  the  land 
lying  north  of  that  previously  conveyed  to  Wilson,  he  did  so  by  a  de- 
scription which  began  where  the  description  in  Wilson's  deed  left  off, 
thus  clearly  excluding  defendant's  ancestor  in  title  from  the  ownership 
of  anything  lying  less  than  250  feet  4  inches  from  the  Southern  West- 
chester turnpike. 

II  there  were  nothing  else  in  the  case,  we  should  find  it  difficult  to 
deny  plaintiff's  claim  of  title  to  the  disputed  strip. 

[3]  There  are,  however,  other  circumstances  which,  in  our  opin- 
ion, are  controlling.  The  question  as  to  the  ownership  of  the  disputed 
strip  by  the  brothers  McNichol  became  acute  as  early  as  1891,  and 
they  then  procured  a  survey  to  be  made  with  a  view  to  fixing  the  north- 
erly line  of  their  property,  which  was  thereby  located  at  the  northerly 
boundary  of  the  disputed  strip.  Thereupon  the  McNichols,  "with  the 
knowledge  and  consent  of  Michael  Flynn,"  then  the  owner  of  the  prop- 
erty now  owned  by  defendant,  as  the  court  has  found,  erected  a  divi- 
sion fence  at  a  line  250  feet  and  4  inches  from  the  Southern  Westches- 
ter turnpike,  thus  inclosing  into  the  property  occupied  by  the  McNichols 
the  strip  of  land  which  is  the  subject  of  this  action.  Michael  Flynn 
not  only  consented  to  the  erection  of  the  fence  on  this  line  but  actually 
contributed  to  the  expense  of  its  erection.  From  that  date  until  1913, 
a  period  of  22  years,  the  strip  has  remained  in  the  undisturbed  pos- 
session of  plaintiff  and  his  brother.  Michael  Flynn  in  his  own  behalf 
or  in  behalf  of  his  wife,  the  present  owner,  though  asserting  from  time 
to  time  a  disposition  to  cause  the  fence  to  be  restored  to  its  former 
position,  never  actually  took  any  steps  to  compel  such  restoration.  In 
1913  Flynn  forcibly  removed  the  fence  to  its  old  position,  thus  eject- 
ing plaintiff  from  possession  of  the  strip. 

Assuming  that  there  was  in  1891  an  honest  dispute  and  perhaps  a  fair 
question  of  difference  as  to  whether  or  not  plaintiff  and  his  brother  had 
acquired  title  to  the  strip  in  question,  we  are  of  opinion  that  the  prac- 
tical location  of  the  boundary  line  by  consent  of  the  parties  in  1891, 
and  the  long-continued  acquiescence  in  that  location,  conclusively 
establishes,  as  between  the  parties  to  this  action,  the  plaintiffs'  title 
and  right  to  possession  of  the  strip  in  controversy.  The  rule  applicable 
to  such  a  case  is  well  settled  and  has  often  been  applied. 

"The  acquiescence  In  such  cases  affords  ground,  not  merely  for  an  Inference 
of  fact  to  go  to  the  Jury  as  evidence  of  an  original  parol  agreement,  but  for 
a  direct  legal  Inference  as  to  the  true  boundary  line.  It  Is  held  to  be  proof  of 
so  conclusive  a  nature  that  the  party  la  precluded  from  offering  any  evidence 
to  the  contrary,"  Baldwin  v.  Brown,  16  N.  X.  363;  Reed  v.  Farr,  35  N.  X. 
113,  117;   Katz  v.  Kaiser,  154  N.  X.  294,  4S  N.  E.  5^. 

The  rule  was  adopted  as  a  rule  of  repose  with  a  view  to  quieting 
titles.    In  Sherman  v.  Kane,  86  N.  Y.  57,  73,  the  court  said: 

"The  doctrine  as  to  the  practical  location  of  a  boundary  line  Is  well  settled 
In  the  courta    It  was  adopted  as  a  rule  of  repose  with  a  view  of  quitting  ti- 
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ties,  and  rests  upon  tbe  same  ground  as  the  statute  In  reference  to  advcsrse 
possession  which  has  continued  for  a  period  of  20  years.  •  •  •  It  applies, 
not  only  to  cases  of  disputed  boundary,  but  to  those  about  whicb  there  can 
be  DO  real  question." 

Upon  the  case  made  by  the  proofs,  the  plaintiff  was  entitled  to  a 
judgment  in  his  favor.  The  trial  was  had  before  the  court,  a  jury  hav- 
ing been  dispensed  with,  and  it  is  quite  evident  that  all  the  available 
evidence  was  produced.  We  may  therefore  proceed  to  render  final 
judgment. 

The  judgment  appealed  from  will  be  reversed,  and  a  judgment  grant- 
ed in  favor  of  plaintiff  in  accordance  with  the  prayer  of  the  complaint, 
with  costs  to  appellant  in  this  court  and  in  the  court  below.  The  sixth 
finding  of  fact  is  reversed  in  so  far  as  it  finds  that  the  possession  of  the 
disputed  strip  by  plaintiff  and  his  brother,  after  the  erection  of  the 
division  fence  in  1891,  was  not  adverse  possession  by  said  plaintiff  and 
was  not  hostile  to  defendant  or  her  predecessor  in  title.  The  seventh, 
eighth,  ninth,  tenth,  and  eleventh  findings  of  fact  are  reversed,  as  well 
as  all  of  the  conclusions  of  law  found  at  the  request  of  defendant.  The 
findings  of  fact  requested  by  plaintiff  and  refused  by  the  court  and 
numbered  twelfth,  fifteenth,  and  sixteenth  are  found,  as  well  as  the 
conclusions  of  law  also  requested  by  the  plaintiff  and  numbered  1  and 
2.    Settle  order  on  notice.    All  concur. 


MBIGHAN  T.  EMIGRANT  INDUSTRIAL  SAVINGS  BANK.    (No.  7210.) 

(Supreme  Court,  Appellate  Division,  First  Department.    May  14,  1915J 

L  Banks  and  Banking  i3=3306 — Savings  Banks — ^Payment  of  Deposits — 
Pbodtjction  op  Passbook. 

Under  the  provision  of  the  Banking  r,aw  t  that  no  savings  bank  chall 
pay  any  deposit  unless  the  passbook  of  the  depositor  shall  be  produced  and 
the  proper  entry  made  therein  at  the  time,  the  production  of  the  passbook 
is  not  an  arbitrary  condition ;  and,  where  a  savings  bank  had  made  no 
rule  regulating  payment,  the  book  could  not  be  produced,  as  It  was  au- 
thorized to  do  by  the  Banking  Law,  if  a  depositor  showed  a  reasonable 
excuse  for  his  failure  to  present  his  book  when  he  sought  to  withdraw  bia 
money,  he  could  recover  the  deposit  without  producing  the  book. 

(Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {S  1177- 
1182;   Dec.  Dig.  <S=»305.1 

2.  Banks  and  Banking  €=>305 — Savings  Banks — Patmknt  of  DEPoarrs — 

Pbodcction  Of  Passbook. 

Tl\e  reasonableness  of  the  depositor's  excuse  for  not  producing  the  pass- 
book must  be  determined  in  the  light  of  the  purpose  of  the  rule  requiring 
the  production  of  the  book,  which  is  to  protect  the  bank  against  the  pay- 
ment of  deposits  to  persons  other  than  those  entitled  thereto. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §{  1177- 
1182;  Dec.  Dig.  <S=>305.] 

3.  Banks  and  Banking  $=>305 — Savings  Banks — Patuent  of  Deposits — 

Production  of  Passbook. 

A  savings  bank  depositor,  while  in  Ireland  with  his  wife,  sent  hla  pass- 
book with  a  draft  on  the  savings  bank  to  the  bank,  and  thereafter  was 
committed  to  a  lunatic  asylum.  While  so  confined  a  registered  mail  pack- 
age from  the  bank,  containing  the  book,  was  delivered  to  the  depositor's 
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Wife,  who  neither  visited  nor  commnnlcated  with  the  depositor  while  in 
the  asylum,  and  after  he  left  it,  he  found  the  house  where  they  bad  been 
living  vacant,  and  could  obtain  no  Information  concerning  her  where- 
abouts. The  wife  had  relatives  living  near  by,  but  the  depositor  did  not 
inquire  of  them,  but  It  did  not  appear  that  they  could  have  given  htm 
any  information.  The  bank  received  a  communication  from  the  wife, 
stating  that  the  book  was  In  her  possession,  and  refused  to  pay  the  de- 
positor without  its  production,  but  expressed  no  dissatisfaction  as  to  the 
sutlidency  of  the  depositor's  search  for  his  wife.  Held,  that  the  depositor 
showed  a  sufficient  excuse  for  his  failure  to  produce  the  book,  and  was 
entitled  to  recover  the  deposit  without  its  production. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  §§  1177- 
1182;  Dec.  Dig.  «=»305.] 

Dowllng  and  McLaughlin,  33.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Joseph  Meighan  against  the  Emigrant  Industrial  Savings 
Bank.  From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff, 
and  from  an  order  denying  its  motion  for  new  trial  on  the  minutes,  de- 
fendant appeals.    Affirmed. 

The  facts  were  as  follows :  The  plaintiff,  then  a  resident  of  New  York  City, 
bad  an  account  with  tlie  defendant  standing  in  his  individual  name.  The 
account  was  subject  to  the  defendant's  by-laws,  which  contained  this  provi- 
sion: "The  bank  shall  not  be  liable  or  called  on  to  make  any  payment  without 
the  presenting  of  the  passbook  at  its  counter,  that  the  proper  entry  may  be 
made  in  it."  When  the  account  was  opened  and  when  this  action  was  com- 
menced, the  Banking  Law  provided  that  no  savings  bank  shall  pay  any  de- 
posit unless  the  passbook  of  the  depositor  shall  be  produced  and  the  proper 
entry  made  therein  at  the  time  of  the  transaction.  It  further  provided  that 
the  trustees  of  savings  t»anka  might,  in  their  by-laws,  provide  how  payment 
should  be  made  in  case  of  loss  of  passbooks,  or  under  other  e.<cceptlonal  cir- 
i-umstances,  where  the  books  could  be  produced  without  loss  or  serious  in- 
convenience to  depositor,  the  right  to  make  such  payments  to  cease  when  the 
Superintendent  of  Banks  should  so  direct  The  by-laws  of  the  defendant 
inade  no  provision  whatever  for  a  payment  without  the  production  of  the 
passbook. 

In  the  summer  of  1912,  plaintiff,  with  Bridget,  his  wife,  went  to  Dublin, 
Ireland,  where  they  lived  at  No.  7  Malachy  Road.  While  at  this  place  plaintiff 
mailed  to  defendant  his  passbook,  together  with  a  draft  on  defendant  for  $50. 
Having  received  the  book  and  draft,  the  defendant,  on  July  30,  1912,  return- 
ed the  book  with  a  draft  for  the  equivalent  of  $50  to  defendant  by  registered 
mall,  and  on  August  8,  1912,  the  package  was  delivered  to  plaintiff's  wife,  at 
No.  7  Malnchy  Road.  In  the  latter  part  of  July,  1912,  plaintiff  was  com- 
mitted to  a  lunatic  asylum,  where  he  was  confined  for  five  weeks.  Including 
the  8th  day  of  August,  1912.  On  leaving  the  asylum,  plaintiff  Inquired  at 
the  general  post  office  In  Dublin,  and  was  told  that  the  registered  package 
sent  by  the  defendant,  and  containing  plaintiff's  bank  book,  had  been  deliv- 
ered to  his  wife  as  above  recited.  Plaintiff  did  not  see  his  wife  while  he  was 
in  the  asylum  or  after  he  left  After  leaving  the  asylum,  plaintiff  went  to 
No.  7  Malachy  Road  and  found  the  house  vacant  He  inquired  of  neighbors 
concerning  the  whereabouts  of  his  wife,  but  obtained  no  information.  The 
wife  had  relatives  living  near  Dublin,  but  plaintiff  did  not  inquire  for  her 
of  them.  Subsequently  plaintiff  wrote  to  defendant  asking  for  a  payment 
on  account  and  In  reply  was  told  he  could  draw  no  money  without  presenting 
the  passbook,  and  that  defendant  had  received  a  communication  from  plain- 
tiff's wife  stating  that  it  was  in  her  possession. 

There  was  no  evidence  that  the  \vlfe  made  any  claim  to  the  book  adverse 
to  plaintiff,  and  plaintiff  testified  that  he  had  never  assigned  the  book,  or  any 
Interest  therein.     On  returning  to  this  country,  plaintiff  made  demand  on 

defendant  for  the  amount  remaining  to  his  credit.    He  also  informed  defeud- 

^ 
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ant.  In  spbstance,  of  the  facts,  showing  bis  inability  to  produce  fbe  book, 
but  his  demand  was  refused,  defendant  taking  the  position  that  it  woold  not 
pay  without  the  book.    Thereupon  this  action  was  ciMumenced. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Richard  O'Gorman,  of  New  York  City,  for  appellant. 
Richard  J.  Donovan,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  [1,  2]  The  defendant  does  not  contend  that  the 
provision  of  the  Banking  Law  requiring  the  production  of  the  pass- 
book is  an  arbitrary  condition  that  must,  at  all  hazards,  be  complied 
with,  but  if  it  did,  the  contention  could  not  be  upheld.  In  Warhus  v. 
Bowery  Savings  Bank,  21  N.  Y.  543,  it  appeared  that  in  pursuance  of 
the  provisions  of  the  act  incorporating  the  defendant,  by  which  it  was 
authorized  to  prescribe  regulations  for  the  withdrawal  of  moneys,  the 
defendant  had  adopted  a  rule  that  "no  person  shall  have  the  right  to 
demand  any  part  of  this  principal  or  interest  without  producing  the 
original  book,  that  such  payment  may  be  entered  therein,"  and  it  was 
held  that  proof  of  the  loss  of  the  passbook,  or  inability  to  find  it  after 
proper  search,  excused  its  nonproduction  and  entitled  the  depositor  to 
his  money.  But  the  plaintiff  in  that  case  having  offered  no  proof  what- 
ever of  the  loss  or  destruction  of  the  book  or  any  proof  to  account  for 
its  nonproduction,  a  dismissal  of  the  complaint  was  sustained.  In  the 
present  case,  defendant  having  made  no  rule  regulating  payment 
where,  because  of  its  loss  or  because  of  other  exceptional  circum- 
stances the  book  could  not  be  produced,  the  first  inquiry  musj  be 
whether  the  facts  disclosed  a  reasonable  exctfse  for  plaintiff's  failure  to 
present  his  book  when  he  sought  to  withdraw  his  money.  The  evi- 
dent purpose  of  the  rule  requiring  the  production  of  the  book  is  to  pro- 
tect the  bank  against  the  payment  of  deposits  to  other  than  those  en- 
titled thereto,  and  the  reasonableness  of  the  excuse  for  not  producing 
the  book  must  be  determined  in  the  light  of  this  purpose.  Had  it  been 
shown  that  the  book  was  actually  lost,  a  refusal  to  pay  without  its  pro- 
duction would  not  have  been  justified.  Mierke  v.  Jefferson  County 
Savings  Bank,  208  N.  Y.  347,  101  N.  E.  889,  46  L.  R.  A.  (N.  S.)  194, 
Ann.  Cas.  1914D,  21. 

[3]  Is  the  situation  changed  because,  although  it  is  to  be  inferred 
that  the  book  is  in  the  possession  of  a  certain  identified  individual  (no 
ground  for  suspecting  an  adverse  claim  on  his  part  appearing),  the 
whereabouts  of  that  person  cannot,  after  reasonable  search,  be  ascer- 
tained? I  think  not.  Assuming  that  the  delivery  of  the  registered 
package  by  the  Irish  post  office  authorities  to  plaintiff's  wife  was  justi- 
fied, notwithstanding  it  was  addressed  to  plaintiff  himself,  what  pre- 
sumption can  follow,  except  that  the  wife  received  the  package  as 
plaintiff's  agent  and  to  hold  for  him?  When  after  his  release  from  the 
asylum  plaintiff  returned  to  the  marital  domicile  and  found  it  closed, 
and  when  after  inquiry  of  those  living  in  the  neighborhood  plaintiff 
was  unable  to  ascertain  the  whereabouts  of  his  wife,  I  think  he  had 
performed  every  duty  that  could  be  reasonably  required,'  particularly 
in  view  of  the  fact  that  tlie  uncertainty  of  his  wife's  whereabouts  was 
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accentuated  from  the  circumstance  that  she  had  neither  visited  nor 
communicated  with  him  while  he  was  in  the  asylum.  In  Palmer  v. 
Providence  Institution  for  Savings,  14  R.  I.  68,  $1  Am.  Rep.  341,  after 
the  death  of  the  depositor,  plaintiff,  his  administrator,  was  unable  to 
obtain  the  passbook  from  the  depositor's  family,  who  had  taken  pos- 
session of  it  after  his  death,  which  fact  plaintiff  communicated  to  the 
defendant,  which  refused  to  pay,  but  the  court  held  plaintiff  entitled  to 
recover.  There  is  nothing  in  the  record  before  us  to  show,  that  if  the 
plaintiff  had  made  inquiry  of  them',  the  relatives  of  his  wife,  who  lived 
near  Dublin,  could  have  given  him  any  information  of  her  whereabouts. 
The  plaintiff  testified  that  on  several  occasions  he  called  at  defendant's 
banking  house  and  informed  its  deputy  comptroller  of  all  the  facts 
concerning  his  search  for  his  wife  and  his  attempts  to  get  possession  of 
his  book,  but  that  he  was  told  that  no  payment  would  be  made  without 
the  book,  and  this  was  corroborated  by  the  deputy  comptroller,  who 
said,  "I  told  him  where  the  passbook  was,  and  we  had  information  it 
was  in  the  hands  of  his  wife."  On  these  facts  the  jury  was  justified  in 
finding  that,  having  adopted  no  rule  or  by-law  regulating  the  conditions 
under  which  deposits  might  be  withdrawn  without  producing  the  book, 
defendant  stood  out  and  refused  to  pay  solely  on  this  ground.  If  the 
defendant  was  dissatisfied  with  the  sufficiency  of  the  attempts  plaintiff 
had  made  to  get  possession  of  the  book,  it  should  have  said  so,  and 
although  I  do  not  mean  to  suggest  that  it  would  then  have  been  plain- 
tiff's duty  %o  have  pursued  any  further  search,  I  think  that,  defendant 
having  failed  to  make  any  objection  on  the  ground  of  insufficient  search 
at  the  time  when  demand  was  made  upon  it,  and  having  apparently 
placed  its  refusal  on  the  sole  ground  that  the  book  was  not  produced 
and  was  in  possession  of  plaintiff's  wife,  it  is  in  no  position  now  to 
claim  that  plaintiff's  search  for  his  wife  was  not  as  thorough  as  it 
might  have  been. 

The  judgment  and  order  should  beafiirmed,  with  costs. 

INGRAHAM,  P.  J.,  and  LAUGHLIN,  J.,  concur. 

DOWLING,  J.  (dissenting).  The  account  of  the  plaintiff  was  re- 
ceived by  the  defendant  subject  to  the  latter's  by-laws,  which  were 
printed  in  the  depositor's  book,  and  which  constituted  part  of  the  con- 
tract between  the  parties  on  which  the  deposit  was  received.  Warhus 
V.  Bowery  Savings  Bank,  21  N.  Y.  543.  One  of  these  by-laws  pro- 
vided : 

"The  bank  Aall  not  be  liable  or  called  on  to  make  any  payment  without  the 
presenting;  of  the  passbook  at  Its  counter,  that  the  proper  entry  may  be  made 
In  It,  nor  shall  it  be  liable  for  any  deposit  unless  made  at  its  counter  during 
business  hours." 

The  Warhus  Case,  just  cited,  held  that  there  was  nothing  unreason- 
able in  such  a  regulation,  nor  did  it  work  a  forfeiture  of  the  depositor's 
money,  and  that  if  the  depositor,  when  he  wished  to  withdraw  the 
money,  could  not  do  what  the  regulation  of  the  defendant  required,  he 
must  do  the  next  best  thing — ^account  for  the  nonproduction  of  the 
passbook,  and  show  its  loss  or  destruction.  The  plaintiff  herein  has 
done  neither.   What  he  has  shown  is  that  the  passbook,  when  returned 
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to  him  by  mail  by  defendant,  as  instructed  by  him,  was  taken  posses- 
sion of  by  his  wife,  who  presumably  still  retains  the  same.  He  has 
taken  no  legal  steps  to  secure  the  return  of  this  passbook.  He  left 
Ireland  without  any  adequate  effort  to  find  his  wife,  to  ascertain  her 
whereabouts,  or  to  regain  possession  of  the  book.  This  despite  the 
fact  that  she  had  a  brother  and  sister  living  in  Ireland  within  a  short 
distance  of  his  then  residence  there,  and  from  neither  of  them  did  he 
seek  any  information  as  to  his  wife's  whereabouts.  He  returned  to 
this  country  without  any  attempt  to  regain  possession  of  his  passbook, 
though  he  knew  from  the  bank's  correspondence  with  him  that  they 
stood  upon  their  contract  and  would  not  pay  him  without  the  produc- 
tion of  the  book.  Mierke  v.  Jefferson  County  Savings  Bank,  208  N. 
Y.  347,  101  N.  E.  889,  46  L.  R".  A.  (N.  S.)  194,  Ann.  Cas.  1914D,  21, 
held  that  where  a  bank  had  failed  to  make  a  by-law  providing  for  the 
method  of  making  payments  in  cases  of  the  loss  of  a  passbook,  or 
other  exceptional  cases,  where  the  book  could  not  be  produced  without 
loss  or  serious  inconvenience  to  depositor  (Banking  Law  [Consol. 
Laws,  c.  2]  §  143)  the  defendant  could  not  insist  on  the  giving  of  an 
indemnity  bond,  but  the  only  question  was  whether  plaintiff  had  given 
satisfactory  evidence  of  the  loss  of  the  book.  Here  the  record  af- 
firmatively shows  that  the  book  is  in  existence;  it  has  not  been  lost, 
but  to  plaintiff's  knowledge  is  in  the  possession  of  a  third  party;  he 
has  taken  no  means  to  regain  such  possession ;  and  therefore,  it  seems 
to  me,  until  plaintiff  has  exhausted  every  reasonable  means  of  obtain- 
ing possession  of  his  passbook,  or  has  made  the  party  holding  it  a  party 
defendant  in  his  action,  that  he  cannot  recover  against  the  depositary  in 
the  face  of  the  express  terms  of  the  contract  between  them,  which  have 
been  held  not  to  be  unreasonable.  I,  therefore,  believe  that  the  judg- 
ment appealed  from  should  be  reversed,  with  costs,  and  judgment  given 
in  favor  of  defendant,  with  costs. 

McLaughlin,  j.,  concurs. 

(90  Ml8C.  Rep.  92) 

DURKEB  T.  SMITH  et  al. 

(Supreme  Court,  Special  Term,  Warren  County.    April,  1910.) 

L  'WiLr.s  ®=»427— Pbobate — Conclusiveness. 

Under  direct  provisions  of  Code  Civ.  Proc.,  §  2625,  a  decree  of  the  Sur- 
rogate Court  admitting  a  will  to  probate  concludes  one  a  party  to  the 
proceedings  as  to  the  validity  of  tlie  making  and  execution  of  the  wilL 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent.  Dig.  f  916;  Dec.  Dig. 
<e=>427.] 

2.  PBaPETUiTuss  «=>3— Statute— Validitt. 

As  the  rule  against  perpetuities  is  only  statutory,  and  the  Iieglsla- 
ture  may  abrogate  it,  Gen.  Municipal  Law  (Consol.  Laws,  c.  24)  art.  7, 
permitting  devises  and  bequests  for  the  purpose  of  creating  and  main- 
taining pubUc  parks,  libraries,  etc.,  is  not  unconstitutional. 

[Bd.  Note. — ^For  other  cases,  see  Perpetuities,  Cent.  Dig.  {  8 ;  Dec.  Dig. 

^=»3.] 
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8.  CSONSTITDTIORAI.  Ll.W  4s»64 — VXLKQAXIOJl  OT  PoWXR — VOVUATIOJI  OF  COB- 
POBATI0N8. 

Const,  art.  8,  t  1,  provldeB  that  corporations  may  be  formed  under 
general  laws  passed  by  the  Legislature.  Geu.  Municipal  Law,  art  7, 
provides  for  devises  for  the  purpose  of  creating  public  parkst  libraries, 
eta,  and  that  whenever  such  devise  Is  made,  the  trustees  shall  become 
a  corporation  without  the  necessity  of  complying  with  further  formali- 
ties. Held,  that  the  provisions  for  the  formation  of  corporations  were 
not  unconstitutional. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  H  91, 
02;   Dec.  Dig.  <S=»64.] 

4.  Wiixs     «=>81— Testamentabt     Poweb— Restrictions— Chabitabui     Be- 
Q■^Eel^— Validity. 

Under  Gen.  Municipal  Law,  }  146,  prohibiting  any  devise  or  bequest  to 
certain  diarltlea  of  more  than  one-half  of  the  estate  of  the  testator  over 
and  above  the  payment  of  debts.  In  case  he  shall  leave  a  spouse,  child, 
or  parent  surviving  him,  an  attempted  devise  and  bequest  of  a  testator's 
entire  property  after  the  expiration  of  his  wife's  life  estate,  while  not 
valid  as  to  one-half  of  the  property,  Is  valid  as  to  the  remainder. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {§  201,  202;  Dec. 
Dig.  «s>81.] 

6.  Perpetuities  <S=5S— Suspension  of  Power  of  Alienation. 

Real  Property  Law  (Consol.  Laws,  c.  50)  i  42,  declares  that  the  absolute 
power  of  alienation  is  suspended  when  there  is  no  person  in  being  by 
whom  an  absolute  fee  in  possession  can  be  conveyed,  and  that  every 
future  estate  shall  be  void  In  Its  creation  which  shall  suspend  the  abso- 
lute power  of  alienation  for  a  longer  period  than  during  the  continuance 
of  not  more  than  two  lives  In  being.  A  testator  devised  to  his  wife  a 
life  estate,  with  the  provision  that  In  case  charitable  devises  in  remain- 
der were  held  void,  his  executors  should  take  in  remainder  as  joint  ten- 
ants. Held,  that  as  the  executors  might  convey  the  fee,  the  devise  to 
them  was  not  invalid  as  a  perpetuity ;  the  charitable  gifts  having  failed. 

[Ed.  Note. — For  other  cases,  see  Perpetuities,  Cent  Dig.  fS  4-47,  49- 
63,  56;    Dec.  Dig.  <S=»6.] 

6.  Wills  «=>13— Testamentabt  Powe&—Rbstbictioiis— Evasion. 

While  a  testator  may  not  evade  the  restriction  of  the  statute  forbid- 
ding the  devise  of  more  than  half  his  property  to  charity  where  he  leaves 
specified  relatives  surviving,  by  devising  it  to  Individuals  apparently  ab- 
solutely, but  really  under  an  understanding  with  them  that  they  will 
carry  out  his  wishes  as  to  charitable  disposition,  the  fact  that  such  a 
devise  was  made  by  testator  with  the  expectation  that  the  devisees  would 
carry  out  his  wishes,  and  that  they  in  fact  Intend  to  do  so,  wlU  not  in- 
validate the  devise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {§  82-34,  38,  39 ;  Dec. 
Dig.  <©=>13.1 

7.  Wills  <s=»93— Secbet  Tbtjsts— Evidence. 

Evidence  held  Insufficient  to  establish  that  a  testator,  who  devised  prop- 
erty to  one  of  the  objects  authorized  by  Gen.  Municipal  Law,  art  7, 
devised  one-half  of  it  to  his  executors  In  secret  trust 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S3  222-224;  Dec. 
Dig.  <S=>93.] 

Action  by  Henry  C.  Durkee  against  Orville  C.  Smith,  as  executor 
and  others.    Judgment  for  defendants. 
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Beecher  S.  Clother,  of  Glens  Falls  (Edward  M.  Angell,  of  Glens  Falls, 
of  counsel),  for  plaintiff. 

L.  M.  Brown  and  J.  A.  Kellogg,  both  of  Glens  Falls,  for  defendants 
Louis  M.  Brown  and  others. 

Salisbury  &  Rowe,  of  Saratoga  Springs,  for  defendants  Crandall  and 
Wicks. 

James  McPhillips,  of  Glens  Falls,  guardian  ad  litem,  pro  se. 

BORST,  J.  The  plaintiff  brings  this  action  for  a  partition  of  the 
real  property  left  by  Henry  Crandall,  deceased,  claiming  that  the  at- 
tempted disposition  thereof  by  will  is  void. 

Mr.  Crandall  died  January,  1913,  leaving  a  will  dated  December  30, 
1902,  with  two  codicils,  dated,  respectively,  December  10,  1903,  and 
May  24,  1911.  The  will  and  codicils  were  admitted  to  probate  in  the 
Surrogate's  Court  of  Warren  County  June,  1913,  after  a  contest  in 
which  the  plaintiff  and  the  other  heirs  of  Henry  Crandall  were  parties. 
Mr.  Crandall  left  him  surviving  his  widow,  Betsey  W.  Crandall,  who 
died  before  the  trial  of  this  action,  and  certain  relatives,  cousins,  of 
whom  the  plaintiff  was  one,  and  descendants  of  cousins.  The  testator 
by  his  will  gives  his  widow  the  use  for  her  life  of  all  his  property  after 
the  payment  of  his  debts.  The  remainder,  subject  to  such  life  estate, 
he  gives  to  the  defendants  Brown,  Smith,  Little,  Williams,  and  one 
William  A.  Wait,  as  trustees,  in  trust,  to  maintain  a  public  library  and 
public  parks  in  Glens  Falls,  directing  that  they,  as  such  trustees,  should 
take  and  hold  the  property  under  the  provisions  of  article  7  of  the  Gen- 
eral Municipal  Law  of  the  state  under  the  corporate  name  o£  "The 
Crandall  Trust."  Mr.  Wait  died  prior  to  the  testator's  death.  Direc- 
tions are  contained  in  the  provisions  of  the  will  creating  the  trust  "with 
lespect  to  the  management  of  the  property,  which  are  not  important 
in  the  consideration  of  this  case.  By  paragraph  "Tenth"  of  the  vrill, 
which  follows  the  provisions  giving  the  life  estate  to  the  widow  and 
for  the  creation  of  the  trust,  the  testator  provides  as  follows : 

"Tenth.  I  Intend  to  legally  dispose  of  all  my  estate  whatever  by  this  i"*®*^; 
ment ;  and,  to  be  more  certain  of  doing  so,  I  hereby  provide  and  will  ttiat  ii 
any  devise  or  bequest  hereinbefore  contained  for  any  cause  or  reason  1*  "' 
shall  be  held  to  be  unlawful,  Invalid  or  void,  then  in  any  and  every  sucn 
case  or  cases  I  hereby  give,  devise  and  bequeath  any  and  all  the  property  ^^ 
estate  whatever  as  to  which  the  hereinbefore  devise  or  bequest  or  any  I*^**yl 
any  such  devise  or  bequest  is  or  shall  be  held  to  be  unlawful,  invalid  or  "^fj- 
to  said  Louis  M.  Brown,  Orville  C.  Smith,  Russell  A.  Little,  William  A.  ■Wa«  " 
Sherman  Williams,  not  as  trustees  nor  as  tenants  in  common,  but  to  tlaeffi  a? 
Individuals  and  absolutely,  and  jointly  and  as  Joint  tenants,  and  to  t>e  ''^" 
by  them  in  joint  tenancy." 

By  the  first  codicil,  the  testator  recites  that  he  has  acquired  since  the 
making  of  his  will  certain  property  upon  which  stands  a  church  erected 
for  church  purposes  by  John  J.  Harris,  and  he  requests  his  trustees  to 
expend  from  the  income  of  his  property  so  much  as  in  their  discretion 
is  necessary  and  they  lawfully  may  to  maintain  his  grave  and  iataily 
plot  with  the  church  buildings  and  surrounding  grounds  and  fences 
in  good  order  as  a  token  of  respect  and  monument  to  the  memory  of 
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Mr.  Harris.    He  expresses  a  desire  that  the  Harris  Church  property 
shall  not  be  sold,  but  does  not  make  this  as  a  direction,  and  then  states : 

"Tbls  Instrument  sliall  be  allowed  only  Buch  effect  as  It  can  legally  bare 
without  impairing  to  any  extent  whatever,  the  provisions  of  my  said  will  as 
a  valid  and  effectual  disposition  of  all  my  property." 

By  the  second  codicil,  the  testator  authorizes  the  trustees  named  in 
his  will  to  use  any  surplus  income  from  his  residuary  estate  not  needed 
for  the  parks  and  library  for  the  aid  and  instruction  of  children. 

[  1  ]  The  plaintiff  was  a  party  to  the  proceedings  in  Surrogate's  Court 
admitting  the  will  to  probate.  His  appearance  m  that  court  makes  its 
decree  conclusive  against  his  right  to  further  question  the  validity  of 
the  making  and  execution  of  the  will.  Section  2625,  Code  of  Civil 
Procedure. 

[2]  The  plaintiff  urges  that  the  statute  under  which  the  trust  is  at- 
tempted to  be  created  is  unconstitutional,  in  that  it  authorizes  the  crea- 
tion of  a  perpetuity,  and  delegates  the  power  to  form  a  corporation. 
The  rule  against  perpetuities  is  statutory,  and  the  Legislature  by  like 
statutory  authority  can  abrogate  it,  and  this  they  have  done  to  the  ex- 
tent of  allowing,  under  article  7  of  the  General  Municipal  Law,  a  de- 
vise of  real  estate  and  its  proceeds  for  the  purpose  of  creating  and 
maintaining  public  parks,  public  libraries,  and  aiding  and  instructing 
children.  The  dispensation  or  rights  of  a  charitable  corporation  to 
hold  real  property  is,  in  effect,  a  repeal  pro  tanto  of  the  statute  against 
perpetuities,  and  has  been  sustained  in  numerous  cases.  Wetmore  v. 
Parker,  52  N.  Y.  450;  Cottman  v.  Grace,  112  N.  Y.  299,  19  N.  E.  839, 
3  L.  R.  A.  145 ;  Bird  v.  Merklee,  144  N.  Y.  544-550,  39  N.  E.  645,  27 
L.  R.  A.  423;  Matter  of  Griffin,  167  N.  Y.  71,  60  N.  E.  284;  Cong. 
Unit.  Soc.  V.  Hale,  29  App.  Div.  396,  51  N.  Y.  Supp.  704. 

[3]  Neither  is  there  any  force  in  the  contention,  made  on  the  part  of 
the  plaintiff,  that  the  statute  is  unconstitutional  because  it  delegates 
power  to  form  a  corporation.  The  Constitution  of  the  state  (article 
8,  section  1)  provides  that  corporations  may  be  formed  under  general 
laws  passed  by  the  Legislature.  The  manner  in  which  a  corporation 
shall  be  created  and  come  into  being  is  left  to  legislative  discretion  and 
direction.  By  the  General  Municipal  Law  under  consideration,  the 
Legislature  has  seen  fit  to  enact  that  a  grant  of  property  by  deed  or  will 
to  trustees  for  certain  specified  public  purposes  shall  have  the  effect  of 
forming  the  trustees  into  a  corporation  without  the  necessity  of  comply- 
ing with  further  formalities  which  they  might  have  but  did  not  require. 
The  trustees  on  the  death  of  the  testator,  his  wife  then  living,  took  a 
vested  remainder  in  his  property,  and  the  corporation  thereupon  came 
into  existence  at  that  time  by  the  very  words  of  the  statute,  and  hence 
there  was  no  delaying  the  creation  of  the  corporation.  The  delay  was 
only  in  the  time  when  possession  of  the  property  should  pass  to  the 
trustees. 

[4]  The  General  Municipal  Law  provides  (section  l46): 

"This  article  shall  not  be  construed  or  held  to  authorize  any  devise  or  be- 
quest whatever,  *  *  *  of  more  than  one-half  of  the  estate  of  the  testator 
or  testatrix  over  and  above  the  payment  of  debts,  liabilities  and  expenses,  in 
case  he  or  she  shall  leave  a  husband,  wife,  child,  or  parent  him  or  her  sur- 
viving." 
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By  his  will  the  testator  first  directs  the  payment  of  all  his  debts; 
next,  he  gives  his  wife,  if  she  survives  him,  aU  his  estate — 

"for  and  during  her  natural  life,  such  life  estate  to  be  accepted  by  her  In  full 
discbarge  of  all  claims  on  my  estate  whatever.  •  *  •  In  case  my  wife 
shall  not  survive  me,  or  If  she  shall  survive  me,  then  upon  her  decease  I  give, 
devise  and  bequeath  all  said  residue  above  mentioned  to  [the  parties  named] 
as  trustees  and  to  their  successors  In  trust  Such  trustees  and  their  successor 
shall  be  a  corporation  under  the  name  of  'The  Crandall  Trust'  and  they  shall 
take  and  hold  said  rest  and  residue  [as  a  corporation  for  the  purpose  of] 
creating  •  *  •  and  maintaining  a  public  library  and  one  or  more  public 
parks  In  said  village  of  Glens  Falls." 

It  was  conceded  on  the  trial  of  the  action  that  the  testator  left  at 
least  $200,000  of  real  estate  and  $50,000  of  personal  estate. 

As  Mrs.  Crandall  survived  her  husband,  the  question  is  now  pre- 
sented, Did  the  testator  devise  or  bequeath  to  the  trust  more  than  the 
one-half  of  his  estate,  and  if  he  did,  what  effect  will  that  have  upon  the 
trust  devise  ?  The  estate  of  the  testator  for  the  purposes  here  consid- 
ered is  that  which  was  left  after  the  payment  of  debts.  While  it  might 
well  be  assumed  from  the  history  of  the  testator's  life  as  contained  in 
the  evidence,  and  in  the  absence  of  proof  that  his  debts  were  small,  if 
any,  yet  the  amount  of  his  debts  is  not  necessary  to  determine  the 
questions  presented.  Under  the  terms  of  the  will  the  trust  would  take 
that  part  of  the  estate,  "rest  and  residue,"  remaining  on  the  death  of 
the  wife,  were  it  not  for  the  prohibition  of  the  statute  against  more 
than  one-half  passing  to  the  trust.  It  has  been  stipulated  that  more 
than  one-half  of  the  estate  was  bequeathed  and  devised  by  paragraph 
"Third"  of  the  will.  But  although  more  than  the  one-half  of  the  tes- 
tator's estate  is  given  to  the  trust,  that  will  not  aid  the  plaintiff.  The 
one-half  of  the  estate  permitted  by  the  statute  to  be  given  for  the  pur- 
poses of  the  trust  will  pass  for  that  purpose,  while  the  other  one-half 
will  pass  to  the  trustees  as  individuals  under  the  provisions  of  the 
"Tenth"  clause  of  the  will.  The  statutes  of  the  state  enacted  prior  to 
the  one  in  question,  limiting  gifts  for  charitable  purposes,  uniformly 
provide  that  such  gifts,  in  case  they  exceed  the  amount  permitted,  shall 
be  valid  to  the  extent  authorized.  The  section  of  the  statute  now  con- 
sidered does  not  contain  a  similar  provision,  nor  does  it  contain  lan- 
guage from  which  it  may  be  inferred  that  because  the  gift  exceeds  the 
limit,  the  whole  gift  fails.  The  statute  (General  Municipal  Law),  by 
its  terms,  "shall  not  be  construed  or  held  to  authorize  any  devise  or  be- 
quest *  *  *  of  more  than  one-half  of  the  estate  of  the  testator" 
after  the  payment  of  debts  in  the  case  of  certain  surviving  relatives. 
No  penalty,  however,  is  attached  against  the  attempt  to  devise  or  be- 
queath more  than  the  one-half  of  an  estate,  and  in  its  absence  the  intent 
of  the  testator  will  prevail  to  the  extent  at  least  permitted  by  the  stat- 
ute, as  the  scheme  of  the  testator  will  not  be  destroyed;  the  extent 
only  of  it  being  affected. 

[5]  Against  the  validity  of  the  "Tenth"  clause  plaintiff's  counsel 
urges  two  objections:  First,  that  the  words,  "to  be  held  txy  them  in 
joint  tenancy"  creates  an  unlawful  suspension  of  the  power  of  alien- 
ation;  second,  because  the  devise  in  the  "Tenth"  clause  of  the  will 
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was  upon  a  secret  trust,  intended  to  evade  the  provisions  of  the  stat- 
ute.   Section  42  of  the  Real  Property  Law  provides  tliat : 

"The  absolute  power  of  alienation  Is  suspended,  when  there  are  no  persons 
In  being  by  whom  an  absolute  fee  In  possession  can  be  conveyed.  Every  fu- 
ture estate  shall  be  void  In  Its  creation,  which  shall  suspend  the  absolute 
power  of  alienation,  by  any  limitation  or  condition  whatever,  for  a  longer 
period  than  during  the  continuance  of  not  more  tiuu  two  lives  in  t>eing  at  the 
creation  of  the  estate." 

We  may  therefore  have  more  than  two  lives  in  being  in  whom  an 
estate  may  be  vested,  and  yet  so  long  as  they  have  an  absolute  pow- 
er of  conveying  a  fee  in  possession,  it  is  not  violative  of  the  statute. 
Where  there  are  living  parties  named,  as  we  have  here,  who  have  unit- 
edly the  entire  right  of  ownership  and  can  convey  an  absolute  fee  in 
possession,  the  statute  can  have  no  application. 

[8,  7]  As  to  the  second  objection  urged  against  the  effectiveness 
of  the  "Tenth"  clause,  plaintiff's  contention  is  that  the  devise  in 
this  clause  was  upon  a  secret  understanding  or  agreement  that  the 
donees  named  should  turn  over  to  the  corporation  formed  under  the 
trust  clause  of  the  will  whatever  interest  in  the  property  they  might  re- 
ceive as  individuals  under  it ;  that  such  secret  understanding,  being  de- 
signed to  evade  and  defeat  the  provisions  of  the  statute,  was  fraudu- 
lent in  law  and  void,  and  that  therefore  the  individual  donees  named 
in  clause  "Tenth"  should  be  declared  trustees  ex  maleficio  for  the  plain- 
tiff and  the  other  heirs  of  any  property  which  might  otherwise  pass 
under  that  clause.  It  is  undoubtedly  true  that  if  there  was  an  agree- 
ment such  as  contended  by  plaintiff's  counsel,  express  or  implied,  be- 
tween the  testator  and  one  or  more  of  the  trustees,  the  effect  of  it 
would  be  to  vitiate  and  invalidate  any  devise  or  bequest  to  the  trustees 
as  individuals.  The  law  does  not  permit  the  testator  and  the  trus- 
tees as  individuals  to  enter  into  such  an  agreement  to  defeat  the  stat- 
ute and  to  do  indirectly  what  they  could  not  do  directly.  Amherst  Col- 
lege v.  Ritch,  151  N.  Y.  282,  45  N.  E.  876,  37  L.  R.  A.  305 ;  Dobie  v. 
Armstrong,  160  N.  Y.  584,  55  N.  E.  302 ;  Matter  of  Will  of  Keleman, 
126  N.  Y.  73,  26  N.  E.  968. 

Mr.  Crandall  undoubtedly  desired,  if  it  could  be  done,  that  the  whole 
of  his  estate  after  the  life  estate  of  his  wife  should  pass  to  "The  Cran- 
dall Trust."  This  is  not  only  expressed  in  the  terms  of  the  will,  but 
is  well  supported  by  the  evidence.  While,  however,  there  is  evidence 
that  the  trustees,  one  or  more,  knew  that  the  testator  desired  that  his 
property  should  go  to  "The  Crandall  Trust,"  yet  there  is  no  evidence 
that  they  knew  of  any  expectation  on  his  part  that  any  part  of  it  which 
could  not,  under  the  law,  pass  to  them  as  trustees  for  the  purpose  of 
the  trust,  and  which  might  come  to  them  under  the  "Tenth"  clause  of 
the  will,  should  be  devoted  otherwise  than  to  their  individual  uses  as 
stated  in  that  clause.  The  evidence  is  entirely  barren  of  any  promise, 
express  or  implied,  on  the  part  of  the  individuals  named  in  the  "Tenth"  • 
clause  that  they  would  take  whatever  property  might  come  to  them 
under  its  provisions  and  devote  it  to  the  purposes  of  "The  Crandall 
Trust."  The  defendant  Brown  was  a  witness  before  the  surrogate 
and  his  evidence  given  there  was  offered  by  plaintiff's  counsel  as  evi- 
dence in  this  case.  He  there  testified: 
153  N.X.S.— 21 


Digitized  by 


Google 


322  163  NBW  XORK  8UPPLEHBNT  (Sup.  Ct 

"I  have  no  recollection  that  I  had  any  talk  with  him  [testator]  In  regard  t» 
the  tenth  clause  of  the  will.  I  have  no  recollection  that  he  ever  gave  me  any 
instructions  as  to  what  the  individuals  were  to  do  In  case  they  took  this 
property  as  individuals.  I  never  had  any  talk  with  him  at  all  as  to  what 
would  be  done  with  it.  I  never  heard  any  conversation  between  Mr.  Crandall 
and  any  of  the  other  trustees  as  to  what  would  be  done  with  the  property  in 
case  it  came  to  the  trustees  as  individuals.  I  never  heard  any  conversation 
between  Mr.  Crandall  and  any  of  the  other  Individuals  named  in  the  will  in 
any  way  relating  to  the  will.  I  had  no  knowledge,  at  any  time  in  Mr.  Gran- 
dall's  lifetime,  that  any  of  these  other  Individuals  had  ever  been  spoken  to  by 
him  at  all.  I  have  since  his  death  heard  he  had  spoken  to  ono  of  them  any- 
way; Mr.  Williams  told  me.  He  left  no  written  instructions  which  have 
come  to  my  knowledge  or  Information  as  to  what  should  be  done  with  the 
property  in  case  it  came  to  the  trustees  as  individuals ;  he  never  gave  me  any 
instructions  what  to  do  with  it  If  it  came  to  me  individually." 

In  the  Amherst  College  Case,  cited  supra,  where  a  similar  question 
was  under  consideration,  the  court  said : 

"While  a  testator  may  make  a  gift  to  a  legatee  solely  for  the  purpose  ot 
enabling  him,  if  he  sees  fit,  to  dispose  of  it  in  a  particular  way,  still  If  there 
is  no  promise  by  him,  either  express  or  implied,  to  so  dispose  of  it,  and  the 
matter  is  left  wholly  to  his  will  and  discretion,  no  secret  trust  is  created,  and 
he  may,  if  he  chooses,  apply  the  legacy  to  his  own  use.  When  it  clearly  ap- 
pears that  no  trust  was  Intended,  even  if  it  Is  equally  clear  that  the  testator 
expected  that  the  gift  would  be  applied  In  accordance  with  his  known  wishes, 
the  legatee,  if  he  had  made  no  promise,  and  none  has  been  made  in  his  behalf, 
takes  an  absolute  title,  and  can  do  what  he  pleases  with  the  gift.  Whatever 
moral  obligation  there  may  be,  no  legal  obligation  rests  upon  him." 

Edson  V.  Bartow,  154  N.  Y.  215,  48  N.  E.  541,  illustrates  and  points 
out  the  difference  between  a  case  where  a  promise  is  made  by  a  legatee 
as  to  what  he  will  do  with  a  bequest  or  devise  if  it  comes  to  him  and 
one,  as  in  this  case,  where  there  was  no  such  promise.  In  the  latter 
case  the  court  holds  no  promise  can  be  implied.  In  Rutherfurd  v.  Car- 
penter, 202  N.  Y.  532,  95  N.  E.  1 139,  an  action  had  been  brought  to  en- 
force an  alleged  promise  by  the  legatee  made  to  the  testator,  that  he 
would  devote  his  legacy  to  a  certain  purpose.  It  was  contended  that  a 
secret  trust  was  created.  The  Court  of  Appeals  reversed  the  Appel- 
late Division  (134  App.  Div.  881,  119  N.  Y.  Supp.  790)  in  that  case  on 
the  dissenting  opinion  of  Judge  Ingraham,  who  there  said : 

"In  the  absence  of  an  express  request  of  the  defendant  to  jiay  this  legacy 
to  the  plaintiff,  or  any  representation  or  statement  upon  which  the  testatrix 
relied  that  the  defendant  would  pay  the  legacy,  or  the  existence  of  such  a 
position  that  the  defendant  was  bound  to  express  his  refusal  or  lend  the  tes- 
tatrix -to  believe  that  he  would  comply  with  her  request  I  do  not  see  how 
any  promise  can  be  Implied." 

The  proof  falls  short  of  establishing  a  secret  trust,  and  as  more 
than  the  one-half  of  the  testator's  estate  was  attempted  to  be  granted 
for  the  purposes  of  the  trust,  the  trustees  take  the  one-half  for  that  pur- 
pose and  take  the  other  one-half  as  individuals  freed  from  the  pro- 
visions of  the  trust  and  to  the  exclusion  of  the  plaintiff  and  defendant 
heirs.  On  the  trial  of  the  action,  counsel  for  trustees  announced  that 
he  believed  they  should  carry  out  the  testator's  intent  and  see  to  it 
that  all  his  property  was  used  for  the  purposes  of  "The  Crandall 
Trust."  There  is  no  legal  obligation,  however,  resting  on  them  to  do 
this  as  to  any  of  testator's  property  which  might  come  to  them  as  in- 
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dividuals  under  the  '"Tenth"  clause  of  his  will.  As  honorable  men, 
knowing  that  it  was  the  testator's  wish  that  his  property  should  be 
utilized  for  the  benefit  of  the  people  in  the  city  in  which  he  lived  and 
died,  it  may  well  be  they  will  take  pride  in  complying  with  that  wish. 

This  disposition  of  the  case  is  made  with  less  hesitation  because  of 
the  peculiar  facts  surrounding  it.  Henry  Crandall  started  life  as  a  poor 
boy,  with  but  few  of  the  advantages  that  come  to  most  of  the  youth 
of  the  present  day.  By  industry  and  frugality  he  amassed  a  consider- 
able fortune.  He  lived  to  be  past  82  years  of  age,  leaving  no  relatives 
who  had  any  claim  upon  him  so  far  as  the  evidence  discloses,  or  who 
could,  because  of  feelings  of  friendship,  appeal  to  his  charity.  Against 
adverse  conditions  he  made  his  life  a  success,  at  least  in  a  financial 
way,  ahd  there  evidently  came  to  him  a  feeling  that  he  should  like  to 
perpetuate  his  name,  as  well  as  bring  to  others  in  Glens  Falls  oppor- 
tunities and  pleasures  that  were  denied  him  in  his  lifetime.  He  evolved 
the  idea  of  leaving  his  fortune  for  such  purposes,  and  his  wishes  should 
be  complied  with  so  far  as  the  law  permits. 

A  decision  and  proposed  findings  may  be  submitted  in  accord  with 
this  opinion. 


PEOPLE  v.  ROEMEE. 
(Supreme  Court,  Appellate  DlvisioD,  Second  Department    Kay  7,  1915.) 

1.  Dbuooistb  €=1 — Reqistration— PoLicjc  Poweb. 

Laws  1910,  c.  422,  §  234,  requiring  annual  rcRlstration  of  a  place  whe'-e 
drugs  are  sold,  and  display  therein  of  the  certificate  of  registration,  foi 
which  a  fee  of  $2  is  to  be  paid,  does  not  impair  the  right  of  a  licensed 
druggist  to  pursue  his  occupation,  but  is  a  lawful  exercise  of  the  police 
power. 

[Ed.  Note. — For  other  cases,  see  Druggists,  Cent  Dig.  §  1;  Dec.  Dig. 
«=»1.] 
X.  Licenses  «=>7— Rkoistbatior  Fee— Reasonableness. 

The  exaction  by  Laws  1910,  c.  422,  {  234,  of  an  annual  registration 
fee  of  92  for  places  where  drugs  are  sold,  is  not  oppressive  and  arbitrary. 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent  Dig.  §i  7-15,  19 ;  Dec. 
Dig.  «=»7.] 

S.  CONSTITDTIONAI.  LAW  «=>240 — DBUaoisTs  <&=>2 — Salb  bt  Stobekeepebb — 
Denial  of  Equal  Privileges. 

Laws  1910,  c.  422,  §  234,  permitting  storekeepers  in  places  of  not  over 
1,000  inhabitants,  and  not  less  than  three  miles  from  a  pharmacy  or 
drag  store,  to  sell  medicines  and  poisons,  necessarily  previously  prepared, 
is  not  a  denial  of  equal  privileges,  though  elsewhere  the  seller  is  required 
to  be  of  prescribed  knowledge  and  skill. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Iaw,  Cent  Dig.  %i 
688,  692,  093,  697-699;  Dec.  Dig.  <g=>240;  Druggists,  Cent  Dig.  j  1; 
Dec.  Dig.  <S=»2.] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  the  People  of  the  State  of  New  York  against  John  Roemer. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON,  Mid 
RICH,  JJ. 
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R.  E.  Digney,  of  White  Plains,  for  appellant. 

Jerome  Stiner,  of  New  York  City  (Joseph  H.  Kohan,  of  New  York- 
City,  on  the  brief),  for  the  People. 

PER  CURIAM.  The  plaintiffs  have  recovered  a  penalty  of  $50 
for  a  violation  by  defendant  of  the  Public  Health  Law  relating  to  the 
practice  of  pharmacy.  Chapter  422,  Laws  1910.  Section  234  of  the 
act  provides  that  ^very  place  in  which  drugs  are  retailed  "shall  be  an- 
nually registered  in  the  month  of  January  by  the  board  as  conducted  in 
full  compliance  with  law  and  the  rules."  The  statute  provides  for  a 
registration  fee  of  $2.  The  defendant  did  not  pay  the  fee;  hence  he 
did  not  receive  his  certificate ;  hence  he  did  not  display  the  cei;^ficate. 
Therefore  he  violated  the  law.  He  makes  three  complaints:  (1)  That 
he  is  a  licensed  druggist,  and  that  the  statute  impairs  his  right  to  pur- 
sue his  occupation ;  (2)  that  the  exaction  of  the  fee  is  oppressive  and 
arbitrary ;  (3)  that  storekeepers,  not  druggists,  may  under  conditions 
do  what  he  (a  skilled  druggist)  may  not  do  under  other  conditions. 

[1,  2]  So  far  as  it  concerns  the  present  question,  a  licensed  drug- 
gist is  not  denied  the  right  to  follow  his  occupation,  but  the  state  exacts 
5iat  the  place  where  he  carries  on  his  business  shall  be  registered 
every  year,  so  that  it  may  be  kept  under  cognizance.  The  state  may 
require  pharmacists  to  register  annually.  Reetz  v.  Michigan,  188  U. 
S.  505,  23  Sup.  Ct.  390,  47  L.  Ed.  563.  The  present  statute  is  a  quite 
moderate  and  lawful  exercise  of  the  police  power.  State  of  Minne- 
sota V.  Hovorka,  100  Minn.  249,  110  N.  W.  870,  8  L.  R.  A.  (N.  S.) 
1272,  10  Ann.  Cas.  398.  The  fee  for  the  registration  is  suitable  and 
appropriated  to  meet  the  expense  of  the  bureau.  Public  Health  Law, 
§23L 

[3]  Section  234  of  that  kw  allows,  in  plapes  of  1,000  inhabitants  or 
less,  storekeepers  to  sell  medicines  and  poisons  for  a  period  not  ex- 
ceeding one  year  upon  the  payment  of  a  fee  of  $3.  "The  storekeeper's 
certificate  is  limited  to  the  village  or  place  where  the  storekeeper  re- 
sides and  may  be  limited  to  the  sale  of  certain  classes  of  poisons  sold 
.only  in  original  packages  and  put  up  by  a  licensed  pharmacist  whose 
name  and  business  address  is  displayed  on  the  package." 

The  question,  then,  is  whether,  in  districts  with  small  populations  dis- 
tant three  miles  from  a  pharmacy  or  drug  store,  the  state  may  license  a 
layman  to  sell  drugs  and  elsewhere  require  the  vendor  to  be  of  prescrib- 
ed knowledge  and  skill.  The  storekeeper  is  not  authorized  to  compound 
medicines,  and,  like  pharmacists,  he  "is  responsible  for  the  strength, 
quality  and  purity  of  all  drugs  sold  or  dispensed  by  him,  subject  to  the 
guaranty  provisions  of  this  article,"  and  is  subject  to  section  237  of  the 
law,  which  relates  to  "adulterating,  misbranding  and  substituting." 
The  function  permitted  the  storekeeper  is  comparatively  much  inferior 
to  the  powers  of  a  pharmacist  or  druggist,  while  the  responsibilities 
imposed  upon  him  are  substantially  the  same.  But  under  the  same  con- 
ditions each  has  the  same  privileges.  The  question  is  whether  for  the 
sale  of  poisons  and  medicines,  which  must  necessarily  mean  prepared 
medicines  (that  is,  such  as  do  not  require  compounding  by  the  vendor), 
the  state  must  compel  dwellers  in  sparsely  settled  districts  to  resort 
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to  a  pharmacy  or  drug  store,  however  distant,  for  articles  that  may  be 
needed  for*  poisons  or  medicines.  That  would  mean  that  a  farmer  must 
go  beyond  his  locality  to  purchase  poisons  used  in  his  business,  if  a 
pharmacist  has  not  settled  within  convenient  reach,  and  that  medicines 
prepared  or  sold  in  packages,  however  pressing  the  exigency,  must  un- 
der the  same  conditions  be  sought  beyond  the  locality.  That  would  be 
a  denial  of  the  convenient  purchase  of  necessaries  and  permit  pharma- 
cists, who  shun  scattering  communities,  to  monopolize  a  trade  at  centers 
to  which  their  traffic  would  not  tend.  Because  a  pharmacist  must 
study  and  acquire  knowledge  to  be  such,  it  does  not  follow  that  some 
of  his  inferior  powers  may  not  be  committed  to  less  trained  men  who 
reside  where  persons  of  his  class  do  not  carry  on  business.  That 
matter  was  considered  satisfactorily  in  State  of  Minnesota  v.  Donald- 
son, 41  Minn.  74,  42  N.  W.  781,  although  in  that  case  it  was  required 
that  the  merchandise  sold  be  "put  up  by  a  registered  pharmacist."  But 
it  is  inconceivable  that  a  storekeeper  would  sell  poisons  not  prepared 
pursuant  to  the  direction  of  a  chemist,  or  medicines  not  prepared  by  a 
similarly  skilled  person. 

The  judgment  should  be  affirmed,  with  costs. 


PEOPLE  ex  rel.  FBANKUN  v.  FETHERSTON  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department.    May  7,  1915.) 

1.  Mandamus  $=»181 — Pebemptobt  Wbit — Opposing  ArraoAvrrs. 

The  right  to  a  peremptory  -writ  In  the  first  Instance,  wben  opposing  af- 
fidavits raise  an  Issue  of  fact,  must  be  determined  on  the  assumption  that 
such  affidavits  are  true. 

[Bd.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  {{  401-404,  406, 
408,  409,  418 ;    Dec.  Dig.  «=>181.] 

2.  MumriPAi,  Cobpobations  €=:»125 — Civii,  Service. 

The  general  dvll  service  law  of  the  state  applies  to  the  dty  of  New 
York,  save  as  limited  or  repealed  by  its  charter. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig. 
<8=»125.] 

3.  MuNiciPAi,  Cobpobations  <8=s>217 — Clvn,  Sebtioe — Pbouotion — Euoibil- 

ITT  Lists. 

The  municipal  dvll  service  commission  cannot  divide  those  eligible  for 
promotion  in  clerical  positions  into  separate  lists  according  to  residence 
In  boroughs,  but  the  municipal  corporation  is  the  unit;  Civil  Service  Law 
(Consol.  Ijawa,  c.  7)  J  18,  relating  only  to  appointments  and  not  promotions, 
besides  being  confined  to  the  labor  class,  which  does  not  Include  a  clerk. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  U 
676,  577,  579,  680;   Dec.  Dig.  <S=»217.] 

Appeal  from  Special  Term,  Kings  County. 

Mandamus,  on  the  relation  of  Edward  M.  Franklin  against  John  T. 
Fetherston,  Commissioner,  and  others.  From  an  order  for  a  per- 
emptory writ,  defendants  appeal.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS.  STAPLETON,  and 
RICH.  JJ. 
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Charles  J.  Nehrbas,  of  New  York  City  (Terence  Farley  and  Elliot 
S.  Benedict,  both  of  New  York  City,  on  the  brief),  for  appellants. 
Charles  S.  Aronstam,  of  New  York  City,  for  respondent. 

JENKS,  P.  J.  This  appeal  is  from  an  order  of  the  Special  Term  for 
a  p)eremptory  writ  of  mandamus  that  requires  the  appellants  to  recog- 
nize legally  the  preference  in  promotion  to  which  the  relator  is  entitled 
as  an  honorably  discharged  veteran  sailor -of  the  Civil  War. 

The  grievance  is  that  two  men,  who  were  not  veterans,  were  pro- 
moted in  the  clerical  force  of  the  street  cleaning  department  of  the 
city  of  New  York,  in  disregard  of  the  right  of  the  relator.  The  peti- 
tion herein  is  dated  February  1,  1915.  The  examination  which  re- 
sulted in  the  eligible  list  for  such  promotions  was  held  in  July,  1907, 
and  the  said  promotions  were  made  in  1909  and  1911,  respectively. 
The  petitioner  alleged  that  he  did  not  discover  this  discrimination 
against  him  until  on  or  about  September  1,  1914.  The  respondents  in 
the  proceedings  submitted  certain  affidavits  that  tended  to  show  that 
in  1911  the  relator  knew  of  the  .said  promotions.  If  the  relator  had 
such  knowledge,  then  the  question  of  his  laches  arose. 

[1]  The  relator's  right  to  a  peremptory  writ  of  mandamus  in  the 
first  instance  presented  a  question  of  law.  And,  when  the  opposing 
affidavits  raised  an  issue  of  fact,  the  right  to  a  peremptory  writ  in  the 
first  instance  must  be  determined  upon  the  assumption  that  such  affi- 
davits were  true.  People  ex  rel.  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  156 
N.  Y.  575,  51  N.  E.  312,  and  authorities  cited;  Matter  of  Steinway, 
159  N.  Y.  254,  53  N.  E.  1103,  45  L.  R.  A.  461.  In  such  determina- 
tion, the  Special  Term  could  neither  weigh  the  conflicting  affidavits 
nor  disregard  the  issues  raised  as  sham.  People  ex  rel.  Del  Mar  v. 
St.  L.  &  S.  F.  R.  Co.,  47  Hun,  544.  For  this  reason  the  order  that 
grants  a  peremptory  writ  in  the  first  instance  must  be  reversed. 

[2,  3]  The  respondents  in  these  proceedings  further  showed  that, 
after  the  examination  for  promotion,  the  passed  men  were  placed  on 
different  eligible  lists,  according  to  the  boroughs  of  their  residence, 
and  that  consequently  the  relator  did  not  appear  on  the  list  of  eligibles 
limited  to  the  residents  of  the  borough  of  Manhattan,  from  which  list 
these  said  promotions  were  made  to  "Manhattan  positions."  I  am  not 
impressed  by  this  plea.  The  power  of  the  municipal  civil  service  com- 
mission to  "prescribe,  amend  and  enforce  rules"  is  subject  to  and  must 
be  executed  in  pursuance  to  the  Civil  Service  Law  of  the  state  (section 
123  of  the  Greater  New  York  Charter).  The  General  Civil  Service 
Law  of  the  state  applies  to  the  city  of  New  York,  save  as  limited  or 
repealed  by  the  provisions  of  its  charter.  People  ex  rel.  Fleming  v. 
Dalton,  158  N.  Y.  175,  52  N.  E.  1113;  People  ex  rel.  Kastor  v.  Kearny, 
164  N.  Y.  64-66,  58  N.  E.  14.  I  find  no  authority  conferred  by  law 
upon  the  municipal  civil  service  commission  to  divide,  after  an  exam- 
ination, those  thereby  qualified  for  promotion  in  clerical  positions,  into 
separate  eligible  lists  according  to  their  residences  in  the  different  bor- 
oughs, and  to  prefer  those  from  one  of  such  residential  lists  to  the  ex- 
clusion of  others  not  upon  such  list,  who  are  entitled  to  preference  by 
the  result  of  such  examination,  or  by  other  qualifications  such  as  vet- 
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eranship.  Section  18  of  the  Civil  Service  Law  does  not  afford  such 
authority,  for  it  relates  to  appointments,  not  promotions,  and  it  is  con- 
lined  to  the  labor  class  in  cities,  which  class  is  therein  defined  as  un- 
skilled laborers  and  skilled  laborers  not  included  in  the  competitive  or- 
noncompetitive  class.  A  clerk  is  not  a  laborer,  within  the  contempla- 
tion of  such  section.  While  it  is  true  that  the  subdivision  of  the  city 
of  New  York  into  boroughs  is  a  legislative  act,  nevertheless  the  munic- 
ipal corporation  itself  may  be  regarded  as  a  unit  of  local  government. 
Thus  in  the  Public  Officers  Law  (Consol.  Laws,  c.  47)  §  3,  the  limita- 
tion as  to  the  residence  of  local  officers  is  the  political  subdivision  or 
municipal  corporation  of  the  state.  The  relator  is  employed  in  the 
department  of  street  cleaning,  which  is  administered  by  a  single  com- 
missioner. The  power  of  the  commissioner  is  far  more  centralized 
than  that  of  many  other  departments,  and  borough  lines,  so  far  as  the 
said  boroughs  are  concerned,  are  not  even  made  lines  of  division  for 
administrative  purposes.  I  think  that,  when  the  municipal  civil  service 
commission  authorized  such  system  of  lists,  it  did  not  make  a  practical 
construction  of  the  Civil  Service  Law,  but  rather  exercised  powers 
which  are  not  warranted  by  any  construction  of  the  statute.  I  have  no 
doubt  of  their  good  faith,  but  their  regulation  is  unwarranted  by  the 
law,  and  incidentally  impairs  the  rights  of  the  relator,  which  are  as- 
sured both  by  the  statute  and  the  Constitution  of  the  state. 

I  think  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, without  prejudice  to  an  application  for  an  alternative 
writ.    All  concur. 


H,ESS  V.  BRRNHEIMER  &  SCHWARTZ  P1I.SENBR  BREWIKQ  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  Seoond  Department    May  7,  1015.) 

1.  Masteb  and  Servant  <S=>276 — Injubies  to  Sebvant — Cause  of  Death — 

Stjfpicienct  of  Evidence. 

In  an  action  against  a  brewing  company  for  death  of  its  «nploy(^.  al- 
leged to  have  been  caused  by  inhaling  wood  alcohol  fumes  while  varnishing 
a  beer  vat,  evidence  held  sufficient  to  support  finding  that  such  fumes 
were  the  cause  of  the  death. 

[EM.  Note. — For  other  cases,  see  Mairter  and  Servant,  Cent  Dig.  {| 
050-952,  954,  959,  970,  976;   Dee.  Dig.  <g=»27e.] 

2,  Evidence    <g=3553— Opinion— Htpothe*icai.    Question— Personal    Injtj- 

BiEs  TO  Servant— Symptoms. 

In  an  action  against  a  brewing  company  for  death  of  its  employ^  by 
inhaling  wood  alcohol  fumes  while  varnishing  a  beer  vat  a  hypothetical 
question  to  a  medical  witness  as  to  whether  decedent's  actions,  previous 
to  his  death,  indicated  blindness,  dizziness,  and  delirium,  which  ore 
sj'mptoms  of  wood  alcohol  poisoning,  was  not  improper  as  requiring  the 
witness  to  draw  Inferences  of  fact,  since  such  questions  necessarily  rest 
on  assumptions  from  testimony,  binding  together  scattered  Incidents  to 
form  the  basis  of  an  opinion,  while,  on  cross-examination,  the  distinct 
part  that  each  factor  played  in  enabling  the  witness  to  form  his  opinion, 
may  be  separated  and  submitted  to  the  jury  as  matters  of  fact,  which 
they  may  readily  comprehend,  and  either  accept  or  reject 

[Ed.  Note.— For  other  cases,  see  Bvidence,  Cent  Dig.  §§  2369-2374; 
Dec.  Dig.  ie=»553.] 

4s»For  other  coses  le*  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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8.  Master  and  Sebvant  €=s269— Injuries  to  Servant — Cause  of  Death- 
Evidence— Effect  OF  Dangerous  Condition  on  Others. 

In  an  action  against  a  brewing  company  for  deatli  of  its  employfi  by 
Inhaling  wood  alcohol  fumes  while  varnishing  a  beer  vat,  evidence  of  the 
effect  of  the  condition  upon  those  working  with  him  on  the  same  job  was 
admissible. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dl£.  i  912 ; 
Dec.  Dig.  <g=>269.] 

Thomas,  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Frederick  Hess,  as  administrator,  against  the  Bemheimer 
&  Schwartz  Pilsener  Brewing  Company  and  others.  From  judgment 
for  plaintiff,  and  denial  of  its  motion  for  new  trial,  the  named  de- 
fendant appeals.    Aifirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Frank  V.  Johnson,  of  New  York  City,  for  appellant. 
M.  L.  Malevinsky,  of  New  York  City  (Mary  Rutter  Towle,  of  New 
York  City,  on  the  brief),  for  respondent. 

PER  CURIAM.  In  Kenz  v.  Bemheimer  &  Swartz  Pilsener 
Brewing  Co.,  162  App.  Div.  777,  147  N.  Y.  Supp.  1024,  we  held  these 
appellants  liable,  toward  one  of  the  men  engaged  in  varnishing  these 
beer  vats,  for  the  effects  of  exposure  from  the  fumes  of  wood  alco- 
hol. The  deceased  had  been  so  engaged  for  several  days.  According 
to  Kenz,  the  deceased  had  worked  five  days  varnishing,  in  same  vats, 
from  8  a.  m.  to  5  p.  m. 

[  1  ]  The  deceased,  Charles  Hess,  was  normally  a  large,  strong  man, 
weighing  about  200  pounds,  who  had  not  consulted  a  physician.  He 
came  home  from  this  work  on  December  7th.  When  his  daughter 
reached  the  house,  her  father,  the  decedent,  was  already  there.  He  ate 
no  supper.  He  was  vomiting.  After  that  he  went  to  bed.  About  1  a. 
m.  she  was  called  by  deceased  to  light  the  gas,  which  had  been  turnert 
down  low.  Although  she  turned  it  up,  deceased  asked  her  again  to 
light  the  gas.  Later  he  got  out  of  bed,  but  had  to  be  assisted.  He  went 
near  the  window.  He  raised  it,  but  put  his  arm  through  the  glass. 
He  then  fell  to  the  floor  and  became  unconscious.  Dr.  Teplitz  was 
called  in,  but  did  not  testify.  The  deceased  remained  unconscious; 
his  eyes  protruding.  His  death  followed,  without  regaining  conscious- 
ness, about  5  a.  m.  the  next  day. 

In  connection  with  the  other  casualties  to  those  who  had  been  with 
him  on  this  varnishing  job,  this  testimony  supplied  grounds  upon  which 
a  jury  might  find  wood  alcohol  fumes  were  the  efficient  cause  of  his 
death. 

[2]  However,  appellant  objects  to  the  hypothetical  question  to  the 
expert  Dr.  Weston,  because  the  witness  was  thereby  required  to  draw 
inferences  of  fact  as  to  whether  decedent's  actions  indicated  blindness, 
dizziness,  and  delirium,  which  are  diagnostic  indications  of  wood  al- 
cohol poisoning.  It  is  urged  that  this  induction  should  have  been  left 
to  the  jury,  as  a  question  of  fact. 

^ssFor  otber  cases  see  same  topic  £  KEY-NUMBER  in  all  Key-Numbered  DlgesU  &  Indexes 
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Obviously,  a  hypothetical  question  must  rest  on  assumptions  from 
testimony.  Such  scattered  incidents  are  brought  together  to  form 
the  basis  for  an  opinion  that  certain  symptoms  had  appeared.  The 
witness  had  to  infer  whether  a  repeated  demand  to  turn  on  the  light, 
when  the  light  was  already  burning,  showed  blindness,  whether  Hess' 
difficulty  of  moving  about,  so  that  he  had  to  be  assisted,  manifested 
dizziness,  and  so  on,  as  to  the  other  acts,  which  might  be  effects  of 
poisoning.  By  cross-examination,  the  distinct  steps  or  factors  in  the 
final  expert  opinion  that  the  fumes  inhaled  in  these  vats  would  be  a 
competent  cause  of  the  sudden  death  could  be  separated,  and  each 
submitted  to  the  jury,  as  inferences  of  fact,  which  they  could  readily 
comprehend  and  then  could  accept  or  reject.  To  a  greater  or  less  ex- 
tent, this  must  generally  be  the  case,  because  symptoms  are  not  uni- 
form, and  an  induction  of  fact  is  needed  to  identify  a  certain  out- 
ward manifestation  as  diagnostic  marks  of  an  inward  condition.  In 
this  way  the  jury  had  not  only  the  general  conclusion  that  "wood  al- 
cohol may  cause  such  a  death,"  but  also  the  separate  inductive  steps  by 
which  the  witness  traced  the  stupefying  effects  of  these  alcohol  fumes. 
This  was  no  error. 

[3]  Appellant  also  urges  that  testimony  as  to  others  likewise  injured 
was  not  proper.  An  investigation  into  the  effect  of  these  fumes  could 
not  reasonably  ignore  the  consequences  on  Kenz  and  on  others  who 
worked  there  in  the  same  vats  and  suffered  from  a  like  exposure. 
This  inquiry  about  other  persons  subjected  to  like  influences  is  the  ra- 
tional way  to  carry  on  such  an  investigation,  as  it  may  tend  to  show 
effects  of  the  same  cause.  Thus  courts  take  proof  of  other  locomotives 
spreading  fires,  in  actions  against  a  railway  (Field  v.  New  York  Central 
Railroad,  32  N.  Y.  339) ;  in  actions  against  a  shipowner  for  lack  of 
proper  foods,  that  others  in  a  ship's  crew  have  also  been  afflicted  with 
scorbutic  ailments  (Baxter  v.  Doe,  142  Mass.  558,  8  N.  E.  415) ;  also 
that  lead  poisoning  is  general  in  a  paint  factory  (Shea  v.  Glendale  E.  F. 
Co.,  162  Mass.  463,  38  N.  E.  1123).    See  Wigmore,  §  457. 

Appellant's  other  objections  have  been  considered,  but  we  think  are 
unfounded. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs. 

JENKS,  P.  J.,  and  CARR,  STAPLETON,  and  PUTNAM,  JJ.,  con- 
cur. THOMAS,  J.,  dissents  for  reasons  given  in  his  dissenting  opin- 
ion in  Kenz  v.  Bernheimer  &  Swartz  Pilsener  Brewing  Co.,  162  App. 
Div.  779,  147  N.  Y.  Supp.  1024. 
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PEOPLE'S  COAT.  APBON  *  TOWEL  SUFFLT  CO.  T.  UGHT  et  aL 
(Supreme  Conrt,  Appelate  DiTlskm,  Second  Depaitment.    Ifaj  7,  191aJ 

1.  Wit:ve88E8    €=»297 — ExAiintATiox — PBrvmcGE — iNCKmniATuro    Answvxa. 

An  action  against  a  fonner  employ^,  by  piaindlT  and  anotber,  for 
making  nae  of  infonnatlon  and  lists  leqnlred  I>y  tbe  employer  aa  to  cns- 
tomers,  routes,  etc,  for  deceiving  some  of  the  cnstomers  by  pretending 
to  be  employed  by  plaintiff  and  fnmisliing  sen-ice  to  tbem.  and  for  in- 
duciug  others  to  talse  defendants'  service,  instead  of  plalntUTs,  contrary  to 
Penal  Law  (ConatA.  Laws,  c  40)  f  553,  making  a  person  who  makes  use 
of  any  such  lists  guilty  of  a  misdemeanor,  is  in  its  nature  a  criminal  one^ 
and  neither  defendant  can  be  compelled  to  give  testimony  against  him- 
self therein,  under  Const,  art  1,  {  6,  providing  that  no  person  shall  be 
compelled  to  be  a  witness  against  himself  in  any  criminal  case. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  H  lOU,  1026- 
1037 ;   Dec  Dig.  «=9297.] 

2.  Discovert  €=>43 — Parmxam  of  WrrxEsa — Statctoby  Pbotisioxs — Sitb- 

nCT-SrlATTEB. 

Where  the  acts  concerning  which  plaintiff  is  authorized  to  examine  de- 
fendants were  all  expressly  alleged  to  be  in  violation  of  the  Penal  Code, 
defendants  will  not  be  compelled  to  submit  to  an  examination,  and  there 
to  claim  their  privilege,  as  they  wonld  be  if  there  were  some  matters 
concerning  which  their  testimony  could  have  no  toidency  to  incriminate 
themselves. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  I  66:    Dea  Die. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  People's  Coat,  Apron  &  Towel  Supply  Company 
against  Harry  Light  and  another.  From  order  denying  defendants' 
motion  to  vacate  an  order  for  their  examination  before  trial,  and  deny- 
ing a  motion  to  resettle,  defendants  appeal.  Order  denying  motion  to 
vacate  reversed,  and  motion  granted,  and  appeal  from  order  denying 
motion  to  resettle  dismissed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  RICH,  and  PUT- 
NAM, JJ. 

Meyer  D.  Siegel,  of  New  York  City,  for  appellants. 
Sidney  J,  Loeb,  of  New  York  City,  for  respondent. 

RICH,  J.  This  appeal  is  by  defendants  from  two  separate  orders 
of  the  Special  Term,  one  denying  a  motion  to  vacate  an  order  for  their 
examination  before  trial,  and  the  other  denying  a  motion  to  resettle. 

The  complaint  alleges  that  the  defendant  Light  had  been  in  the  em- 
ploy of  the  plaintiff,  from  the  early  part  of  June,  1911,  to  October, 
1914,  when  he  was  discharged  for  cause,  as  a  driver  of  one  of  its  wag- 
ons used  for  collecting  and  delivering  its  supplies ;  that  after  his  dis- 
charge he  and  his  codefendant  established  in  the  borough  of  Brooklyn, 
and  have  since  there  operated  and  carried  on,  a  business  similar  in  all 
its  details  to  that  of  plaintiff,  and  conducted  in  the  same  manner.  The 
essential  allegations  of  the  pleading  creating  plaintiff's  cause  of  action 
are  contained  in  its  sixteenth  subdivision,  and  are  as  follows : 

"Sixteenth.  That  since  at  least  tbe  said  9th  day  of  November,  1914,  the 
defendants,  with  full  knowledge  of  the  rights  and  Interests  of  the  plaintiff 
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In  the  premises,  but  without  the  consent  and  against  the  urgent  protest  of  the 
plaintiff,  and  for  the  sole  benefit  of  the  defendants,  and  in  pursuance  of  a 
plan  and  scheme  to  damage  and  ruin  the  business  of  this  plaintiff,  and  to 
despoil  it  of  all  Its  business  and  customers,  are  now  engaged  in  making  use 
of  and  employing  the  information  obtained  and  secured  by  the  defendant 
Harry  Light,  solely  by  virtue  of  his  employment  with  the  plaintiff,  and  which 
Is  contained  in  the  plaintiff's  list,  compilation,  collection,  and  route  cards, 
and  are  calling  upon  and  visiting  the  customers  and  patrons  of  the  plaintiff 
In  the  offices,  stores,  and  shops  heretofore  served  by  the  plaintiff,  and  in  some 
cases  are  deceiving  the  said  customers  and  offices,  stores,  and  shops  into  the 
belief,  and  representing  to  them  that  the  defendant  Harry  I/lght  is  employed 
by  and  Is  furnishing  them  on  behalf  of  the  plaintiff,  although  In  truth  and 
In  fact  he  is  furnishing  them  on  behalf  of  the  defendants,  and  in  other  cases 
are  soliciting,  canvassing,  and  accepting  the  trade  and  business  of  the  said 
customers  for  their  (the  said  defendants')  own  use  and  benefit  in  their  busi- 
ness aforementioned.  In  violation  of  chapter  88  of  the  Laws  of  1909,  section 
553,  subdivisions  5,  6,  and  7." 

These  allegations  are  denied  by  both  defendants. 

[  1  ]  It  is  contended  that  the  action  is  in'  its  nature  a  criminal  one,  and 
that  neither  defendant  should  be  compelled  to  be  a  witness  against  him- 
self to  establish  his  guilt,  in  view  of  the  provisions  of  article  I,  sec- 
tion 6,  of  the  Constitution.  I  think  that  this  contention  has  merit  and 
should  be  sustained. 

[2]  Counsel  for  respondent  urges  that  plaintiff  is  entitled  to  exam- 
ine the  defendants  on  some  of  the  questions  presented,  and  that  under 
the  authority  of  Anderson  v.  Lisman,  130  App.  Div.  134,  114  N.  Y. 
Supp.  348,  the  remedy  of  defendants  is  to  move  to  limit  the  examina- 
tion; that  he  cannot  move  to  vacate  it  in  toto.  I  do  not  think  the 
authority  cited  sustains  the  contention.  The  plaintiff  is  authorized  to 
examine  the  defendants  regarding: 

"The  customers  whom  the  defendant  Light  visited  in  the  course  of  his  em- 
ployment with  the  plaintiff ;  the  fact  that  he  became  familiar  with  the  names 
and  addresses  of  those  customers  during  his  employment  and  the  number  of 
such  customers;  the  establishment  and  pursuit  by  the  defendants  of  a  busi- 
ness similar  to  that  of  the  plaintiff  and  their  method  of  conducting  business ; 
the  use  of  the  defendants  for  their  own  benefit  of  the  information  secured 
by  Light  in  his  employment  and  contained  In  the  plaintiff's  lists  and  route 
cards ;  the  names  and  addresses  of  plaintiff's  customers  whom  the  defendants 
have  solicited  since  their  business  has  been  established ;  the  representations 
which  the  defendants  made  In  order  to  induce  those  customers  to  leave  the 
plair.tlff;  the  customers  whom  defendants  obtained  from  the  plaintiff  by 
leading  them  to  believe  that  they  were  stUl  dealing  with  the  plaintiff;  the 
fact  that  the  defendants  are  continuing  to  solicit  plaintiff's  customers  and 
threaten  to  continue  to  do  so ;  and  the  value  of  the  knowledge  and  informa- 
tion possessed  by  the  defendants  of  the  trade  and  customers  of  the  plaintiff." 

The  acts  alleged  in  the  complaint  as  constituting  the  plaintiff's  cause 
of  action  are  expressly  alleged  to  have  been  done  in  violation  of  the 
provisions  of  section  553  of  the  Penal  Code.  It  is  clear,  I  think,  that 
plaintiff  intends  that  the  evidence  obtained  from  the  defendants  on  their 
examination  will  be  sufficient  to  convict  them  of  the  criminal  offense. 
He  alleges  that  the  facts  cannot  be  established  by  any  person  other 
than  the  defendants,  from  which  it  follows  that  it  is  proposed  to  com- 
pel them  to  testify  to  facts  establishing  their  own  guilt.  This  may  not 
be  done  on  the  trial  (Roberts  v.  Press  Pub.  Co.,  8  N.  Y.  Supp.  870; 
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Chappell  V.  Chappell,  116  App.  Div.  573,  101  N.  Y.  Supp.  846),  and  it 
has  been  uniformly  held  that  a  litigant  will  not  be  compelled  to  submit 
to  an  examination  and  be  there  forced  to  claim  his  privilege  unless  there 
are  matters  concerning  which  he  will  be  called  upon  to  testify  that  will 
have  no  tendency  to  criminate  him  (Ely  v.  Perkins,  57  Misc.  Rep.  361, 
108  N.  Y.  Supp.  613,  and  the  many  authorities  therein  cited). 

The  order  denying  defendants'  motion  to  vacate  the  order  for  their 
examination  before  trial  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  granted,  with  $10  costs,  and  the  appeal  from 
the  order  denying  defendants'  motion  to  resettle  dismissed.  All  con- 
cur. 


BROCK  v.  POOR  et  al.     (Nos.  0960,  ^61.) 
(Supreme  Court,  Appellate  Division,  First  Department    May.  7,  1915.) 

1.  CoBPOBATiONs  <S=»207 — Suit  bt  Stoceholdeb — Capacity  to   Sue — Com- 

plaint. 

Where  the  agreement  was  attached  to  the  complaint  In  such  case  and 
made  a  part  thereof,  and  a  consideration  of  all  the  allegations  of  the  com- 
plaint, excluding  that  which  was  mere  surplusage,  showed  that  the  suit 
was  brought  on  behalf  of  all  stockholders  who  acquired  rights  under  the 
agreement,  the  suit  was  not  derivative  and  brought  In  the  right  of  the 
corporation,  but  was  representative  In  that  it  was  brought  by  plaintiff  on 
behalf  of  himself  and  others  slmilarlly  situated ;  and  the  complaint 
was  therefore  not  demurrable  for  want  of  legal  capacity  in  plaintiff  to  sue. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {$  797-SOS: 
Dec.  Dig.  <S=>207.] 

2.  Corpobations  €=»210 — Action  bt  Stoceholdbb — ^Petition  fob  Account- 

ing!— SurriciENCT  Against  Demubreb — Defect  of  Parties. 

Where  the  complaint  In  such  case  sufficiently  alleged  that  a  great  num- 
ber of  stockholders  of  the  corporation,  and  persons  who  had  succeeded  to 
their  rights,  occupied  a  similar  position  with  respect  to  such  agreement 
to  that  occupied  by  plaintiff,  who,  if  he  were  entitled  to  an  accounting, 
would  be  entitled  to  like  relief,  and  It  clearly  appeared  that  the  design 
was  to  plead  a  single  cause  of  action  for  breach  of  the  trust  and  not  to 
plead  a  cause  of  action  In  the  right  of  the  corporation,  and  also  alleged 
that  the  defendants  by  fraudulent  and  concerted  action  had  appropriated 
to  themselves  valuable  property  of  the  corporation  in  fraud  of  the  rights 
of  stockholders,  who  were  parties  to  the  agreement,  and  that  all  the  debts 
of  the  corporation  had  been  paid,  it  was  not  demurrable  for  defect  of 
parties  plaintiff.  In  that  the  allegations  were  Insufficient,  under  Code  CIv. 
Proc.  I  448,  providing  when  parties  united  In  Interest  may  be  Joined  as 
plaintiff,  to  authorize  the  suit  In  the  right  of  all  such  stockholders,  or 
in  that  the  number  of  stockhllders  was  not  stated,  and  was  not  shown 
that  It  would  be  impracticable  to  bring  them  in,  or  that  the  question  at 
issue  was  for  the  general  Interest  of  all. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  SS  808-813; 
Dec  Dig.  <g=>210.] 

8.  Trusts  <8==>231 — ^Trustees— Duties — Individual  Profit. 

A  trustee  must  act  in  good  faith  and  not  use  his  trusteeship  for  his 
individual  advantage,  benefit,  or  profit 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  f§  330-335;  Dec 
Dig.  <S=»231.] 
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4.  PusADiNo  ®=»193 — Complaint — SurntiiENCT — Rbubf. 

That  the  plaintiff,  In  a  suit  in  equity,  is  not  entitled  to  all  the  relief 
prayed  for,  does  not  render  the  complaint  demurrable;  a  complaint  be- 
ing sufficient  as  against  the  demurrer  if  it  states  facts  which,  if  estab- 
lished, will  entitle  plaintiff  to  some  relief. 

fEd.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ${  425,  428-435, 
437-443;   Dec.  Dig.  <8=>193.] 

6.  Action  <&=>50— rABTiEs  Involved— Different  Relief. 

The  plaintiff  In  a  snit  in  equity  need  not  show  a  right  to  the  same  re- 
lief against  all  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  §$  511-54T;  Dec. 
Dig.  <S=»50.] 

6.    COBPOBATIONS  ®=»2(M TRANSFER  OF  PBOPEKTY EsTOPPEL — ^ACCEPTANCE  OF 

BENEFnS. 

Where  a  stockholder  accepted  his  proportionate  share  of  the  stock  of 
another  corporation,  for  which  corporate  property  was  transferred,  pur- 
suant to  a  resolution  passed  at  a  stockholders'  meeting,  he  was  estopped 
to  question  the  legality  of  the  transaction,  though  he  had  no  notice  of 
such  meeting. 

[Ed.  Note. — For  other  eases,  see  Corporations,  Cent  Dig.  |S  783-790; 
Dec.  Dig.  «=9204.] 

T.  CoBPOBATioNS  €=»375 — Tbansfeb  of  Pbopebtt — Validitt  of  STATirrE. 

The  enactment  of  Stock  Corporation  Law  (Laws  1803,  c.  638)  §  33,  as 
amended  by  Laws  1901,  c  130,  authorizing  the  transfer  of  a  corporation's 
property  and  franchise  to  another  corporation,  was  within  the  legislatiTe 
power. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  U  1625-1529; 
Dec.  Dig.  <S=»375.] 

8.  CoBPOBAMONs  €=»204 — Stjit  fob  Aocouktinq — Violation  or  Tbust — De- 
fense. 

That  a  corporation,  whose  franchise  and  property  had  been  transferred 
to  another  corporation,  had  not  been  formally  dissolved,  constituted  no  de- 
fense to  a  suit  by  a  stockholder,  on  behalf  of  himself  and  other  stockhold- 
ers similarly  situated,  for  an  accounting  against  persons  who,  in  viola- 
tion of  a  trust  imposed  upon  them,  had  made  secret  profits  out  of  trans- 
actions connected  with  corporate  property. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {$  783-790; 
Dec.  Dig.  €=9204.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  Brock  against  Ruel  W.  Poor  and  others.  From 
an  order  sustaining  separate  demurrers  of  defendants  Poor  and  Ben- 
nett, plaintiff  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Burt  D.  Whedon,  of  New  York  City,  for  appellant 
Thomas  D.  Adams,  of  New  York  City  (Charles  A.  Brodek  and  Edgar 
J.  Nathan,  both  of  New  York  City,  on  the  brief),  for  respondents. 

LAUGHLIN,  J.  On  the  29th  day  of  November,  1904,  the  plaintiff 
was  a  stockholder  of  the  defendant  corporation.  An  agreement  in 
writing  of  that  date  was  made  between  him  and  other  stockholders  of 
the  company  and  the  defendants  Poor  and  Bennett,  as  trustees.  The 
plaintiff  brings  this  action,  not  only  in  his  own  behalf,  but  also  in  be- 
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half  of  all  other  stockholders  who  became  parties  to  said  agreement  or 
succeeded  to  the  rights  of  parties  thereto,  to  compel  an  accounting  by 
the  trustees  with  respect  to  acts  under  and  by  virtue  of  said  agreement 
and  in  connection  therewith,  alleged  to  have  been  in  excess  of  their 
authority  and  in  violation  of  their  duty,  and  by  the  defendant  Stephens, 
who  is  alleged  to  have  conspired  and  co-operated  with  them  in  the  acts 
of  which  complaint  is  made. 

The  decision  of  the  demurrer  requires  that  the  issues  tendered  by 
the  complaint  be  quite  fully  stated ;  but  in  setting  them  forth  we  mere- 
ly state  the  facts  alleged  and  for  the  purpose  of  presenting  certain 
legal  questions  admitted  by  the  demurrer,  and,  of  course,  it  is  not  to 
be  inferred  that  the  charges  have  been  proved. 

It  is  alleged  or  shown  by  the  contract,  which  is  made  part  of  the 
complaint,  that  the  defendant  corporation  is  a  domestic  corporation, 
having  1,500  shares  of  fifst  preferred,  4,500  shares  of  second  preferred, 
and  19,000  of  common  stock ;  that  in  November,  1903,  it  owed  $300,- 
000  on  promissory  notes,  held  by  various  banks,  and,  among  others, 
the  Garfield  National  Bank,  the  American  Exchange  National  Bank, 
and  the  National  Park  Bank,  made  or  indorsed  by  it,  which  it  was 
unable  to  pay,  and  that  thereupon  said  banks  appointed  "a  creditors' 
committee,"  consisting  of  the  defendant  Poor,  who  was  president  of 
said  Garfield  Bank,  the  defendant  Bennett,  who  was  assistant  cashier 
of  said  American  Exchange  Bank,  and  one  Van  Cleaf,  who  was  vice 
president  of  the  National  Park  Bank,  for  the  purpose  of  preventing 
legal  proceedings  to  recover  said  indebtedness  and  of  enabling  the 
committee  to  direct  the  affairs  of  the  company  until  said  indebtedness 
was  paid  or  satisfactorily  secured;  that  Van  Cleaf  resigned  and  his 
successor  also  resigned,  and  no  other  successor  was  appointed;  that 
in  November,  1904,  as  a  condition  of  the  reissue  and  extension  of  said 
notes,  and  of  further  financial  assistance,  said  Poor  and  Bennett  de- 
manded of  the  officers  and  stockholders  of  the  company  that  a  majority 
of  its  stock  be  transferred  and  delivered  to  them  as  trustees  for  the 
purpose  of  giving  them  complete  control;  that  thereupon  the  agree- 
ment of  November  29,  1904,  was  made  between  the  trustees  and  all 
stockholders  who  became  parties  thereto  by  signing  the  same ;  that  it 
is  recited  in  the  agreement  that  the  stockholders  deem  it  for  their 
interest  to  act  together  concerning  the  management  of  the  company, 
and  to  that  end  to  unite  their  voting  power  and  to  place  the  same  in  the 
hands  of  the  trustees  with  full  power  and  discretion  to  sell  the  stock 
for  the  benefit  of  the  company  or  its  creditors,  as  therein  provided, 
and  that,  in  consideration  of  the  premises  and  of  the  mutual  covenants 
therein  contained,  the  stockholders  agreed  to  deposit  with  the  trustees 
the  number  of  shares  of  stock  set  opposite  their  respective  names,  and 
to  leave  the  same  with  the  trustees  for  the  period  of  five  years;  that 
the  stock  so  deposited  should  be  transferred  on  the  books  of  the  cor- 
poration to  the  names  of  the  trustees  or  as  they  might  appoint,  and 
that  during  the  five  years  the  trustees  should  possess  and  be  entitled  to 
execute  with  respect  to  said  stock  all  rights  of  every  name  and  nature, 
including  the  right  to  vote  and  to  receive  dividends  and  to  sell  the 
stock,  then  or  thereafter  deposited  under  the  agreement,  at  any  time, 
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and  for  such  price  or  consideration  as  they  determined  would  promote 
the  interests  of  the  company  or  its  creditors,  and  to  apply  the  net  pro- 
ceeds to  the  payment  of  debts  and  obligations  of  the  company,  or  the 
purchase  of  claims  against  it,  and  to  divide  the  surplus,  if  any,  among 
the  stockholders  who  had  become  parties  to  the  agreement  according 
to  their  respective  interests,  and  it  was  provided  that  the  trustees,  in 
votmg  and  negotiating  a  sale  of  the  stock,  should  exercise  their  best 
judgment,  but  should  not  become  personally  liable  for  any  error  of 
law  or  judgment  with  respect  to  any  matter  or  thing  dbne  or  omitted 
under  the  agreement ;  that  pursuant  to  said  agreement  upwards  of  85 
per  cent,  of  the  capital  stock  of  the  company,  including  100  shares  of 
first  preferred,  30  shares  of  second  preferred,  and  184  shares  of  the 
common  stock  owned  by  the  plaintiff,  and  1,240  shares  of  the  common 
stock  owned  by  the  company  itself,  were  so  transferred  and  registered 
in  the  names  of  the  trustees;  that  prior  thereto,  and  on  the  13th  day  of 
January,  1902,  a  contract  designated  in  the  complaint  as  the  first 
Goodwin  contract  was  assigned  by  the  parties  of  the  second  part  there- 
to to  the  Anthony  Company,  which  thereby  received  5,100  shares  of  a 
total  issue  of  9,980  shares  of  the  capital  stock  of  the  Goodwin  Film  & 
Camera  Company,  which  owned  letters  patent  covering  an  invention 
for  photographic  pellicle  or  film  and  process  of  producing  the  same; 
that,  when  said  first  Goodwin  contract  was  made,-  it  was  contemplated 
by  the  parties  thereto  that  an  action  might  be  brought  against  the  East- 
man Kodak  Company  to  enjoin  an  infringement  upon  said  patents, 
and  it  was  agreed  that  any  damages  recovered  from  the  Eastman  Com- 
pany should  be  divided  pro  rata  between  the  parties  to  the  contract 
in  proportion  to  their  holdings  of  its  capital  stock;  that  an  action  to 
recover  damages  and  to  enjoin  the  infringement  was  brought  against 
the  Eastman  Company,  and  the  Anthony  Company  advanced  the  ex- 
penses of  the  litigation  until  it  ceased  business  on  the  1st  of  April, 
■  1907 ;  that  on  or  about  the  20th  day  of  January,  1905,  the  defendants 
Poor  and  Bennett,  who  were  still  acting  as  a  committee  for  the  credi- 
tors and  as  trustees  for  the  stockholders  as  aforesaid,  demanded  that 
the  officers  of  the  Anthony  Company  cissign  the  first  Goodwin  contract 
to  the  Garfield  Bank,  the  American  Exchange  Bank,  and  the  defendant 
Stephens,  who  was  then  a  director  and  creditor  of  the  Anthony  Com- 
pany, "as  further  security  for  the  said  company's  indebtedness,"  and 
the  demand  was  complied  with;  that,  at  the  time  of  requiring  and 
obtaining  said  assignment.  Poor,  Bennett,  and  Stephens  were  advised 
by  counsel  that  the  Anthony  Company  would  succeed  in  its  suit  against 
the  Eastman  Company,  and  they  knew  that  in  that  event  there  would 
be  a  large  recovery  on  account  of  the  extent  to  which  the  Eastman 
Company  had  used  the  process  covered  by  the  patents ;  that  in  March, 
1905,  defendant  Stephens  was  elected  president  of  the  Anthony  Com- 
pany ;  that  in  or  about  the  month  of  November,  1905,  Poor,  Bennett, 
and  Stephens,  who  were  than  in  absolute  control  of  the  affairs  and 
property  of  the  company  through  the  controlling  stock  interest  held 
by  Poor  and  Bennett,  as  trustees,  and  having  supervision  and  manage- 
ment of  the  affairs  of  the  company  as  a  committee  for  its  creditors, 
and  Stephens  being  a  director  and  president  of  the  company,  conspired 
together  to  defraud  the  company  and  its  stockholders,  including  the 
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stockholders  who  had  transferred  their  stock  under  the  agreement  of 
November  29,  1904,  of  the  first  Goodwin  contract  and  of  the  benefits 
and  advantages  thereof,  and  of  the  said  1,240  shares  of  the  Anthony 
Company  stock  owned  by  itself,  and  before  the  expiration  of  the  first 
Goodwin  contract,  and  on  or  about  the  14th  day  of  November,  1905, 
without  the  knowledge  or  consent  of  the  plaintiff,  the  three  individual 
defendants  caused  the  Anthony  Company  to  execute  an  agreement 
canceling  said  contract  and  to  return  the  5,100  shares  of  the  Goodwin 
Film  &  Camera  Company  stock  to  the  parties  of  the  first  part  to  the 
contract,  and  on  the  next  day,  individually  and  for  themselves,  entered 
into  a  similar  contract  with  said  parties  of  the  first  part,  designated 
the  second  Goodwin  contract,  and  subject  to  a  certain  trust  agreement 
securing  certain  creditors  of  the  Goodwin  Company,  received  for  them- 
selves the  5,100  shares  of  the  capital  stock  which  they  had  so  caused 
to  be  returned,  and  it  was  therein  provided  that  they  should  receive  51 
per  cent,  of  any  recovery  in  the  infringement  suit;  that  the  three 
individual  defendants,  pursuant  to  said  conspiracy  and  for  the  purpose 
of  defrauding  the  stockholders  of  the  Anthony  Company  of  their  stodc 
and  of  all  their  right,  title,  and  interest  in  and  to  said  company,  includ- 
ing "such  individual  or  representative  right  of  action  as  they  might 
have  as  such  stockholders  or  holders  of  said  trustees'  receipts,  against 
said  Poor,  Bennett,  and  Stephens  for  the  fraud  herein  alleged,  on  or 
about  April  12,  1907,"  organized  the  Ansco  Company  with  the  author- 
ized capital  of  3,000  preferred  and  10,000  common  shares,  and  shortly 
thereafter,  purporting  to  act  under  section  33  of  the  Stock  Corporation 
Law  of  New  York,  called  a  meeting,  of  which  plaintiff  had  no  notice 
or  knowledge,  of  the  stockholders  of  the  Anthony  Company  and  voted 
the  stock  of  the  Anthony  Company,  of  which  they  had  control,  in  favor 
of  a  resolution  presented  by  themselves  authorizing  the  voluntary  sale 
of  all  the  property  rights,  privileges,  and  franchises  of  the  Anthony 
Company  to  the  Ansco  Company,  and  caused  said  property,  with  the" 
exception  of  the  second  Goodwin  contract  and  the  said  5,100  shares  of 
the  Goodwin  Company's  stock  and  the  1,240  shares  of  the  common 
stock  of  the  Anthony  Company,  "which  they  fraudulently  retained  in 
their  own  possession,"  to  be  transferred  and  delivered  to  the  Ansco 
Company,  in  return  for  which  they  received  1,700  shares  of  the  com- 
mon stock  of  the  latter  company,  which,  with  the  exception  of  49.60 
shares,  they  distributed  among  the  stockholders  of  the  Anthony  Com- 
pany and  the  holders  of  the  trustees'  receipts  for  stock,  and  the 
Anthony  Company  itself,  on  account  of  its  own  stock  held  by  it,  in 
the  proportion  of  one  share  of  Ansco  common  stock  for  five  shares 
of  the  Anthony  Company  first  preferred,  and  one  share  of  the  Ansco 
Company  common  for  seven  shares  of  the  Anthony  Company  second 
preferred,  and  one  share  of  the  Ansco  Company  common  for  25  shares 
of  the  Anthony  Company  common ;  that  plaintiff  received  on  said  dis- 
tribution, as  a  dividend  on  his  stock  which  was  held  by  said  trustees, 
31.64  shares  of  the  common  stock  of  the  Ansco  Company;  that  plain- 
tiff reposed  implicit  trust  and  confidence  in  Poor,  Bennett,  and  Ste- 
phens, and  believed  that  they  were  acting  honestly  and  for  the  best 
interest  of  the  stockholders  of  the  Anthony  Company,  and  for  that 
reason  when  they  represented  to  him  prior  to  the  delivery  to  him  of 
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said  31.64  shares  of  the  Ansco  Company's  stock  that  a  reorganization 
of  the  Anthony  Company  had  been  effected  by  them  by  the  transfer 
of  the  assets  of  the  Anthony  Company  to  the  Ansco  Company,  and  that 
said  amount  of  the  stock  of  the  Ansco  Company  was  his  full  share  of 
the  proceeds,  he  accepted  the  same  without  investigation  and  without 
knowledge  that  any  of  the  assets  of  the  Anthony  Company  had  been 
misappropriated  or  withheld  by  them ;  that  plaintiff  and  other  holders 
of  trustees'  receipts  were  fraudulently  induced  by  the  individual  de- 
fendants to  surrender  their  receipts  and  all  right,  title,  and  interest  in 
and  to  their  stock  in  the  Anthony  Company,  and  to  execute  and  de- 
liver to  Poor,  Bennett,  and  Stephens  certain  receipts  and  releases,  the 
contents  of  which  he  was  unable  to  give ;  that  as  a  dividend  on  the 
1,240. shares  of  the  Anthony ' Company  stock,  which  belonged  to  it. 
Poor,  Bennett,  and  Stephens  obtained  49.60  shares  of  the  common 
stock  of  the  Ansco  Company,  which  they,  pursuant  to  said  fraudulent 
conspiracy,  and  without  plaintiff's  knowledge  or  consent,  wrongfully 
appropriated  to  their  own  use ;  that,  at  the  time  of  the  transfer  of  the 
property  of  the  Anthony  Company  to  the  Ansco  Company,  all  of  the 
indebtedness  of  the  Anthony  Company  was  paid  by  the  issue  and  de- 
livery to  its  creditors  of  preferred  and  common  stock  and  bonds  of  the 
Ansco  Company,  but,  notwithstanding  this  fact,  the  individual  defend- 
ants, pursuant  to  said  conspiracy  and  unknown  to  the  plaintiff,  retain- 
ed in  their  own  names  and  possession  the  second  Goodwin  contract 
and  5,100  shares  of  the  Goodwin  Company's  stock,  and  continued  to 
retain  them  until  the  month  of  May,  1910,  when  they  sold  and  assigned 
the  same  to  the  Ansco  Company  and  received  in  return  therefor  4,030 
shares  of  the  common  stock  of  the  Ansco  Company,  which  they  wrong- 
fully, and  in  violation  of  the  rights  of  the  plaintiff  and  other  former 
stockholders  of  the  Anthony  Company,  and  pursuant  to  said  conspira- 
cy, and  without  the  knowledge  or  consent  of  the  plaintiff,  appropriated 
to  their  own  use ;  that  in  the  month  of  February,  1914,  the  infringe- 
ment suit  was  decided  in  favor  of  the  Goodwin  Company,  and  shortly 
thereafter  a  settlement  was  effected,  which  resulted  in  the  payment  of 
a  very  large  sum  of  money  by  .the  Eastman  Kodak  Company  to  the 
Goodwin  Company;  that,  at  the  time  of  said  settlement,  the  Ansco 
Company  was  the  owner  of  all  the  stock  of  the  Goodwin  Company,  and 
a  large  dividend,  the  amount  of  which  was  unknown  to  the  plaintiff, 
was  declared  by  the  Goodwin  Company  on  its  stock  out  of  the  pro- 
ceeds of  said  settlement ;  that  out  of  said  dividend  the  Ansco  Company 
has  paid  off  all  of  its  indebtedness,  including  its  bonds  and  preferred 
stock,  which  were  issued  for  the  indebtedness  of  the  Anthony  Com- 
pany, and  a  dividend  of  100  per  cent,  on  its  common  stock,  and  the 
individual  defendants,  as  holders  of  said  4,030  shares  of  the  common 
stock  of  the  Ansco  Company,  received  the  sum  of  $403,000  as  a  divi- 
dend, which  they  have  wrongfully  and  in  violation  of  the  rights  of  the 
stockholders  of  the  Anthony  Company,  and  pursuant  to  said  fraudu- 
lent conspiracy,  appropriated  to  their  own  use ;  that  the  individual  de- 
fendants, as  holders  of  the  said  49.60  shares  of  common  stock  of  the 
Ansco  Company,  received  a  dividend  of  $4,960,  which  they  have  like- 
wise appropriated  to  their  own  use;  that  the  individual  defendants  re- 
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ceived  further  dividends  of  said  stock  of  $10,199  on  or  about  the  1st  of 
July,  1914,  and  the  same  amount  on  or  about  October  1,  1914,  which 
they  have  likewise  appropriated  to  their  own  use;  that,  at  the  time  of 
the  transfer  and  conveyance  of  its  assets  as  aforesaid,  the  Anthony  Com- 
pany ceased  to  do  business,  and  has  transacted  no  business  since,  and 
that  all  of  the  capital  stock  of  the  Anthony  Company  is  now  held  by  or 
is  under  the  control  of  the  individual  defendants,  with  the  exception  of 
a  few  shares  representing  not  over  1  per  cent,  of  the  stock,  which  are 
held  by  persons  who  were  stockholders  at  the  time  of  the  transfer  of 
the  Anthony  Company's  property  to  the  Ansco  Company;  that  the 
Anthony  Company  has  no  indebtedness,  and  no  meeting  of  its  stock- 
holders or  directors  has  been  held,  and  no  election  of  officers  has  been 
had,  since  the  said  transfer  of  its  assets;  that  all  of  the  officers  and 
directors  of  the  Anthony  Company  and  the  Ansco  Company  are  under 
the  control  of  the  individual  defendants,  and  that  the  defendant  Ste- 
phens is  the  president  of  the  Ansco  Company  and  has  been  such  presi- 
dent ever  since  a  short  time  after  its  incorporation ;  that,  at  the  time 
of  said  transfer  of  the  assets  of  the  Anthony  Company,  the  individual 
defendants  represented  to  certain  of  its  stockholders  that  it  was  their 
intention  to  procure  the  dissolution  of  the  company  after  such  transfer, 
but  that  they  failed  and  neglected  to  dissolve  the  company,  "and  have 
kept  it  alive  for  the  sole  purpose  of  protecting  themselves  from  any 
action  which  might  be  brought  against  them  for  the  fraud  herein 
alleged  by  maintaining  said  company  as  a  barrier  between  themselves 
and  its  former  stockholders" ;  that  there  are  many  former  stockholders 
of  the  Anthony  Company  similarly  situated  with  the  plaintiff,  and  they 
all  have  a  common  interest  with  the  plaintiff  in  compelling  an  account- 
ing by  the  said  Poor,  Bennett,  and  Stephens  in  this  action,  and  to  that 
end  judgment  is  demanded  that  defendants  Poor,  Bennett,  and  Ste- 
phens transfer  and  deliver  to  plaintiff  and  to  all  other  former  stock- 
holders of  the  Anthony  Company  the  stock  of  that  company  which  they 
received  as  trustees,  and  that  they  be  compelled  to  deliver  up  for  can- 
cellation the  releases  given  by  plaintiff  and  all  other  former  stockhold- 
ers of  the  Anthony  Company  at  the. time  such  stockholders  received 
from  them  stock  in  the  Ansco  Company;  that  the  three  individual 
defendants  be  compelled  to  account  for  all  stock  of  the  Ansco  Com- 
pany received  by  them  on  the  sale  of  the  second  Goodwin  contract,  and 
all  dividends  received  by  them  on  said  stock,  and  for  all  stock  in  the 
Ansco  Company  received  by  them  "as  dividends  upon  or  distributive 
share  allotted  to  the  1,240  shares  of  the  common  stock"  of  the  Anthony 
Company,  and  that  they  be  restrained  from  transferring,  assigning, 
or  disposing  of  any  part  of  the  Ansco  Company's  stock  received  by 
them  which  is  the  subject  of  this  action,  and  from  transferring,  assign- 
ing, or  disposing  of  any  of  the  stock  of  the  Anthony  Company  re- 
ceived by  them  as  such  trustees,  and  that  a  receiver  be  appointed  to 
receive  from  them  the  Ansco  Company  stock  and  all  dividends  received 
by  them  thereon,  and  to  divide  and  distribute  the  same  among  those 
who  were  the  holders  of  the  stock  of  the  Anthony  Company  or  of 
trustees'  receipts  therefor  when  its  properly  was  transferred  to  the 
Ansco  Company  in  proportion  to  the  amount  of  stock  of  the  Anthony 
Company  or  of  trustees'  receipts  therefor  then  held  by  them,  and  for 
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such  other  and  further  relief  as  to  the  court  may  seem  just  and  equita- 
ble, together  with  the  costs  of  the  action. 

The  trustees  demurred  to  the  amended  complaint  on  four  grounds : 
(1)  That  plaintiff  has  not  legal  capacity  to  sue;  (2)  that  there  is  a 
defect  of  parties  plaintiff;  (3)  that  causes  of  action  have  been  im- 
properly united ;  and  (4)  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

[  1  ]  The  first  ground  of  the  demurrer  is  clearly  without  merit.  The 
claim  that  plaintiff  has  not  legal  capacity  to  sue  is  predicated  on  the 
erroneous  assumption  that  the  action  is  brought  in  the  right  of  the  cor- 
poration. The  action  is  not  derivative  but  representative.  It  is  brought 
in  behalf  of  all  stodcholders  who  acquired  rights  under  and  by  virtue 
of  the  agreement,  which  is  annexed  to  and  made  a  part  of  the  com- 
plaint. The  complaint  contains  some  allegations  which  would  be  ap- 
propriate to  an  action  by  or  in  the  right  of  the  corporation,  and  are 
not  essential  to  an  action  by  stockholders  for  an  accounting  under  the 
contract ;  but  the  Court  of  Appeals  has  finally  established  the  rule  that, 
in  determining  the  tiature  and  scope  of  the  action  attempted  and  in- 
tended to  be  pleaded,  the  court  should  consider  all  of  the  allegations 
of  the  complaint,  and  that,  in  doit^  so,  allegations  not  germane  to  the 
cause  or  causes  of  action  evidently  intended  and  attempted  to  be 
pleaded  should  be  regarded  as  surplusage,  and  that  rule  is  especially 
applicable  and  important  in  determining  whether  an  action  is  brought 
in  the  right  of  the  stockholder  individually,  or  as  representing  all  oth- 
ers similarly  situated,  or  is  derivative  and  brought  by  a  stockholder 
in  the  right  of  the  corporation.  Witherbee  v.  Bowles,  201  N.  Y.  42, 
95.  N.  E.  27.  See,  also,  Bosworth  v.  Allen,  168  N.  Y.  157,  61  N.  E. 
163,  55  L.  R.  A.  751,  85  Am.  St.  Rep.  667. 

[2]  The  claim  with  respect  to  their  being  a  defect  of  parties  plaintiff 
is  that  the  allegations  are  insufficient,  under  section  448  of  the  Code 
of  Civil  Procedure,  to  authorize  the  action  in  the  right  of  all  the  stock- 
holders who  became  parties  to  the  agreement  or  succeeded  to  their 
rights,  in  that  the  number  of  such  stockholders  is  not  stated,  and  it  is 
not  shown  that  it  would  be  impracticable  to  bring  them  in,  and  is 
not  shown  that  the  question  at  issue  is  common  or  of  general  interest 
to  them  all.  The  second  ground  of  the  demurrer  is  likewise  without 
merit.  It  is  sufficiently  alleged,  and  is  manifest,  that  there  was  a 
great  number  of  the  former  stockholders  of  the  Anthony  Company, 
and  of  persons  who  have  succeeded  to  their  rights,  who  occupy  a 
similar  position  with  respect  to  said  agreement  to  that  occupied  by  the 
plaintiff,  who,  if  he  be  entitled  to  an  accounting,  are  entitled  to  like 
relief. 

As  I  view  the  complaint,  it  was  designed  to  plead  but  a  single  cause 
of  action  for  breaches  of  trust.  There  are  no  allegations  clearly  show- 
ing an  attempt  to  plead  a  cause  of  action  in  the  right  of  the  Anthony 
Company,  and  any  intent  so  to  do  is  disclaimed  in  the  brief.  The  plain- 
tiff shows,  in  effect,  that  it  was  intended,  when  the  assets  and  fran- 
chises of  the  Anthony  Company  were  transferred  to  the  Ansco  Com- 
pany, to  dissolve  the  former  corporation,  and  that  the  trustees  under- 
took to  take  the  necessary  steps  therefor,  and  that  the  stockholders,  if 
not  all  legally  bound  by  the  plan  at  the  time  of  the  transfer,  subse- 
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quently  ratified  it  by  acquiescing  therein  and  receiving  through  the 
trustees  what  they  then  supposed  was  their  entire  share  of  the  surplus 
of  the  consideration  for  distribution.  What  the  plaintiflf  complains  of 
is  not  that  the  trustees  unlawfully  transferred  the  property  of  the  An- 
thony Company  and  discontinued  its  business,  but  that  they  and  the 
defendant  Stephens  entered  into  an  agreement  to  defraud  the  stock- 
holders, which  they  consummated,  as  alleged,  by  receiving  and  appro- 
priating to  themselves  the  valuable  first  Goodwin  contract  under  the 
guise  of  canceling  it,  then  secretly  taking  the  second  Goodwin  contract 
for  their  individual  benefit,  and  by  appropriating  to  themselves  the 
treasury  stock  of  the  Anthony  Company,  consisting  of  1,240  shares, 
and  receiving  to  their  own  use  the  consideration  paid  to  them  by  the 
Ansco  Company  on  account  thereof.  It  is  alleged  that  all  of  the 
debts  of  the  Anthony  Company  have  been  paid,  and,  if  so,  on  the 
facts  alleged  the  complaint  presents  a  prima  facie  right  in  the  plain- 
tiff and  other  stockholders  interested  under  the  agreement  to  com- 
pel the  individual  defendants  to  account  for  their  acts  as  trustees,  in- 
cluding the  fruits  of  the  second  Goodwin  contract.  We  are  not  con- 
cerned with  the  rights  acquired  by  the  three  creditors  as  security  for 
whose  claims  the  first  Goodwin  contract  and  the  Goodwin  Company 
stock  were  assigned  by  the  officers  of  the  Anthony  Company,  for  those 
claims  have  since  been  paid,  and,  moreover,  the  pledgees  evidently  sur- 
rendered their  rights  when  the  contract  was  canceled  and  the  stock 
was  delivered  back  to  the  parties  of  the  first  part  to  the  second  Good- 
win contract. 

[3]  The  plaintiff's  case  rests  upon  the  well-established  principle  that 
a  trustee  must  act  in  good  faith,  and  will  not  be  permitted  to  use  his 
trusteeship  for  his  individual  advantage,  benefit,  or  profit.  Getty  v. 
Devlin,  70  N.  Y.  504;  Boswortb  v.  Allen,  168  N.  Y.  157,  61  N.  E.  163, 
55  L.  R.  A.  751, 85  Am.  St.  Rep.  667. 

[4]  It  may  well  be  that  the  plaintiff  will  not  be  entitled  to  all  of 
the  relief  demanded.  The  quantum  of  relief,  however,  is  not  presented 
by  demurrer,  and  will  be  for  the  trial  court  to  determine  in  the  first 
instance.  A  complaint  is  good  as  against  a  demurrer  for  insufficiency, 
if  the  plaintiff  alleges  facts  which,  if  established,  will  entitle  him  to 
some  relief. 

[6-7]  Nor  is  it  essential,  in  a  suit  in  equity,  for  the  plaintiff  to  show 
a  right  to  the  same  relief  against  all  of  the  defendants.  People  v.  Eq. 
Life  Assurance  Society,  124  App.  Div.  714,  728,  109  N.  Y.  Supp.  453, 
and  cases  cited.  Although  it  appears  that  the  plaintiff  had  no  notice  of 
the  meeting  of  the  stockholders  of  the  Anthony  Company,  at  which 
the  resolution  for  the  transfer  of  its  property  to  the  Ansco  Company 
was  adopted,  still  he  accepted  the  fruits  of  that  action  by  receiving 
what  he  supposed  was  his  proportionate  share  of  the  Ansco  Company 
stock,  and  he  and  all  other  stockholders,  who  thus  acquiesced  in  that 
action,  are  estopped  from  questioning  the  legality  thereof.  Cook  on 
Stock  Corporations  (6th  Ed.)  §  670,  pp.  2016,  2017 ;  Boynton  v.  Roe, 
114  Mich.  401,  72  N.  W.  257;  Hoene  v.  Pollak,  118  Ala.  617,  24  South. 
349,  72  Am.  St.  Rep.  189;  In  re  Lincoln,  etc.,  Co.,  190  Pa.  124,  42  Atl. 
53S. 
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The  complaint  proceeds  upon  the  theory  that  all  stockholders  ap- 
proved or  have  acquiesced  in  the  transfer.  It  was  competent,  however, 
for  the  Legislature,  as  it  did  by  section  33  of  the  Stock  Corporation 
Law,  as  amended  by  chapter  130  of  the  Laws  of  1901,  to  authorize 
such  a  transfer  of  the  property  and  franchises  of  one  corporation  to 
another.  Cook  on  Stock  Corporations  (6th  Ed.)  §  669,  and  cases  cited. 
It  is  fairly  to  be  inferred  from  the  allegations  of  the  complaint  that 
the  provisions  of  the  statute  were  complied  with,  or  waived  by  the 
stockholders.  According  to  the  allegations  of  the  complaint,  the  trus- 
tees, excepting  in  so  far  as  they  have  attempted  to  make  a  secret  profit 
for  themselves,  have  proceeded  on  the  theory  that  the  Anthony  Com- 
pany was  dissolved,  or  that  its  formal  dissolution  was  unnecessary  or 
Mras  a  mere  formality,  which,  according  to  the  allegations  of  the  com- 
plaint, it  was  their  duty  to  comply  with,  for  they  have  distributed  the 
consideration  received  from  the  Ansco  Company,  with  the  exception 
of  tliat  received  on  account  of  the  Goodwin  contract  and  stock,  among 
the  stockholders  of  the  Anthony  Company,  in  proportion  to  such  stock 
holdings,  taking  for  themselves  the  proportion  due  to  the  treasury 
stock  of  the  Anthony  Company.  If  this  was  not  done  upon  the  theory 
that  the  corporation  was  in  effect  dissolved,  all  of  its  debts  having  been 
paid,  and  no  one  being  interested  therein,  excepting  the  stockholders, 
it  must  have  been  upon  the  theory  that  the  consideration  paid  by  the 
Ansco  Company  was  for  the  stock  of  the  Anthony  Company;  but 
the  allegations  to  the  effect  that  the  Anthony  Company  stock  is  still 
held  by  the  trustees  and  the  demand  for  a  return  of  the  stock  are  in- 
consistent with  the  latter  theory.  If  necessary,  the  plaintiff  and  others 
similarly  situated  may  be  entitled  to  a  decree  requiring  that  the  An- 
thony Company  be  formally  dissolved;  but  if  not,  and  if  the  stock- 
holders would  not  be  entitled  without  such  formal  dissolution  to  have 
the  consideration  which  was  received  by  the  trustees  from  .the  Ansco 
Company  on  account  of  the  1,240  shares  of  the  treasury  stock  of  the 
Anthony  Company  divided  and  distributed,  that  would  only  go  to  the 
extent  of  the  relief  to  be  granted  by  the  final  decree.  The  plaintiff 
does  not  claim  to  be  entitled  to  recover  his  distributive  share  of  that 
part  of  the  consideration  in  the  right  of  the  Anthony  Company.  He 
claims  to  be  entitled  thereto  in  his  own  right  as  a  stockholder;  and 
since  he  is,  in  any  event,  entitled  to  other  relief,  whether  his  claim  in 
that  regard  is  well  founded  will  be  for  the  trial  court  to  decide.  The 
debts  of  the  Anthony  Company  having  been  paid  in  full,  and  the 
trustees  having,  excepting  in  so  far  as  they  have  attempted  to  make 
secret  profits,  proceeded  on  the  theory  that  the  consideration  received 
from  the  Ansco  Company  is  to  be  distributed  among  the  stockholders 
of  the  Anthony  Company  in  proportion  to  their  respective  holdings, 
they  should  not  be  heard  to  say,  in  support  of  their  demurrer  to  the 
complaint,  that  their  accounting,  in  so  far  as  they  have  accounted  to 
the  stockholders,  was  voluntary,  and  they  are  not  answerable  to  them 
in  equity  or  otherwise  for  having,  in  violation  of  their  trust,  taken  to 
themselves  and  appropriated  to  their  own  use  a  large  part  of  the  con- 
sideration received  from  the  Ansco  Company.  If  there  be  any  good 
reason  why  the  plaintiff  and  other  stockholders  of  the  Anthony  Com- 
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pany  are  not  entitled  by  an  accounting  by  their  trustees  and  for  said 
secret  profits  at  this  time,  it  does  not  appear  by  the  complaint,  and  is 
not  presented  by  a  demurrer  thereto. 

[8]  The  failure  of  the  defendants  to  have  the  Anthony  Company 
formally  dissolved  cannot  afford  them  protection  against  being  called 
to  account  for  violations  of  their  trust  and  against  being  called  upon  to 
distribute  the  assets  of  the  corporation,  other  than  those  required  to 
defray  the  expenses  of  formal  dissolution,  among  the  stockholders, 
who,  on  the  facts  alleged,  are  the  only  persons  having  any  interest 
therein. 

It  follows  that  each  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  respective  motions  made  by  the  plaintiff  for 
orders  overruling  the  demurrers  should  be  granted,  with  $10  costs, 
but  with  leave  to  each  respondent  to  withdraw  his  demurrer  and  to 
interpose  an  answer  on  payment  of  the  costs  of  the  appeal  and  of  the 
motion.    All  concur. 


BROCK  V.  POOR  et  aL     (No.  6958.) 
(Supreme  Court,  Appellate  Division,  First  Department    May  7,  1915.) 

Corporations  ^=»210 — Surr  bt  Stockdoldeb — ^Accottntino — Parties. 

In  a  suit  In  equity  brought  by  a  stockholder  on  behalf  of  blmself  and 
all  other  stockholders  who  became  parties  or  successors  of  parties  to  a 
written  agreement  between  stockholders  and  two  of  the  defendants,  as 
trustees  of  property  of  the  corporation,  to  compel  an  accounting  by  the 
trustees  as  to  acts  In  connection  with  the  agreement  and  alleged  to  have 
been  in  excess  of  their  authority  and  in  violation  of  their  duty,  the  cor- 
'  poratlon  was  a  proper,  if  not  a  necessary,  party;  ^ther  it  or  the  stock- 
holders in  its  right  being  Interested  in  the  consideration  received  by  tbe 
defendant  trustees,  for  which  they  were  accountable. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  if  80S-813; 
Dec.  Dig.  €=9210.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  Brock  against  Ruel  W.  Poor  and  another,  individ- 
ually and  as  trustees  under  an  agreement  dated  November  29,  1904, 
and  others.  Demurrers  by  defendant  Anthony  &  Scovill  Company 
sustained,  and  plaintiff  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Burt  D.  Whedon,  of  New  York  City,  for  appellant. 

Thomas  D.  Adams,  of  New  York  City  (Charles  A.  Brodek  and  Ed- 
gar J.  Nathan,  both  of  New  York  City,  on  the  brief),  for  respondents. 

LAUGHLIN,  J.  The  material  facts  are  set  forth  in  the  opinion  on 
the  appeals  from  the  orders  sustaining  the  demurrers  of  the  defendants 
Poor  and  Bennett,  which  is  to  be  handed  down  herewith. 

The  respondent  company  demurred  on  the  ground  that  the  plaintifl 
has  not  legal  capacity  to  sue,  and  that  the  amended  complaint  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  first  ground 
of  the  demurrer  is  sufficiently  considered  in  the  opinion  in  the  other 
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case.  The  company  was  a  proper,  if  not  a  necessary,  party,  and  that 
is  sufficient  to  warrant  its  being  joined  as  a  party  defendant  in  a  suit 
in  equity,  notwithstanding  the  fact  that  no  relief  is  demanded  against 
it.  Mawhinney  v.  Bliss,  124  App.  Div.  612,  109  N.  Y.  Supp.  332.  If 
the  stockholders  are  not  entitled  to  a  distribution  of  the  fund  and  prop- 
erty of  the  Anthony  Company,  for  which  the  individual  defendants  are 
accountable,  then  the  Anthony  Company  is  entitled  thereto,  and,  in 
either  event,  it  is  a  proper,  if  not  a  necessary,  party,  for  either,  it  is, 
or  its  stockholders  in  its  right  are,  interested  in  the  consideration  re- 
ceived by  the  individual  defendants,  for  which  they  are  accountable. 
Mawhinney  v.  Bliss,  supra. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  plaintiff's  motion  for  an  order  overruling  the  demur- 
rer granted,  with  $10  costs,  but  with  leave  to  respondent  to  withdraw 
the  demurrer  and  interpose  an  answer  on  payment  of  the  costs  of  the 
appeal  and  of  the  motion.    All  concur. 


BKOCK  T.  POOB  et  al.    (No.  6959.) 

(Supreme  Court,  Appellate  Dlylslon,  First  Department    May  7,  1915.) 

cobporations  <g=>210— action  bt  stockholder— acootjntino— violation  0» 
Tbubt— Pabties. 

An  officer  of  a  corporation,  who,  according  to  the  complaint,  with  full 
knowledge  of  a  trust  agreement  between  stocUhoIders  and  two  of  the 
defendant  trustees  and  the  rights  of  the  stockholders  thereunder,  con- 
spired and  co-operated  with  the  trustees  in  violating  their  trust,  being 
equally  accouutable  with  them,  was  properly  Joined  as  defendant  la  a 
suit  for  accounting. 

[Ed.  Note. — For  other  cases,  see  Corporations,  C!ent  Dig.  §§  808-813; 
Dec.  Dig.  <e=s>210.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  Brock  against  Ruel  W.  Poor  and  others.  Prom 
an  order  sustaining  demurrer  to  answer  of  Thomas  W.  Stephens,  plain- 
tiff appeals.  .Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Burt  D.  Whedon,  of  New  York  City,  for  appellant. 
Thomas  D.  Adams,  of  New  York  City  (Charles  A.  Brodek  and  Ed- 
gar J.  Nathan,  both  of  New  York  City,  on  the  brief),  for  respondents. 

LAUGHLIN,  J.  The  material  facts  are  set  forth  in  the  opinion 
on  the  appeals  from  the  orders  sustaining  the  demurrers  of  the  defend- 
ants Poor  and  Bennett,  which  is  to  be  handed  down  herewith. 

The  respondent  Stephens  demurred  on  the  same  grounds  upon  which 
the  defendants  Poor  and  Bennett  demurred.  According  to  the  allega- 
tions of  the  complaint,  Stephens,  with  full  knowledge  of  the  trust 
agreement  and  of  the  rights  of  the  stockholders  thereunder,  entered 
into  the  agreement  with  the  trustees  and  co-operated  with  them  as  a 
joint  conspirator  in  wrongfully  and  fraudulently  violating  their  trusts. 
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If  those  facts  be  true,  he  is  equally  accountable  with  them.  Boswortb 
V.  Allen,  168  N.  Y.  157,  61  N.  E.  163,  55  L.  R.  A.  751,  85  Am.  St. 
Rep.  667 ;  Mawhinney  v.  Bliss,  124  App.  Div.  609,  109  N.  Y.  Supp. 
332,  affirmed  194  N.  Y.  590,  88  N.  E.  1125. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  plaintiff's  motion  for  an  order  overruling  the  demurrer 
granted,  with  $10  costs,  but  with  leave  to  respondent  to  withdraw  the 
demurrer  and  interpose  an  answer  on  payment  of  the  costs  of  the  ap- 
peal and  of  the  motion.    All  concur. 


a67  App.  DlT.  286) 

PEOPLE  ex  rel.  DRY  DOCK,  E.  B.  &  B.  R.  CO.  et  al.  t.  PUBLIC  SERVICE 
COMMISSION  FOR  FIRST  DIST.  et  al.    (No.  7081.) 

(Supreme  Court,  Appellate  Division,  First  Department    May  7,  1915.) 

Stbeet  Railboads  ®=»52 — Refunding  Mobtqaqe — Appljcation  to  Public 
Sebtice  Commission — Authobity  or  Coumission. 

Under  Public  Service  Commlsslou  Jjaw  (Consol.  Laws,  c.  48)  §  55,  pro- 
viding that  a  street  railroad  may  issue  bonds,  or  otber  evidence  of  debt, 
vrheu  necessary  for  tbe  discharge  or  lawful  refunding  of  its  obligations, 
provided  that  there  shall  have  been  secured  from  the  commission  an  or- 
der authorizing  such  issue  and  stating  the  purposes  for  which  the  pro- 
ceeds shall  be  applied,  that  in  the  opinion  of  the  commission  the  money 
or  property  to  be  procured  or  paid  for  is  or  has  been  reasonably  required 
for  tbe  purposes  specified  In  the  order,  and  that,  except  as  otherwise  per- 
mitted in  the  order,  such  purposes  are  not,  in  whole  or  in  part,  reasona- 
bly chargeable  to  operating  expenses  or  to  income,  and  providing  for  a 
hearing  and  determination  thereof,  tbe  Public  Service  Commission,  on  ap- 
plication of  an  insolvent  street  railroad  to  issue  refunding  mortgage 
bonds  to  refund  receiver's  certificates  authorized  by  the  federal  courts, 
certificates  of  Indebtedness  issued  by  the  company,  an  adjudicated  claim 
against  it  in  favor  of  another  street  railroad  for  moneys  expended  for  its 
permanent  betterment,  and  miscellaneous  claims  against  it  acquired  by 
such  other  street  railroad,  was  authorized  to  consider  whether  the  pro- 
posed Issue  was  reasonably  required  for  the  refunding  purpose;  whether 
the  expenditure  to  be  refunded  was  a  capital,  as  distinct  from  an  operat- 
ing or  income,  charge ;  and,  if  the  expenditure  to  be  refunded  was  an 
operating  or  income  charge,  whether  such  refunding  should  be  permitted 
under  the  exception  of  the  statute  reading  "except  as  otherwise  per- 
mitted *  *  *  in  the  case  of  bonds,"  and  might  withhold  Its  approval 
until  it  appeared  that  the  securities  sought  to  be  refunded  represented 
actual  investments  for  the  company's  capital  account;  but  it  could  not 
apply  the  test  of  the  actual  value  of  the  company's  property  and  its  earn- 
ing capacity  as  the  ground  for  its  approval. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  {{  130, 
131 ;   Dec.  Dig.  <S=52.] 

Ingraham,  P.  J.,  and  Scott,  J.,  dissenting. 

Application  by  the  Dry  Dock,  East  Broadway  &  Battery  Railroad 
Company  and  Ralph  J.  Jacobs  and  others,  as  Protective  Committee, 
etc.,  to  the  Public  Service  Commission  for  the  First  District,  etc.,  and 
Edward  E.  McCall  and  others,  as  Commissioners,  for  an  order  author- 
izing the  issuance  of  refunding  bonds.  From  an  order  denying  the  ap- 
plication, the  People,  on  relation  of  applicant,  bring  certiorari.  Writ 
dismissed,  and  proceedings  of  the  commission  affirmed. 
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Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Morgan  J.  O'Brien,  of  New  York  City  (Herbert  J.  Bickford,  Nathan 
Ottinger,  and  Henry  M.  Ward,  all  of  New  York  City,  on  the  brief), 
for  relators. 

George  S.  Coleman  and  Oliver  C.  Semple,  both  of  New  York  City, 
for  respondents. 

DOWLING  J.  The  Dry  Dock,  East  Broadway  &  Battery  Railroad 
(hereinafter  referred  to  as  the  "railroad")  is  a  domestic  corporation 
organized  in  1866,  and  operating  three  routes  in  the  city  of  New  York, 
one  of  which  is  equipped  with  an  underground  electric  system,  and  the 
other  two  with  electric  storage  battery  cars.  It  had  been  operated  for 
some  years  as  a  constituent  part  of  the  Third  Avenue  Railway  system, 
which  owned  substantially  all  the  capital  stock,  aggregating  $1,200,000. 
In  February,  1908,  in  an  action  brought  in  the  United  States  Circuit 
Court,  Southern  District  of  New  York,  by  the  American  Hay  Com- 
pany, a  general  creditor,  based  on  the  insolvency  of  the  railroad  com- 
pany, for  the  marshaling  of  its  assets  and  their  distribution  among  the 
creditors  in  the  order  of  priority  of  claims,  a  receiver  was  appointed 
for  the  railroad,  who  has  since  been  operating  it  in  that  capacity.  On 
February  15,  1908,  the  railroad  company  was  adjudged  insolvent  and 
the  receivership  was  continued,  pending  the  final  determination  of  the 
action.  A  special  master  was  appointed  to  pass  upon  all  the  claims 
against  the  railroad,  and  he  has  reported  thereupon ;  his  report  having 
been  confirmed  by  the  court  prior  to  the  initiation  of  this  proceeding. 
All  preferred  claims  against  the  railroad  have  been  paid,  and  substan- 
tially all  claims  not  entitled  to  a  preference  have  been  acquired,  by  the 
Third  Avenue  Railway  Company.  Pending  the  receivership,  by  orders 
of  the  United  States  Circuit  Court  and  the  United  States  District 
Court;  Southern  District  of  New  York,  dated  April  22,  1911,  and 
July  18,  1913,'  respectively,  the  receiver  was  authorized  to  issue  re- 
ceiver's certificates,  under  the  first  order  to  the  extent  of  $350,000,  for 
the  purchase  of  not  more  than  50  electric  storage  battery  cars,  and  for 
the  alterations  in  tracks,  barns,  and  other  property  that  might  be  nec- 
essary for  the  operation  of  said  cars ;  and  by  the  second  order  to  the 
extent  of  $149,000,  to  be  issued  to  the  Third  Avenue  Railway  Company 
in. payment  of  the  indebtedness  of  the  receiver  to  said  company  for 
sums  expended  by  it  on  said  work  and  not  represented  by  certificates 
issued  pursuant  to  the  original  order.  On  July  31,  1913,  the  railroad 
company  presented  to  the  Public  Service  Commission  for  the  First 
District  its  petition  setting  forth  that  an  agreement  had  been  made  be- 
tween it,  the  Third  Avenue  Railway  Company,  and  a  protective  com- 
mittee of  the  holders  of  certain  certificates  of  indebtedness  (represent- 
ing $1,050,000  of  said  certificates  out  of  a  total  of  $1,100,000)  for  the 
refunding  of  all  the  company's  debts  and  obligations  by  the  issue  of 
refunding  mortgage  gold  bonds  to  be  dated  July  1,  1913,  and  payable 
January  1,  1960,  to  be  secured  by  a  refunding  mortgage  and  deed  of 
trust  to  the  Central  Trust  Company  of  New  York,  as  trustee.    The 
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bonds  to  be  secured  by  the  mortgage  were  to  consist  of  three  classes, 
as  follows : 

Series  A,  not  exceeding  $1,500,000.  Of  these  $950,000  were  to  be 
used  to  refund  the  outstanding  general  mortgage  5  per  cent,  gold  bonds 
of  a  similar  amount,  and  the  balance  for  the  acquisition  of  new  proper- 
ty or  for  the  improvement  or  betterment  of  existing  property. 

Series  B,  to  the  amount  of  $560,000,  to  be  issued  to  the  Third  Avenue 
Railway  Company  in  exchange  for  the  receiver's  certificates  issued 
under  the  orders  of  April  22,  1911,  and  July,  1913,  amounting  to  $499,- 

000.  with  the  accrued  interest  thereon,  and  for  certain  other  claims. 
Series  C  to  the  amount  of  $2,240,000,  whereof  bonds  to  the  aggregate 

of  $1,140,000  were  to  be  issued  to  the  Third  Avenue  Railway  Company, 
which  was  to  accept  them  (with  the  foregoing  series  B  bonds  amount- 
ing to  $520,000,  or  a  total  in  new  securities  of  $1,660,000)  in  payment 
of  all  claims  held  by  it  against  the  railroad  amounting  to  $2,102,912.97. 
The  remaining  series  C  bonds  amounting  to  $1,100,000  were  to  be  is- 
sued to  the  holders  of  the  5  per  cent,  certificates  of  indebtedness  in 
satisfaction  of  their  claims,  which  amounted  to  $1,100,000,  with  ac- 
crued interest  thereon  aggregating  $325,416.67. 

The  relator  asked  that  the  commission  give  its  consent  to  the  issue 
by  it  of  its  refunding  mortgage  and  deed  of  trust  to  the  Central  Trust 
Company  of  New  York  as  trustee,  and  to  the  issue  thereunder  by  the 
petitioner  of  $560,000  series  B  bonds  and  $2,240,000  series  C  bonds,  to 
refund  its  debts  and  obligations  in  the  matter  aforesaid.  At  the  time 
of  the  filing  of  this  petition,  the  debts  of  the  petitioner  were  as  follows : 

1.  Mortgage  to  the  Farmers'  Loan  &  Trust  Com- 

pany, as  trustee,  being  a  liist  lien  ou  all  of 

petitioner's  property ; .  .$  950,000  00 

2.  Receiver's  certiflcates  Issued  under  the  order  of 

the  court  dated  April  22,  1911 $  350,000  00 

Accrued  interest  to  June  30,  1913,  thereon 2T,330  35 

Receiver's  certiflcates  issued  under  the  order  of 

the  court  dated  July,  1913 149,000  00 

528^35 

3.  E^re  per  cent,  certiflcates  of  indebtedness  Issued 

by  petitioner  in  the  year  1892 1,100,000  00 

Accrued  interest  from  August  1,  1907,  to  June 
30,  1913 325,418  67 

1,425,416  87 

4.  Claim  of  Third  Avenue  Railroad  based  on  prom- 

is.sory  note  dated  April  30,  1907,  for  fl,822,- 
963.70.  This  note  having  been  proved  before 
the  special  master,  the  railroad  company  vol- 
untarily reduced  its  claim  to  $1,500,000,  at 
which  sum  it  was  approved  by  the  master 1,500,000  w 

5.  Claims  on  contract  and  tort  allowed  by  the  spe- 

dal  master 68,613  60 

6.  Claims  for  money  expended  by  the  Third  Ave- 

nue Railway  Co.  in  the  acquisition  or  settle- 

ment  of  claims  against  the  petitioner 30,000  00 

Total   14,480,260  62 

The  petitioner  introduced  no  evidence  as  to  the  value  of  its  propertyi 
but  the  commission's  engineer  fixed  it  at  $2,470,306.    After  hearings 
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had  been  held,  the  commission,  by  a  majority  vote  declined  to  approve 
the  pending  application,  and  in  its  opinion  Commissioner  Maltbie,  sum- 
marizing his  conclusions,  said  that : 

"The  applicants  asked  to  be  allowed  to  readjnst  their  Indebtedness  (practi- 
cally to  reorganize)  without  proof  that  the  new  or  old  debts  represented  prop- 
erty of  equal  value  or  cost.  They  have  not  proved  that  the  obligations  to  be 
refunded  were  for  capital  purposes,  that  no  obligations  were  Incurred  to  pay 
for  replacements,  or  that  all  withdrawals  had  properly  been  credited  to  capi- 
tal account  They  disregard  these  points  and  hold  that  the  commission  ought 
not  even  to  Investigate  and  ascertain  the  facts.  They  practically  declare  that 
the  existence  of  a  real  obligation  gives  them  the  right  to  capitalize  It,  regard- 
less of  Its  character  or  the  purpose  for  which  It  was  Incurred.  They  argue 
that  It  Is  immaterial  and  that  it  does  not  concern  the  commission  whether 
the  company  will  earn  interest  on  the  proposed  issue  of  bonds  or  not." 

He  further  said  that : 

In  his  opinion  It  was  not  "only  the  power  but  the  duty  of  the  commission 
before  approving  the  proposed  issue  of  bonds:  (1)  To  ascertain  the  purposes 
for  which  the  funds  obtained  from  the  obligations  to  be  refunded  were  used. 
(2)  To  determine  whether  all  represented  permanent  improvements  of  the  plant, 
or  renewals  and  replacements  of  obsolete  or  worn-out  property.  (3)  To  ascer- 
tain whether  all  withdrawn,  replaced,  and  abandoned  property  has  been  cred- 
ited to  capital  account  at  the  figure  at  which  It  was  entered  In  that  account. 
(4)  To  segregate  all  expenditures  for  maintenance,  renewals,  and  replacements 
and  the  cost  of  all  withdrawals,  and  to  permit  the  capitalization  of  only  such 
expenditures  as  represent  permanent  improvements  to  the  net  amount.  (5)  To 
restrict  the  amount  of  bonds  to  a  figure  upon  which  the  company  will  with 
reasonable  certainty  earn  interest" 

In  his  dissenting  opinion  Commissioner  Williams  held,  interpreting 
section  55  of  the  Public  Service  Commission  Act : 

"First  That  in  all  issues  of  new  securities  after  the  enactment  of  this  law, 
the  Public  Service  Commission  must  be  satisfied  that  the  securities  sought  to 
be  issued  are  for  the  legitimate  capital  purposes  set  forth  in  the  act.  Second. 
That,  as  to  lawful  obligations  entered  into  before  the  passage  of  the  act,  the 
commission  should  have  no  jurisdiction  except  when  it  became  necessary  to 
refund  such  obligation,  and  then  only  to  determine  whether  the  new  issue 
sought  is  necessary  for  that  purpose." 

To  so  hold,  he  was  obliged  to,  and  did,  interpret  the  legislative  pur- 
pose, which  concededly  was  intended  to  prevent  overcapitalization  by 
public  service  corporations,  not  only  as  inoperative  to  warrant  inter- 
ference with  obligations  already  issued,,  but  also  as  inoperative  to  pre- 
vent the  refunding  of  these  same  obligations  when  they  became  due, 
except  to  ascertain  if  the  refunding  was  lawful  and  the  amount  neces- 
sary for  that  purpose.  The  relator  having  petitioned  for  a  rehearing, 
which  was  granted,  the  commission  after  taking  further  proof  unani- 
mously reaffirmed  its  former  decision  and  finally  denied  the  application. 

The  relator  stands  upon  the  same  interpretation  of  the  law  as  that  of 
Commissioner  Williams,  and  contends  that  inasmuch  as  the  obligations 
sought  to  be  refunded  are  concededly  valid  obligations,  and  as  the  par- 
amount of  such  refunding  issue  is  to  be  less  than  the  total  of  the  securi- 
ties to  be  retired,  and  as  the  interest  on  the  new  obligations  is  to  be 
less  than  that  on  the  old,  its  petition  should  have  been  granted,  and 
the  issue  of  the  refunding  securities  allowed,  without  calling  upon  it 
to  niake  proof  either  of  the  application  of  the  funds  realized  or  repre- 
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sented  by  the  old  securities,  the  value  of  the  relator's  property,  its 
earning  capacity,  or  any  other  proof  of  a  like  nature.  In  other  words, 
it  contends  that,  where  a  public  service  corporation  has  valid  outstand- 
ing obligations  issued  before  the  Public  Service  Commission  law  took 
effect,  it  is  entitled  as  a  matter  of  course  to  obtain  the  consent  of  the 
Public  Service  Commission  to  issue  new  securities  to  refund  them. 
Th«.  section  of  the  Public  Service  Commission  Law  (chapter  480,  Laws 
of  1910;  Consol.  Laws,  c.  48),  so  far  as  it  is  material  to  the  present 
inquiry,  is  as  follows : 

"Sec.  55.  A  common  carrier,  railroad  corporation  or  street  railroad  corpo- 
ration o/ganlzed  or  existing,  or  hereafter  incorporated,  under  or  by  virtue  of 
the  laws  of  the  state  of  New  Tork,  may  Issue  stocks,  bonds,  notes  or  other 
evidence  of  Indebtedness  payable  at  periods  of  more  than  twelve  months  after 
the  date  thereof,  when  necessary  for  the  acquisition  of  property,  the  construc- 
tion, completion,  extension  or  Improvement  of  its  facilities,  or  for  the  improve- 
ment or  maintenance  of  its  service  or  for  the  discharge  or  lawful  refandlng 
of  Its  obligations  or  for  the  reimbursement  of  moneys  actually  expended  from 
Income  •  •  •  within  five  years  next  prior  to  the  filing  of  an  appllcatioii 
with  the  proper  commissloa  for  the  required  authorization,  for  any  of  the 
aforesaid  purposes  except  maintenance  of  service  and  except  replacements, 
♦  •  •  provided  and  not  otherwise  that  there  shall  have  been  secured  from 
the  proper  commission  an  order  authorizing  such  issue,  and  the  amount  thereof 
and  stating  the  purposes  to  which  the  issue  or  proceeds  thereof  are  to  be 
applied,  and  that,  in  the  opinion  of  the  commission,  the  money,  property  or 
labor  to  be  procured  or  paid  for  by  the  issue  of  such  stock,  bonds,  notes  or 
other  evidence  of  Indebtednesa  is  or  has  been  reasonably  required  for  the  pur- 
poses specified  In  the  order,  and  that  except  as  otherwise  permitted  in  the 
order  in  the  case  of  bonds,  notes  and  other  evidence  of  indebtedness,  such  pur- 
poses are  not  in  whole  or  in  part,  reasonably  chargeable  to  operating  ex- 
penses or  to  income;  but  this  provision  shall  not  apply  to  any  lawful  Issue 
of  stock,  to  the  lawful  execution  and  delivery  <rf  any  mortgage  or  to  the  law- 
ful issue  of  bonds  thereunder,  which  shall  have  been  duly  approved  by  the 
board  of  railroad  commissioners  before  the  time  when  this  act  becomes  a 
law.  •  »  •  For  the  purpose  of  enabling  it  to  determine  whether  it- should 
issue  such  an  order,  the  commission  shall  make  such  inquiry  or  Investigatioa 
tiold  such  hearings  and  examine  such  witnesses,  books,  papers,  documents  or 
contracts  as  it  may  deem  of  Importance  in  enabling  it  to  reach  a  determina- 
tion. Such  corporation  shall  not  without  the  consent  of  the  commission  apply 
said  issue  or  any  proceeds  thereof  to  any  purpose  not  specified  in  such  order. 
Such  common  carrier,  rallroa:d  corporation  or  street  railroad  corporation 
may  issue  notes,  for  proper  corporate  purposes  and  not  in  violation  of  any 
provision  of  this  chapter  or  any  other  act,  payable  at  periods  of  not  more  than 
twelve  months  without  such  consent,  but  no  such  notes  shall,  in  whole  or  in 
part,  directly  or  indirectly,  be  refunded,  by  any  issue  of  stock  or  bonds  or  by 
any  evidence  of  indebtedness  running  for  more  than  twelve  mouths  witbont 
the  consent  of  the  proper  commission.    •    •    •  »> 

It  seems  clear  that  the  Legislature  deemed  the  new  scheme  of  corpo- 
rate regulation  applicable  to  every  act  had  thereunder,  whether  the  se- 
curity, property,  or  debts  upon  which  it  operated  was  already  in  exist- 
ence, or  its  existence  was  contemplated  to  the  extent  of  having  been 
authorized  by  prior  proper  authority,  though  not  yet  actually  in  being. 
Otherwise,  there  would  have  been  no  need  of  providing  that  stocks, 
mortgages,  and  bonds  theretofore  approved  by  the  board  of  railroad 
commissioners  should  be  beyond  the  control  of  the  new  commission. 

In  People  ex  rel.  Third  Avenue  Railway  v.  Public  Service  Commis- 
sion, 145  App.  Div.  318,  130  N.  Y.  Supp.  97,  this  court  held  that  the 
statutory  provisions  of  the  reorganization  of  railroads,  embodied  in 
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sections  9  to  12  of  the  Stock  Corporation  Law  (Consol.  Laws,  c.  59), 
had  not  been  repealed  by  implication  by  the  provisions  of  the  Public 
Service  Commissions  Law;  tlmt  the  reorganization  statute  was  com- 
plete in  itself  to  the  extent  of  its  direct  provisions ;  that  new  corpora- 
tions formed  in  conformity  therewith  were  given  the  express  power  to 
issue  the  stock  and  bonds  provided  for  in  their  adopted  plan  of  reor- 
ganization; that  the  Public  Service  Commissions  Law  is  additional 
and  supplementary  to  the  Stock  Corporation  Law,  as  it  is  additional 
and  supplementary  to  the  Railroad  Law  (Consol.  Laws,  c.  49) ;  that  an 
application  was  entirely  proper  to  the  commission ;  and  that  the  com- 
mission was  vested  with  the  power  to  determine  whether  the  proposed 
stocks  and  bonds  were  issued  under  and  in  conformity  with  the  pro- 
visions of  the  statute  for  the  purposes  mentioned  therein  for  the  dis- 
charge of  the  actual  and  not  the  fictitious  debts  of  the  company,  for  the 
refunding  of  its  actual  obligations,  and  wlKther  the  new  corporation 
had  been  duly  organized  and  become  vested  with  the  title  to  the  prop- 
erty and  franchises  of  the  old  corporation,  but  that  it  was  not  vested 
with  power  to  pass  upon  the  plan  of  reorganization.  It  was  the  con- 
tention of  the  Public  Service  Commission  in  that  case  that  it  had  the 
power  "to  determine  the  details  of  the  reorganization  scheme  and  the 
amount  of  stocks  and  bonds  which  may  be  issued  in  order  to  carry  it 
out;  that  the  wishes,  views,  and  interests  of  the  purchasers,. the  bond- 
holders, and  the  stockholders,  crystallized  in  their  plan,  and  on  the 
faith  of  which  the  purchase  was  made  and  confirmed  by  the  court, 
were  absolutely  of  no  effect  whatever ;  that  it  has  the  power  to  regu- 
late these  details."  The  order  of  this  court  was  affirmed  in  203  N. 
Y.  299,  96  N.  E.  1011,  and  Chief  Judge  Cullen,  writing  for  a  unani- 
mous court,  held  that  the  provisions  of  the  Stock  Corporation  Law, 
and  those  of  the  Public  Service  Commissions  Law,  were  not  incon- 
sistent; that  the  enactment  of  the  latter  law  did  not  repeal  the  pro- 
visions of  the  fonner  law  for  the  reorganization  of  the  property  and 
franchises  of  corporations  sold  under  foreclosure ;  and,  on  the  other 
hand,  that  the  provisions  of  the  Stock  Corporation  Law  did  not  with- 
draw corporations  formed  on  reorganizations  from  compliance  with 
section  55  of  the  Public  Service  Commissions  Law.  But  the  court  held 
that  the  commission  was  not  justified  in  refusing  its  consent  to  the 
reorganization  plan  applied  for,  because  the  value  of  the  mortgaged 
property  and  the  amount  of  the  new  capital  to  be  invested  were  less 
than  the  amount  of  new  securities  to  be  issued  by  the  corporation. 

"The  requirement  of  the  Stock  Ctorporation  Law  la  that  the  plan  or  agree- 
ment adopted'  by  the  parties  In  Interest  shall  not  be  Inconsistent  with  the 
laws  of  the  state,  but  there  Is  no  provision  In  the  Public  Service  Commissions 
Law  that  the  securities  issued  shall  in  no  instance  exceed  the  value  of  the 
property.  Indeed,  It  contains  no  express  provision  to  that  effect  at  all,  al- 
though doubtless  it  was  Intended  by  the  law  to  prevent  the  issue  of  fictitious 
or  'watered'  securities,  and  the  Stock  Corporation  Law  (section  55)  forbids 
the  issue  of  stock  or  bonds  except  for  money  or  labor  or  property  at  their  re- 
spective values."    203  N.  X.  309,  96  N.  E.  1014. 

"It  is  not  necessary  to  consider  the  issuance  of  the  securities  of  the  new 
corporation  as  a  refunding  of  the  outstanding  obligations  of  the  old.  It  is 
sufficient  to  say  that  the  statute  authorizes  the  bondholders,  stockholders,  and 
creditors  to  agree  upon  a  plan  for  the  readjustment  of  their  respective  Inter- 
ests, and  authorizes  the  new  corporation  to  issue  Its  stocks  and  bonds  in  ac- 
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cordance  with  the  agreement  A  readjustment  of  the  Interests  of  the  par- 
ties does  not  contemplate  that  the  new  securities  shall  necessarily  be  scaled 
down  to  the  actual  value  of  the  property.  If  this  was  the  contemplation  of 
the  statute,  the  statute  would  be  of  little  value.  The  property  sold  rarely 
realizes  the  amount  due  on  the  mortgage  foreclosed.  If  the  sale  price  la 
considered  the  criterion  of  value,  there  could  be  no  plan  which  could  give 
the  holders  of  stock  or  of  junior  securities  any  interest  in  the  new  corpora- 
tion, while  often  the  bondholders  under  the  mortgage  foreclosed  might  find 
themselves  without  the  right  to-  obtain  any  securities  of  the  new  corporation 
in  Hen  of  their  bonds.  The  Intent  of  the  statute  was  to  enable  the  varions 
persons  interested  in  an  insolvent  or  defaulted  railroad  to  agree  upon  some 
plan  or  scheme  to  take  the  road  out  of  insolvency  and  a  receivership  and 
make  the  enterprise  a  going  concern.  For  this  purpose  additional  money  Is 
generally  requisite,  which,  as  already  said,  can  be  obtained  only  from  those 
Interested  In  the  property,  and  not  even  from  them  unless,  as  an  Inducement 
to  advance  the  money,  they  are  given  the  opportunity  of  retrieving  their 
prior  investment.  In  many  instances  the  growth  of  the  community  in  which 
the  railroad  was  located  aijfi  the  improvement  in  business  conditions  has 
ultimately  justified  the  advance  of  new  capital,  and  the  benefit  and  protection 
of  the  original  investors  in  the  enterprise  was  also  the  object  of  the  statute. 
We  do  not  say  that  in  the  reorganization  of  a  railroad  the  new  corporation  is 
authorized  to  Issue  securities  in  excess  of  those  of  the  company  in  whose 
proi)erty  and  franchises  it  has  succeeded  and  the  new  money  that  may  be 
put  in  the  enterprise.  Such  a  plan  would  be  plainly  inconsistent  with  the 
spirit  of  the  Public  Service  Commissions  Law  against  the  Issue  of  'watered' 
stock  or  bonds ;  but,  up  to  the  limit  we  have  named,  the  new  corporation  hai 
the  right  to  issue  securities."    203  N.  T.  311,  96  N.  £.  1014. 

After  the  final  determination  in  the  Third  Avenue  Case  (which  was 
rendered  in  April,  1911),  the  Legislature  added  a  new  section  (S5a)  to 
the  Public  Service  Commissions  Law  (chapter  289,  Laws  1912,  in 
effect  April  12,  1912),  and  evidently  intended  to  meet  the  decision  of 
the  courts,  section  2  whereof  provided  that : 

Upon  "all  such  reorganizations  the  amount  of  capitalization,  including 
therein  all  stocks  and  bonds  and  other  evidence  of  Indebtedness,  shall  be  such 
as  is  authorized  by  the  commission  which,  in  making  its  determination,  shall 
not  exceed  the  fair  value  of  the  property  involved,  taking  into  consideration 
Its  original  cost  of  construction,  duplication  cost,  pres^it  condition,  eamuig 
power  at  reasonable  rates  and  all  other  relevant  matters  and  any  additional 
sum  or  sums  as  shall  be  actually  paid  in  cash." 

This  new  section,  however,  applied  solely  to  the  reorganization  of 
railroads,  and  did  not  affect,  in  any  way,  the  state  of  the  law  so  far  as 
it  referred  to  the  refunding  of  obligations  by  a  road  not  proposed  to  be 
reorganized,  and  it  was  limited  in  its  effect  to  sections  9  and  10  of  the 
Stock  Corporation  Law,  which  refer  exclusively  to  reorganizations 
upon  sale  of  corporate  property  and  franchises,  whether  under  a  mort- 
gage or  deed  of  trust,  or  pursuant  to  a  judgment  or  decree  of  a  court 
of  competent  jurisdiction,  or  by  virtue  of  any  execution  issued  there- 
under. It  did  not  apply  by  its  terms  to  the  other  possible  means  of 
disposing  of  its  property,  (1)  by  merger,  or  (2)  by  voluntary  sale.  Nor 
did  the  provisions  of  section  55a  apply  to  the  refunding  of  the  existing 
obligations  of  a  corporation  which  it  was  not  proposed  to  reorganize  in 
anticipation  of  a  sale,  or  thereafter.  The  reasoning  of  the  Court  of 
Appeals  in  the  Third  Avenue  Case,  in  determining  that  the  statute  did 
not  make  the  actual  value  of  the  property  of  the  corporation  the  basis 
for  the  issuance  of  securities  under  a  reorganization  plan,  it  seems  to 
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me,  is  equally  applicable  to  the  issuance  of  refunding  securities,  and 
the  value' of  the  mortgaged  property  can  have  no  bearing  upon  the 
amount  of  new  securities  to  be  issued  under  the  refunding  plan. 

Applying  the  reasoning  of  the  Court  of  Appeals  to  the  question  at 
bar,  which  is  unaffected  in  any  way  by  the  subsequent  amendment  by 
the  Legislature  referred  to,  it  would  seem  that,  unless  there  is  some 
special  language  in  the  provision  of  the  statute  relating  to  refunding 
which  differentiates  it  from  the  provision  for  reorganization,  the  func- 
tions of  the  commission  do  not  include  a  determination  of  the  value 
of  the  corporate  property  as  a  basis  for  the  amount  of  new  securities 
to  be  issued  in  refund.  Examining  the  statute  again,  we  find  a  clause 
providing  for  "the  discharge  of  lawful  refunding  of  its  lawful  obliga- 
tions," inserted  amidst  other  purposes  for  which  the  company  may 
issue  its  stock,  bonds,  or  other  evidence  of  indebtedness  payable  more 
than  a  year  after  date,  without  any  differentiation  in  manner  of  treat- 
ment from  the  other  class  of  corporate  purposes  therein  inserted.  The 
proviso  is  that  there  shall  have  been  secured  from  the  commission  an 
order  authorizing  the  issue,  with  the  amount  thereof,  and  stating  the 
purposes  for  which  the  proceeds  thereof  are  to  be  applied.  Then  fol- 
lows the  requirement : 

"And  tbat  In  tbe  opinion  of  the  commission  tlie  money,  property  or  labor 
to  be  procured  or  paid  for  by  issue  of  such  stock,  bonds,  notes  or  other  evi- 
dence of  indebtedness  is  or  has  been  reasonably  required  for  the  purposes 
specified  in  the  order." 

And  the  final  provision : 

"And  that  except  as  otherwise  permitted  in  the  order  In  the  case  of  bonds, 
notes,  and  other  evidence  of  indebtedness,  such  purposes  are  not,  in  whole  or 
in  part,  reasonably  chargeable  to  operating  expenses  or  to  income." 

The  real  question  before  us  is  whether  the  last  proviso  is  applicable 
to  the  facts  in  this  case  and  vests  the  commission  with  the  power  or 
duty  of  inquiry  into  the  application  made  of  the  funds  represented  by 
the  securities  sought  to  be  refunded  and  of  determining  that  such  funds 
were  actually  applied  to  capital  account  and  of  limiting  their  approval 
of  new  securities  to  those  required  to  refund  obligations  representing 
actual  accretions  to  the  capital  account.  The  securities  soiight  to  be 
refunded  may  be  divided,  generally  speaking,  into:  (1)  Receiver's 
certificates  authorized  by  the  federal  courts  during  the  incumbency  of 
the  receiver,  who  is  still  in  possession  of  the  company's  property,  and 
which  have  accrued  since  April  22,  1911.  (2)  Certificates  of  indebted- 
ness issued  by  the  company  in  1884  to  the  amount  of  $1,200,000  bear- 
ing interest  at  the  rate  of  6  per  cent,  per  annum,  refunded  in  1892 
by  the  payment  of  $100,000,  reducing  the  total  to  $1,100,000,  and  by 
the  reduction  of  the  interest  charge  to  5  per  cent.  (3)  Claim  held  by 
the  Third  Avenue  Railroad  Company  and  adjudicated  by  the  federal 
court  at  $1,500,000,  arising  out  of  a  promissory  note  for  $1,822,963.70 
made  on  April  30,  1907,  by  the  railroad  to  the  trustee  under  the  mort- 
gage to  the  old  Third  Avenue  Railroad  Company  and  representing 
amounts  advanced  and  expended  during  a  period  of  years  by  the 
Metropolitan  Street  Railway  Company,  the  New  York  City  Railway 
Ccnnpany,  and  the  old  Third  Avenue  Railway  Company,  as  claimed  for 
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permanent  betterment  and  improvement  of  the  property  of  the  Dry 
Dock,  East  Broadway  &  Battery  Railroad  Company,  chiefly  in  the 
erection  of  a  car  barn  at  Fourteenth  street  and  Avenue  B,  the  electrifi- 
cation of  the  Grand  Street  Crosstown  Line,  and  the  electrification  of 
two  of  the  three  routes  owned  by  the  Dry  Dock  Company.  (Objections 
were  filed  to  the  allowance  of  this  claim  before  the  special  master 
in  the  federal  court,  raising  the  issue  as  to  whether  the  expenditures  for 
which  the  note  was  given  were  chargeable  to  capital  or  operating 
account,  and  the  special  master  finally  determined,  after  an  examina- 
tion of  the  original  vouchers,  that  an  aggregate  of  about  $1,600,000  of 
the  account  was  properly  chargeable  to  capital  account,  and  by  consent 
the  claim  was  liquidated  at  $1,500,000,  which  sum  had  been  actually  ex- 
pended in  permanent  betterments  and  improvements  for  the  Dry  Dock 
Company,  and  was  properly  chargeable  to  its  capital  account.)  (4)  Mis- 
cellaneous claims  acquired  by  the  Third  Avenue  Railroad  C<«npany, 
amounting  to  $115,642.97. 

The  original  Public  Service  Commissions  Law  took  effect  July  1, 
1907  (chapter  429,  Laws  of  1907).  It  contained  a  provision  allowing 
the  issuance  of  securities  payable  in  more  than  a  year,  among  other 
purposes,  for  the  discharge  of  lawful  refunding  of  the  corporate 
obligations,  "provided  and  not  otherwise,  that  there  shall  have  been 
secured  from  the  proper  commission  an  order  authorizing  such  issue, 
and  the  amount  thereof  and  stating  that  in  the  opinion  of  the  commis- 
sion the  use  of  the  capital  to  be  secured  by  the  issue  of  such  stock, 
bonds,  notes  or  other  evidence  of  indebtedness  is  reasonably  required 
for  the  said  purposes  of  the  corporation,  but  this  provision  shall  not 
apply  to  any  lawful  issue  of  stock,  to  the  lawful  execution  and  delivery 
of  any  mortgage  or  to  the  lawful  issue  of  bonds  thereunder,  which  shall 
have  been  duly  approved  by  the  board  of  railroad  commissioners  before 
the  time  when  this  act  becomes  a  law." 

In  People  ex  rel.  Delaware  &  Hudson  Company  v.  Stevens  et  al., 
197  N.  Y.  1,  90  N.  E.  60,  the  court  said: 

"We  understand  that  the  paramount  purpose  of  the  enactment  of  the  Pub- 
lic Service  Commissions  Law  was  the  protection  and  enforcement  of  the  rights 
of  the  public.  Public  service  corporations  have  been  granted  valuable  fran- 
chises to  enable  them  to  serve  the  public,  and  they  are  deemed  to  have  under- 
taken to  render  to  the  public  the  service  for  which  they  were  Incorporated 
upon  receiving  a  proper  and  reasonable  compensation  therefor.  It  la  the  duty 
of  railroad  corporations  not  only  to  maintain  their  equipment,  tracks,  and 
roadbed  in  good  order,  but  also  to  operate  their  railroads  with  safety  to  the 
public  and  afford  such  service  as  will  supply  the  reasonable  demands  of  the 
public.  For  a  generation  or  more  the  public  has  been  frequently  imposed 
upon  by  the  issue  of  stocks  and  bonds  of  public  service  corporations  for  Im- 
proper purposes,  without  actual  consideration  therefor,  by  company  officers 
seeking  to  enrich  tliemselves  at  the  expense  of  Innocent  and  confiding  In- 
vestors. One  of  the  legislative  purposes  in  the  enactment  of  this  statute  waa 
to  correct  this  evil  by  enabling  the  commission  to  prevent  the  Issue  of  such 
stock  and  bonds,  if  upon  an  investigation  of  the  facts  It  Is  found  that  they 
were  not  for  the  purposes  of  the  corporation  enumerated  by  the  statute  and 
reasonably  required  therefor.  We  do  not  think  the  legislation  alluded  to 
was  designed  to  make  the  commissioners  the  ttnandal  managers  of  the  cor- 
poration, or  that  It  empowered  them  to  substitute  their  judgment  for  that 
of  the  board  of  directors  or  stockholders  of  the  corporation  as  to  the  wisdom 
of  a  transaction,  but  that  it  was  designed  to  make  the  ccunmlasloners  the 
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guardians  of  tbe  public  by  enabling  them  to  prevent  the  issne  of  stock  and 
bonds  for  other  than  statutory  purposes;  these  purposes  we  have  already 
enumerated  In  quoting  the  statute,  tbe  last  being  for  the  discbarge  or  lawful 
refunding  of  its  obligations. 

"In  regard  to  the  notes  issued  for  tbe  purpose  of  acquiring  the  stock  and 
securities  of  the  Hudson  Valley  Railway  Company,  there  is  no  question  made 
with  reference  to  the  amount  or  their  validity.  Commissioner  Decker,  In  de- 
livering the  prevailing  opinion,  says  with  reference  to  these  notes  that  they 
'are  lawful  obligations,  resting  upon  tbe  corporation,  and,  no  matter  how  the 
proceeds  were  expended,  tbe  debts  must  be  paid.  Tbe  general  credit  of  the 
company  Is  pledged  in  these  note  issues,  and  that  verdict  is  based  upon  its 
Income  not  only  from  the  railroad  but  from  its  coal  operations  and  its  other 
properties  including  securities  of  other  companies.  These  notes  are  being  car- 
ried necessarily  on  short  terms,  one  year  or  less,  and  the  interest  charges  are 
comparatively  high.  It  is  important  that  they  should  be  discharged  by  actual 
payment  or  evidences  of  debt  running  for  a  period  of  more  than  one, year. 
The  obligations  were  contracted  in  the  exercise  of  a  legal  right  by  the  cor- 
poration, and  the  proceeds  were  devoted  to  the  purchase  of  securities  at  a 
time  when  the  corporation  was  entitled  to  acquire  the  stock  of  other  railroad 
corporations  and  street  railroad  corporations  without  asking  permission  to 
do  so  from  any  board  or  tribunal.  This  commission  is  without  power  to  re- 
quire the  corporation  to  divest  itself  of  title  to  these  or  an^  securities  or 
property,  and  the  law  now  in  force  specifically  declares  that  Its  provisions 
shall  not  be  construed  to  prevent  tbe  holding  of  stock  heretofore  lawfully  ae 
qnired.  In  that  respect  only  do  note  obligations,  created  prior  to  the  Public 
Service  Commissions  Law,  ito  raise  funds  with  which  to  acquire  property,  in- 
cluding railroad  securities,  differ  in  character  from  tbe  treatment  they  must 
receive  from  such  obligations  issued  after  the  law  became  effective.  Under 
that  statute  a  railroad  corporation  or  street  railroad  corporation  may  not 
purchase  or  take  over  the  stock  of  another  such  corporation  without  first  ob- 
taining the  consent  of  this  commission.  We  must  therefore  treat  the  acquire- 
ment of  these  traction  securities  as  a  thing  accomplished  and  for  the  purpose 
of  this  case  as  a  lawful  act' 

"The  learned  commissioner,  however,  reaches  the  conclusion  that,  notwith- 
standing the  fact  that  the  transaction  was  lawful,  and  that  the  notes  were 
the  valid  obligations  of  the  corporation,  tbe  purchase  of  the  Hudson  Valley 
securities  was  an  unfortunate  one  for  the  company,  that  It  paid  for  the  se- 
curities more  than  they  were  worth  and  that  the  property  so  acquired  has  not 
been  included  in  the  mortgage.  They  consequently  withheld  their  consent  to 
tbe  Issuing  of  the  bonds,  but  suggested  that  a  mortgage  might  be  executed  by 
the  I'nited  Traction  Company,  the  present  owner  of  the  Hudson  Valley  Rail- 
way Company,  upon  the  proi)erty  acquired  from  that  company  for  the  retire- 
ment of  such  obligations.  This,  we  think,  would  be  substituting  the  Judgment 
and  discretion  of  tbe  commissioners  for  that  of  the  directors  and  stockholders 
of  the  corporation.  If  such  was  the  purpose  and  intent  of  the  statute,  a  doubt 
might  arise  with  reference  to  its  constitutionality.  For,  ordinarily,  the  owner- 
ship of  property  carries  with  It  the  right  of  occupancy  and  management,  and, 
should  a  statute  deprive  the  owner  of  tbe  right  to  manage,  it  would,  under 
ordinarjt  circumstances,  undermine  his  right  to  protect  and  make  his  property 
remuierative.  Lord  v.  Equitable  Life  Assur.  Soc.,  194  N.  Y.  212,  87  N.  IS.  443, 
22  L.  R.  A.  (N.  S.)  420. 

"As  we  have  seen,  the  stockholders  have  voted  in  favor  of  issuing  the  mort- 
gage for  the  security  of  the  bonds  which  are  here  sought  to  be  issued.  The 
commission  has  given  its  consent  that  such  mortgage  should  be  executed,  and 
the  directors,  in  accordance  therewith,  have  executed  a  mortgage  upon  which 
upwards  of  113,000,000  in  bonds  have  already  been  issued.  It  appears  from 
the  finding  of  tbe  commissioners,  as  stated  in  their  opinion,  that  the  Hudson 
Valley  Railroad  Company's  properties  are  of  uncertain  value,  and  that  the 
purchase  of  the  stock  and  securities  of  the  company  by  the  relator  was  un- 
wise and  should  not  have  been  made.  Assuming  that  the  purchase  was  un- 
fortunate and  that  the  company  has  lost  heavily  thereby,  still  the  commis- 
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Bioners  conceded  that  It  was  made  at  a  time  when  no  consent  of  the  railroad 
commissioners  or  of  the  Public  Service  Commission  was  required,  and  that 
therefore  the  purchase  was  legal,  and  one  which  the  company  had  a  right  to 
make.  But,  if  the  property  so  acquired  U  of  uncertain  value  and  the  road  is 
unable  to  pay  running  expenses,  It  might  well  be  good  Judgment  on  the  part  <^ 
the  Delaware  &  Hudson  Company  not  to  attempt  to  relieve  itself  from  the 
burden  of  paying  the  notes  by  an  attempt  to  issue  mortgage  bonds  based  upon 
the  security  which  that  property  affords. 

"The  notes  which  the  company  had  Issued,  as  we  have  seen,  bear  interest 
at  a  high  rate.  They  were  given  for  the  acquisition  of  property,  which  is  one 
of  the  four  purposes  designated  by  the  statute  for  which  bonds  may  be  au- 
thorized to  issue.  Having  been  given  for  the  acquiring  of  the  property  of 
another  railroad,  they  are  properly  classified  as  capital,  and  are  therefore 
brought  within  the  express  provisions  of  the  statute  under  which  the  applica- 
tion was  made.  While,  as  we  have  stated,  the  ownership  of  property  ordi- 
narily carries  with  it  the  right  of  management,  the  duty  devolves  upon  the 
owner  to  so  manage  as  not  to  have  it  become  a  nuisance  or  necessarily  in- 
fringe upon  the  rights  of  others.  It  was  therefore  evidently  the  legislative 
intent  in  the  enactment  of  this  provision  that  the  commlsaioners  should  have 
supervision  over  the  Issuing  of  long-time  bonds  to  the  extent  of  determining 
whether  they  were  Issued  under  and  in  conformity  with  the  provision  of  the 
statute  for  the  purposes  •  •  •  therein,  or  whether  they  were  Issued  for 
the  discharge  of  the  actual  and  not  the  fictitious  debts  of  the  company,  or 
whether  they  were  issued  for  the  refunding  of  its  actual  obligations  and  not 
for  the  inflation  of  its  stocks  or  bonds.  Beyond  this  it  appears  to  us  that 
the  power  of  the  commissioners  does  not  extend,  unless  it  may  pertain  to  the 
power  to  determine  whether  an  obligation  should  be  classified  as  operating 
expenses  and  as  to  whether  such  expenses  should  be  paid  by  obligations  run- 
ning beyond  a  year.  We  therefore  conclude  that  as  to  the  Hudson  Valley 
securities,  so-called,  the  application  of  the  relator  company  should  have  been 
granted." 

This  opinion  was  wjitten  in  construction  of  section  55  of  the  original 
Public  Service  Commissions  Law  (chapter  429,  Laws  of  1907).  It  will 
be  seen  that  therein  the  court  lays  no  stress  whatever  upon  the  question 
of  the  actual  value  of  the  property  acquired  by  the  notes  which  it  was 
proposed  to  refund  by  the  issue  of  bonds,  but  it  does  interpret  the 
statute  as  conferring  upon  the  commission  the  right  and  duty  of  deter- 
mining whether  the  debts  sought  to  be  refunded  are  actual,  and  sug- 
gests that  it  has  the  further  power  of  passing  on  whether  the  obliga- 
tions are  chargeable  to  capital  or  operating  accounts. 

In  People  ex  rel.  Binghampton  Light,  Heat  &  Power  Co.  v.  Stevens, 
203  N.  Y.  7,  %  N.  E.  114,  the  petitioner  sought  the  approval  of  the 
commission  to  the  issue  of  $1,000,000  of  5  per  cent,  bonds  to  be  dated 
April  1,  1909,  with  the  right  to  issue  forthwith :  (1)  $500,000  of  said 
bonds  to  acquire  an  equal  amount  of  its  bonds  then  outstanding,  and 
which  had  been  so  outstanding  prior  to  July  1,  1907;  (2)  $180,000 
additional  of  said  bonds  to  discharge  promissory  notes  amounting  to 
$158,000,  which  upon  the  hearing  were  shown  to  be  for  construction 
purposes,  but  were  in  whole  or  in  part  a  mere  renewal  of  old  and  obso- 
lete plant.    The  commission  in  its  opinion  said : 

"A  mere  denial  of  this  part  of  the  application  does  not  fully  meet  the  situa- 
tion. The  notes  in  question  are  lawful  obligations  and  must  be  paid.  The 
case  should  be  continued  for  the  purpose  of  ascertaining  by  full  and  detailed 
proof  the  sum  at  which  the  old  plant  is  now  carried  in  fixed  capital.  As 
above  stated,  the  exact  amount  the  commission  has  been  unable  to  ascertain. 
When  such  amount  is  ascertained,  then  various  courses  are  open." 
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After  conferences,  an  order  was'  finally  made  wherein  it  was  recited 
that  the  petitioner  was  understood  to  have  assented  to  a  rieduction  of 
its  capital  stock  to  the  amount  of  $100,000,  so  far  as  it  could  do  so 
without  a  meeting  of  its  stockholders,  whereupon  the  commission  au- 
thorized the  issue  of  bonds  to  extent  of  $197,500  to  be  disposed  of  at 
not  less  than  80  per  cent,  of  the  par  value,  and  the  proceeds  used  for 
tlie  sole  purpose  of  defraying  the  $185,000  represented  by  the  com- 
pany's notes,  and  imposed  as  a  condition  that  the  petitioner  should  con- 
sent to  a  reduction  of  its  capital  stock  to  the  sum  of  $100,000,  and  with- 
held its  consent  to  the  issue  of  the  new  bonds  until  the  company  had 
filed  with  the  commission  its  written  acceptance  of  the  condition.  The 
application  for  rehearing  having  been  denied,  the  relator  filed  its  peti- 
tion for  a  writ  of  certiorari,  asking  for  a  review  of  the  orders  of  the 
commission.  In  the  opinion  written  by  Judge  Chase,  the  court  quoted 
with  approval  from  the  dissenting  opinion  of  Mr.  Justice  Kellogg  in 
the  Appellate  Division  (143  App,  Div.  801,  128  N,  Y.  Supp.  448), 
wherein  he  said : 

"The  commission  has  no  power  to  thus  barter  away  the  public  interest,  or 
on  Its  own  terms  to  jwrmlt  the  Issue  of  securities  which  the  law  prohibits. 
Its  discretion  cannot  override  the  discretion  of  the  officers  of  the  company  In 
the  management  of  its  affairs,  or  the  provisions  of  the  statute  which  prescribe 
the  cases  in  which  securities  are  permitted.  Its  duty  In  the  premises  Is  to  de- 
termine whether  the  proposed  issue  is  necessary  for  the  proper  purposes  of 
the  company,  Is  authorized  by  law,  and  Is  to  be  used  in  a  proper  manner.  If 
such  are  the  facts,  it  cannot  withhold  Its  certificate;  otherwise,  It  cannot 
grant  it" 

The  court  then  quoted  with  approval  its  own  decision  in  People  ex 
rel.  Delaware  &  Hudson  Company  v.  Stevens,  supra,  to  the  effect  that 
the  commissioners  were  to  be  the  guardians  of  the  public  by  enabling 
them  to  prevent  the  issuance  of  stock  and  bonds  for  other  than  the 
statutory  purposes.    The  court  then  proceeded  to  say : 

"The  language  quoted  was  used  in  considering  the  action  of  the  board  ot 
directors  of  the  relator  in  that  cas6  In  the  purchase  of  the  stock  of  another 
corporation  and  of  certain  real  property. 

"There  was  not  In  that  case  before  the  commission  or  the  court  for  consid- 
eration the  question  as  to  whether  an  outstanding  indebtedness  for  which 
stocks  and  bonds  were  sought  to  be  Issued  was  incurred  in  purchasing  prop- 
erty for  or  in  making  betterments  and  enlargements  of  the  plant  of  the  re- 
lator, or  for  renewals  and  replacements  of  the  plant  or  any  part  of  it  as  it 
had  theretofore  existed.  The  court  in  tliat  case,  in  referring  to  the  intent  of 
the  Legislature,  said  that  by  its  enactment  the  commissioners  should  have 
supervision  over  the  issuing  of  long-time  bonds  to  the  extent  of  determining 
whether  they  were  issued  under  and  in  conformity  with  the  provisions  of  the 
statute  for  the  purposes  mentioned  therein,  or  whether  they  were  issued  for 
the  discharge  of  the  actual  and  not  the  fictitious  debts  of  the  company,  or 
whether  they  were  issued  for  the  refunding  of  its  actual  obligations  and  not 
for  the  Inflation  of  its  stocks  or  bonds ;  and  continuing  the  court  further  say: 
'Beyond  this  It  appears  to  us  that  the  power  of  the  commissioners  does  not  ex- 
tend, unless  it  may  pertain  to  the  power  to  determine  whether  an  obligation 
should  be  classified  as  operating  expenses  and  as  to  whether  such  expenses 
should  be  paid  by  obligations  running  beyond  a  year.'  107  N.  T.  13,  90  N.  B. 
64.  The  question  as  to  whether  the  commission  has  authority  to  classify  the 
expenditures  of  a  corporation  and  ascertain  what  part  thereof  should  be 
charged  to  capital  account  and  what  part  to  operating  expenses  was  thus  ex-i 
pressly  reserved  for  further  consideration. 
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"The  amendment  of  the  statute  In  1910  gtvee  to  the  commission  antbortty 
to  authorize  the  issue  of  stock,  bonds,  notes,  or  other  evidences  of  indebtedness 
of  a  corporation  payable  at  periods  of  more  than  12  months  after  the  date 
thereof  for  the  discharge  or  lawful  refunding  of  Its  obligations  or  for  ttae  re- 
imbursement of  moneys  actually  expended  from  income  or  frcHn  any  otiier 
moneys  in  the  treasury  of  the  corporation  not  secured  or  obtained  from  the  Is- 
sue of  stocks,  bonds,  or  other  evidence  of  indebtedness  of  such  corporation 
within  five  years  next  prior  to  the  filing  of  the  application ;  but  it  expressly 
excepts  from  such  authority  of  the  commission  the  right  to  authorize  the  Issue 
of  such  stocks,  bonds,  or  other  evidence  of  Indebtedness  for  maintenance  of 
service  and  for  replacements.  It  also  provides  that  the  applicant  for  such 
permission  must  have  kept  accounts  and  vouchers  in  such  manner  as  to  enable 
the  commission  to  ascertain  the  amount  of  money  so  expended  and  for  the 
purposes  for  which  the  expenditure  was  made.  The  question  as  to  what  ex- 
I>endltnres  are  a  proper  basis  for  permanent  capitalization  Is  an  Important 
one,  always  a  proper  and  necessary  subject  for  consideration,  not  alone  by  the 
directors  of  the  corporation,  but  by  any  commission  that  lias  authority  to 
grant  or  withhold  Its  consent  to  the  issue  of  new  stock  or  bonds  which  are 
to  become  a  part  of  the  corporation's  permanent  capitalization. 

"Wholly  apart  from  the  claim  of  the  commission  that  this  case  must  be 
determined  upon  the  statute  as  it  now  exists,  and  assuming  for  the  purpose  of 
what  we  are  here  saying  that  the  relator  Is  right  in  claiming  that  this  appeal 
must  be  determined  upon  the  statute  as  it  existed  on  the  day  when  the  original 
petition  herein  was  filed,  we  are  nevertheless  of  the  opinion  that  it  was  the 
duty  of  the  commission  to  determine  whether  the  stock  and  bonds  proposed 
by  the  relator  were  to  secure  money  to  pay  floating  indebtedness  incurred  In 
the  ordinary  running  expenses  of  the  corporation.  Such  determination  by  the 
commission  would  not  be  substituting  the  judgment  of  the  commission  for  the 
Judgment  of  the  directors  of  the  company  in  the  management  of  its  affairs, 
at  least  if  the  directors  of  the  company  had  wholly  and  intentionally  Ignored 
the  self-evident  proposition  that  except  for  special  and  extraordinary  cir- 
cumstances some  part  of  the  expenses  of  renewing  machines  and  plant  origi- 
nally charged  to  capital  account  must  be  paid  as  a  part  of  the  operating  ex- 
penses of  the  corporation  from  year  to  year.  We  refer  to  the  necessity  of  a 
a  corporation  providing  for  some  part  of  the  expenses  of  renewing  machinery 
and  plant  from  year  to  year  as  self-evident,  because  it  has  been  so  considered 
and  expressed  by  the  courts  In  many  cases.  People  ex  rel.  Jamaica  Water 
Supplv  Co.  V.  Tax  Com'rs,  196  N.  T.  39,  57,  58  [89  N.  B.  581] ;  Id.,  128  App. 
Div.  13,  17,  18  [112  N.  Y.  Supp.  392] ;  People  ex  rel.  Third  Avenue  K.  Co.  v. 
Tax  Com'rs,  136  App.  Div.  155,  159  [120  N.  T.  Supp.  528],  aflirmed,  198  N.  Y. 
608  [02  N.  El.  1098] ;  City  of  KnoxvUle  v.  Knoxville  Water  Co.,  212  C.  S.  1 
[29  Sup.  Ct.  148,  53  L.  Ed.  371].  It  Is  said  by  the  relator  that  the  Public 
Service  Commissions  Law  as  It  existed  in  1909  did  not  make  any  distinction 
between  expenditures  for  operating  purposes  and  expenditures  for  permanent 
improvements,  but  provided  generally  for  the  issue  of  stocks,  bonds,  notes,  or 
other  evidence  of  indebtedness  payable  at  periods  of  more  than  12  months 
after  the  date  thereof  'when  necessary  for  the  acquisition  of  property,  the 
construction,  completion,  extension  or  Improvement  of  its  plant  or  distributing 
system,  or  for  the  improvement  or  maintenance  of  Its  service  or  for  the  dis- 
charge or  lawful  refunding  of  its  obligations.' 

"Omitting  from  that  part  of  the  statute  Just  quoted  the  words  In  italics, 
it  would  then  clearly  refer  to  the  permanent  improvement  of  the  plant  or 
distributing  system,  and  not  to  mere  renewals  or  replacements.  The  words 
in  Italics,  although  of  broader  meaning  than  those  not  in  italics,  should  be 
construed  in  connection  with  them,  and  in  view  of  one  of  the  paramount  pur- 
poses of  the  Legislature  In  establishing  the  commissions,  which  was  to  protect 
and  enforce  the  rights  of  the  public.  The  contention  of  the  relator  would  en- 
able any  corporation  to  pay  for  labor,  fuel,  and  other  supplies  constituting 
the  most  ordinary  of  all  operating  expenses  by  obligations  extending  less  than 
12  months,  and  then  apply  from  time  to  time  to  the  commission  for  authority 
to  issue  stocks  or  bonds  for  the  payment  of  such  obligations  and  insist  aimn 
the  same  as  a  matter  of  right  without  limit. 
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"It  will  not  be  denied  that  fuel  and  8uch  other  materials  as  are  consumed 
from  day  to  day  and  the  labor  incurred  in  dally  maintenance  should  be  paid 
for  from  the  earnings  of  the  corporation  as  a  part  of  Its  running  expenses 
prior  to  the  payment  of  Interest  upon  bonds  or  dividends  upon  capital  stock. 
A  reasonable  consideration  of  the  Interests  of  the  corporation  and  the  ultimate 
good  of  its  stock  and  bondholders,  and  a  regard  for  the  investing  public  and 
that  fair-dealing  which  should  be  observed  in  all  business  transactions,  require 
that  machines  and  tools  paid  for  and  charged  to  capital  account,  but  which 
necessarily  become  obsolete  or  wholly  worn  out  within  a  period  of  years  after 
the  same  are  purchased  or  installed,  should  be  renewed  or  replaced  by  setting 
aside  from  time  to  time  an  adequate  amount  in  the  nature  of  a  sinking  fund, 
or  that  by  some  other  system  of  financing  the  corporation  put  upon  the  pur- 
chaser from  the  corporation  the  expense  not  alone  of  the  daily  maintenance 
of  the  plant  but  a  Just  proportion  of  the  expense  of  renewing  and  replacing 
that  part  of  the  plant  which,  although  not  dally  consumed,  must  necessarily 
be  practically  consumed  within  a  given  time.  If  that  is  not  done  and  renewals 
and  replacements  are  continually  added  to  the  capital  account,  the  capital 
account  must  necessarily  become  more  and  more  out  of  proportion  to  the  real 
value  of  the  property  of  the  corporation." 

While  therefore,  as  an  original  proposition,  I  might  be  inclined  to 
hold  that  the  commission  had  no  power  to  do  more  than  determine 
whether  the  original  securities  were  validly  issued,  and  that  the  aggre- 
gate of  the  refunding  issues  did  not  exceed  them  in  amount,  it  is  very 
clear  from  this  last  pronouncement  in  the  Binghampton  Case,  which 
extends,  amplifies,  and  makes  more  definite  the  decision  in  the  Dela- 
ware &  Hudson  Case,  that  the  commissioners  are  charged  with  a 
fuller  and  further  duty.  It  is  there  laid  down,  as  settled  policy  of  the 
state,  and  as  the  interpretation  to  be  given  to  both,  the  original  and 
amended  statutes,  that  the  commissioners,  in  their  duty  of  protecting 
the  public,  can  and  must  determine,  before  they  give  their  consent  to 
the  issue  of  refunding  securities,  that  the  purposes  for  which  the  orig- 
inal securities  were  to  be  issued  were  strictly  capital  purposes,  and 
not  expense  or  operating  purposes,  and  this,  it  will  be  seen,  has  been 
carried  so  far  that  the  court  has  required  the  company  to  provide  oth- 
erwise than  by  bonds  for  the  expenses  attending  the  ordinary  renewal 
of  its  plant.  The  language  used  in  the  Binghampton  Case  is  so  broad 
that  it  applies  to  every  application  for  refunding,  no  matter  when  the 
original  securities  were  issued.  The  fact  that  the  effect  of  such  a  re- 
fusal to  a  refunding  plan  in  a  single  case  may  be  disastrous,  as  it  is 
very  apt  to  prove  in  the  present  one,  is  not  the  controlling  considera- 
tion, but  rather  that,  under  the  settled  policy  of  the  law  as  now  deter- 
mined by  the  Legislature  and  interpreted  by  the  courts,  the  approval 
of  the  commission  to  the  issue  of  new  securities,  whether  it  be  for  re- 
funding or  other  purposes,  is  notice  to  the  public  that  the  securities  so 
authorized  by  it  represent  at  least  investments  made  by  the  company 
for  capital  account  and  not  disbursements  for  mere  temporary  pur- 
poses. 

While  therefore  the  commission  was  wrong  in  applying  the  test  of 
the  actual  value  of  the  company's  property  and  its  earning  capacity  as 
a  criterion  for  its  approval  of  the  issue  of  these  new  securities,  it  was 
right  in  refusing  to  approve  their  issue  until  the  relator  had  proven 
that  the  securities  sought  to  be  refunded  represented  actual  invest- 
ments for  the  company's  capital  account.    Nor  was  the  determination 
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of  the  federal  courts  that  certain  of  these  amounts  represented  invest- 
ments for  capital  account  by  the  company  binding  upon  the  commis- 
sioners. They  were  not  parties  to  the  actions  in  the  federal  courts,  and 
the  discretion  with  which  they  are  vested  under  the  statute  is  not  nec- 
essarily to  be  controlled  by  their  outcome.  They  are  to  be  satisfied 
of  the  fact  that  the  old  obligations  represent  investments  in  capital  ac- 
count of  the  petitioner  by  proof  produced  before  them,  and  of  the  qual- 
ity and  value  of  that  proof  they  are  the  judges.  Nor  does  the  fact 
that  these  obligations  were  incurred,  in  large  part,  before  the  Pub- 
lic Service  Commission  law  went  into  effect,  determine  the  question, 
for  the  essential  feature  of  the  situation  is  the  approval  of  the  Public 
Service  Commission  now  sought  to  be  obtained  for  the  refunding 
bonds,  and  the  representation  thereby  made  to  the  public  as  an  accom- 
paniment of  such  approval  that  they  represent  actual  investments  in 
the  company's  capital  accoimt. 

Therefore  it  seems  to  be  quite  immaterial  how  long  ago  tlie  orig- 
inal securities  were  issued  where  the  approval  of  the  commission  is 
sought  to  a  refunding  issue  and  proof  of  such  investments  must  still  be 
given  as  a  basis  for  the  action  of  the  commission.  While  the  net  re- 
sult of  this  may  be  to  interfere  with  and  perhaps  destroy  the  plan  by 
which  it  has  been  sought  to  save  this  corporation  from  reorganiza- 
tion, that  consideration  cannot  stand  in  the  way  of  the  settled  policy  of 
the  law.  The  relators  have  consistently  taken  the  position  that  they 
were  not  required  to  make  any  proof  of  the  disposition  made  of  the 
funds  realized  from  the  original  obligations,  and  therefore  declined 
to  make  any  effort  to  show  that  they  represented  capital  investments. 
There  is  no  presumption  that  any  of  the  obligations  represent  such  in- 
vestments. In  the  absence  of  such  proof  or  presumption,  the  commis- 
sioners were  justified  in  denying  the  application.  Nor  did  the  relators 
bring  themselves  within  the  exception  clause,  nor  present  any  facts  re- 
quiring the  commission  to  exercise  its  discretion  thereunder. 

I  therefore  reach  the  conclusion  that  in  a  refunding  case  the  in- 
quiry of  the  commission  is  properly  directed  to  the  following  consid- 
erations, the  evidence  requisite  to  reach  a  determination  whereupon 
should  be  furnished  by  the  petitioner:  (1)  Whether  the  proposed  is- 
sue is  reasonably  required  for  the  refunding  purpose.  (2)  Whether  the 
expenditure  to  be  refunded  is  a  capital,  as  distmct  from  an  operating 
or  income,  charge.  (3)  If  the  expenditure  to  be  refunded  is  an  operat- 
ing or  income  charge,  whether  such  refunding  should  nevertheless  be 
permitted  under  the  exception  clause  of  the  statute,  which  reads,  "Ex- 
cept as  otherwise  permitted  in  the  order  in  the  case  of  bonds." 

The  writ  of  certiorari  must  therefore  be  dismissed,  and  the  pro- 
ceedings of  the  commission  be  affirmed,  with  costs.  Settle  order  on 
notice. 

CLARKE  and  HOTCHKISS,  JJ.,  concur. 

SCOTT,  J.  (dissenting).  The  facts  in  this  case  have  been  so  care- 
fully and  thoroughly  stated  by  Mr.  Justice  DOWLING  that  I  shall  not 
attempt  to  restate  them,  contenting  myself  with  a  brief  expression  of 
my  views  upon  the  questions  involved.     I  entirely  agree  with  Mr. 
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Justice  DOWLING  that  the  question  of  the  value  of  the  property 
of  the  relator  company  was  irrelevant  to  the  question  before  the  Public 
Service  Commission.  With  the  other  conclusions  reached  by  him  I 
am  unable  to  agree.  The  whole  matter  resolves  itself,  as  I  see  it,  into 
the  question  whether  or  not  the  obligations  sought  to  be  refunded  are 
such  as  the  company  is  entitled  to  refund  under  the  Public  Service 
Commissions  Law.  It  is  not  questioned  that  the  obligations  are  valid 
and  represent  bona  fide  indebtedness  of  the  relator  company.  By  far 
the  greater  portion  of  this  indebtedness  was  incurred  and  the  obliga- 
tions issued  long  before  the  passage  of  the  Public  Service  Commissions 
Law,  and  at  a  time  when  it  was  perfectly  lawful,  although  perhaps 
unwise,  for  such  a  corporation  as  the  relator  to  issue  time  obligations 
to  meet  current  expenses,  and  to  issue  stock  or  scrip  representing  the 
enhancement  of  the  value  of  its  property,  although  such  enhancement 
was  not  in  the  form  of  money.  None  of  these  old  obligations  there- 
fore, some  dating  back  to  1884,  were  tainted  with  illegality  at  their  in- 
ception or  at  the  time  of  the  passage  of  the  Public  Service  Commissions 
Law. 

That  act  took  effect  on  July  1,  1907  (chapter  429,  Laws  1907),  and 
imposed  restrictions,  theretofore  unknown,  upon  the  powers  of  cor- 
porations within  its  purview  to  issue  long-time  securities.  Section  55 
of  the  act,  as  it  now  stands  (chapter  480,  Laws  1910),  is  the  provision 
of  law  by  which  the  relators  claim  to  be  entitled  to  issue  bonds  must  be 
tested.  It  is  quoted  at  length  in  the  opinion  of  Mr.  Justice  DOWLING. 
It  provides  that  certain  corporations,  including  street  railroad  corpora- 
tions, may  issue  bonds  or  other  evidence  of  indebtedness  payable  more 
than  12  months  after  the  date  thereof  for  certain  specified  purposes  to 
wit:  (1)  for  the  acquisition  of  propei'ty;  (2)  the  construction,  com- 
pletion, extension,  or  improvement  of  its  facilities;  (3)  for  the  im- 
provement or  maintenance  of  its  service;  (4)  for  the  discharge  or 
lawful  refunding  of  its  obligations;  (5)  for  the  reimbursement  of 
moneys  actually  expended  from  income  within  five  years  prior  to  the 
filing  of  an  application  with  the  proper  commission  for  the  required 
authorization,  for  any  of  the  aforesaid  purposes  except  maintenance 
of  service  and  except  replacements. 

The  purpose  for  which  the  relator  company  seeks  authority  to  issue 
long-time  bonds  is  one  of  the  purposes  for  which  it  is  specifically  pro- 
vided that  such  bonds  may  be  issued,  to  wit,  "for  the  discharge  or  law- 
ful refunding  of  its  obligations."  The  debts  sought  to  be  refunded 
being  concededly  lawful  outstanding  obligations,  it  would  seem  that 
the  language  of  the  act  expressly  permits  their  refunding.  That  some 
part  of  these  obligations  may  in  the  past,  prior  to  July  1,  1907,  have 
been  issued  for  purposes  for  which  long-time  bonds  may  not  now  be 
issued,  seems  to  me  to  be  beside  the  question.  I  see  nothing  in  the 
Public  Service  Commissions  Law  indicating  that  it  was  intended  to 
operate  retroactively  so  as  to  place  under  the  ban  of  its  disapproval 
valid  obligations  issued  before  the  passage  of  the  act,  and  lawful  when 
issued.  The  act  was  intended  to  introduce  a  new  system  of  financing 
public  service  corporations,  and  to  forbid,  in  the  future,  the  issue  of 
long-time  securities  for  purposes  which  ought,  in  the  opinion  of  the 
Legislature,  to  be  met  and  paid  out  of  current  income.    All  the  provi- 
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sions  of  the  act  forbidding  the  issue  of  long-time  securities  for  purposes 
properly  chargeable  to  operating  expenses  or  to  income  look  to  the 
future,  not  to  the  past.  From  this  point  of  view  the  language  of  the 
Court  of  Appeals  ip  People  ex  rel.  Delaware  &  Hudson  Company  v. 
Stevens  et  al.,  197  N.  Y.  1,  90  N.  E.  60,  is  significant.  The  court  was 
speaking  of  an  application  for  the  refunding  of  notes  issued  for  a  pur- 
pose lawful  when  they  were  issued,  but  unlawful  when  the  refunding 
application  was  made.    It  said : 

"It  was  therefore  evidently  the  legislative  intent  in  the  eoactment  of  this 
provision  that  the  commissioners  should  have  supervision  over  the  issnlng  of 
long-time  bonds  to  the  extent  of  determining  whether  they  were  issued  under 
and  in  conformity  with  the  provisions  of  the  statute  for  the  purposes  men- 
tioned therein,  or  whether  they  were  issued  for  the  discharge  of  the  actual  and 
not  the  fictitious  debts  of  the  company,  or  whether  they  were  issued  for  the 
refunding  •  *  ♦  and  not  for  the  inflation  of  the  stocks  or  bonds.  Beyond 
this  It  appears  to  us  that  the  power  of  the  commissioners  does  not  extend,  un- 
less it  may  pertain  to  the  power  to  determine  whether  an  obligation  should  be 
classified  as  operating  expenses  and  as  to  whether  such  expenses  should  be 
paid  by  obligations  running  beyond  a  year" — for  even  as  to  operating  ex- 
penses the  commission  has  power  in  its  discretion  to  permit  the  issue  of  long- 
time bonds. 

I  am  not  unmindful  of  the  late  decisions  of  the  Court  of  Appeals  in 
People  ex  rel.  Binghampton  Light,  Heat  &  Power  Co.  v.  Stevens  et  al, 
203  N.  Y.  7,  96  N.  E.  114,.  from  which  my  Brother  DOWUNG  has  so 
copiously  quoted.  The  opinion  in  that  case  must,  of  course,  be  read 
with  reference  to  the  particular  circumstances  upon  which  it  was  based. 
The  court  had  before  it  an  order  permitting  the  refunding  of  both 
long-time  and  short-time  obligations;  some  of  the  latter,  if  not  all, 
having  apparently  been  incurred  after  the  passage  of  the  Public  Serv- 
ice Commissions  Law.  The  commission  had  attached  to  its  order,  as 
a  condition,  the  requirement  that  the  relator  company  should  reduce 
its  capital  stock.  What  the  court  decided  was  that  this  condition  was 
improper,  not  that  the  consent  should  not  have  been  given  as  to  any 
part  of  the  obligations  sought  to  be  refunded;  for  it  remitted  the 
application  to  the  commissioners  for  further  consideration.  In  the 
course  of  the  opinion  the  learned  judge  who  spoke  for  the  court  dwelt 
strongly  upon  the  impropriety,  under  the  terms  of  the  act,  of  allowing 
the  issue  of  long-time  bonds  to  meet  operating  and  replacement  ex- 
penses. His  remarks  were  applicable,  as  is  the  act  which  he  was 
engaged  in  expounding,  to  securities  issued  after  the  act  became  a  law; 
but  there  is  no  single  word  in  the  opinion  which  can  be  fairly  construed 
as  indicating  that  obligations  lawfully  incurred  before  the  passage  of 
the  act,  for  whatever  purposes,  might  not  be  refunded. 

If  the  obligations  which  the  relator  company  seeks  to  refund  are, 
as  I  consider  that  they  are,  those  which  by  the  express  terms  of  the 
statute  the  said  relator  is  authorized  to  refund  by  long-time  obligations, 
the  defendants  were  bound  to  give  their  assent  to  the  issue.  AH  that 
the  commission  is  authorized  to  do  in  such  a  case  is  to  inquire  whether 
the  obligations  sought  to  be  refunded  belong  to  one  of  the  classes  enu- 
merated in  the  section  cited,  as  in  my  opinion  these  securities  clearly 
do,  and  that  the  amount  of  the  refunding  issue  is  not  excessive  for 
such  purpose.    As  to  the  latter  point  there  can  be  no  question  in  this 
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case,  because  it  is  proposed  to  surrender  and  refund  capital  securities 
amounting  to  $3,168,513.60,  upon  which  there  has  accrued  interest 
exceeding  $1,000,000,  by  the  issue  of  new  bonds  of  the  par  value  of 
$2,760,000. 

For  these  reasons,  and  without  elaborating  them  at  greater  length, 
lam  of  opinion  that  the  order  of  the  Public  Service  Commission  should 
be  reversed,  and  the  case  remanded,  with  instructions  that  the  applica- 
tion be  granted. 

INGRAHAM,  P.  J.,  concurs. 


FRRBMAN  v.  MENKES. 
(Municipal  Court  of  City  of  New  York,  Borough  of  Manhattan,  Seventh  Dis- 
trict.    May  1,  1916.) 

L  Sales  «=»4T7— Conditional  Sale— Action  fob  Pbiob— Convebsion  st 
Plaintiff. 

Where  plalntlfT  sold  goods  under  a  contract  of  lease,  whereby  the 
entire  rent  was  to  become  due  on  default  and  title  not  to  pass  until  pay- 
ment of  the  entire  amount,  by  retaining  the  goods  when  returned  to  him 
for  repairs,  thus  converting  them,  he  elected  to  terminate  the  lease,  and 
thereafter  could  not  recover  the  price  while  holding  the  goods. 

[Ed.  Note. — ^FoT  other  cases,  see  Sales,  Cent  Dig.  if  1411-1417;  Dec. 
Dig.  «=»477.] 

2.  Sales  ®=3479— Conditional  Sales— Remedies. 

Where  plaintiff  sold  a  chattel  on  a  contract  of  lease  providing  tliat 
the  entire  amount  should  become  due  on  any  default,  and  when  the  chat- 
tel was  returned  to  him  for  repair  refused  to  surrender  until  the  full 
price  was  paid,  and  brought  suit  therefor,  the  buyer  could  counterclaim 
for  the  conversioa  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  ff  1418-1432,  1434- 
1438;    Dec,  Dig.  «=»479.] 

Action  by  Arthur  J.  Freeman  against  Jacob  Menkes.  Complaint  dis- 
missed. 

Charles  S.  Levy,  of  New  York  City,  for  plaintiff. 
M.  Strassman,  of  New  York  City,  for  defendant. 

SINNOTT,  J.  This  is  an  action  described  as  "goods  sold  and  de- 
livered" on  the  summons,  but  in  the  proof  it  seems  to  be  an  action  on 
a  conditional  sale,  whereby  chattels  are  leased  and  on  default  the  entire 
rent  for  the  chattel  becomes  due,  and  title  does  not  pass  until  payment  of 
the  entire  amount  is  made,  when  installments  of  rent  are  credited  as  in- 
stallments paid  on  the  purchase  price. 

[1]  The  defendant  returned  a  coat,  which  is  the  chattel  in  question, 
to  the  plaintiff  to  make  repairs.  The  defendant  demanded  the  coat 
back,  and  its  delivery  was  refused  until  payment  of  the  amount  due  on 
the  coat  was  made.  The  plaintiff  thereby  has  converted  the  coat  to 
his  own  use,  has  elected  to  terminate  the  lease  for  the  use  of  the  coat, 
and  resumes  possession,  and  in  my  opinion  cannot  recover  under  the 
instrument  while  he  retains  possession  of  the  defendant's  property. 
The  case  of  Ratchford  v.  Cayuga,  159  App.  Div.  525,  145  N.  Y.  Supp. 
83,  was  an  action  to  foreclose  a  mortgage  covering  certain  real  estate, 
and  the  question  decided  by  the  trial  court  was  that  the  property  under 
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the  conditional  sale  retained  its  character  as  personal  property,  and  it 
was  not  an  instrument  renting  a  chattel  pending  the  final  payment  of 
certain  installments,  which  when  completed  would  be  applied  as  the 
purchase  price,  and  compel  the  passage  of  title ;  neither  does  it  appear 
from  a  reading  of  that  case  that  physical  possession  of  the  property 
was  resumed  by  the  mortgagor,  but  that  the  right  to  possession  by 
reason  of  the  failure  of  title  to  pass  was  not  disturbed,  and  this  is 
what  the  court  means  when  it  says : 

"It  Is  not  at  all  consistent  with  the  holding  of  the  property  as  security  for 
the  purchase  price." 

[2]  In  the  action  at  bar  the  defense  is  established  on  either  of  two 
theories :  The  lease  was  terminated  by  the  resumption  of  physical  pos- 
session of  the  property  and  refusal  to  surrender  it  to  the  defendant,  or 
as  an  offset  on  his  counterclaim  to  offset  the  plaintiff's  claim  by  reason 
of  the  conversion  of  the  property,  the  value  of  which  has  been  fixed 
by  the  terms  of  sale  between  the  parties.  See  Avery  v.  Chapman,  127 
N.  Y.  Supp.  721;  Kirk  v.  Crystal,  118  App.  Div.  32,  103  N,  Y.  Supp. 
17;  Edmead  v.  Anderson,  118  App.  Div.  16,  103  N.  Y.  Supp.  369; 
White  V.  Gray,  96  App.  Div.  156,  89  N.  Y.  Supp.  481. 

The  complaint  is  therefore  dismissed. 


(90  Misc.  Rep.  266) 

In  re  STOLL'S  WIIiL. 

(Surrogate's  Court,  Kings  County.    April  16,  1915.) 

1.  Wills  i8=>53— Contest — Aduissibiutt  op  Bvidencib— Delusion— Founda- 

tion. 

Where  the  contestant  of  a  will  proved  declarations  by  the  testator  in- 
dicating a  belief  that  his  wife  was  unchaste,  evidence  by  the  proponent 
that  she  had  become  Intoxicated  on  several  occasions  has  no  tendency  to 
prove  that  the  testator's  belief  was  well  founded,  and  is  inadmissible  for 
that  purpose. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §§  111,  112,  120-130 ; 
Dec.  Dig.  <S=>53.] 

2.  Wills  «=»53— Contestv-Admissibilitt  of  Evidence— Delusion— Founda- 

tion. 

Even  if  the  evidence  had  such  tendency,  it  was  inadmissible,  where 
there  was  no  evidence  to  show  that  testator  knew  of  such  intoxication, 
and  proponent's  counsel  admitted  that  he  had  no  such  evidence  to  offer. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §i  111,  112,  120-130; 
Dec.  Dig.  <S=»53.] 

Proceedings  to  contest  the  last  will  arid  testament  of  Henry  Stoll, 
deceased.  On  motion  by  the  proponent  for  a  new  trial  after  verdict  for 
the  contestant.    Motion  denied. 

James  Crooke  McLeer,  of  Brooklyn  (Almet  Reed  Latson,  of  New 
York  City,  of  counsel),  for  proponent. 

Lind  &  Pfeiffer,  of  New  York  City  (Alfred  D.  Lind  and  Alexander 
Pfeiffer,  both  of  New  York  City,  of  counsel),  for  contestant. 

KETCHAM,  S.  The  decedent  left  him  surviving  his  wife  and  the 
son  of  a  former  wife.  His  will  is  wholly  in  favor  of  the  son,  and  is 
contested  by  the  widow  upon  the  familiar  allegations. 

The  jury  has  found,  among  other  things,  that  the  testator  was  with- 
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out  testamentary  capacity;  and  the  proponent,, the  son,  moves  for  a 
new  trial  upon  grounds  which  were  adversely  disposed  of  on  the  argu-. 
ment,  except  that  one  assignment  of  error  was  reserved  for  the  present 
discussion. 

[  1  ]  Proof  was  made  by  the  contestant  of  declarations  of  the  testa- 
tor which  both  in  express  and  topical  form  tended  to  show  that  he  be- 
lieved that  his  wife  was  unchaste.  No  direct  evidence  was  given  as  to 
whether  the  testator  had  any  basis  or  justification  for  this  belief. 

When  the  will  was  made,  the  testator  and  his  wife  had  by  agree- 
ment lived  apart  for  years,  the  husband  in  New  York  City,  and  the 
wife  in  Albany.  In  rebuttal  questions  were  asked  by  the  proponent, 
which,  with  the  answers  thereto,  were  as  follows : 

"Q.  Did  you  ever  see  Mrs.  Stoll  nnder  the  influence  of  lictuor?  A.  I  did. 
Q.  Where  and  wbien?    A.  At  her  own  home." 

After  the  taking  of  these  answers,  an  objection  made  thereto  was 
sustained,  under  exception.  No  motion  was  made  that  the  testimony 
be  stricken  out.  Another  witness  was  then  asked  whether  she  had 
ever  seen  the  wife  intoxicated.  Objection  to  this  question  was  sus- 
tained, and  exception  was  taken  to  the  ruling.  Before  the  disposition 
of  this  objection,  counsel  for  the  proponent  disclaimed  that  he  was 
about  to  show  that  what  had  been  the  behavior  of  the  wife  was  known 
to  the  husband.  There  was  no  evidence  tending  to  prove  that  the 
testator  had  at  any  time  become  either  actually  or  constructively  aware 
of  any  intoxication  upon  the  part  of  his  wife,  or  that  the  testator  ex- 
pressed or  maintained  a  belief,  sane  or  insane,  that  his  wife  w?is 
given  to  intoxication  or  was  ever  intoxicated. 

The  only  claim  by  the  contestant  as  to  the  testator's  insanity  on 
the  subject  of  his  wife  was  that  he  declared  a  belief  in  her  unchastity, 
and  that  there  was  evidence  tending  to  show  that  such  belief  was  un- 
founded and  irrational. 

It  is  apparent  that  instances  of  drunkenness  of  the  wife,  without  any 
circumstance  to  indicate  that  her  condition  was  the  cause  or  concomi-* 
tant  of  a  grosser  fault,  would  not  save  the  belief  as  to  her  virtue  from 
the  likeness  of  delusion,  even  if  the  fact  of  mere  intoxication  were 
shown  to  have  come  to  the  knowledge  of  the  testator.  Indeed,  a  jury 
might  well  determine  that  it  was  insanity  on  the  part  of  the  decedent 
to  regard  acts  of  drunkenness  as  a  basis  for  the  conclusion  that  the 
drunken  person  was  unchaste. 

[2]  Moreover,  the  proposed  testimony  would  seem  to  be  forbidden 
by  the  absence  of  any  evidence  that  the  inebriety  which  the  proponent 
sought  to  show  came  to  the  testator's  attention  and  by  the  avowal 
that  no  such  evidence  was  within  the  proponent's  command.  The  court 
remains  persuaded  that  it  is  impossible  to  test  the  state  of  a  man's 
mind  by  a  fact  which  never  approached  his  mind.  To  measure  a  con-, 
sciousness  by  something  of  which  it  was  never  .conscious  would  require 
from  the  court  more  than  an  acquaintance  with  insanity ;  it  would  in- 
volve a  personal  intimacy. 

There  are  cases,  entirely  foreign  to  the  present  question,  where  the 
fact  as  to  which,  the  subject  has  formed  a  belief  may  be  shown  without^ 
express  proof  that  it  became  known  to  him. ,  Where:  the  belief  has  been 
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indulged  notwithstanding  facts  which  occurred  in  the  home  or  the 
community  of  the  believer,  or  under  other  conditions  which  would  give 
rise  to  the  presumption  that  he  knew  that  which  was  generally  known, 
the  presumption  is  itself  evidence  tending  to  show  his  knowledge,  and 
the  existence  of  the  facts  may  well  be  shown  without  proof,  other  than 
the  presumption,  that  they  came  to  his  attention.  If  the  belief  was 
extravagant,  contrary  to  human  experience  or  forbidden  by  recog- 
nized physical  laws,  the  facts  which  would  tend  to  show  that  it  was 
irrational  are  presumed  to  have  been  known  to  the  person  entertaining 
the  belief,  and  neither  the  fact  nor  the  knowledge  thereof  need  be 
shown  otherwise  than  by  the  presumption.  In  none  of  these  cases 
have  the  courts  suggested  that  facts  unknown  to  the  person  whose  mind 
is  under  observation  may  be  r^arded  in  determining  the  state  of  his 
mind.  On  the  contrary,  these  instances,  and  the  rule  which  they  have 
provoked,  support  rather  than  defeat  the  proposition  that  nothing 
which  is  not  shown  to  have  been  apprehended  by  the  mind  in  ques- 
tion can  be  used  as  a  standard  for  its  analysis. 

Any  presumption  in  this  case  that  the  testator  became  aware  of  the 
matters  offered  in  evidence  is  excluded  by  the  proven  circumstances, 
and  it  is  confessed  that  there  is  nothing  directly  tending  to  show  his  ac- 
quaintance with  his  wife's  conduct  or  habits  with  respect  to  drunken- 
ness. Neither  by  demonstration  nor  inference  is  it  shown  that  any  of 
the  transactions  which  are  alleged  as  a  just  measure  of  his  mental  state 
came  within  his  apprehension.  If  it  be  conceded  for  a  moment  that 
drunkenness  alone  has  anything  to  do  with  unchastity,  the  question  at 
bar  is  reduced  to  these  terms :  Can  proof  of  an  external  fact  be  used 
to  determine  that  a  belief  in  its  existence  was  sane,  when  it  must  be 
found  upon  all  the  evidence  that  the  belief  was  conceived  and  maintain- 
ed without  knowledge,  either  actual  or  constructive,  as  to  the  facts? 
If  this  may  be  answered  in  the  affirmative,  medical  science  will  be 
afforded  novel  resources,  both  of  diagnosis  and  of  therapeutics.  Of 
course,  a  fact  of  which  the  patient  is  unaware  becomes  at  once  a  symp- 
'tom  of  his  disorder,  and  hope  is  inspired  that  the  condition  will  be 
palliated,  if  not  cured,  by  the  removal  of  the  thing  which  causes  and 
demonstrates  the  malady.  There  will  then  be  judicial  assurance  to  a 
suspected  wife  that,  if  sht  will  debase  herself  with  drink,  her  sacrifice 
will  establish  her  husband's  reason.  She  will  find  herself  under  the 
dread  burden  of  regulating  his  mental  condition  from  day  to  day  ac- 
cording to  the  scope  of  her  devotion  and  her  endurance.  It  will,  of 
course,  result  that  the  suffering  husband  will  oscillate  between  sanity 
and  insanity  just  as  his  belief  does  or  does  not  conform  to  the  alterna- 
tions of  sobriety  and  drunkenness  which  his  fellow  sufferer  may  main- 
tain, but  always  with  the  serene  incentive  to  the  wife  that  if,  without 
his  knowledge,  she  is  able  to  sustain  a  perennial  inebriety,  he  will  be 
redeemed  to  permanent  health. 

Definition  taken  from  the  opinions  of  judges  are  cited  in  support 
of  the  contention  that  a  belief  is  sane  or  insane  according  to  its  cor- 
respondence with  the  actual  fact,  even  though  the  fact  is  not  shown  by 
presumption  or  primary  proof  to  have  come  to  the  knowledge  of  the 
believer.  These  definitions  are  detached  from  the  setting  of  fact  to 
which  they  were  confined,  and  in  many  instances  from  their  qualifying 
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context.  In  some  cases  cited  by  the  proponent  this  meaning  is  impos- 
ed upon  opinions  which  have  dealt  only  with  the  truth  or  untruth  of  the 
subject's  belief  as  to  matters  directly  affecting  his  own  person  or  pres- 
ence and  necessarily  open  to  his  knowledge.  Dobie  v.  Armstrong,  160 
N.  Y.  584,  55  N.  E.  302;  Matter  of  White,  121  N.  Y.  406,  24  N.  E. 
935;  American  Seamen's  Friend  Society  v.  Hopper,  33  N.  Y.  619; 
Matter  of  Townsend,  73  Misc.  Rep.  481,  133  N.  Y.  Supp.  492 ;  Matter 
of  Hoyt,  9  N.  Y.  St.  Rep.  731.  In  each  of  these  cases  the  court  ex- 
pressly rested  its  reasoning  upon  the  fact  that  circumstances  offered  in 
evidence  to  show  the  error  of  the  belief  were  within  the  observation  of 
the  believer.  Seamen's  Friend  Society  v.  Hopper,  supra,  33  N.  Y. 
at  page  625 ;  Matter  of  White,  supra,  121  N.  Y.  at  pages  413  and  414; 
Dobie  v.  Armstrong,  supra,  160  N.  Y.  at  pages  590,  592,  and  593; 
Matter  of  Townsend,  supra,  73  Misc.  Rep.  at  page  485,  133  N.  Y.  Supp. 
492 ;  Hoyt  v.  Hoyt,  supra,  9  N.  Y.  St.  Rep.  at  pages  744  et  seq. 

Two  cases  are  found  by  the  proponent  in  which  his  position  is  as- 
serted: Stevens  v.  Leonard's  Executors,  154  Ind.  67,  56  N.  E.  27,  77 
Am.  St.  Rep.  446,  and  Odell  v.  Goff,  153  Mich.  643,  117  N.  W.  59.  To 
them  may  be  added  Burkhart  v.  Gladish,  123  Ind.  337,  346,  24  N.  E. 
118,  and  Commonwealth  v.  Wilson  (1  Gray)  67  Mass.  337. 

None  of  these  decisions  are  of  controlling  authority,  and  they  ex- 
hibit no  reasoning  which  compels  acceptance.  No  trace  has  been  found 
in  the  judicial  writings  of  this  state  of  the  adoption  of  their  conclu- 
sions' or  of  any  equivalent  statement,  while  their  doctrine  has  been 
resolutely  rejected  m  many  cases  which,  though  they  did  not  touch  in- 
sanity, are  nevertheless  concerned  with  the  mental  state. 

What  difference  does  it  make  whether  the  testimony  is  offered  to 
show  mental  equilibrium  or  any  other  mental  condition?  Can  it  be 
possible  that  one  rule  applies  if  the  mind  is  searched  for  malice,  fear, 
excitement,  or  other  emotion,  and  still  another  when  the  endeavor  is 
to  see  if  a  belief  is  sound  and  rational  ?  Is  not  the  problem,  as  well 
as  the  process,  the  same,  whenever  a  litigant  would  resort  to  the  ob- 
jective fact  to  determine  any  condition  or  operation  of  the  thinking 
self? 

It  is  the  law  of  New  York,  well  defined  and  uniformly  applied  to 
many  phases  of  consciousness,  that  no  fact  can  be  shown  for  the  pur- 
pose of  characterizing  or  revealing  a  mental  state,  unless  it  be  the 
naked  fact  of  knowledge  itself  on  the  part  of  the  person  whose  mental 
attitude  is  in  question.  Thus,  in  cases  where  the  motive  for  homicide 
is  the  issue,  declarations  to  the  accused  are  held  to  be  admissible  to 
show  the  frame  of  mind  in  which  he  approached  his  act,  but  the  truth 
of  the  declaration  is  excluded,  obviously  upon  the  theory,  for  no  other 
will  serve,  that  the-  fact  to  which  the  declarations  were  directed  could 
not  have  been  influential  upon  his  mind,  if  unknown  to  him. 

This  deeply  settled  rule  was  not  made  solely  for  murder  cases,  nor 
has  it  any  reason  for  existence  which  does  not  require  its  application 
to  all  inquiries  as  to  the  state  of  movement  of  a  mind.  If  it  be  accepted 
as  comprehensive,  the  teaching  of  the  four  cases  cited  from  other  states 
can  find  no  lodgment  in  this  commonwealth,  and  the  evidence  con- 
sidered supra  was  properly  rejected. 

The  motion  is  denied. 
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In  re  KATHAN'S  ESTATE. 
•  (Surrogate's  Court,  New  York  County.    May  11,  1015.) 

1.  Wills  <8=>753— Specific  Bequests. 

Bequests  of  a  certain  clustered  diamond  ring  and  an  Interest  in  re- 
mainder in  a  certain  tablecloth  and  of  a  certain  diamond  chain  are 
specific. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  §f  19S9-1M4 ;  Dec. 
Dig.  <S=»753.] 

2.  Wills  ®=>858— Consteuction— Eesiduabt  Clause. 

Testatrix  beciueathed  her  remaining  jewelry  to  persons  named,  and  in 
an  order  prescribed,  first,  to  her  husband  any  piece  of  her  remaining 
jewelry  which  he  might  select,  be  to  have  first  choice,  and  to  A.  of  any 
remolning  piece  of  jewelry,  she  to  have  second  choice,  and  to  M.  any 
remaining  piece  of  jewelry,  she  to  have  eleventh  choice,  and  the  remainder 
to  her  executors,  with  a  request  to  divide  the  same.  By  codicil  she  re- 
voked the  legacy  to  A.  Held,  that  the  residuary  clause  referred  to 
whatever  jewelry  remained  after  the  several  legatees  had  made  their 
choice,  and  a  legacy  revoked  by  codicil  did  not  pass  under  the  residuary 
clause. 

[Ed.'  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  2173-2183;  Dec. 
Dig.  <g=>S58.] 

3.  Wills  es^S-iS—CoNSTBUCTiON— Lapsed  ob  Revoked  Bequests. 

A  will  which  designates  a  legatee  as  sole  legatee,  and  which  declares 
that,  should  any  of  the  gifts  lapse  or  fail  for  any  reason,  the  bequest 
so  lapsing  or  failing  shall  become  a  part  of  the  residuary  estate  and 
be  disposed  of  und^r  the  clause  providing  for  a  residuary  legatee,  passes 
to  the  residuary  legatee  bequests  which  lapse  or  which  are  revoked  by 
codicil. 

[Ed.  Note.— For  other  cases,  see  Wills,  C«nt  Dig.  ${  2173-2183;  Dec. 
Dig.  «=»858.] 

4.  Wills  ®=>565— Constbuction— Propebtt  Bequeathed— "All  Fcbnitoke." 

The  words  "all  furniture,"  in  a  will  whereby  testatrix  gave  to  her 
trustees  "all  furniture,  pictures,  except  family  portraits  and  certain 
furniture  hereinafter  mentioned,  contained"  in  her  residence,  include 
rugs,  draperies,  and  furnishings  lii  the  residence. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  S§  1233-1288;  Dec. 
Dig.  <g=i565.] 

Proceeding  under  Code  Civ.  Proc.  §  2615,  for  the  construction  of  the 
will  of  Saran  W.  Kathan,  deceased.    Decree  ordered. 

See,  also,  141  N.  Y.  Supp.  705. 

Cadwalader,  Wickersham  &  Taft,;  of  New  York  City  (Francis  Smyth, 
of  New  York  City,  of  counsel),  for  Henry  W.  Butler. 

Bergen  &  Prendergast,  of  New  York  City  (James  W.  Prendergast, 
of  New  York  City,  of  counsel),  for  Herbert  L.  Smith,  executor  under 
will  of  Sarah  Kathan. 

Thomas  A.  McGrath,  of  New  York  City,  for  Earle  Scott,  executor 
under  will  of  Sarah  Kathan.      .    . 

Greene,  Hurd  &  Stowell,  of  New  York  City,  for  Mary  Burnett 
Hurd.    . 

Egerton  L.  Winthrop,  Jr.,  of  New  York  City,  spec^l  guardian,  for 
infant  ThereseQuanz  et  al. 

FOWLER,  S.  *rhis  is  a  proceeding  under  section  2615,  C,  C.  P., 
to  construe  the  will  of  testatrix,  which  was  admitted  to  probate  by  this 
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court  on  June  7,  1913.  Letters  testatmentary  were  granted  to  the  peti- 
tioners, who  have  paid  over  and  delivered  all  the  legacies  bequeathed 
under  said  will,  excepting  those  as  to  which  questions  have  arisen,  due 
to  the  presence  in  the  will  of  certain  provisions  which  it  is  alleged  are 
doubtful  in  meaning  and  admit  of  two  or  more  constructions. 

At  the  time  testatrix's  will  was  offered  for  probate,  the  proponents 
propounded  several  torn  sheets  of  paper,  purporting  to  be  a  codicil  to 
said  last  will  and  testament.  The  probate  of  the  alleged  codicil  was 
contested.  After  a  hearing,  the  will  was  admitted  to  probate,  and 
probate  of  the  codicil  refused.  141  N.  Y.  Supp.  705.  Accordingly  the 
decree  entered  admitting  the  will  to  probate  provided  that,  although 
the  codicil  had  been  revoked  by  the  testatrix  animo  revocandi,  it  was 
genuine  and  had  been  duly  executed.  The  codicil  was  given  effect  in 
so  far  as  it  revoked  certain  provisions  in  the  will,  and  the  will  so  modi- 
fied was  admitted  to  probate. 

The  questions  which  occasion  this  application  for  construction  relate 
to  the  second,  third,  fourth,  and  fifth  paragraphs  of  the  will  of  tes- 
tatrix. 

[1]  Under  paragraph  3  of  the  will  there  was  bequeathed  to  Adele 
Sibley  Cootes  a  certain  clustered  diamond  ring  and  an  interest  in  re- 
mainder in  a  certain  tablecloth ;  to  Adele  Sibley  Cootes  and  Alice  Sib- 
ley Whann  a  certain  long  diamond  chain.  These  legacies  were  specific 
legacies  (Crawford  v.  McCarthy,  159  N.  Y.  514,  519,  54  N.  E.  277),  and 
were  all  revoked  by  the  codicil. 

[2]  After  making  the  several  specific  bequests  in  the  initial  clauses 
of  paragraph  3,  as  indicated,  testatrix  adds  in  a  separate  clause  in 
the  same  paragraph  the  following : 

"I  give  and  bequeath  my  remaining  jewelry  to  the  persons  hereinafter  in 
this  clause  of  my  will  named  and  in  the  following  order,  viz: 

"(1)  To  my  husband,  Held  A.  Kathan,  any  one  piece  of  my  remaining  Jewelry 
which  he  may  select,  he  to  have  the  first  choice.    •    •    • 

"(11)  To  Margarete  A.  Finch  any  one  remaining  piece  of  my  Jewelry,  she  to 
have  eleventh  choice." 

The  codicil  also  revoked  a  legacy  td  Alice  Sibley  Whann  of  "any 
one  remaining  piece  of  my  jewelry,  she  to  have  second  choice." 

In  the  closing  clause  of  the  third  paragraph  of  the  will  testatrix 
added  a  residuary  clause,  as  follows : 

"All  the  rest,  residue  and  remainder  of  my  Jewelry  and  other  articles  of 
personal  use  and  adornment,  together  with  my  silverware,  I  give  and  bequeath 
to  my  executors  hereinafter  named,  with  the  request  that  they  shall  give  and 
divide  the  same  to  and  among  such  of  my  friends  as  they  may  select  and  see 
fit  to  bestow  the  same  upon." 

This  residuary  clause,  I  find,  refers  solely  to  whatever  jewelry  re- 
mained after  the  payment  of  the  specific  legacies  and  the  several  lega- 
tees had  made  their  choice  from  the  "remaining  jewelry."  The  re- 
stricted residuary  clause  is  limited,  as  indicated,  and  is  not  capable  to 
pass  the  legacies  which  have  failed  because  of  the  revocation  of  the 
codicil.  King  v.  Woodhull,  3  Edw.  Ch.  83;  Kerr  v.  Dougherty,  79  N. 
Y.  327,  345. 

[3]  The  fifth  paragraph  provides  as  follows : 

"Fifth.  Should  any  of  the  gifts  and  bequests  made  by  me  in  the  first,  sec- 
and  and  third  paragraphs  of  this  my  will  lapse  ot  faU  for  any  reason,  I  direct 
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that  the  bequest  so  lapsing  or  failing  shall  go  to  and  form  part  of  my  residu- 
ary estate  and  be  disposed  of  under  and  In  accordance  with  the  proTlsions  ot 
the  fourth  paragraph  of  this  my  will." 

The  fourth  paragraph  of  the  will  makes  Henry  W.  Butler  the  sole 
residuary  legatee. 

The  fifth  paragraph  of  the  will  is  definite  in  its  provisions,  and  was 
expressly  intended  by  testatrix  to  intercept  from  intestacy  any  legacy 
or  bequest  which  would  have  lapsed  or  failed  for  any  reason.  The 
specific  legacies  revoked  by  the  codicil  pass,  therefore,  to  Henry  W. 
Butler,  under  the  fifth  paragraph  of  the  will;  the  purport  and  intent 
of  testatrix  being  to  substitute  Mr.  Butler  as  tht  legatee  in  each  in- 
stance of  failure  or  lapse. 

[4]  Another  question  concerns  the  si.gnificance  of  the  term  "furni- 
ture" in  paragraph  2  of  the  will.    Paragraph  2  reads  in  part  as  follows : 

"I  give,  devise  and  bequeath  to  my  trustees  hereinafter  named  •  •  • 
also  all  furniture,  pictures,  except  family  portraits  and  certain  furniture 
hereinafter  mentioned,  contained  in  my  residence  in  New  Yorli.  City." 

Testatrix  left  certain  rugs,  draperies,  and  furnishings  in  the  apart- 
ment which  she  occupied  at  the  time  of  her  death.  These  chattels  were 
not  specifically  disposed  of  by  her  will.  It  is  to  be  noticed  that  the 
disposition  of  the  household  furniture  contained  in  the  country  house 
at  Oyster  Bay  and  disposed  of  by  the  first  paragraph  of  the  will 
plainly  segregates  that  particular  property  from  the  rest  of  the  personal 
property  of  the  testatrix,  and  this  whether  the  same  is  of  like  char- 
acter or  otherwise. 

The  question  here  is  whether  the  term  "all  furniture"  includes  the 
rugs,  draperies,  and  furnishings  of  testatrix's  apartment  in  New 
York  City.  The  disposition  of  testatrix's  furniture  under  paragraph 
2  is  general  and  comprehends  whatever  is  classed  as  furniture.  The 
authorities  tend  to  attach  a  broad  meaning  to  this  term  so  as  to  include 
in  a  general  bequest  of  furniture,  such  as  this,  all  that  goes  to  furnish 
an  abode.  By  the  term  "household  furniture"  all  personal  chattels  are 
included  which  contribute  to  the  use  or  convenience  of  the  householder 
and  to  the  ornament  of  the  house,  as  i^ate,  linen,  china,  both  useful 
and  ornamental,  and  pictures.  Kelly  v.  Powlett,  Ambl.  605 ;  Bunn  v. 
Winthrop,  1  John.  Ch.  329.  Generally,  a  bequest  of  "furniture"  means 
the  same  as  one  of  "household  furniture,"  "Houshold  property"  in 
testator's  house  has  been  held  to  include  the  fuel  in  a  house  and  a  gun 
which  might  be  used  for  defense.  Matter  of  Frazer,  92  N.  Y.  239.  I 
will  hold,  therefore,  that  the  term  *all  furniture,"  in  the  second  para- 
graph of  the  will,  comprehends  and  includes  the  rugs,  draperies,  and 
furnishings  contained  in  testatrix's  apartment  and  pass  to  the  execu- 
tors as  trustees. 

In  the  third  paragraph  of  the  will  testatrix  bequeathed  a  gold  purse 
and  aqua-marine  chain  to  Mrs.  Carlie  W.  Sibley,  who  predeceased  her. 
The  question  of  the  disposition  of  these  lapsed  legacies  was  not  pro- 
pounded by  the  petition,  but  counsel  have  intimated  a  willingness  that 
the  surrogate  pass  upon  the  disposition  of  these  two  bequests. 

Without  saying  more,  I  think  that  in  view  of  my  opinion,  already  ex- 
pressed, that  these  lapsed  legacies  pass  under  paragraph  5  of  the  will 
to  Mr.  Butler.    Settle  decree  accordingly. 


Digitized  by 


Google 


Sup.  Ct)  HEBKBT  v.  AGAB  MFG.  OO.  869 

HERKET  T.  AGAR  MFO.  CO.,  Inc. 
(Supreme  Court,  Special  Term,  Kings  County.    May  22,  1916.) 

1.  States  «=»4 — Status  undbb  F^debai.  Constitution. 

Tbe  federal  Constitution  is  paramount  both  over  state  statutes  and  tlie 
state  Constitution. 

[Ed.  Note. — For  other  cases,  see  States,  Cent  Wg.  t  2;  Dea  Dig. 
«=>4.] 

2.  Constitutional  Law  «=>42— Validity  of  Statute— Rioht  to  Question. 

Only  those  whose  rights  are  directly  affected  can  properly  question 
the  constitutionality  of  a  statute,  and  where  the  party  whose  rights  were 
affected  did  not  question  it  the  matter  cannot  be  decided. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  {§  39, 
40;  Dec,  Dig.  <S=»42.] 

3.  Nbglioencb  «=»1 — What  Conbtitutks. 

Negligence  is  the  failure  to  act  in  a  given  society  according  to  com- 
mon standards. 

[Ed.  Note. — ^For  other  cases,  see  Negligence,  Cent.  Dig.  |  1;  Dec. 
Dig.  <S=9l. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Negligence.] 

4.  Masteb   and    Servant  «=>250%,    New,   vol.   16   Key-No.    Series — Infant 

Seev ANT— Workmen's  Compensation  Act. 

The  Legislature  may  remove  the  disability  of  Infancy,  and  allow  an  In- 
fant servant  to  elect  whether  to  proceed  at  common  law  or  under  the 
Workmen's  Compensation  Act  (Consol.  Laws,  a  67). 

5.  Master  and  Servant  «=>250%,  New,  vol.  16  Key-No.  Series — Workmen's 

Compensation  Act— Validity  of  Statute— Right  to  Detebmine. 

The  trial  court  should  not  hold  the  Workmen's  Compensation  Law 
Inoperative  as  to  employes  electing  to  proceed  under  the  common  law, 
for  its  decision  might  be  followed  by  injured  servants,  and  then  over- 
turned by  the  court  of  last  resort 

Action  by  Anna  Herkey,  an  infant,  etc.,  against  the  Agar  Manufac- 
turing Company.     Demurrer  to  answer  overruled. 

Robert  Stewart,  of  Brooklyn,  for  plaintiff. 

Amos  H.  Stephens,  of  New  York  City,  for  defendant. 

CRAKE,  J.  The  demurrer  in  this  case  raises  the  question  whether 
an  employe  may  bring  an  action  to  recover  damages  for  injuries  or 
is  completely  barred  by  the  Workmen's  Compensation  Act  (chapter 
816  of  the  Laws  of  1913,  re-enacted  and  amended  by  chapter  41  of 
the  Laws  of  1914).  This  action  is  brought  to  recover  damages  for 
personal  injury  received  by  the  plaintiff  in  December  of  1914,  while 
working  for  the  defendant  in  its  factory.  Liability  is  claimed  under 
the  common  law.  The  answer  has  pleaded  as  a  separate  and  com- 
plete defense  that  the  defendant  has  complied  with  the  provisions 
of  the  Workmen's  Compensation  Act  and  is  relieved  from  all  liabil- 
ity, except  as  therein  stated.  To  this  defense  the  plaintiff  has  demur- 
red. Her  claim  is  that  the  Workmen's  Compensation  Act  cannot 
deprive  her  of  the  right  to  resort  to  the  courts  for  damage  if  she  so 
desires. 

AssFor  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
153N.I.S.— 24 
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[1,  2]  At  the  outset  it  is  well  to  state  that  the  act  is  legal  as  to  all 
who  act  under  it.  Very  few  will  be  foolish  enough,  even  if  allowed, 
to  bring  a  lawsuit  for  damages,  and  run  the  risk  and  uncertainties  of 
recovery,  when  the  allowances  made  by  the  statute  may  always  be 
accepted.  It  was  decided  in  the  case  of  Ives  v.  South  Buffalo  Rv.,  201 
N.  Y.  271,  94  N.  E.  431,  34  L.  R.  A.  (N.  S.)  162,  Ann.  Cas.  i912B, 
156,  that  the  Workmen's  Compensation  Law  passed  in  1910,  which 
compelled  the  employer  when  not  at  fault  to  pay  his  servant  a  fixed 
compensation  for  an  injury  received,  violated  both  state  and  federal 
Constitutions,  as  taking  property  without  due  process  of  law,  and  was 
not  within  the  police  power  of  the  state.  The  case  of  State  ex  rel. 
Davis-Smith  Co.  v.  Clausen,  65  Wash.  156,  117  Pac.  1101,  37  L.  R. 
A.  [N.  S.]  466,  subsequently  decided,  differed  with  our  Court  of  Ap- 
peals and  held  just  the  other  way.  The  subsequent  amendment  to  our 
Constitution  (article  1,  §  19)  cannot,  therefore,  authorize  the  state 
Legislature  to  pass  a  compensation  law  compulsory  as  to  the  em- 
ployer, because  the  state  Constitution  can  no  more  violate  the  federal 
Constitution  than  can  an  act  of  the  Legislature,  and  for  this  purpose 
both  are  upon  an  equality.  The  present  law  may,  however,  be  con- 
sidered as  optional  with  the  employer. 

By  section  11  an  "alternative  remedy"  is  provided  in  case  the  em- 
ployer does  not  comply  with  the  act.  He  may  be  sued  by  the  employe 
in  an  action  for  damages,  and  the  defenses  of  contributory  negligence, 
negligence  of  a  fellow  servant,  and  assumption  of  risk  are  taken  away. 
That  part  which  provides  that  if  the  employer  does  not  insure  the 
servant  may  sue  him  in  the  courts,  not  only  for  damages,  but  may  elect 
to  claim  the  compensation  provided  by  the  act,  must  be  held  to  apply 
to  such  claims  only  as  can  be  maintained  at  common  law  or  under 
other  statutes.  While  section  50  provides  that,  if  an  employer  fail 
to  secure  compensation  to  his  employe  as  fixed,  he  shall  be  liable  to 
a  penalty  for  every  day  during  which  such  failure  continues  of  $1  for 
every  employe,  to  be  recovered  in  an  action  brought  by  the  commis- 
sion, this  feature  can  be  eliminated  under  section  118  without  invali- 
dating the  act.  But  I  cannot  decide  these  points,  as  the  employer 
does  not  raise  them,  and  it  has  been  frequently  held  that  only  those 
whose  rights  are  directly  affected  can  properly  question  the  consti- 
tutionality of  a  state  statute.  Hendrick  v.  State  of  Maryland,  235 
U.  S.  610,  35  Sup.  Ct.  140,  59  L.  Ed.  — . 

If,  under  the  Ives  Case,  the  Workmen's  Compensation  Act  cannot 
be  compulsory  as  to  the  employer,  can  it  be  compulsory  as  to  the  em- 
ploye? If  a  compulsory  act  takes  the  property  of  an  employer  in 
violation  of  the  fourteenth  amendment,  does  a  compulsory  act  also 
deprive  the  employe  of  property  or  liberty  without  due  process  of  law  ? 
In  this  connection  it  will  be  noted  that  many  of  the  states  have  now 
adopted  Workmen's  Compensation  Acts,  and  that  nearly  all  of  them, 
unlike  the  New  York  statute,  are  elective  both  as  to  the  employer 
and  employe;  that  is,  the  employer  and  the  employe  have  the  right 
to  choose  whether  they  will  come  under  the  act,  and  it  is  made  ap- 
plicable to  them  only  by  their  agreement,  express  or  implied.  In 
none  of  these  states  has  fixed  compensation  been  forced  upon  the 
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employer  or  employ^,  and  yet  both  have  recogfnized  the  material  ben- 
efit to  be  derived  from  such  an  act  and  have  almost  universally  agreed 
to  be  governed  by  .it.  See  Bradbury's  Workmen's  Compensation, 
vol.  1,  c.  1.  By  the  New  Jersey  act  tiie  employment  is  presumed  to 
be  under  the  Workmen's  Compensation  Law  unless  the  master  or  the 
servant  give  notice  the  one  to  the  other  that  he  elects  to  be  governed 
by  the  common  law.  Sexton  v.  Newark  District  Telegraph  Co.,  84 
N.  J.  Law,  85,  86  Atl.  451 ;  Troth  v.  Millville  Bottle  Works  (N.  J. 
Sup.)  91  Atl.  1031.  For  the  Massachusetts  statute  and  the  rulings 
under  it,  see  Young  v.  Duncan,  218  Mass.  346,  106  N.  E.  1 :  Opinion 
of  Justices,  209  Mass.  607,  96  N.  E.  308.  For  the  Wisconsin  statute, 
Borgnis  v.  Falk  Co.,  147  Wis.  327,  133  N.  W.  209,  37  L.  R.  A.  (N.  S.) 
489.  As  to  the  Ohio  statute,  see  State  ex  rel.  Yaple  v.  Creamer,  85 
Ohio  St.  349,  97  N.  E.  602,  39  L.  R.  A.  (N.  S.)  694;  Jeffrey  Mfg.  Co. 

V.  Blagg,  235  U.  S.  571,  35  Sup.  Ct.  167,  59  L.  Ed. . 

[3,  4]  In  these  cases  which  have  just  been  cited  it  was  specially 
noted  that  they  did  not  violate  the  principles  of  the  Ives  Case,  in  that 
an  election  was  given  to  both  the  employer  and  employe,  and  that 
their  action  thereunder  was  voluntary.  So  we  come  to  the  question 
whether  an  employe  may  be  compelled  to  accept  a  certain  sum  of  mon- 
ey by  a  legislative  fiat  for  an  injury  done  to  him  through  negligence. 
Can  the  Legislature  take  away  altogether  the  right  to  recover  dam- 
ages which  a  person  sustains  by  reason  of  the  failure  of  another  in- 
dividual to  exercise  reasonable  care?  Can  the  state  deprive  its  citi- 
zens of  all  remedy  for  negligence?  Negligence  is  the  failure  to  act 
in  a  given  society  according  to  common  standards,  and  liability  for 
negligence  is  the  governmental  force  used  to  keep  society  together, 
thus  requiring  persons  to  respect  the  safety  of  all  other  persons.  A 
man  has  a  right  under  well-orgfanized  government  to  be  protected 
from  the  carelessness  and  negligence  of  others.  A  failure  to  exercise 
the  ordinary  care  used  in  a  given  society,  resulting  in  an  injury,  is  a 
violation  of  the  inherent  rights  of  the  injured  member  of  that  society. 
It  will  be  conceded  upon  the  mere  statement  that  the  Legislature 
cannot  take  away  all  remedy,  for  injurious  trespass  upon  property; 
that  is,  a  law  which  should  provide  that  no  action  could  be  maintained 
in  the  courts  of  the  state  for  an  injury  done  to  real  property  would 
violate  the  fourteenth  amendment.  Would  not  a  law  likewise  be  un- 
constitutional which  should  provide  that  no  cause  of  action  could  be 
maintained  thereafter  to  recover  the  damages  inflicted  by  an  assault, 
or  by  a  libel  destroying  reputation,  or  through  malicious  prosecu- 
tion or  by  false  arrest?  All  these  matters  pertain  to  a  man's  security 
of  person  and  enjoyment  of  his  liberty,  and  for  the  Legislature  to 
take  away  all  remedy  for  such  wrongs  is  the  same  as  legislating  that 
such  wrongs  may  be  committed. 

"We  are  unable  to  perceive  the  difference  in  principle  between  an  act  seek- 
ing ta  divest  them  [rights]  directly  and  one  prpvlding  that,  where  they  have 
been  divested  by  unlawful  violence,  no  remedy  shall  be  had  against  the  wrong- 
doer."   Johnson  v.  Jones  et  al.,  44  111.  142,  at  page  163  (92  Am.  Dec.  ISO). 

To  permit  others  to  libel,  assault,  or  falsely  arrest  an  individual 
without  providing  a  remedy  for  such  acts  is  to  deprive  a  man  of  his 
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life  and  of  his  liberty  as  those  words  have  been  construed.  Likewise 
it  deprives  a  man  of  his  life  and  of  his  liberty  within  the  meaning  of 
the  Constitution  to  permit  others  to  negligently  injure  him  and  provide 
no  remedy.  Cooley  on  Constitutional  Limitations  (5th  Ed.)  p.  445, 
says  that  under  the  fourteenth  amendment  every  man  is  entitled  to  a 
certain  remedy  in  the  law  for  all  wrongs  against  his  person.  Mac- 
Mullen  V.  City  of  Middletown,  112  App.  Div.  81,  98  N.  Y.  Supp.  145, 
held  that  a  man  had  a  vested  right  to  be  secured  from  wrongful  injury 
to  his  person,  and  that  the  Legislature  could  not  deprive  him  of  all 
remedy  for  the  wrong.  This  case  was  reversed  in  187  N.  Y.  37,  79 
N.  E.  863,  11  L.  R.  A.  (N.  S.)  391,  in  so  far  as  the  rule  was  applied 
to  municipal  corporations,  as  they  were  part  of  the  machinery  of  gov- 
ernment, and  the  Legislature  in  granting  to  them  charters  could  re- 
strict or  take  away  liability  for  negligence.  There  was,  however,  no 
repudiation  of  the  rule  as  applied  to  other  parties.  See,  also,  the  opin- 
ion in  Williams  v.  Village  of  Port  Chester,  72  App.  Div.  505,  76  N.  Y. 
Supp.  631,  where  this  right  to  a  remedy  for  a  wrong  resulting  from 
negligence  is  fully  and  completely  stated.  S.  c,  97  App.  Div.  84,  89 
N.  Y.  Supp.  671,  affirmed  183  N.  Y.  550,  76  N.  E.  1116;  Barry  v. 
Village  of  Port  Jervis,  64  App.  Div.  268,  72  N.  Y.  Supp.  104;  Bertholf 
V.  O'Reilly,  74  N.  Y.  509,  30  Am.  Rep.  323 ;  Levy  v.  Dunn,  160  N.  Y. 
504,  55  N.  E.  288,  72  Am.  St.  Rep.  699.  In  Post  Publishing  Company. 
V.  Butler,  137  Fed.  723,  71  C.  C.  A.  309,  a  statute  which  limited  the 
damages  to  be  recovered  in  libel  actions  where  a  retraction  had  been 
made  was  held  to  be  in  violation  of  the  state  Constitution,  but  the 
provisions  of  the  state  Constitution  were  similar  in  effect  to  the  provi- 
sions of  the  fourteenth  amendment  of  the  federal  Constitution.  See, 
also,  Osborn  v.  Leach,  135  N.  C.  628,  47  S.  E.  811,  66  L.  R.  A.  648. 
Here  it  was  said : 

"There  is  no  room  for  holding  In  a  constitutional  system  that  private  rep- 
utation is  any  more  subject  to  be  removed  by  statute  from  full  legal  protec- 
tion than  life,  liberty  or  property.  It  is  one  of  those  rights  necessary  to  human 
society  that  underlie  the  whole  social  scheme  of  civilization." 

The  same  words  are  as  applicable  to  protection  from  another's  gross 
negligence  or  assault.  The  case  of  Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  Ed.  77,  quoted  in  Second  Employers'  Liability  Cases,  223  U.  S.  1, 
32  Sup.  Ct.  169,  56  L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44,  says: 

"A  person  has  no  property,  no  vested  interest,  in  any  rule  of  the  common 
law.  That  is  only  one  of  the  forms  of  municipal  law,  and  is  no  more  sacred 
than  any  other.  Rights  of  property  which  have  been  created  by  the  common 
law  cannot  be  taken  away  without  due  process ;  but  the  law  itself,  as  a  rule 
of  conduct,  may  be  changed  at  the  will,"  or  even  at  the  whim,  "of  the  Legis- 
lature, unless  prevented  by  constitutional  limitations." 

This  certainly  does  not  mean  that  any  and  every  rule  of  the  common 
law  can  be  changed  at  the  whim  of  the  Legislature,  for  it  distinctly  says 
that  rights  of  property  which  have  been  created  by  the  common  law 
cannot  be  taken  away  without  due  process.  But  rights  to  life  and  liberty 
are  equally  protected  by  the  Constitution,  and  these  rights  are  but  a 
rule  of  the  common  law,  or  have  found  their  expression  in  the  common 
law  as  ftmdamental  principles  of  government.     The  right  to  keep 
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one's  person  free  from  unlawful  assault  or  arrest  is  as  sacred  as  the 
right  to  keep  one's  property  from  an  unlawful  taking.  These  words  of 
Chief  Justice  Waite  were  used  in  explaining  the  force  and  effect  of  the 
police  power,  which,  of  course,  justified  in  one  sense  the  taking  of 
property  without  judicial  action.  That  the  Justice  had  such  limitation 
in  mind  in  the  use  of  his  words  is  also  evident  from  the  fact  that  he 
said  that  the  law  itself  as  a  rule  of  conduct  could  be  changed  at  the 
will  of  the  Legislature  "unless  prevented  by  constitutional  limitations." 
It  is  the  constitutional  limitation  of  the  fourteenth  amendment  which 
is  here  insisted  upon,  and  which  prevents  the  Legislature  from  taking 
away  all  cause  of  action  for  the  above  enumerated  wrongs  to  the  per- 
son. The  Legislature  may  change  the  remedy,  shift  the  burden  of 
proof,  raise  presumptions,  and  modify  rules  of  evidence,  but  it  cannot 
take  away  altogether  the  cause  of  action  for  personal  negligence  result- 
ing in  personal  injury. 

If  the  Legislature,  therefore,  cannot  take  away  the  cause  of  action 
for  assault,  for  libel,  or  for  negligence,  except  where  it  has  created 
such  cause  of  action,  can  it  limit  the  damages  to  be  recovered  therein 
by  a  schedule  of  prices  ?  It  is  evident  that  it  could  not  limit  the  dam- 
age to  be  recovered  for  injury  to  real  or  personal  property,  as  this 
would  be  clearly  taking  property  without  due  process.  Likewise  it 
cannot  limit  a  recovery  for  actual  damage  sustained  through  assault, 
libel,  or  negligence,  for  this  would  be  in  effect  depriving  a  person  of 
life  and  liberty.  If  it  can  arbitrarily  fix  the  amount,  it  can  fix  it  so 
low  or  so  high  as  to  be  a  deprivation  of  all  protection  and  of  all  person- 
al or  property  rights.  This  act  must  be  considered  in  the  light  of  what 
may  be  done  under  the  power  exercised  and  not  what  will  be  done. 

I  am  strongly  of  the  opinion,  for  the  reasons  stated,  that  the  Work- 
men's Compensation  Act  cannot  be  forced  upon  employes  any  more 
than  upon  employers ;  that  if  there  cannot  be  a  compulsory  act  for  the 
master,  neither  can  there  be  a  compulsory  act  for  the  servant ;  that  if 
the  employer  may  elect  whether  he  will  come  in  under  the  Workmen's 
Compensation  Act,  or  stand  by  his  common-law  liability,  so  can  the 
employe.    It  must  be  by  mutual  consent,  or  the  law  is  of  no  force. 

As  I  have  above  stated,  all  the  Workmen's  Compensation  Acts  of  the 
various  states,  with  one  or  two  exceptions,  are  based  upon  this  volun- 
tary action  upon  the  part  of  both  the  employer  and  the  employe.  These 
enactments  or  laws  provide  a  rule  of  presumption ;  that  is,  the  act  of 
hiring  is  presumed  to  be  under  the  compensation  act  unless  a  notice 
provided  by  the  law  is  given  to  the  contrary.  This  is  very  simple,  has 
worked  well,  and  has  obviated  all  constitutional  objections.  It  is  a 
very  easy  matter  for  the  New  York  state  Legislature  to  so  modify  this 
law,  for  under  the  present  enactment  (chapter  41  of  the  Laws  of  1914) 
the  employe  is  given  no  choice  or  election.  If  the  employer  chooses 
to  come  under  the  Compensation  Act  the  employe  is  bound  to  and  is 
barred  from  all  other  remedy. 

The  plaintiff  in  this  case  is  an  infant  and  a  question  may  arise  as  to 
the  power  of  an  infant  to  elect  his  remedies.  Murphy  v.  Village  of 
•Ft  Edwards,  213  N.  Y.  403,  107  N.  E.  716.  The  Legislature,  however, 
may  remove  the  disability  of  infancy  so  as  to  permit  an  infant  old 
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enough  to  go  to  work  under  our  labor  statutes  to  make  an  election  as  to 
whether  he  will  work  under  the  compensation  law  or  the  common  law. 
Dickens  v.  Carr,  84  Mo.  658.  By  the  New  Jersey  act  the  infant  may 
exercise  the  option  through  his  guardian.  See  Sexton  Case,  supra.  In 
the  Borgnis  Case,  supra,  it  was  said : 

"There  is  no  claUn  that  the  Legislature  may  not  endow  minors  with  tlie 
right  to  make  contracts  otherwise  lawful." 

[5]  While  I  have  thus  frankly  stated  my  views,  I  must  not  over- 
look the  serious  consequences  which  may  follow  from  the  Trial  Term 
court  interfering  with  this  act  of  the  Legislature.  If  the  plaintiff  were 
the  only  one  interested,  I  should  have  no  hesitancy  in  deciding  that  she 
might  maintain  this  action;  but  she  is  not  the  only  one  interested. 
This  act  gives  to  all  injured  employes,  irrespective  of  contributory 
negligence  or  their  ability  to  maintain  a  common-law  action,  certain 
definite  sums  of  money  when  injured.  Notice,  however,  must  be  given 
by  the  employe  within  the  time  prescribed  by  the  act  and  other  formali- 
ties complied  with.  Through  a  desire  for  more  money  or  the  persua- 
sions of  lawyers  many  injured  employes,  in  reliance  upon  my  decision, 
might  be  inclined  to  forego  the  compensation  given  by  the  statute  and 
resort  to  an  action  for  negligence.  The  Court  of  Appeals  might  subse- 
quently determine  that  in  this  manner  I  was  in  error,  or  that  in  tlie 
light  of  subsequent  decisions  (Second  Employers'  Liability  Cases,  223 
U.  S.  1,  32  Sup.  Ct.  169,  56  L.  Ed.  327,  38  L.  R.  A.  [N.  S.]  44),  the 
Ives  Case  should  be  modified  in  its  limitations  of  the  police  power. 
In  such  a  case  the  result  would  be  that  all  such  employes  would  have 
lost  forever  all  rights  under  the  Compensation  Act  and  also  would  be 
barred  from  an  action  for  damages.  In  other  words,  all  their  rights 
might  be  made  to  depend  upon  the  correctness  of  the  view  of  one  j  udge. 
Such  widespread  consequences  create  a  situation  where  the  Trial 
Term  should  not  declare  a  legislative  act  inoperative,  even  though  the 
judge  were  of  such  an  opinion. 

I  have  examined  all  of  the  points  which  have  been  raised  by  the 
briefs ;  I  have  given  my  opinion  of  them  as  above  stated,  but  for  rea- 
sons that  work,  in'my  judgment,  for  the  proper  and  orderly  administra- 
tion of  justice  in  the  courts,  I  must  overrule  the  demurrer  and  hold 
that  the  plaintiff  cannot  maintain  this  action,  at  least  until  a  court  of 
final  authority  passes  upon  the  question. 


BARNEO:  et  al.  V,  NEW  XORK  CENT.  &  H.  B.  R.  00.  (No.  88/67.) 

(Snpreme  Court,  Appellate  Division,  Third  Department.    May  6,  1915.) 

1.  Cabbiebs  ®=»14914 — ^Injury  qb  Destbuctioj^   of  Goons — ^LimiXAriow  or 
Liability — Statutoey  Pbovisions. 

Under  the  Carmack  amendment  to  the  Interstate  Commerce  Act  (Act 
June  29,  1906,  c.  3591,  §  7,  pars.  11,  12,  34  Stat  593  [Comp.  St  1913, 
$  8592,  pars.  11,  12])  requiring  carriers  .to  Issue  a  receipt  or  bill  of  lading, 
and  providing  that  no  contract,,  receipt  or  regulation  shall  exempt  sudi 
carrier  from  the  liability  thereby  imposed  to  the  holder  of  the  receipt 
or  bill  of  lading,  a  provision  In  a  MU  of  lading  for  an  interstate  sMp- 
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ment  that  the  carrier  sbould  not  be  liable  for  any  loss  or  damage  caused 
by  the  act  of  God,  etc.,  would  be  disregarded  us  violative  of  the  statute 
in  determining  the  carrier's  liability  for  injuries  caused  by  high  water. 
[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §§  651-653,  660- 
662;   Dec.  Dig.  «S=>149%.] 

2.  Carbiebs  ®=»123— Injuby  ob  Destbuction  of  Goods— Pboximate  Cause. 

When  a  car  containing  a  shipment  of  goods  by  plaintitf  reached  the 
carrier's  yards,  the  water  in  a  river,  by  reason  of  an  unusual  freshet, 
was  2%  feet  higher  than  the  highest  previous  record.  The  water  con- 
tinued to  rise  until  it  reached  unslaked  Ume  In  another  car  in  the  yards, 
causing  the  lime  to  bum  and  destroy  plaintiff's  gooils.  Held,  that  the 
carrier's  negligence,  if  it  was  negligent  In  placing  plaintiff's  goods  near 
the  car  of  lime,  was  the  proximate  cause  of  the  destruction  of  the  goods. 
[Eld.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  |§  506,  607,  539- 
643;    Dec.  Dig.  <Ss>123.] 

3.  Cabbiebs  ^ss>136— Injtjby  ob  Destbuction  or  Qoona— Questions  fob  Juby. 

Whether  the  placing  of  the  car  near  the  car  of  unslaked  Ume  was 
negligence  was  a  question  for  the  jury,  as  the  carrier  owed  plaintiff  an 
active  duty  to  use  reasonable  care  not  to  expose  his  property  unneces- 
sarily, and  it  knew  or  was  chargeable  with  knowledge  that,  If  the  water 
reached  the  lime,  a  fire  would  naturally  result,  and  presumably  It  knew 
or  should  have  known  the  contents  of  the  car  containing  the  lime. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  gS  478,  596-598; 
Dec.  Dig.  <S=>136.] 

Smith,  P.  J.,  and  Howard,  J.,  dissenting. 

Appeal  from  Trial  Term,  Albany  County, 

Action  by  William  Barnet  and  another  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  From  a  judgment  entered 
upon  the  verdict  of  a  jury  in  favor  of  plaintiffs,  and  from  an  order 
denying  defendant's  motion  for  a  new  trial  upon  the  minutes,  defend- 
ant appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Visscher,  Whalen  &  Austin,  of  Albany  (H.  Le  Roy  Austin,  of  Al- 
bany, of  counsel),  for  appellant. 

Charles  M.  Stern,  of  Albany  (Merwyn  H.  Nellis,  of  Albany,  of 
counsel),  for  respondent. 

JOHN  M.  KELLOGG,  J.  [1]  The  Carmack  amendment  to  the  In- 
terstate Commerce  Act  (Act  June  29,  1906,  34  Stat.  584,  c.  3591), 
so  far  as  we  are  interested  in  it,  provides  that  the  carrier  shall  issue 
a  receipt  or  bill  of  lading  for  goods  received  for  transportation  "and 
shall  be  liable  to  the  lawful  holder  thereof  for  any  loss,  damage,  or 
injury  to  such  property  caused  by  it  *  *  *  and  no  contract,  re- 
ceipt, rule,  or  regulation  shall  exempt  such  *  *  *  carrier 
*  *  *  from  the  liability  hereby  imposed:  Provided,  that  nothing 
in  this  section  shall  deprive  any  holder  of  such  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action  which  he  has  under  existing  law." 
I  agree  that  this  provision  controls  the  shipment  in  question.  The  con- 
ditions and  limitations  in  the  bill  of  lading  may  be  disregarded  as  viola- 
tive of  the  statute  quoted.    The  liability  then  rests  upon  the  statute. 

4s»For  oUi«r  eatea  see  same  topic  A  KEY-NUMBER  Id  all  Key-Numbered  Digests  &  Indexes 
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The  sole  question,  therefore,  is :  Was  the  defendant's  negligence  the 
proximate  cause  of  the  plaintiff's  loss  ? 

[2, 3]  An  unusual  freshet,  continuing  for  some  days,  caused  by  the 
heavy  rains  within  the  watershed,  raised  the  water  of  the  Hudson 
river  to  an  unprecedented  height.  The  peak  of  the  flood  was  between 
noon  and  1  o'clock  in  the  afternoon  on  the  28th  of  March,  at  which 
time  the  water  was  about  five  feet  higher  thaji  the  highest  previous 
record.  The  hydrographic  engineer,  in  the  employ  of  the  federal  gov- 
ernment, swears  that  at  Troy,  prior  to  1  o'clock  on  the  27th,  the  water 
raised  one-fifth  of  a  foot  an  hour ;  after  that  until  it  reached  the  peak, 
one-tenth  of  a  foot  an  hour,  and  it  fell  with  the  same  degree  of  fall. 
At  this  rate  of  advancement,  24  hours  prior  to  noon  on  the  28th  the 
water  must  have  been  about  2%  feet  lower  than  it  was  at  the  peak, 
which  would  make  the  flood  at  noon  on  the  27th  about  2%  feet  higher 
than  any  previous  flood. 

The  car  left  Rensselaer  at  10:27  a.  m.  on  the  27th.  It  does  not  ap- 
pear definitely  when  it  arrived  at  Troy,  but  probably  about  noon  of  that 
day.  When  the  defendant  placed  the  plaintiff's  car  in  immediate  prox- 
imity to  the  car  of  unslaked  lime,  it  knew  that  the  water  was  higher 
than  it  ever  had  been  known  to  be  before  and  was  still  rising.  It 
therefore  owed  the  plaintiff  an  active  duty  to  use  reasonable  care  not 
to  expose  his  property  unnecessarily.  It  knew,  or  was  chargeable 
with  knowledge,  that  if  water  reached  the  unslaked  lime  a  fire  would 
naturally  result.  We  may  assume  that  it  knew  or  should  have  known 
the  contents  of  the  car  containing  the  lime.  It  is  true  that  the  unusual 
height  of  the  water  caused  the  car  containing  the  lime  to  burn,  but,  if 
the  car  containing  the  plaintiff's  goods  had  been  properly  placed,  the 
burning  of  that  car  would  have  caused  the  plaintiff  no  injury.  The 
loss,  as  a  proximate  cause,  is  due  to  the  fact  that  the  defendant  negli- 
gently placed  plaintiff's  goods  next  to  the  car  of  lime.  The  question 
for  the  jury  was  whether,  under  all  the  circumstances,  the  placing  of 
the  car  was  a  negligent  act  on  the  part  of  the  defendant,  which  was 
the  proximate  cause  of  the  plaintiff's  loss.  We  find  no  exception  call- 
ing for  reversal. 

I  favor  affirmance.  All  concur,  except  HOWARD,  J.,  dissenting 
in  opinion  in  which  SMITH,  P.  J.,  concurs. 

HOWARD,  J.  (dissenting).  On  the  26th  day  of  March,  1913,  the 
New  York  Central  &  Hudson  River  Railroad  Company,  the  defendant 
herein,  received  from  the  plaintiffs,  at  the  city  of  Rensselaer,  N.  Y., 
a  quantity  of  shoddy,  valued  at  $838.19.  for  shipment  to  the  state  of 
Maine.  The  railroad  gave  to  the  plaintiffs  a  receipt  or  bill  of  lading 
covering  the  shipment.  The  car  containing  the  goods  was  taken  to 
the  Rensselaer  yard  of  the  railroad,  and  the  next  day,  March  27th,  it 
was  taken  to  the  Adams  Street  yard  of  the  defendant  at  Troy.  The 
regular  and  natural  route  of  the  car  was  from  Rensselaer  to  Troy, 
where,  in  the  ordinary  course  of  transportation,  it  would  have  been 
delivered  to  the  Boston  &  Maine  Railroad  to  be  hauled  by  that  road  to 
its  destination.  The  car  reached  the  Adams  Street  yard  shortly  before 
noon  of  March  27th.    For  a  day  or  two  preceding  this  shipment,  the 
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waters  of  the  Hudson  river  had  begun  to  rise,  and  in  the  afternoon  of 
March  27th  the  flood  began  to  assume  unusual  proportions.  No  pre- 
vious flood  had  ever  reached  the  tracks  of  the  defendant  in  the  Adams 
Street  yard.  During  the  afternoon  of  March  27th,  and  during  the 
night  following,  the  waters  rose  rapidly,  and  eventually  developed  into 
a  deluge  unprecedented  in  the  history  of  Troy,  and  the  like  of  which 
is  unrecorded  in  the  annals  of  the  Weather  Bureau  and  unknown  to 
the  oldest  inhabitants.  The  waters  reached  a  point  approximately  five 
feet  higher  than  the  high-water  mark  of  any  other  known  flood.  The 
car  of  goods  in  question  had  been  placed  near  a  car  containing  un- 
slaked lime,  and,  when  the  rising  waters  came  in  contact  with  this 
lime,  it  set  fire  to  the  car  containing  the  lime,  which  fire  spread  to 
other  cars  in  the  yard,  including  the  car  in  question,  and  resulted  in 
the  complete  destruction  of  the  plaintiffs'  goods. 

The  bill  of  lading  given  by  the  railroad  to  the  plaintiffs  contained 
the  following  conditions : 

"Section  1.  The  carrier  or  party  In  possession  of  any  of  the  property  herein 
described  shall  be  liable  for  any  loss  thereof  or  damage  thereto  except  as 
hereinafter  provided.  No  carrier  or  party  in  possession  of  any  of  the  prop- 
erty herein  described  shall  be  liable  for  any  loss  thereof  or  damage  thereto 
or  delay  caused  by  the  act  of  God,  the  public  enemy,  quarantine,  the  authori- 
ty of  law,  or  the  act  or  default  of  the  shipper  or  owner,  or  for  differences  In 
the  weight  of  grain,  seed  or  other  commodities  caused  by  natural  shrinkage 
or  discrepancies  in  elevator  weights." 

The  cause  of  action  set  forth  in  the  complaint  is  based  on  the  al- 
leged negligence  of  the  defendant  in  placing  the  car  containing  the 
shoddy  in  close  proximity  to  the  car  containing  the  unslaked  lime, 
which  car,  the  plaintiff  alleges,  the  defendant  "knew  or  had  reason  to 
know  was  likely  to  be  submerged  in  the  then  prevailing  high  water 
and  overflow  of  the  Hudson  river  *  *  *  and  would  come  in  con- 
tact with  the  water  and  so  cause  fire  to  be  set  in  and  upon  the  car 
containing  the  said  shoddy."  The  defendant  interposes  the  defense 
that  the  goods  were  destroyed  by  the  act  of  God,  without  any  negli- 
gence on  its  part,  and  that  therefore,  under  the  terms  of  the  contract 
as  well  as  under  the  ruling  of  the  federal  courts,  the  plaintiff  cannot 
recover. 

The  rule  of  liability  established  by  the  federal  courts  in  cases  of 
damage  to  property  by  the  act  of  God,  while  the  property  is  in  the 
custody  of  a  common  carrier,  is  different  from  the  rule  of  liability 
adopted  by  the  courts  of  the  state  of  New  York  in  such  cases.  There- 
fore it  first  becomes  necessary,  in  the  matter  before  us,  to  determine 
which  rule  is  applicable  to  the  facts  of  this  particular  case.  This  ship- 
ment was  beyond  question  an  interstate  shipment,  and  was  therefore 
subject  to  the  provisions  of  the  Carmack  amendment  to  the  Interstate 
Commerce  Act  (Act  of  June  29,  1906,  34  Stat.  584,  c.  3591).  In  Peo- 
ple V.  N.  Y.  C,  163  App.  Div.  79,  148  N.  Y.  Supp.  495,  this  court  held 
that: 

Where  "Congress  has  legislated  upon  the  subject,  such  legislation  becomes 
exclusive,  and  there  is  no  room  for  state  legislation.  The  state  laws,  so  far 
as  they  cover  the  same  field  or  relate  to  the  same  subject,  are  superseded  ab- 
solutely by  the  federal  laws." 
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This  rule  is  attested  by  several  recent  decisions  in  the  Supreme 
Court  of  the  United  States,  among  which  are  New  York  Central  Rail- 
road Co.  V.  Hudson  County,  227  U.  S.  248,  33  Sup.  Ct.  269,  57  L.  Ed. 
499,  and  Michigan  Central  Railroad  Co.  v.  Vreeland,  227  U.  S.  59,  33 
Sup.  Ct.  192,  57  h.  Ed.  417,  Ann.  Cas.  1914C,  176.  So  far  as  the 
conflict  between  the  federal  statutes  and  the  statutes  of  any  state  b 
concerned,  the  law  is  well  settled,  and  there  is  no  longer  any  room  for 
argument,  but  the  question  which  arises  here  is  not  between  the  stat- 
utes of  the  nation  and  the  statutes  of  the  state  but  between  the  rulings 
of  the  state  courts  and  those  of  the  federal  courts.  Under  the  decision 
in  Adams  Express  Co.  v.  Croninger,  226  U.  S.  491,  33  Sup.  Ct.  148,  57 
L.  Ed.  314, 44  L.  R.  A.  (N.  S.)  257,  there  can  be  no  doubt  that  the  rules 
of  liability  applicable  in  this  case  are  those  prescribed,  not  by  the 
courts  of  the  state  of  New  York,  but  by  the  federal  courts.  In  that 
case  the  United  States  Supreme  Court,  approving  of  the  language  of 
the  Supreme  Court  of  Georgia,  quoted  from  that  court  as  follows : 

"Some  states  allowed  carriers  to  exempt  themselves  from  all  or  a  part  of  the 
common-law  liability,  by  rule,  regulation,  or  contract;  others  did  not  The 
federal  courts  sitting  in  the  various  states  were  following  the  local  rule;  a 
carrier  being  held  liable  in  one  court  when,  under  the  same  state  of  facts,  he 
would  be  exempt  from  liability  In  another.  Hence  this  branch  of  interstate 
commerce  was  being  subjected  to  such  a  diversity  of  legislative  and  Judicial 
holding  that  it  was  practically  impossible  for  a  shipper,  engaged  in  a  business 
that  extended  beyond  the  confines  of  his  own  state,  or  for  a  carrier  whose 
lines  were  extensive,  to  know  without  considerable  Investigation  and  trouble, 
and  even  then  oftentimes  with  but  little  certainty,  what  would  be  the  carrier's 
actual  responsibility  as  to  goods  delivered  to  it  for  transportation  from  one 
state  to  another.  The  congressional  action  has  made  an  end  to  this  diversity, 
for  the  national  law  Is  paramount  and  supersedes  all  state  laws  as  to  the 
rights  and  liabilities  and  exemptions  created  by  such  transaction.  This  was 
doubtless  the  purpose  of  the  law;  and  this  purpose  will  be  effectuated,  and 
not  impaired  or  destroyed  by  the  state  court's  obeying  and  enforcing  the  pro- 
visions of  the  federal  statute,  where  applicable  to  the  fact  In  such  cases  as 
shall  come  before  them." 

Following  this  quotation  the  United  States  Supreme  Court  uses  this 
language : 

"That  the  legislation  supersedes  all  the  regulations  and  policies  of  a  par- 
ticular state  npon  the  same  subject  results  from  its  general  character." 

It  thus  appears  from  this  reasoning  and  this  language  that,  not  only 
the  statutes,  but  the  judicial  decisions  of  the  state  of  New  York  and  of 
every  other  state  in  the  Union,  are  absolutely  superseded  by  the  fed- 
eral legislation  and  by  the  rulings  of  the  federal  courts  on  the  sub- 
ject of  interstate  commerce.  Assume  that  the  rule  of  the  federal  courts 
would  excuse  the  defendant  from  liability  in  this  case,  and  that  the 
rule  of  the  courts  of  this  state  would  hold  it  responsible.  If,  in  such 
a  case,  the  defendant  were  sued  in  the  federal  courts  by  another  party 
whose  goods  were  standing  in  another  car  on  the  same  track  and  were 
burned  in  the  same  fire,  the  incongruous  spectacle  would  present  it- 
self of  liability  on  the  same  state  of  facts  in  the  one  case  and  exonera- 
tion in  the  other.  But  it  cannot  be  that  the  carrier  can  be  held  liable 
under  the  contract  in  question  in  our  state  courts,  when  under  the 
same  situation  he  would  be  exempt  from  liability  in  the  federal  courts. 
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That  would  continue  the  very  confusion  which  the  federal  statute  was 
enacted  to  obviate.  The  federal  government  has  entered  the  field  and 
assumed  exclusive  control  of  the  subject  of  interstate  commerce.  Not 
only  the  federal  statutes,  but  the  federal  decisions,  at  least  so  far  as 
the  United  States  Supreme  Court  has  declared  itself,  control.  All  state 
statutes  are  ousted  of  jurisdiction,  and  all  state  decisions,  so  far  as  they 
ran  counter  to  rules  established  by  the  highest  federal  court,  are  ren- 
dered inoperative.  It  is  true  that  the  federal  rule  of  liability  in  cases 
of  this  character  did  not  grow  out  of  the  Interstate  Commerce  Act  or 
the  Carmack  amendment,  but  had  been  established  long  prior  thereto 
and  applied  under  the  common  law ;  nevertheless.  Congress  having  tak- 
en over  the  whole  subject  of  interstate  commerce,  the  rules  of  the  fed- 
eral courts  developed  before,  as  well  as  those  enunciated  since,  the  stat- 
ute, must  control  this  subject-matter.  The  position  which  I  take  here 
is  to  some  extent  sustained  by  the  determination  in  Barstow  v.  New 
York,  New  Haven  &  Hartford  Railroad  Co.,  158  App.  Div.  665,  143 
N.  Y.  Supp.  983. 

Under  sonie  of  the  earlier  decisions  in  this  state^  (Michaels  v.  New 
York  Central  Railroad  Co.,  30  N.  Y.  564,  86  Am.  Dec.  415;  Read  v. 
Spaulding,  30  N.  Y.  630,  86  Am.  Dec.  426) — decisions  which  continue 
to  be  the  law  of  the  state — a  carrier  who  seeks  to  be  excused  for  non- 
delivery of  goods  caused  by  the  act  of  God  must  show  that  no  negli- 
gence of  his  concurred  in  or  contributed  to  the  damage  of  the  goods. 
The  federal  courts  have  uniformly  adopted  a  different  rule  which 
may  be  stated  as  follows : 

"Where  the  proximate  cause  of  damage  to  goods  in  the  hands  of  a  carrier 
Is  an  act  of  God,  the  carrier  Is  excused  from  liability,  although  his  own  neg- 
ligence or  delay  may  have  contributed  to  the  loss  or  damage  as  a  remote 
cause  thereof."    Railroad  Co.  v.  Reeves,  10  Wall.  (77  U.  S.)  176, 19  U  Ed.  90a 

This  has  grown  to  be  the  fixed  doctrine  of  the  federal  courts  and 
is  consistently  followed  in  that  jurisdiction.    In  Empire  State  Cattle 
Co.  v.  Atchison,  T.  &  S.  F.  Ry.  Co.  (C.  C.)  135  Fed.  135,  the  opinion" 
enunciates  the  doctrine  in  the  federal  courts  as  follows : 

"The  question  here  is:  If  the  carrier  delayed  the  shipment  for  an  unreason- 
able time,  but  for  which  he  would  have  been  able  to  deliver  the  cattle  safely, 
or  to  deliver  them  to  a  connecting  carrier  by  whom  they  would  have  been 
carried  beyond  danger  from  an  act  of  God  causing  loss,  is  the  carrier  liable 
for  the  consequences  of  such  delay?  Ui>on  this  question  the  courts  differ 
widely.  The  courts  of  New  York,  Illinois,  and  other  states  hold  the  defendant 
liable  in  such  case.  The  rulings  in  the  federal  court  are  to  the  contrary" — 
dtlng  numerous  federal  anthorltiea. 

It  being  the  federal  rule  and  not  the  state  rule  which  should  have 
been  applied  to  this  case,  it  follows  that  the  defendant  was  entitled  to  a 
dismissal  of  the  complaint  at  the  close  of  the  testimony.  The  proxi-i 
mate  cause  of  the  fire  was  the  flood.  If  the  defendant  can  be  said 
to  have  been  negligent  at  all  in  placing  the  car  containing  the  plaintiff's 
goods  in  proximity  to  the  car  of  unslaked  lime,  this  was  the  remote, 
not  the  proximate,  cause  of  the  fire.  It  is  unnecessary  to  cite  author- 
ities to  establish  that  extraordinary  floods  come  within  the  category  of 
the  acts  of  God.  This  flood  was  absolutely  unprecedented.  The  like  of 
it  had  never  been  before  known  in  the  history  of  Troy.    It  was  as  un- 
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expected  and  was  as  much  a  superior  force  as  an  earthquake  or  a  tidal 
wave  or  a  volcanic  eruption. 

Having  concluded  that  this  case  falls  within  the  rule  of  liability 
adopted  by  the  federal  courts  in  cases  of  destruction  of  property  by 
the  act  of  God,  and  not  within  the  rule  of  liability  adopted  by  the 
courts  of  this  state  on  that  subject,  it  is  unnecessary  to  proceed  fur- 
ther ;  but,  even  under  the  law  of  this  state  applicable  in  such  cases,  I 
think  the  defendant  should  not  have  been  held  liable.    The  plaintiff 
swore  no  witness  and  offered  no  evidence.    However,  from  the  admis- 
sions made  by  the  defendant  at  the  request  of  the  plaintiff,  it   is  dis- 
closed and  stands  admitted  that  the  goods  were  destroyed  by  fire,  and 
that  the  fire  was  caused  by  the  slaking  of  a  car  load  of  lime    -which 
stood  near  the  car  containing  the  goods  in  question.    Also  that  the 
car  load  of  lime  was  in  the  defendant's  possession  and  under  its  con- 
trol as  a  common  carrier.    The  above  admission  standing  in  the  record, 
the  question  arises  whether  it  was  a  negligent  act,  considering  the 
freshet  conditions,  to  place  the  plaintiff's  car  load  of  goods  on  a  trade 
near  the  car  load  6f  unslaked  lime  and  permit  it  to  remain  there.     So 
far  as  the  defendant's  negligence  goes,  this  was  the  only  question  sub- 
mitted to  the  jury.    The  car  load  of  goods  reached  the  Adams   Street 
yard  in  Troy  before  noon,  March  27th.    The  water  rose  so  rapidly 
that  on  the  next  day,  March  28th,  at  noon,  the  flood  had  readied  its 
"peak."    The  plaintiff  did  not  prove  or  attempt  to  prove  that  the  de* 
fendant  knew  at  the  time  it  placed  the  car  in  the  yard,  or  had  reasona- 
ble cause  to  know,  that  the  waters  would  rise  so  swiftly  and  to  such 
unprecedented  heights.    In  fact,  it  could  not  have  been  proven,   for 
nobody  knew  it  or  suspected  it.    Neither  did  the  plaintiff  prove   that 
it  would  have  been  possible  for  the  defendant  to  plow  its  engines 
through  these  tumbling  waters  and  rescue  the  car  load  of  goods,  even 
had  it  attempted  to  do  so.    Never  before  had  floods  from  the  Htadson 
river  been  on  the  tracks  of  the  defendant's  yard,  and  the  defendant 
.  might  therefore  very  properly  have  assumed  that  the  Adams    Street 
yard  was  a  place  of  safety.    The  waters  rose  mostly  during  the   night 
of  the  27th,  and  the  defendant  cannot  fairly  be  charged  with    negli- 
gence in  failing  to  attempt  to  propel  its  engines  through  the  riishmg 
floods  in  the  nighttime,  over  tracks  which  could  not  be  seen,  and  -which 
had  possibly  been  destroyed,  to  remove  this  car  load  of  goods-      I" 
the  morning  it  was  too  late  to  operate  engines  in  Troy — the  A-dam 
Street  yard  was  a  lake.    Having  proven  these  conditions,  the  carrier 
has  shown  his  absolute  freedom  from  negligence,  and  has  therefore  ful- 
ly discharged  the  burden  cast  upon  it  by  the  courts  of  this  state.      U"" 
der  these  conditions,  I  think  that  the  defendant  should  not  have  been 
held  guilty  of  negligence,  and  that  the  verdict  of  the  jury  should  be 
reversed. 
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PBUSER  y.  MARSH. 
(Snpreme  Court,  Appellate  Division,  Third  Department    May  5,  1915.) 

1.  Sales  €=9481 — Cowditionai.  Sales — Bbbach  of  Warkantt — Recoupment. 

In  an  action  to  recover  the  price  of  chattels  sold  conditionally  upon  pay- 
ment of  the  price,  the  buyer  may  recoup,  set  off,  or  counterclaim  the 
damages  caused  him  by  breach  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §S  1449-1455;  Dec. 
Dig.  «=>481.) 

2.  Sales  <8=»481 — Conditional  Sales — Bbeach  of  Warbantt — Recoupment 

IN  Replevin — Common  Law. 

In  replevin  to  recover  chattels  conditionally  sold,  at  common  law,  the 
buyfir  could  not  recoup,  set  off,  or  counterclaim  the  damages  caused  him 
by  the  seller's  breach  of  warranty,  since  warranty  was  held  an  incident  of 
a  completed  sale,  with  no  vitality  in  an  executory  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1449-1455;  Dec 
Dig.  «=»481.] 

3.  Set-Off  and  Counterclaim  (S=>6,  9 — "Recoupment" — "Counterclaim." 

The  right  of  "recoupment"  is  the  right  of  one  sued  at  common  law  or  in 
equity,  on  a  claim  arising  ex  contractu  or  ex  delicto,  to  set  up  in  diminu- 
tion of  the  plaintiff's  demand  any  legal  or  equitable  defense-originating  in 
the  same  cause  of  action ;  It  being  in  the  nature  of  a  cross-action,  and 
implying  that  defendant  has  a  cause  of  action  arising  from  breach  of 
the  natural  right,  or  of  some  part  of  the  contract  upon  which  the  action 
Is  based,  if  it  sounds  in  contract,  and  so  being  necessarUy  confined  to  the 
reduction  or  extinction  of  the  plaintiff's  demand,  and  not  authorizing  af- 
firmative recovery,  as  does  "counterclaim,"  which  is  a  broader  defense, 
not  being  limited  to  the  rights  of  the  defendant  In  the  cause  of  action  in 
suit. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and  Counterclaim,  Cent.  Dig.  i{ 
e,  7,  12;   Dec.  Dig.  «=>6,  9. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Counterclaim ;   Recoupment] 

4.  Sales  (S=>481 — Conditional  Sales — Bbeaoh  of  Warbantt — Recoupment 

AND  Counterclaim  in  Replevin — Statute. 

Sales  of  Goods  Act  (Laws  of  1911,  ch.  571)  §  150,  cL  "a,"  provides  that 
on  breach  of  warranty  by  the  seller,  the  buyer  at  his  election  may  ac- 
cept or  keep  the  goods  and  set  up  the  breach  by  way  of  recoupment  in 
diminution  or  extinction  of  the  price.  A  conditional  buyer  of  chattels  de- 
faulted in  payment  of  the  price,  and  the  seller  sought  their  recovery  by 
replevin ;  the  buyer  setting  up  an  alleged  breach  of  warranty  by  way  ot 
recoupment  and  as  a  counterclaim.  The  plaintiff  demurred.  Held,  that 
the  defense  by  way  of  recoupment  was  good,  since  the  application  of  the 
statutory  provision  is  not  limited  to  any  particular  form  of  action,  in 
terms,  but  is  general,  while  acceptance  of  the  chattels  does  not  discharge 
the  plaintiff  from  liability  for  breach  of  warranty  under  the  act,  but  that 
the  defense  by  way  of  counterclaim  was  bad ;  the  defendant  not  having 
the  right  at  common  law,  and  It  not  having  been  given  by  the  act,  which 
does  not  authorize  any  affirmative  recovery  by  defendant 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  H  1449-1465;  Dec. 
Dig.  «=>481.] 

6.  PuiADiNo  «=3214 — Demubbeb — ^Admission. 

A  demurrer  admits  the  allegations  of  the  pleading  demurred  to. 
[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  525-534 ;   Dec. 
Dig.  «=>214.] 

«s»For  etber  cases  ■«•  same  topic  &  KEY-NUMBER  iB  all  Ker-Niimlmred  Oigesta  &  Indaxsa 
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6.  Pleading  ®=3382 — Recoupment. 

At  common  law  the  defense  of  recoupment  could  be  taken  advantage 
of  under  the  general  Issue. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  fii  1280-1291; 
Dec.  Dig.  <S=s>382.] 

Smith,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  Broome  County. 

Action  of  replevin  by  Peter  C.  Peuser  against  Elizabeth  D.  Marsh. 
The  defendant  set  up  breach  of  warranty,  both  by  way  of  recoupment 
and  as  a  counterclaim,  and  plaintiff  demurred  to  the  answer.  The 
demurrer  was  sustained.  From  the  judgment,  defendant  appeals. 
Reversed,  and  demurrer  overruled  as  to  the  defense  by  way  of  re- 
coupment, and  sustained  as  to  the  counterclaim. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

H.  J.  Hennessey,  of  Binghamton,  for  appellant. 

T.  B.  &  L.  M.  Merchant,  of  Binghamton,  for  respondent 

LYON,  J.  This  action  is  in  replevin  to  recover  the  possession  of 
a  piano,  witR  stool  and  scarf,  which  in  October,  1912,  were  sold  under 
a  conditional  contract  of  sale  by  the  plaintiff,  through  an  agent,  to  the 
defendant,  for  the  sum  of  $260,  of  which  $119  was  paid  prior  to  the 
time  of  the  commencement  of  this  action. 

The  defendant  interposed  an  answer,  setting  up  breach  of  warranty 
as  a  defense  by  way  of  recoupment,  and  also  as  a  counterclaim,  alleg- 
ing his  election,  both  prior  and  subsequent  to  the  commencement  of 
the  action,  to  accept  and  retain  the  chattels,  thereby  claiming  to  affirm 
the  sale.  To  these  pleas  the  plaintiff  demurred,  upon  the  ground  that 
each  was  insufficient  in  law  upon  the  face  thereof,  and  to  the  counter- 
claim upon  the  further  ground  that  it  was  not  of  the  character  specified 
in  section  501  of  the  Code  of  Civil  Procedure,  and  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  Special  Term  sustained  the  demurrer  upon  each  of  the  grounds 
stated,  and  the  defendant  not  desiring  to  plead  over,  directed  the  en- 
try of  final  judgment  sustaining  the  demurrer  and  awarding  the  pos- 
session of  the  chattels  to  the  plaintiff.  From  the  judgment  entered  upon 
such  decision,  this  appeal  has  been  taken. 

The  vital  question  at  issue,  therefore,  is  whether  the  right  to  recoup, 
set  off,  or  counterclaim  the  damages  sustained  by  a  breach  of  warranty 
under  a  conditional  sale  exists  in  an  action  of  replevin. 

[  1  ]  That  such  right  exists  in  an  action  to  recover  the  price  of  the 
article  sold  has  been  generally  held.  Hooper  v.  Story,  155  N.  Y.  171, 
49  N.  E.  773 ;  Benjamin  on  Sales  (7th  Ed.)  page  965 ;  35  Cyc.  page 
468;  Sturges  &  Burn  Mfg.  Co.  v.  Great  Western  S.  &  R.  Co.,  156  111. 
App.  474,  affirmed  248  111.  285,  93  N.  E.  740;  Konnerup  v.  Allen,  56 
Wash.  292,  105  Pac.  639;  Cable  v.  Macon,  153  N.  C.  150,  69  S.  E 
14;  Code  Civ,  Proc.  §  501. 

[2]  The  defendant  concedes  that  under  the  common  law  and  prior 
to  the  amendment  of  the  Personal  Property  Law  (Consol.  Laws,  c.  41 ; 

^EsFor  otbw  oases  see  same  topic  ft  KET-NUMBER  In  all  Key-Nnmbered  Digests  *  IndexM 
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Laws  of  1909,  c.  45),  by  chapter  571,  Laws  of  1911,  by  adding  thereto 
a  new  article  5,  entitled  "Sales  of  Goods,"  such  right  of  counterclaim, 
set-off,  or  recoupment  did  not  exist  in  this  state,  and  that  the  defend- 
ant could  not  have  maintained  an  independent  action  to  recover  dam- 
ages by  reason  of  the  breach  of  warranty  while  the  sale  remained  a 
conditional  one,  or  until  title  had  passed ;  warranty  being  held  to  be  an 
incident  of  a  completed  sale,  and  as  having  no  present  vitality  and  force 
in  an  executory  contract  of  sale.  Osbom  v.  Gantz,  60  N.  Y,  540 ;  Eng- 
lish V.  Hanford,  75  Hun,  428,  27  N.  Y.  Supp.  672;  Roach  v.  Curtis, 
115  App.  Div.  765,  101  N.  Y.  Supp.  333,  affirmed  191  N.  Y.  387,  84  N. 
E.  283 ;  Levis  v.  Pope  Motor  Car  Co.,  202  N.  Y.  402,  95  N.  E.  815. 

Such  has  also  been  the  rule  in  several  of  the  other  states.  Blair  v. 
Johnson  &  Sons,  111  Tenn.  Ill,  76  S.  W.  912;  Dearing  Water  Tube 
Boiler  Co.  v.  Thompson,  156  Mich.  365,  120  N.  W,  801,  24  L.  R.  A.  (N. 
S.)  748;  Singer  v.  Smith,  40  S.  C.  529,  19  S.  E.  132,  42  Am.  St.  Rep. 
897;  Moneyweight  Scale  Co.  v.  David  (1914)  180  Mich.  8,  146  N.  W. 
391;  People's  Elec.  Ry.  Co.  v.  McKeen  Motor  Car  Co.,  214  Fed.  73, 
130  C.  C.  A.  513.  However,  it  has  been  held  in  other  states  that  such 
damages  might  be  set  off  by  way  of  recoupment  in  an  action  of  re- 
plevin. Ames  Iron  Works  v.  Rea,  56  Ark.  450,  19  S.  W.  1063 ;  Ault- 
man  Co.  v.  McDonough,  110  Wis.  263,  85  N.  W.  980;  Hutt  v.  Bruck- 
man,  55  111.  441 ;  Clement  v.  Field,  147  U.  S.  467,  13  Sup.  Ct.  358,  37 
L  Ed.  244. 

[3]  Conceding  that  under  the  common  law  the  buyer  of  personal 
property  within  this  state  upon  a  conditional  sale  had  not  the  right  in 
an  action  of  replevin  to  recoup,  set  off,  or  counterclaim  the  damages 
sustained  by  a  breach  of  warranty  of  the  article  sold,  the  only  question 
mvolved  upon  this  appeal  is  whether  the  common-law  rule  has  been  in 
any  respect  modified  by  chapter  571  of  the  Laws  of  1911.  That  act, 
as  stated  in  the  foot  note  thereto,  is  substantially  that  prepared  by  the 
Commissioners  for  the  promotion  of  Uniformity  of  Legislation  in  the 
United  States. 

Section  150  of  that  act,  so  far  as  is  material  to  be  considered  at  this 
time,  provides: 

"Remedies  for  Breach  of  Warranty.  (1)  Where  there  Is  a  breach  of  war- 
ranty by  the  seller,  the  buyer  may  at  his  election  (a)  accept  or  keep  the  Roods 
and  set  up  against  the  seller  the  breach  of  warranty  by  way  of  recoupment  In 
diminution  or  extinction  of  the  price ;  (b)  accept  or  keep  the  Roods  and  main- 
tain an  action  against  the  seller  for  damages  for  the  breach  of  warranty. 
*    •    • » 

Section  82  of  said  act  defines  contracts  to  sell  and  sales  as  follows : 

"1.  A  contract  to  sell  goods  Is  a  contract  whereby  the  seller  agrees  to 
transfer  the  property  In  goods  to  the  buyer  for  a  consideration  called  the 
price.  *  *  *  2.  A  contract  to  sell  or  a  sale  may  be  absolute  or  con- 
diaonal." 

Concededly,  therefore,  the  act  applies  to  conditional  contracts  of 
sale. 

Recoupment  has  been  defined  as: 

"Defalcation  or  discount  from  a  demand.  A  keeping  back  something  which 
is  due,  because  there  Is  an  equitable  reason  to  withhold  it  Tomllns."  Black's 
Uw  Dictionary  (2d  Ed.). 
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Counterclaim  may  include  any  matter  that  might  be  the  subject  of 
recoupment  or  set-off,  but  it  is  not  exclusive.  Recoupment  still  exists. 
Vassear  v.  Livingston,  13  N.  Y.  248. 

In  speaking  of  matters  to  be  shown  in  defense,  the  term  "recoup- 
ment" is  often  used  as  synonymous  with  "reduction."  The  term  is  of 
French  origin,  and  signifies  cutting  again,  or  cutting  back  on  the  plain- 
tiff's claim  by  defendant.  Like  reduction,  it  is  of  necessity  limited  to 
the  amount  of  the  plantiff's  claim.  It  is  properly  applicable  to  a  case 
where  the  same  contract  imposes  mutual  duties  and  obligations  on  the 
two  parties,  and  one  seeks  a  remedy  for  the  breach  of  duty  by  the  sec- 
ond, and  the  second  meets  the  demand  by  a  claim  for  a  breach  of  duty 
by  the  first.    Davenport  v.  Hubbard,  46  Vt.  200,  207,  14  Am.  Rep.  620. 

Recoupment  is  favored  in  law  to  prevent  circuity  of  action  and 
multiplicity  of  suits,  and  arises  where  one  party  to  a  contract  is  permit- 
ted to  set  up  as  a  defense  any  damage  he  may  have  received  by  reason 
of  the  failure  of  the  other  party  to  comply  with  his  contract  in  all  mat- 
ters involved  in  the  contract.  Penn  Steel  C.  &  M.  Co.  v.  Wilmington 
M.  I.  Co.,  1  PennewiU  (Del.)  337,  41  Atl.  236. 

In  recoupment,  both  the  cause  of  action  in  the  plaintiff  and  the  right 
to  recoup  in  the  defendant  grow  out  of  the  same  subject-matter  and  are 
correlative.    Dietrich  v.  Ely,  63  Fed.  413,  11  C.  C.  A.  266. 

A  defense  by  way  of  recoupment  denies  the  validity  of  the  plaintiff's 
cause  of  action  in  so  large  an  amount  as  he  claims.  It  is  not  an  in- 
dependent cross-claim,  like  a  separate  and  distinct  debt,  or  item  of  ac- 
count due  from  the  plaintiff,  but  is  confined  to  matters  arising  out  of 
or  connected  with  the  transaction  or  contract  which  forms -the  basis 
of  plaintiff's  action.  It  goes  only  in  abatement  or  reduction  of  plain- 
tiff's claim,  and  can  be  used  as  a  substitute  only  to  the  extent  of  plain- 
tiff's demand.  No  judgment  can  be  obtained  by  the  defendant  for 
any  balance  in  his  favor.  McHardy  v.  Wadsworth,  8  Mich.  349;  El- 
well  V.  Skiddy,  77  N.  Y.  282,  291. 

The  doctrine  of  recoupment  is  but  a  liberal  and  beneficial  improve- 
ment on  the  old  doctrine  of  failure  of  consideration.  It  looks  through 
the  whole  contract,  treating  it  as  an  entirety,  and  treating  the  things 
done  and  stipulated  to  be  done  on  one  side  as  the  consideration  for 
the  things  done  or  stipulated  to  be  done  on  the  other.  Grisham  v.  Bod- 
man,  111  Ala.  194,  20  South.  514. 

Recoupment  at  common  law  was  a  claim  for  reduction  of  the  amount 
due  to  the  party.  The  doctrine  of  recoupment  had  been  adopted  in 
courts  of  equity  long  before  it  was  introduced  by  statute  into  the  prac- 
tice of  courts  of  law.  In  substance  and  effect  it  may  be  likened  to  the 
reduction  of  the  amount  recoverable  on  a  contract  because  of  the 
failure  of  consideration.  Norton  v.  Sinkhorn,  63  N.  J.  Eq.  313,  SO  AtL 
506. 

Recoupment  is,  as  the  word  implies,  the  cutting  out  or  reduction  of 
a  part  of  a  creditor's  demand,  and  is  based  upon  some  failure  of  the 
creditor  to  comply  with  the  terms  of  the  contract  out  of  which  the  debt 
sued  upon  arises.  It  goes  directly  to  the  amount  due  the  plaintiff. 
The  defendant,  asserting  such  right,  does  not  admit  his  indebtedness  to 
plaintiff,  and  seek  to  set  off  against  it  an  indebtedness  due  from  plain- 
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tiff  to  himself.  He  insists  that  plaintiff  has  in  some  material  respect 
failed  to  perform  his  part  of  the  contract  on  which  the  suit  is  based, 
and  that  by  reason  of  such  failure  he  has  never  become  indebted  to  the 
plaintiff  to  the  full  amount  of  the  agreed  price.  His  counter  demand 
goes  directly  to  the  amount  due  the  plaintiff,  and  while  perhaps  not 
strictly  a  defense,  it  has  often  been  spoken  of  as  such,  or  at  least  as  a 
partial  defense.  Medart  Pulley  Co.  v.  Dubuque  T.  &  R.  M.  Co.,  121 
Iowa.  244,  96  N.  W.  770. 

Recoupment  is  a  species  of  a  common-law  set-off  for  damages  due 
the  defendant  growing  out  of  the  same  transaction,  and  is  allowed 
in  actions  both  ex  contractu  and  ex  delicto,  in  order  to  avoid  circuity 
and  multipHcitv  of  actions.  Fidelity  &  Deposit  Co.  v.  Haines,  78  Md. 
454,  28  Atl.  393,  23  L.  R.  A.  652. 

Recoupment  is  the  keeping  back  of  something  that  is  due  because 
there  is  equitable  reason  for  holding  it,  and  this  defense  crept  from 
courts  of  chancery  into  the  practice  at  law  to  enable  courts  of  law  to 
prevent  circuity  of  action.  Williams  v.  Neely,  134  Fed.  1,  4,  67  C.  C. 
A.  171,  69  L.  R.  A.  232. 

As  developed  and  permitted  by  the  American  courts,  recoupment 
has  attained  a  wider  and  more  extended  application  than  in  England. 
Very  generally  at  least,  if  not  altogether,  the  courts  have  not  restrict- 
ed its  application  to  cases  where  a  defendant  may  recoup  his  damages 
for  the  purpose  of  affecting  the  value  of  the  goods  sold  or  of  the  work 
done,  or  for  having  allowed  the  defendant  to  recoup  damages  suffered 
by  him  from  any  fraud,  breach  of  warranty,  or  negligence  of  the  plain- 
tiff, growing  out  of  and  relating  to  the  transaction  in  question,  for  the 
purpose  of  avoiding  needless  dday  and  litigation.  Edge  Moor  Iron  Co. 
V.  Brown  Hoisting  Mach.  Co.,  6  Pennewill  (Del.)  10,  62  Atl.  1054. 

Recoupment  is  in  law  a  mitigation  of  damages,  and  the  defense  is  of 
such  a  nature  as  will  permit  a  claim  originating  in  contract  to  be  inter- 
terposed  as  against  one  suing  in  tort ;  likewise  damages  for  a  tort  may 
be  recouped  against  a  claim  predicated  upon  a  contract.  Spurgin  v. 
Kruse,  125  111.  App.  507. 

Recoupment  implies  that  plaintiff  has  a  cause  of  action,  and  de- 
fendant has  a  cause  arising  out  of  the  breach  of  some  other  part  of 
the  contract  upon  which  the  action  is  based  or  for  some  other  cause 
connected  with  the  contract,  and 'is  in  the  nature  of  a  cross-action. 
Richard  Deeves  &  Son  v.  Manhattan  Life  Ins.  Co.,  195  N.  Y.  324,  88 
N.  E.  395. 

Many  additional  definitions  of  the  term  "recoupment"  might  be  re- 
ferred to,  but  sufficient  have  been  given  to  indicate  that  the  term 
"recoupment"  is  not  so  broad  as  the  term  "counterclaim,"  which  under 
our  Code  authorizes  resort  by  the  defendant  to  causes  of  action  by  way 
of  defense  other  than  set-off  and  recoupment,  and  that  recoupment  is 
limited  to  the  amount  of  the  plaintiff's  demand,  and  to  the  reduction 
or  extinction  thereof,  and  to  the  transaction  or  contract  which  was 
the  basis  of  the  plaintiff's  claim,  and  contemplates  no  affirmative  re- 
covery against  the  plaintiff. 

[4-8]  The  cause  of  action  in  the  case  at  bar  is  based  upon  the 
claim  that  the  defendant,  by  reason  of  having  made  default  in  the 
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payment  of  a  portion  of  the  purchase  price,  was  not  entitled  to  re- 
tain possession  of  the  chattels.  The  action  in  replevin  is  essentially 
possessory  in  its  nature  (Sinnott  v.  Feiock,  165  N.  Y.  444,  59  N.  E. 
265,  53  L.  R.  A.  565,  80  Am.  St.  Rep.  736) ;  and  the  issue  litigated  in  a 
replevin  suit  is  the  present  right  to  the  possession  of  the  property  in 
controversy;  and  under  a  contract  of  sale  on  the  installment  plan 
no  title  whatever  vests  in  the  vendee  until  the  purchase  price  has  been 
extinguished  (Empire  State  T.  F.  Co.  v.  Grant,  114  N.  Y.  40,  21  N  E. 
49;  Roach  v.  Curtis,  191  N.  Y.  387,  84  N.  E.  283).  Concededly,  proof 
that  the  plaintiff  had  received  payment  of  the  full  sum  to  which  he  was 
entitled  under  the  contract  would  defeat  the  action  and  entitle  the 
defendant  to  retain  possession  of  the  chattels.  In  justice,  the  defend- 
ant has  as  good  a  claim  to  be  adjudged  to  be  the  owner  and  entitled  to 
the  possession  of  the  piano  and  other  chattels  by  reason  of  having 
suffered,  because  of  the  breach  by  plaintiff  of  the  warranty  contained 
in  the  contract  of  sale,  in  a  sum  equal  to  the  balance  remaining  unpaid 
upon  the  contract,  as  though  the  defendant  had  paid  the  plaintiff  a  like 
amount  to  apply  upon  the  purchase  price  of  the  property.  It  was 
doubtless  for  this  reason,  as  well  as  to  prevent  circuity  of  action,  and 
from  the  fact  that  the  common-law  rule  frequently  worked  hardship 
and  often  an  entire  denial  of  justice  to  the  vendee,  who  at  times  was 
unable  to  locate  the  vendor,  acting,  as  in  the  present  instance,  through 
an  agent,  and,  if  able  to  locate  him,  found  that  he  was  irresponsible 
or  not  within  the  jurisdiction  of  the  court  of  the  vendee's  place  of  resi- 
dence, that  the  Sales  of  Goods  Act  was  passed.  The  abuses  perpe- 
trated and  injustices  suffered  by  persons  usually  illy  able  to  b^r  the 
losses  became  so  frequent,  and  the  increase  in  the  number  of  condition- 
al sales  upon  the  installment  plan  so  great,  as  to  call  for  legislative  re- 
lief. This  demand  gave  rise  in  the  earlier  years  to  the  legislation  now 
embodied  in  section  65  of  the  Personal  Property  Law,  requiring  the 
vendor  who  had  repossessed  himself  of  the  chattels  to  hold  the  same 
for  30  days,  within  which  the  buyer  might  comply  with  the  terms  of 
the  contract  and  thereupon  receive  the  property,  and  providing  that,  if 
such  terms  had  not  been  complied  with,  the  vendor  might  cause  the 
articles  to  be  sold  at  public  auction  within  30  days  after  such  period, 
and  that,  unless  so  sold,  the  vendee  might  recover  of  the  vendor  the 
amount  paid  on  such  articles.  The  court  in  its  opinion  in  Crowe  v. 
Liquid  Carbonic  Co.,  208  N.  Y.  396,  403,  102  N.  E.  573,  575,  said: 

"The  legislative  purpose  was  in  the  direction  of  promoting  the  public  good, 
in  mitigating  the  possible  harshness  of  such  a  contract  by  preserving  some 
right  to  a  vendee" 

— and  that  an  express  waiver  in  a  conditional  contract  of  sale  of 
these  provisions,  was  ineffectual,  because  inconsistent  with  the  public 
policy  manifested  by  the  legislative  act. 

"It  has  been  the  policy  of  the  law,  in  recent  times,  to  allow  parties  to  bring 
into  a  single  action,  so  far  as  it  can  conveniently  be  done,  all  the  controversies 
between  them,  for  final  and  complete  adjustment.  The  statute  of  set-off  and 
the  doctrine  of  recoupment  have  been  from  time  to  time  extended  and  enlarged 
in  view  of  this  policy.  The  statute  of  counterclaim  is  a  still  further  advance 
in  the  same  direction,  and  should  be  liberally  construed  to  accomplish  the 
benign  object  of  its  enactment"    More  v.  Rand  et  al.,  60  N.  Y.  208,  214. 
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Evidently  in  furtherance  of  the  purpose  to  afford  additional  and 
needed  protection  to  the  vendees  under  conditional  sales,  and  to  enable 
the  rights  of  lie  vendor  and  vendee  to  be  speedily  and  economically 
settled  in  a  single  action,  clause  "a"  of  section  150,  heretofore  quoted, 
was  enacted.  That  it  was  intended  to  apply  to  a  replevin  action  seems 
apparent,  not  only  from  the  fact  that  such  construction  is  in  the  public 
interest,  but  also  from  the  fact  that  the  application  of  the  provision  is 
not  in  terms  limited  to  any  particular  form  of  action,  but  in  general  al- 
lows the  breach  of  warranty  by  way  of  recoupment  to  be  set  up. 

Where  a  statute  in  general  terms,  and  without  limitation  as  to  the 
nature  of  the  action,  authorizes  a  defendant  to  counterclaim  for  dam- 
ages arising  out  of  the  transaction  set  forth  in  the  complaint  as  the 
foundation  of  plaintiff's  claim  or  connected  with  the  subject  of  the  ac- 
tion, defendant  in  replevin  may  counterclaim  for  damages  which  at 
common  law  would  have  been  a  proper  subject  for  recouppient.  Ram- 
sey v.  Capshaw,  71  Ark.  408,  75  S  W.  479;  Reardon  v,  Higgins,  39 
Ind.  App.  363,  79  N.  E.  208;  McCormick  Harvesting  Mach.  Co.  v. 
Hill,  104  Mo.  App.  545,  79  S.  VV.  745 ;  Smith  v.  French,  141  N.  C.  1, 53 
S.  E.  435;  Morgan  v.  Spangler,  20  Ohio  St.  38;  Aultman  Co.  v.  Mc- 
Donough,  110  Wis.  263,  85  N.  W.  980. 

The  enactment  of  the  provision  was  useless,  if  held  to  apply  only  to 
an  action  for  the  price,  as  the  vendee  already  had  under  the  common 
law  the  right,  not  only  of  recoupment,  but  also  of  set-off  and  counter- 
claim in  such  an  action ;  and  the  omission  of  the  words  "set-off"  and 
"counterclaim,"  if  clause  "a"  be  held  to  apply  only  to  an  action  to  re- 
cover the  price,  might  be  claimed  to  indicate  the  legislative  intent  to 
limit  the  vendee  in  an  action  for  the  price  to  the  right  of  recoupment 
alone,  and  to  exclude  the  right  of  set-off  and  counterclaim. 

Acceptance  of  the  chattels  by  the  defendant  did  not  discharge  the 
plaintiff  from  liability  in  damages  for  breach  of  warranty  of  the  plain- 
tiff in  the  contract  to  sell,  in  the  absence  of  an  agreement  of  the  par- 
ties to  that  effect.    Section  130,  c.  571,  Laws  of  1911. 

The  complaint  alleges  that  the  amount  unpaid  upon  the  contract  is 
$141,  while  the  answer  alleges  that  the  damages  sustained  by  the  de- 
fendant by  reason  of  the  breach  of  warranty  are  $200.  As  by  de- 
murring to  the  answer  the  plaintiff  has  admitted  the  allegations  thereof 
to  be  true,  the  case  is  one  in  which,  concededly,  the  balance  of  the 
purchase  price  has  been  more  than  extinguished  by  the  damages  suffer- 
ed by  the  defendant  by  reason  of  the  breach  of  warranty  by  plaintiff. 

At  common  law  the  defense  of  recoupment  was  taken  advantage  of 
under  the  general  issue.  Since  the  common-law  system  of  pleading  has 
been  abolished,  the  manner  of  pleading  has  been  governed  by  the  Code. 
Code  of  Civil  Procedure,  §§  500,  508;  Deeves  &  Son  v.  Manhattan 
Life  Ins.  Co.,  195  N.  Y,  324, 337, 338, 88  N.  E.  395. 

That  the  vendee  may  recoup  the  damages  sustained  by  him  in  this  ac- 
tion, rather  than  be  compelled  to  surrender  the  chattels  to  the  vendor, 
and  be  then  obliged  to  resort  to  an  action  to  attempt  to  recover  the 
damages  sustained  by  him  by  reason  of  plaintiff's  breach  of  warranty, 
was  the  apparent  intent  of  the  act  above  quoted.  Hence  the  decision 
of  the  trial  court  in  sustaining  the  demurrer  to  the  def  Aise  setting  up 
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damages  by  reason  of  breach  of  warranty  by  way  of  recoupment  should 
be  reversed,  and  the  demurrer  as  to  such  defense  overruled. 

However,  the  defendant  not  having  had  the  right  of  counterclaim 
by  the  common  law,  and  it  not  having  been  given  him  by  statute,  the 
counterclaim  and  demand  for  affirmative  judgment  were  not  authorized, 
and  the  demurrer  thereto  was  properly  sustained. 

As  each  party  has  in  part  been  defeated,  the  decision  should  be  with- 
out costs  to  either  party. 

Demurrer  overruled  as  to  the  defense  by  way  of  recoupment,  and 
sustained  as  to  the  counterclaim,  without  costs  to  either  party.  All 
concur,  except  SMITH,  P.  J.,  who  dissents. 


RICHARDS  v.  MILLER.  (  No.  50A0.) 
(Supreme  Court,  Appellate  Division,  Third  Department    May  6,  1916.) 

1.  Appbal  and  Error  iS=»960 — Pleadino  <Ss9317 — Review — Discretion   o» 

Trial  Court — Bili,  of  Particulars. 

The  granting  of  an  order  requiring  plaintiff  to  furnish  a  bill  of  par- 
ticulars is  within  the  discretion  of  the  special  term  Judge,  and  will  not 
be  reversed  unless  that  discretion  was  abused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §f  3825, 
8832-3834;  Dec.  Dig.  <S=>960;  Pleading,  Cent.  Dig.  §§  954-962;  Dec. 
Dig.  <g=>317.] 

2.  Partnership  ®=>327 — Accounting — Bill  of  Particulars. 

In  a  suit  by  a  partner  for  an  accounting  of  a  partnership  which  bad 
continued  for  over  20  years,  it  was  not  an  abuse  of  discretion  for  the 
court  to  require  plaintiff  to  furnish  a  bill  of  particulars  of  the  matters 
alleged  by  the  complaint  as  constituting  the  account. 

[Ed.  Note. — ^For  other  cases,  see  Partnership,  Cent  Dig.  §§  769-778; 
Dec.  Dig.  <S=>327.] 

3.  Pleadikq  <S=>323 — Bill  of  Pabticulars — Order. 

A  provision  in  an  order  for  a  bill  of  particulars  that  if  the  plaintiff 
fails  to  comply  with  the  order  he  shall  not  be  permitted  to  give  any  evi- 
dence at  the  trial  in  support  of  the  claims  of  which  he  has  not  given  a  bill 
of  particulars  is  unauthorized,  though  the  court  can,  after  the  bill  is  filed, 
if  the  plaintiff  did  not  exercise  good  faith  In  giving  such  imrtlculars,  pre- 
clude him  from  giving  evidence  of  such  claims. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  U  976-979 ;  Dec. 
Dig.  <8=»323.] 

Appeal  from  Special  Term,  Sullivan  County. 

Action  by  John  Richards  against  Asa  Miller.  From  an  order  requir- 
ing plaintiff  to  serve  a  bill  of  particulars,  the  plaintiff  appeals.  Mod- 
ified and  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD 
and  WOODWARD,  JJ. 

Carpenter  &  Rosch,  of  Liberty,  for  appellant. 
John  R.  De  Vany,  of  Ellenville,  for  respondent 

SMITH,  P.  J.    [1,  2]  The  order  appealed  from  directs  a  verified  bill 

of  particulars  to  be  served  by  the  plaintiff  as  to  many  matters  alleged 

*  • 
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in  the  conaplaint.  The  granting  of  this  order  was  within  the  discretion 
of  the  Special  Term  judge,  and  we  are  unable  .to  say  that  that  dis- 
cretion has  been  abused.  The  plaintiff  sues  for  an  accounting  with  de- 
fendant, with  whom  plaintiflf  was  a  partner  for  over  20  years  in  black- 
smithing.  It  is  proper  that  the  defendant  should  have  the  particulars 
of  the  matters  alleged  by  the  complaint  as  constituting  the  account. 

[3]  The  final  provision  of  the  order  is  to  the  effect  that,  if  the  plain- 
tiff fails  and  refuses  to  comply  with  the  terms, of  the  order,  he  is  pre- 
.cluded  from  giving  any  evidence  on  the  trial  in  support  of  his  claims 
of  which  he  has  not  given  a  bill  of  particulars.  This  portion  of  the 
order  was  unauthorized.  See  Hein  v.  Honduras  Syndicate,  138  App. 
Div.  788,  123  N.  Y.  Supp.  431,  and  Metropolitan  Life  Insurance  Com- 
pany v  Hemze,  163  App.  Div.  943,  148  N.  Y  Supp.  214.  If,  after  the 
plaintiff  has  furnished  such  bill  of  particulars  as  he  is  able  to  furnish, 
the  defendant  should  be  of  opinion  that  he  had  not  exercised  good 
faith  in  giving  the  particulars  of  his  claim,  the  defendant  may  then 
apply  to  the  court  for  an  order  excluding  the  evidence  as  to  those  parts 
of  the  claim  of  which  particulars  have  not  been  given.  The  court  will 
not  ordinarily,  however,  preclude  a  party  from  giving  evidence,  if  sat- 
isfied that  the  party  has  in  good  faith  furnished  such  particulars  as 
he  could  furnish  in  pursuance  of  the  order. 

The  order  is  therefore  modified,  by  striking  therefrom  the  last  pro- 
vision, and,  as  modified,  affirmed,  without  costs. 

Order  modified,  as  per  opinion,  and,  as  modified,  affirmed,  without 
costs.    All  concur. 


CASET  T.  WYNATOIi  REALTY  &  HOTEL  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.    May  18,  1915.) 

1.  M'ASTEB  AND  SEBVANT  €=S>265 AXTTIOW  KOB  iNJtTBT BUBDEN   OF  PBOOF. 

Plaintiff,  employed  by  defendant  hotel  company,  suing  for  injuries  by 
cutting  Iierself  on  a  broken  glass  while  endeavoring  to  get  through  a 
window  onto  a  fire  escape,  and  also  for  burns,  had  the  burden  of  estab- 
lishing defendant's  negligence. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  877- 
908,  955;  Dec.  Dig.  <8=»265.] 

2.  Masteb  and  Sbbvaht  *=»265 — ^Action  fob  Injcbt — Pbesuuftion — "Rvb 

Ipsa  LoQUITDb." 

There  being  no  evidence  of  negligence,  the  doctrine  of  "res  ipsa  loqui- 
tur," meaning  that  the  thing  is  evidence  of  the  negligence  of  defendant, 
could  have  no  application,  where,  if  the  accident  was  due  to  negligence, 
it  might  as  well  have  been  that  of  a  fellow  servant  as  of  the  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  $§  877- 
908,  955;  Dec.  Dig.  <8=»26o. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Res  Ipsa  Loquitur.] 

8.  Masteb  and  Sebvant  €=3265 — Action  fob  Injuby — Pbebumptions — ^Neq- 

UOENCB. 

'MThere  there  was  no  evidence  as  to  the  cause  of  an  explosion  of  gaso- 
line, or  as  to  any  negligence  in  using  it,  the  mere  fact  of  an  explosion 
on  the  premises  did  not  make  out  a  prima  facie  case  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  JS 
877-908,  955;   Dec.  Dig.  «8=»265.] 

^s»7or  othar  cases  Me  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Mary  Casey  against  the  Wynatol  Realty  &  Hotel  Com- 
pany. Judgment  for  plaintiff  after  a  trial  before  the  court  without  a 
jury,  and  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Menkel  &  Hinckley,. of  New  York  City  (Henry  S.  Curtis,  of  New 
York  City,  Wm.  Cocks,  Jr.,  and  Anthony  M.  Menkel,  both  of  New 
York  City,  of  counsel),  for  appellant. 

James  I.  Moore,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  The  action  is  for  damages  alleged  to  have  been 
caused  by  defendant's  negligence.  Plaintiff,  a  cleaner  or  scrubwoman 
employed  by  defendant,  an  hotel  keeper,  was  injured  by  cutting  her- 
self on  a  broken  glass  while  endeavoring  to  get  through  a  window 
onto  the  fire  escape,  and  was  also  burned. 

[1]  It  appears  that  gasoline  was  being  used  for  some  cleaning  pur- 
pose by  a  housekeeper,  or  houseman,  employed  by  defendant.  An 
explosion  occurred,  setting  fire  to  the  premises,  as  a  result  of  which 
plaintiff,  being  frightened,  endeavored  to  get  on  the  fire  escape,  and  in 
so  doing  received  the  injuries  complained  of.  There  was  no  evidence 
as  to  the  cause  of  the  explosion,  or  what  occasioned  it,  or  as  to  any 
negligence  in  using  the  rasoline,  or  that  its  use  for  the  purpose  was 
dangerous  or  unusual.  The  burden  was  on  plaintiff  to  establish  de- 
fendant's negligence.  There  was  no  evidence  of  the  service  of  any 
notice  under  the  Employers'  Liability  Act  (Consol.  Laws,  c.  31,  §§  200- 
204). 

[2,3]  There  is  no  evidence  of  negligence,  and  the  doctrine  of  res 
ipsa  loquitur  can  have  no  application  in  an  action  by  an  employe,  where, 
if  the  accident  was  due  to  negligence,  it  may  as  well  have  been  that  of 
a  fellow  employe  as  of  the  employer.  Wolf  v.  American  Tract  Society, 
164  N.  Y.  30,  58  N.  E.  31,  51  L.  R.  A.  241 ;  Scott  v.  Nauss  Brc>thers 
Co.,  141  App.  Div.  255,  126  N.  Y.  Supp.  17.  The  meaning  of  the 
maxim  is  that  the  thing  is  evidence  of  the  negligence  of  defendant. 
Cunningham  v.  Dady,  191  N.  Y.  152,  83  N.  E.  689;  Wetsell  v.  ReiUy, 
159  App.  EHv.  688,  at  page  691,  145  N  Y.  Supp.  167.  The  mere  fact 
of  an  explosion  on  premises  does  not  make  out  a  prima  facie  case  of 
negligence  against  the  owner.  Wetsell  v  ReiUy,  159  App.  Div.  688, 
145  N.  Y.  Supp.  167. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 
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EDWABDSBN  v.  JARVIS  LIGHTERAGE  CO.  et  aL    (No.  65/31.) 
(Supreme  Court,  Appellate  Division,  Third  Department    May  7, 1915.) 

1.  Masteb  and  Sebtant  <8=»87%,  New,  vol.  16  Key-No.  Series— Injuries— 

Wobkmen's  Compensation — "Opebation." 

The  captain  of  a  lighter,  injured  while  unloading  It  at  a  point  outside 
the  state,  Is  within  the  terms  of  Workmen's  CVunpensation  Law  (Consol. 
Laws,  c.  67)  S  2,  group  8,  which  includes  the  operation  within  or  without 
the  state  of  vessels  other  than  those  of  other  states  or  countries  used  in 
Interstate  or  foreign  commerce;  the  term  "operation"  including  loading 
and  unloading. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Operate.] 

2.  Majsteb  and  Sebvant  «=»250%,  New,  vol.  16  Key-No.  Series— Intobies — 

Wobkuxn's  Compensation — Pleadinos. 

A  claimant,  engaged  in  operating  a  lighter,  within  Workmen's  Compen- 
sation Law,  I  2,  group  8,  which  Includes  the  operation  within  or  without 
the  state  of  vessels  other  than  those  of  other  states  or  countries  used  in 
interstate  or  foreign  commerce,  need  not  show  spedllcally  that  the  ves- 
sel was  not  one  of  another  state  or  country  used  in  Interstate  or  foreign 
commerce. 

Appeal  from  Workmen's  Compensation  Commission. 

Claim  by  Edward  Edwardsen,  for  compensation  under  the  Work- 
men's Compensation  Law,  against  the  Jarvis  Lighterage  Company,  em- 
ployer, and  the  .i^tna  Life  Insurance  Company,  insurer.  From  an 
award  of  the  Workmen's  Compensation  Commission,  the  Jarvis  Light- 
erage Company  and  the  .(Etna  Life  Insurance  Company  appeal.  Award 
confirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

James  B.  Henney,  of  New  York  City,  for  appellants. 

Egburt  E.  Woodbury,  Atty  Gen ,  and  E.  C.  Aiken  Deputy  Atty. 
Gen.  (Jeremiah  F.  Connor,  of  New  York  City,  of  counsel),  for  respond- 
ent 

SMITH,  P.  J.  The  claimant  above  named  was  a  resident  of  this 
state,  and  was  employed  as  a  captain  of  lighters  by  the  Jarvis  Lighter- 
age Company,  a  New  York  corporation,  whose  principal  place  of  busi- 
ness was  in  New  York  City.  The  second  conclusion  of  fact,  as  made 
by  the  Commission,  is  that : 

"While  Edward  Edwardsen  was  on  board  the  lighter  Bradford,  owned  by 
Jarvis  Lighterage  Company,  and  while  engaged  in  delivering  bags  of  beans 
from  the  lighter  to  horse  trucks  at  Jersey  City,  state  of  New  Jersey,  be  was 
struck  by  a  bag  book.    •    •    •  •• 

The  Commission  ruled  that  the  claim  came  within  the  provisions  of 
the  act  and  made  the  usual  award,  which  is  now  appealed  from  on  the 
ground  that  the  act  in  general  has  no  extraterritorial  effect,  and  that 
the  employment  of  ciaunant  was  not  that  defined  in  group  8  of  section 
2  of  the  act,  which  includes  "the  operation,  within  or  without  the  state, 
including  repair,  of  vessels  other  than  vessels  of  other  states  or  coun- 
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tries  used  in  interstate  or  foreign  commerce,  when  operated  or  repaired 
by  the  company."  Group  10  includes  "longshore  work,  including  the 
loading  or  unloading  of  cargoes  or  parts  of  cargoes,"  but  does  not  con- 
tain any  provision  making  it  applicable  to  work  outside  of  the  state. 

[  1  ]  We  think  that  the  captain  of  a  lighter  may  fairly  be  said  to  be 
engaged  in  its  "operation"  continuously  from  the  beginning  to  the  end 
of  a  round  trip,  including  the  loading  and  unloading  of  the  craft,  so 
long  as  he  works  upon  it.  We  may  perhaps  assume  that,  as  a  lighter 
makes  but  short  trips,  a  considerable  part  of  the  ordinary  duties  of  its 
captain  is  to  superintend  or  assist  in  its  loading  and  unloading.  If 
extra  men  were  employed  for  this  work,  their  duties  might  properly 
come  under  the  term  "longshore  work,"  as  described  in  group  10 ;  but 
we  think  it  would  be  unreasonable  to  hold  that  the  captain  of  such  a 
boat  ceased  to  be  employed  in  its  "operation"  the  moment  it  began  to 
load  or  unload. 

[2]  If  the  claimant  was  engaged  in  operating  the  lighter  when  injur- 
ed, his  right  of  recovery  should  not  be  defeated  by  his  failure  to  show 
specifically  that  the  vessel  was  not  one  of  another  state  or  country  used 
in  interstate  or  foreign  commerce.  As  the  employer  and  owner  of  the 
boat  was  a  New  York  corporation,  the  presumption  is  that  such  was 
the  case;  and  if  appellants  claimed  a  defense  for  the  reason  that  such 
was  not  the  case,  we  think  it  was  incumbent  upon  them  to  have  proved 
it  upon  the  hearing  before  the  Commission. 

The  award  of  the  Commission  should  be  confirmed. 

Award  affirmed.   All  concur. 


FRISCIA  et  al.  V.  DRAKE  BROS.  CO.  et  aL 
(Supreme  Court,  Appellate  Diylslon,  Third  Department    May  5,  1915.) 

1.  Masteb  and  Servant  «=»250%,  New,  vol.  16  Key-No.  Series — Injttbies  to 

Sebvant — Wobkmen's  Compensation  Act — Compensation  to  Pabents. 

Under  Workmen's  Compensation  Law  (Cousol.  Iiaws,  a  67)  i  16,  snbd. 
4,  providing  that,  If  the  amount  payable  to  the  surviving  wife  and  chil- 
dren of  a  deceased  employe  shall  be  less  than  two-thirds  of  his  earnings, 
the  parents  shall  be  entitled  to  15  per  cent,  of  the  wages  for  their  support 
If  they  were  dependent  on  him,  but  that  In  no  ease  shall  the  aggregate 
amount  payable  under  that  subdivision  exceed  the  difference  between 
two-thirds  of  the  person's  earnings  and  the  amount  therein  above  pro- 
vided to  be  paid  to  the  surviving  wife  and  children,  the  parents  of  a  de- 
ceased employ^  are  entitled  to  compensation  for  bis  death  If  dependent  on 
him,  notwithstanding  the  fact  that  he  left  no  surviving  wife  or  children. 

2.  Masteb  and  Sebvant  <g=»250%,  New,  vol.  16  Key-No.  Series — Injubies  to 

Sebvant — Wobkmen's  Compensation  Act— Compensation  to  Parents. 

The  parents  can  be  dependent  on  a  son,  though  he  is  a  minor,  so  as  to 
be  entitled  to  compensation  under  the  Worlsmen's  Compensation  Law. 

Appeal  from  Workmen's  Compensation  Commission. 

Claim  by  Guiseppe  Friscia  and  another,  before  the  State  Workmen's 
Compensation  Commission,  for  compensation  for  the  death  of  an  em- 
ploye, against  the  Drake  Bros.  Company,  employer,  and  another.    From 
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an  award  of  compensation  by  the  Commission,  the  Drake  Bros.  Com- 
pany appeals.    Award  confirmed. 

Argued  before  SMITH.  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Merwyn  H.  Nellis,  of  Albany,  for  appellant. 

Egburt  E.  Woodbury,  Atty.  Gen.>  E.  C.  Aiken,  of  Albany,  and 
Jeremiah  F.  Connor,  of  New  York  City,  for  respondent. 

SMITH,  P.  J.  [1]  Two  questions  are  raised  by  this  appeal.  The 
deceased  was  a  young  man  18  years  of  age,  boarding  with  his  parents, 
to  whom  he  gave  $10  a  week.  He  was  unmarried.  It  is  first  contended 
that  under  section  16  of  the  Compensation  Law  the  parents  are  not 
entitled  to  compensation,  because  the  deceased  left  no  surviving  wife 
or  child.  The  section  assumes  to  describe  who  are  entitled  to  death 
benefits.  The  first  subdivision  refers  to  funeral  expenses.  The  second 
subdivision  provides  that  if  there  be  a  surviving  wife  she  shall  re- 
ceive 30  per  centum  of  the  average  wages  of  the  deceased  during 
wifehood,  and  surviving  children  shall  receive  in  some  cases  each  10 
per  cent,  of  such  wages,  and  in  other  cases  15  per  cent.,  providing  in  all 
cases  that  the  total  amount  payable  shall  in  no  case  exceed  66%  per 
cent,  of  such  wages.  Paragraph  3  provides  for  a  surviving  child  or  for 
surviving  children,  where  there  is  no  surviving  wife ;  and  in  that  case 
it  is  also  provided  the  aggregate  shall  in  no  case  exceed  66%  per  cent, 
of  the  wages.  Subdivision  4,  upon  which  arises  the  question  here  liti- 
gated, reads : 

"If  the  amount  payable  to  survivlDg  wife  (or  dependent  husband)  and  to 
children  under  the  age  of  eighteen  years  shall  be  lesa  in  the  agjn^gate  than 
sixty-six  and  two-thirds  per  centum  of  the  average  wages  of  the  deceased, 
then  for  the  suDjmrt  of  grandchildren  or  brothers  and  sisters  under  the  age  of 
eishteen  years,  if  dependent  upon  the  deceased  at  the  time  of  the  accident, 
fifteen  per  centum  of  such  wages  for  the  support  of  each  such  person  until  of 
the  age  of  eighteen  years ;  and  for  the  support  of  each  parent,  or  grandparent, 
of  the  deceased,  if  dependent  upon  him  at  the  time  of  the  accident,  fifteen  per 
centum  of  such  wages  during  such  dependency.  But  in  no  case  shall  the 
aggregate  amount  payable  under  this  subdivision  exceed  the  difference  be- 
tween sixty-six  and  two-thirds  per  centum  of  such  wages,  and  the  amount 
payahle  as  hereinbefore  provided  to  surviving  wife  (or  dependent  husband)  or 
for  the  support  of  surviving  child  or  children." 

The  appellant's  contention  under  this  section  is  that  no  provision  is 
made  for  a  dependent  parent,  unless  the  deceased  left  a  surviving  wife 
or  children.  The  contention  appears  to  us  frivolous.  The  evident  in- 
tent of  the  statute  is  to  limit  all  of  the  compensation  to  66%  per  cent, 
of  the  wages  of  the  deceased,  and  to  give  compensation  to  the  surviving 
wife,  children,  grandparents,  or  parents,  who  are  dependent  only  if 
such  compensation  can  be  brought  within  the  maximum  percentage 
allowed.  Each  parent  or  grandparent  is  allowed  15  per  cent,  of  such 
wages  during  his  dependency,  if  the  allowance  to  the  widow  and  chil- 
dren does  not  equal  66%  per  cent,  of  the  wages.  This  condition  exists 
where  there  is  no  widow  or  children,  and  the  Commission  was  justified 
in  awarding  compensation  to  the  parents,  even  though  the  deceased  was 
unmarried  at  the  time  of  his  death. 
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[2]  It  is  further  claimed  that  there  can  be  no  dependence  within  the 
meaning  of  the  statute  upon  the  wages  of  a  minor.  This  contention  is 
neither  borne  out  by  reason  nor  authority.  The  parent  can  be  depend- 
ent upon  the  support  of  a  minor  child  just  as  much  as  upon  the  support 
of  an  adult  child.  See  Main  Colliery  Co.  v.  Davies,  16  T.  L.  R.  460; 
Hudson  V.  Owners  of  the  West  Stanley  Colliery,  26  T.  L.  R.  633,  also 
reported  in  3  Butterworth's  Compensation  Cases,  260. 

Award  confirmed,  with  costs. 

Award  affirmed.    All  concur. 


ZIPSEB  V,  DUNST. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  19,  1915.) 

L  Landlobd  and  Tenant  ^=109 — Action  fob  Rent — Defenses — Subbendeb. 
Where  a  tenant  of  a  flat  house,  under  a  three-year  lease  expiring  August 
31,  1016,  and  which  was  in  possession  of  his  subtenants,  failed  to  pay 
the  rent  due  November  15,  1914,  whereupon  the  landlord  said  he  would 
put  hlxa  out,  and  the  tenant  replied  that  the  landlord  might  give  blm  back 
the  security  and  take  his  house,  and  the  landlord  told  him  that  he  would 
do  so,  and  on  November  30th  notified  the  subtenants  not  to  pay  any  far- 
ther rent  to  the  tenant,  there  was  a  surrender  of  the  lease  and  an  accept- 
ance. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
350-360,  363-365,  868-^71 ;  Dec.  Dig.  ®=109.] 

2.  Frauds,  Statdtk  of  «=»139 — Subbendeb  of  Lease — Necessot  of  Wbitino 
— Rffect  of  Pebfobmanob. 

Real  Property  Law  (Consol.  Laws,  c.  50)  §  242,  making  a  writing  signed 
by  the  tenant  essential  to  the  surrender  of  a  lease  for  more  than  one  year, 
does  not  apply,  where  there  Is  an  actual  surrender  and  acceptance,  as 
distinguished  from  a  mere  oral  agreement  to  accept  a  surrender. 

(Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  {<  33t- 
341;   Dec.  Dig.  «=»139.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Max  A.  Zipser  against  Isaac  Dunst.  From  a  final  order 
entered  on  a  verdict  directed  by  the  court  in  summary  proceedmgs,  the 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1915,  before  GUY  and  BIJUR,  JJ. 

Bernard  I.  Kamen,  of  New  York  City  (Sol.  S.  Ostertag,  of  New 
York  City,  of  counsel),  for  appellant. 

Feiner  &  Maass,  of  New  York  City  (Ira  Skutch,  of  New  York  City, 
of  counsel),  for  respondent. 

GUY,  J.  The  proceeding  was  brought  for  nonpayment  of  rent  due 
November  15,  1914.  The  defense  was  surrender.  On  November 
16th  the  tenant  called  upon  the  landlord,  paid  him  $200  on  account, 
and  promised  to  pay  the  balance  before  the  end  of  the  month.  The 
tenant  again  went  to  the  landlord  on  November  28th.  The  landlord 
was  angry  because  the  the  check  was  brought  so  late,  and  said: 

"I  don't  want  you ;  I  will  throw  you  out." 
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To  which  the  tenant  replied : 

"Ton  don't  need  to  throw  me  out  Give  me  my  security  back  and  take  your 
house." 

The  landlord  then  said: 

"I  will  willingly.  Don't  go  any  more  to  the  house,  and  don't  have  anything 
to  do  with  it.  You  don't  collect  any  more  rents  from  this  moment,  and  come 
Monday  morning  with  your  papers,  and  I  will  reckon  you  up,  and  I  will  give 
your  security  back." 

On  the  following  Monday  morning,  when  the  tenant  called  on  the 
landlord,  the  latter  said  that  his  father  had  died,  that  he  could  not  do 
the  reckoning,  and  he  suggested  that  the  tenant  go  to  the  landlord's 
lawyer  to  fix  the  matter.  The  demised  premises  were  a  flat  house  in 
the  possession  of  subtenants,  and  on  November  30th  the  following 
notice  was  served  on  these  undertenants: 

"To  the  Tenants  of  218  East  Sixth  Street:  You  are  hereby  notified  not  to 
pay  any  further  rents'  to  Isaac  Dunst  or  his  agents  until  f utther  notice. 

"Yours  truly,  Max  A.  Zlpser." 

The  tenant  had  collected  the  November  rents,  and  also  rents  for  part 
of  December.  The  lease  was  for  three  years,  expiring  August  31, 
1916. 

[1,  2]  The  tenant's  testimony  would  authorize  the  jury  to  find  that 
the  landlord  agreed  to  accept  a  surrender  of  the  lease ;  but,  the  unex- 
pired term  exceeding  one  year,  the  effect  of  the  statute  (Real  Property 
Law,  §  242),  making  a  writing  signed  by  the  tenant  essential  to  the  sur- 
render of  a  lease  for  more  than  one  year,  remains  to  be  considered. 
This  statute  does  not  apply  where  there  is  an  actual  surrender  and  ac- 
ceptance. Baldwin  v.  Cohen,  132  App.  Div.  87,  116  N.  Y.  Supp.  510; 
Kelly  V.  Noxon,  64  Hun,  281,  18  N.  Y.  Supp.  909.  I  think  the  undis- 
puted evidence  in  this  case  is  sufficient  to  make  out  a  surrender  and  ac- 
ceptance by  the  acts  of  the  parties,  not  merely  an  oral  agreement  to 
accept  a  surrender  of  the  premises. 

Order  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 

BIJUR,  J.,  concurs. 


BEEBE  v.  SCHENECTADY  RY.  CO.  et  al. 
(Supreme  Court,  Appellate  Divirion,  Third  Department.    May  5,  1915.) 

1,  Stkeet  Rauaoads  «=»86 — Operation — Action  fob  iNJuar — Neguobncb. 

Where  a  city,  with  the  consent  of  a  street  railroad  company,  contracted 
for  the  repair  of  a  street  on  which  its  tracks  ran,  although  the  company 
was  liable  for  part  of  the  expense  thereof,  and  the  city's  contractor,  in 
paving  the  street,  cut  it  down  so  that  the  company's  tracks  projected  above 
the  street  level,  and  so  left  it  when  cold  weather  prevented  its  comple- 
tion, and  an  arc  light  was  maintained  by  the  city  near  the  place,  the 
company  was  not  liable  for  injuries  to  plaintiff,  who,  while  crossinjg  its 
right  of  way,  was  Injured  by  falling  I)etween  the  tracks. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  {{  150,  173, 
188-18S,  187;   Dec  Dig.  «8=»8e.l 
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2.  MuNioiPAi.  ConpoRATioNS  <e=»821— Streets — ^Pkbsonai.  Injtjbt — Liabiu- 

TT  OF  CONTBACTOB. 

In  such  action,  Joining  the  company  and  the  city's  contractor,  the  ques- 
tion whether  the  contractor,  leaving  the  street  in  an  unsafe  condition,  was 
bound  either  to  fill  It  in  or  to  place  such  lights  as  would  give  fair  warning 
of  the  danger  and  enable  a  traveler  to  safely  use  the  street  at  that  point. 
If  the  light  furnished  by  the  city  was  Insufficient,  was  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig, 
§§  1745-1767;  Dec.  Dig.  «8=»821.] 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  Mary  A.  Beebe  against  the  Schenectady  Railway  Company 
and  another.  From  a  judgment  dismissing  the  complaint,  as  to  defend- 
ant named,  and  from  an  order  denying  her  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial,  plaintiff  appeals.  Judgment  and  order  af- 
firmed. 

See,  also,  164  App.  Div.  774,  151  N.  Y.  Supp.  439. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Henry  J.  Crawford,  of  Albany,  for  appellant. 
P.  C.  Dugan,  of  Albany,  for  respondent. 

SMITH,  P.  J.  This  action  was  originally  brought  by  the  plain- 
tiff against  the  Schenectady  Railway  Company  and  Thomas  H.  Karr 
to  recover  damages  for  negligence,  of  which  the  defendants  were  both 
claimed  to  be  guilty,  in  permitting  a  torn-up  street  across  defendants' 
tracks  in  a  public  highway,  and  which  was  being  repaired  under  a  con- 
tract between  the  city  of  Watervliet  and  the  said  Thomas  H.  Karr, 
Nineteenth  street  in  the  city  of  Watervliet  runs  east  and  west.  Twelfth 
avenue  runs  north  from  Nineteenth  street.  Opposite  Twelfth  ave- 
nue and  upon  the  south  of  Nineteenth  street  the  tracks  of  defend- 
ants' railway  run  from  a  private  right  of  way  out  upon  Nineteenth 
street  and  turn  to  the  right,  or  toward  the  east,  thereupon.  Just  south 
of  the  boundary  of  Nineteenth  street  the  said  cars  usually  stop  for  pas- 
sengers. The  city  was  repaving  Nineteenth  street.  In  December, 
1912,  the  street  had  been  cut  down  about  9  or  10  inches,  so  that  the 
rails  and  part  of  the  ties  of  the  railroad  company  were  projecting 
above  the  level  of  the  surface.  This  paving  was  being  done  upon  a 
contract  between  the  city  and  the  defendant  Karr.  By  the  terms  of 
the  contract  the  defendant  Karr  was  not  allowed  to  lay  asphalt  after 
the  weather  became  too  cold  for  the  proper  treatment  thereof.  About 
the  middle  of  November  the  paving  was  abandoned  for  the  season  by 
reason  of  weather  conditions,  with  this  excavation  made  and  not  filled 
in.  There  was  an  arc  light  suspended  above  the  street  upon  the 
comer  of  Nineteenth  street  and  Twelfth  avenue  toward  the  northwest 
comer  of  said  intersection,  which  it  was  claimed  was  not  sufficient  to 
give  necessary  information  to  travelers  of  the  condition  of  the  street. 

[1]  Under  the  conditions  thus  stated  it  seems  difficult  to  find  any 
ground  upon  which  the  defendant  can  be  held  guilty  of  negligence. 
The  city  had  the  right,  at  least  with  the  consent  of  the  railroad  com- 
pany, to  contract  for  the  repair  of  the  street,  although  the  railroad 
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company  was  liable  for  part  of  the  expense  thereof,  which  would  com- 
pensate for  the  pavement  laid  between  its  tracks.  This  would  seem  to 
leave  with  the  city  and  the  contractor  all  responsibility  for  any  negli- 
gence occurring  in  the  laying  of  the  pavement.  The  only  contention 
here  is  that  this  was  a  stopping  point  for  the  cars,  and  that,  having  in- 
vited the  public  to  get  onto  the  cars  at  this  pointy  the  railroad  company 
was  required  to  give  a  safe  opportunity  to  enter  the  car.  But  the  stop- 
ping point  for  cars  was  evidently  south  of  the  line  of  the  street  a 
considerable  distance,  as  shown  by  the  evidence,  and  also  as  would  ap- 
pear necessary  from  the  fact  that  before  entering  the  street  the  curve  of 
the  track  began  as  the  track  rounded  into  Nineteenth  street.  If,  there- 
fore, the  plaintiff  had  been  nonsuited  as  to  the  defendant  railroad 
company,  I  am  of  the  opinion  that  the  nonsuit  would  have  to  be  af- 
firmed. But  the  case  was  submitted  to  the  jury,  and  the  jury  found 
under  the  charge  of  the  court,  which  in  our  opinion  stated  the  law 
as  favorably  to  plaintiff  as  she  could  well  claim,  that  defendant  was 
not  liable  for  this  injury.  We  see  no  reason  for  disturbing  the  con- 
clusion of  the  jury,  and  are  of  opinion  that  the  judgment  in  favor  of 
the  railroad  company  and  against  the  plaintiff  as  based  thereupon  must 
stand. 

[2]  There  is  apparently  some  confusion  in  the  minds  of  the  attor- 
neys as  to  just  the  situation  in  which  this  case  has  been  left  by  our 
former  decisions  herein,  and  it  may  be  that  we  are  in  part  responsible 
for  that  confusion.  While  the  jury  brought  in  a  verdict  of  no  cause 
of  action  as  to  the  railroad  company,  at  the  same  time  it  brought  in  a 
verdict  of  $3,000  in  favor  of  the  plaintiff  as  against  the  defendant  Karr. 
This  verdict,  upon  appeal  to  this  court,  was  set  aside.  The  trial  judge 
had  charged  the  jury  that  it  was  for  them  to  say  whether  it  was  not 
the  duty  of  Karr  to  fill  in  this  excavation  so  far  as  it  might  be  neces- 
sary to  render  the  street  safe.  One  of  the  judges  was  of  opinion  that 
that  charge  was  properly  made.  Two  of  the  judges,  however,  includ- 
ing the  writer  of  this  opinion,  were  of  the  opinion  that  it  could  not  be 
left  to  the  jury  to  say  simply  whether  this  place  should  be  filled  in, 
providing  there  was  sufficient  light  to  give  warning  of  the  danger  there 
and  to  guide  travelers  who  had  occasion  to  use  the  street  at  the  point 
in  question.  In  case  of  a  retrial  of  the  cause  of  action  against  Karr, 
the  various  opinions  of  the  judges  on  the  argument  of  the  other  appeal 
would  seem  to  authorize  the  court  to  submit  to  the  jury  whether  the 
defendant  Karr,  thus  leaving  this  street  in  an  unsafe  condition,  was 
not  bound  either  to  fill  in,  or  to  place  such  light  as  should  give  fair 
warning  of  the  danger,  and  as  should  enable  a  traveler  to  safely  use 
the  street  at  the  point  in  question,  if  the  light  furnished  by  the  city 
in  the  northwest  comer  of  the  intersection  was  not  sufficient  therefor. 
The  disapproval  by  this  court,  which  seems  to  have  been  made  upon 
the  25th  of  November,  of  the  finding  of  fact  that  the  defendant  Karr 
was  guilty  of  negligence,  should  be  construed  to  be  a  disapproval  of 
such  finding  upon  the  issue  as  then  submitted  to  the  jury. 

The  judgment  and  order  appealed  from  should  therefore  be  affirm- 
ed, with  costs. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 
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LIVINGSTON  r.  WASHER. 

(Supreme  CJourt,  Appellate  Term,  First  Department    May  19,  1915.) 

JvDQUENT  ®=>720 — CoNCLusiviiraas — QuKSTioirs  Concluded. 

In  a  landlord's  action  for  rent,  the  complaint  alleged  tlie  making  of  a 
lease.  The  answer  admitted  the  signing  of  an  agreement  for  a  lease, 
but  denied  that  it  was  a  lease,  and  for  a  separate  defense  alleged  that 
the  instrument  was  obtained  by  fraud  and  had  been  rescinded.  On  a  trial 
on  the  merits,  plaintiff  was  defeated.  Held  a  concluaiTe  adJudicatloD, 
precluding  a  subsequent  action  on  the  agreement  on  the  theory  that  de- 
fendant was  in  default  because  be  refused  to  sign  the  lease,  which  was 
subsequently  tendered. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Cent  Dig.  {  1251;  Dec 
Dig.  <S=»720.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Philip  Livingston  against  Monroe  Washer.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  April  term,  1915,  before  GUY  and  BIJUR,  JJ. 

Harold  R.  Lhowe,  of  New  York  City  (Sidney  J.  Loeb,  of  New  York 
City,  of  counsel),  for  appellant. 

Henry  S.  Mansfield,  of  New  York  City,  for  respondent. 

GUY,  J.  This  is  the  second  action  brought  by  the  plaintiff  to  recov- 
er a  judgment  against  the  defendant  upon  a  paper,  mainly  a  printed 
Uank,  of  which  the  following  is  a  copy : 

"New  York,  Sept  12,  l»ia 
"The  undersigned  landlord  hereby  lets  and  the  undersigned  tenant  hereby 
rents  apartment  No.  46  in  house  No.  640  West  139th  street,  borough  of  Man- 
hattan, New  York  City,  for  term  beginning  October  1,  1913,  and  ending  Sep- 
tember 30,  1915,  at  the  rental  of  four  hundred  and  eighty  dollars  per  annum, 
payable '  monthly  In  advance.  The  tenant  hereby  agrees  to  pay  the  first 
month's  rent  and  to  sign  Calder,  Nassoit  &  Lanning's  form  of  lease  within 
five  days  from  this  date;  otherwise  this  agreement  may  be  canceled  at  the 
landlord's  option. 

"Deposit  paid  on  account  first  month's  rent  $10.00,  ten  dollars. 
"Philip  Livingston,  Landlord, 

"By  Calder,  Nassoit  &  Lannlng,  as  Agents. 
"Monroe  Washer,  Tenant, 

"Business  Address,  345  Produce   Exchange." 

In  the  first  action  the  plaintiff  sued  for  rent  as  upon  a  written  lease, 
and  the  complaint  was  dismissed  on  the  merits.  In  the  present  action 
the  plaintiff,  on  practically  the  same  evidence,  has  recovered  $350, 
being  nine  months'  rent,  less  the  $10  deposit,  as  damages ;  the  theory 
being  that  the  paper  is  a  contract  for  a  lease.  Nugent,  an  employe  of 
the  plaintiff's  agents,  signed  for  the  landlord,  and  the  signatures  were 
affixed  at  the  building  containing  the  apartment.     At  the  same  time 
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and  place  Nugent  gave  to  the  defendant  the  agents'  card,  on  which 
was  written  the  following: 

"September  12,  1913. 
"Received  from  Monroe  Washer  ?10  deposit  on  a/c  renting  apartment  No. 
46,  as  per  agreement  signed  to-day.    Accepted  subject  to  owner's  approval. 

"B.  Nugent,  Renting  Agent,  Linlitbgow." 

PlaintiflF's  agents  mailed  their  form  of  lease  to  the  defendant  Sep- 
tember 13,  1913,  and  he  returned  it  September  15th,  for  the  reason  that 
the  terms  incorporated  therein  were  not  according  to  agreement.  The 
form  of  lease  mentioned  in  the  alleged  contract  was  not  shown  to  the 
defendant  at  the  time  his  signature  was  obtained.  Such  form  consists 
of  21  closely  printed  paragraphs  containing  extraordinary  covenants 
and  conditions,  including  covenants  that  the  landlord  shall  have  a  lien 
upon  the  tenant's  goods  and  furniture  as  security  for  the  payment  of 
rent,  and  that  the  hiring  shall  be  deemed  to  be  extended  and  renewed  in 
the  absence  of  a  notice  given  by  either  party  to  the  other  on  or  before 
June  1st  next  preceding  the  termination  of  the  term.  The  defendant 
testified,  without  objection,  that  Nugent  told  him,  at  the  time  defend- 
ant signed  the  paper,  said  to  be  an  application  for  an  apartment,  that 
the  form  of  lease  referred  to  therein  was  the  ordinary  form  of  lease ; 
and  Nugent  testified  that  he  told  the  defendant  he  would  send  him 
a  form  of  lease  that  would  satisfy  him,  although  subsequently  he  stat- 
ed there  was  no  talk  about  the  lease.  In  the  testimony,  and  the  subse- 
quent correspondence  between  the  plaintiffs  agents  and  the  defend- 
ant, the  agents  referred  to  the  alleged  contract  as  an  application  for 
lease;  and  one  of  the  agents  testified  that  their  employe,  Nugent,  had 
authority  merely  to  sign  the  application. 

The  complaint  in  the  former  action  alleged  the  making  of  a  lease ; 
the  amended  answer  admitted  the  signing  of  an  agreement,  which  was 
offered  in  evidence  on  that  trial,  and  is  the  same  agreement  that  is 
sued  on  in  this  action,  but  denied  that  the  instrument  was  a  lease ;  and 
for  a  separate  defense  alleged  that  the  agreement  was  obtained  by 
fraud  and  misrepresentation,  in  that  plaintiff  falsely  represented  to 
defendant  that  the  lease  he  agreed  to  sign  contained  no  particular  or 
restrictive  clause,  and  was  to  be  equitably  and  equally  binding  upon 
the  plaintiff  and  the  defendant,  and  that  such  misrepresentations  were 
known  by  plaintiff  to  be  false,  were  made  with  intent  to  deceive,  and 
were  relied  upon  by  defendant ;  also,  as  a  further  separate  defense, 
that  upon  receipt  of  the  lease  prepared  by  plaintiff,  defendant  refused 
to  sign  the  same  as  not  in  accordance  with  plaintiff's  representations, 
and  that  thereupon  an  agreement  was  entered  into  between  plaintiff 
and  defendant  rescinding  and  annulling  said  agreement.  Every  issue 
involved  in  this  action  was  therefore  tried  in  that  former  action  be- 
tween the  same  parties,  and  the  judgment  entered  in  favor  of  the  de- 
fendant, dismissing  the  complaint  on  the  merits,  is  res  adjudicata. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 

BIJUR,  J.,  concurs. 
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In  re  McMILLAN'S  ESTATE. 
PIFFARD  V.  ADENAW  et  aL 
(No.  T212.) 
(Supreme  Ck>nrt;,  Appellate  Division,  First  Department     May  14,  1.&15.) 

1.  Wills  «=>58 — Aokekuentb  to  Devise  ob  Bequeath — Sufficiency  »:»-  Evi- 

dence. 

On  the  trial  of  a  claim  against  a  decedent's  estate  for  damages  froxn  the 
decedent's  breach  of  an  alleged  oral  agreement  with  her  niece,  witli.  -^vbom 
she  lived  for  some  time,  to  contribute  to  the  support  of  the  niece'^  home 
and  to  leave  to  the  niece  by  will  such  property  as  would  produce  «a.n  an- 
nual income  equal  to  the  sum  which  she  was  to  so  contribute,  evidence 
held  insufficient  to  show  an  agreement  concerning  the  disposition  toy  the 
decedent  of  her  property  after  her  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {{  164,  165 ;  D&<^  Dig; 
<8=»58.] 

2.  Wills  (S=>58  —  Agbeementb  to  Devise  ob  Bequeath  —  Sufficibevcj'Z'  or 

Evidence. 

The  niece's  husband,  though  not  Incompetent  as  a  witness  on  the  -tlXGari 
that  he  was  legally  interested  in  the  event,  was  an  Interested  writaafisa, 
whose  testimony  could  not  be  regarded  as  sufficient  to  support  a  re<50"very 
for  breach  of  the  agreement  to  leave  property  to  the  niece  by  will. 

LEd.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  gS  164, 165;  D&<s-    Kl*- 
ie=»5S.] 

Ingraham,  P.  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  New  York  County. 

Proceeding  by  Pauline  A.  Piffard  against  Louise  C.  Adenaw,  ^3c:  tu- 
trix, and  others,  to  have  the  real  estate  of  M.  Emeline  McMilla.i3.,  de- 
ceased, sold  for  the  payment  of  debts.  From  a  decree  confirmingj"  ^  ''^ 
port  of  a  referee  and  adjudging  that  the  amount  due  to  the  petitioa^^^  '* 
$69,802.69,  together  with  $3,539.65  costs  and  disbursements,  defera<:l^"'* 
appeal.    Modified  and  affirmed.  - 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  CLA-I=2-I^E, 
SCOTT,  and  HOTCHKISS,  JJ. 

William  Ritchie,  of  New  York  City  (Albert  Ritchie,  of  New  "^^^^k 
City,  on  the  brief),  for  appellants. 

John  F.  Connor,  of  Oneida  (Timothy  A.  Leary,  of  New  Yorlc  <---")'» 
of  counsel),  for  respondent 

CLARKE,  J.  This  decree  is  based  upon  the  finding  that  on  or  ^.t='^^^ 
the  30th  day  of  October,  1898,  at  Geneseo,  Livingston  county,  iSf  -  ■» 
the  said  Pauline  A.  Piffard  and  the  said  M.  Emeline  McMillan  er^it;^'^" 
into  an  oral  contract  and  agreement  conditioned  upon  the  subse«=J  *-**."' 
purchase  by  said  Pauline  A.  Piffard  of  the  Piffard  homestead,  wH^*"*"^  \^ 

and  whereby  it  was  mutually  agreed  by  each  of  the  parties  as  folI<^'*^^- 

The  said  Pauline  A.  Piffard,  on  her  part,  agreed  at  her  own  cos*  3.na 
expense  to  purchase  for  a  home  a  certain  residence  and  property   ^' 
Piffard,  Livingston  county,  N.  Y.,  known  as  the  Piffard  homesteac/, 
and  containing  about  40  acres,  together  with  an  additional  nearZy 
parcel  of  land  containing  upwards  of  18  acres,  providing  the  same  was 

^s>For  oUier  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digesta  ft  IndeiM 
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sold  at  such  a  price  as  to  come  within  her  means ;  to  put  the  said  home- 
stead in  good  repair  and  maintain  the  same  as  a  home  for  herself  and 
the  said  M.  Emeline  McMillan  during  the  latter's  lifetime ;  to  give  the 
said  M.  Emeline  McMillan  first  choice  of  the  rooms  in  the  said  house  for 
use  as  her  private  apartments,  as  well  as  the  general  use  of  the  premises 
as  one  of  the  family ;  to  provide  the  said  M.  Emeline  McMillan  with 
bam  room  for  carriage  and  wagons ;  to  provide  stabling  for  the  horses 
of  the  said  M.  Emeline  McMillan  and  to  support  these  horses  for  her, 
charging  her  no  more  than  the  actual  cost  of  so  doing ;  to  cater  and 
provide  for  the  table  so  as  to  meet  with  the  needs  and  desires  of  the 
said  M.  Emeline  McMillan ;  to  provide  and  keep  a  man  on  the  prem- 
ises, •w4iose  duties  should  be  those  of  a  gardener,  chore  man  in  and 
about  the  house  and  farm,  and  when  the  man  needed  additional  help  in 
carrying  on  the  work  on  and  about  the  place,  in  the  way  of  men  and 
teams,  to  provide  the  same  at  her  own  expense ;  to  purchase  and  main- 
tain on  said  place  a  sufficient  number  of  cows  to  keep  the  establishment 
in  milk,  cream,  and  butter,  and  a  sufficient  number  of  fowls  to  supply 
eggs  and  young  poultry  for  the  said  home ;  to  manage  a  large  garden 
upon  the  said  place  containing  about  an  acre  and  a  half  of  land,  so  as 
to  supply  the  said  family  with  all  necessary  vegetables,  small  fruits,  and 
flowers  for  their  support  and  comfort;  to  provide  all  necessary  addi- 
tional furniture  to  comfortably  furnish  the  said  house  after  the  said 
M.  Emeline  McMillan  had  placed  therein  the  furniture  and  other 
household  belongings  she  had  in  the  Colt  house,  in  Geneseo,  N.  Y. ; 
to  maintain  such  furniture  in  good  repair,  and  from  time  to  time,  as 
the  same  became  worn  or  unfit  for  use,  to  replace  them  at  her  own  ex- 
pense ;  and  to  provide  the;  necessary  help  to  maintain  and  run  said 
household. 

The  said  M.  Emeline  McMillan,  upon  her  part,  contracted  and 
agreed,  in  the  event  said  Pauline  A.  Piffard  should  purchase  the  said 
Piffard  homestead,  to  go  to  the  said  Piffard  Homestead  with  the  said 
Pauline  A.  Piffard  and  her  family  and  make  her  home  there  during 
the  balance  of  her  life;  to  pay  the  said  Pauline  A.  Piffard  $100  a 
month  for  eight  months  of  each  year  for  the  maintenance  of  said  home, 
and,  if  the  said  M.  Emeline  McMillan  remained  therein  for  a  greater 
period  of  time  than  eight  months  in  any  one  year,  to  further  pay  the 
said  Pauline  A.  Piffard  at  the  rate  of  $100  per  month  for  each  month 
of  such  overtime;  to  place  in  the  said  home  the  furniture  and  other 
household  belongings  which  the  said  M.  Emeline  McMillan  then  had  in 
the  said  Colt  house,  in  Geneseo,  N.  Y.,  and  contribute  them  so  far  as 
they  would  go  toward  the  furnishing  of  said  new  home ;  to  leave  such 
furniture  there  during  her  lifetime,  and  that,  at  the  death  of  said  M. 
Emeline  McMillan,  the  said  furniture  was  to  become  the  property  of 
the  said  Pauline  A.  Piffard,  excepting  such  articles  of  furniture  and 
bric-a-brac  as  the  said  M.  Emeline  McMillan  wished  to  give  away  to 
other  members  of  her  family  and  friends  for  keepsakes;  that  she 
should  not  cause  to  be  removed  from  any  one  room  for  that  purpose  a 
sufficient  amount  of  furniture  to  deplete  the  furnishing  of  that  room ; 
to  keep  a  maid  to  wait  upon  and  take  care  of  her  (the  said  M.  Emeline 
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McMillan),  and  to  have  the  said  maid  do  a  sufficient  amount  of  work  in 
the  said  household  to  pay  for  the  said  maid's  board ;  to  purchase  horses 
and  a  carriage  with  the  necessary  equipment  for  the  same  and  to  main- 
tain them  and  to  employ  a  coachman  for  the  general  use  of  the  said 
family;  and,  when  she  (the  said  M.  Emeline  McMillan)  died,  to  leave 
to  the  said  Pauline  A.  Piffard  a  sufficient  amount  of  property  by  will 
to  produce  an  annual  incotne  equal  in  amount  to  the  sum  which  she 
was  to  contribute  annually  towards  the  support  of  said  home  so  that 
the  said  Pauline  A.  Piffard  could  continue  the  said  home  after  the 
death  of  the  said  M.  Emeline  McMillan  in  the  same  fashion  as  during 
the  latter's  lifetime,  and  for  that  purpose  to  leave  to  the  said  Pauline 
A.  Piffard  the  equivalent,  in  cash  or  other  securities,  of  the  value  of 
one-half  of  a  '*'/i»oo  undivided  interest  in  the  aforesaid  real  prop- 
erty, located  at  152  Broadway,  in  the  city  of  New  York,  reserving  the 
privilege  or  option,  however,  of  satisfying  this  obligation  by  leaving 
to  the  said  Pauline  A.  Piffard,  instead  of  such  cash  or  other  securities, 
one-half  of  the  said  undivided  interest  in  said  real  property  itself,  and 
that  she  had,  as  petitioner  then  knew,  theretofore  tnade  a  will  in  which 
she  had  given  petitioner  one-half  of  her  interest  in  the  real  estate 
known  as  No.  152  Broadway,  New  York  City. 

Mrs.  Piffard  was  a  niece  of  Mrs.  McMillan,  and,  if  she  had  died 
intestate,  would  have  been  entitled  to  one-half  of  her  estate.  Mrs. 
McMillan  was  bom  in  1832.  In  1885  Mrs.  McMillan  and  her  niece, 
then  Pauline  Arthur,  were  together  in  Rome,  Italy,  where  Pauline's 
mother  had  died.  For  many  years  thereafter  she  and  her  niece  traveled 
and  lived  together.  They  had  at  one  time  a  family  home  in  Washing- 
ton, D.  C,  which  was  broken  up  by  several  deaths.  They  had  a  home 
in  Geneseo,  N.  Y.,  which  Mrs.  McMillan  maintained  and  conducted,  to 
the  upkeep  of  which  the  niece  contributed.  In  February,  1898,  Miss 
Arthur  married  D.  Halsey  Piffard.  The  contract  set  forth  supra  was 
alleged  to  have  been  made  in  November,  1898.  It  involved  the  pur- 
chase of  the  property  known  as  the  Piffard  estate  by  Mrs.  Piffard  for 
some  $5,000,  the  repair  and  furnishing  thereof  which  cost  about  $6,000 
more,  and  the  setting  up  of  a  joint  home ;  Mrs.  McMillan  to  pay  $100 
a  month  for  at  least  eight  months  in  the  year,  and  $100  a  month  for 
any  of  the  other  four  months  in  which  she  might  remain  there,  and 
with  provisions  in  regard  to  horses  and  carriages  and  a  maid.  The 
property  was  bought  and  repaired.  Mrs.  McMillan  took  her  furniture 
there.  Mr.  and  Mrs.  Piffard  and  Mrs.  McMillan  moved  into  the  house 
in  May,  1909,  and  lived  on  this  property  from  that  time  down  to  October, 
1902,  when  Mrs.  McMillan  went  away,  apparently  for  a  visit,  taking 
a  few  of  her  things.  She  never  returned  to  reside  there.  She  died  in 
1907,  leaving  a  will  in  which  no  mention  was  made  of  Mrs,  Piffard. 
All  her  property  was  left  to  her  other  relatives. 

In  1904  Mrs.  Piffard's  attorney  sent  to  Mrs.  McMillan  the  follow- 
ing written  demand : 

"The  undersigned  hereby  demands  from  you  that  you  fulfill  and  carry  oat 
your  contract,  made  with  her  on  or  about  November  2,  189S,  and  that  you 
pay  to  her  the  sum  of  $1,750,  with  interest  thereon  from  the  first  day  of  June, 
1904,  as  an  amount  due  uraler  the  aforesaid  contract,  the  Items  of  which  may 
be  more  particularly  set  forth  as  follows: 
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To  maintenance  or  contribution  toward  the  h<»ne  at  tbe  rate  of  $100 
per  month  for  eight  months $800 

For  damages  by  reason  of  your  failure  to  furnish  for  the  use  of  the 
home  a  carriage,  team  or  conveyance  with  proper  equipment,  and  a 
man  to  care  for  the  same  and  to  render  services  In  and  about  the 
borne  and  premises,  and  for  your  failure  and  neglect  to  furnish  a 
maid  to  render  services  In  and  aboat  the  premises,  under  the  provi- 
sions of  your  said  contract,  In  the  sum  of 950 

$1,750  • 
"Dated  August  2,  1904." 

And  in  August,  1905,  another  demand  was  sent  to  Mrs.  McMillan  in 
the  same  form,  with  the  addition  of  this  claim : 

"The  undersigned  likewise  demands  the  sum  of  $1,750  heretofore  demanded 
from  you,  with  Interest  thereon  from  June  1, 1901." 

This  case  is  differentiated  from  many  of  the  cases  under  which 
similar  contracts  have  attempted  to  be  established  in  the  courts,  after 
the  death  of  the  testator,  in  the  fact  that  these  demands  were  made  in 
her  lifetime,  and  that  in  April,  1906,  Mrs.  McMillan  brought  suit  in  the 
Supreme  Court,  county  of  Livingston,  against  Mr.  and  Mrs.  Piflfard 
in  replevin  for  her  furniture  which  remained  in  the  house  after  her 
departure  in  1902,  valuing  said  chattels  at  $2,215.70,  and  that  in  the 
answer  in  said  suit  Mrs.  Piffard  set  up,  as  a  counterclaim,  this  oral 
agreement. 

Mrs.  McMillan's  testimony  de  bene  esse  was  taken  before  a  referee, 
and,  upon  trial  of  that  replevin  suit,  so  much  of  it  as  applied  to  the 
ownership  and  possession  of  the  chattels  sued  for  was  read  in  evi- 
dence; she  having  died  before  the  trial.  The  trial  court,  over  ob- 
jection to  its  competency,  under  section  829  of  the  Code  of  Civil  Pro- 
cedure, admitted  the  testimony  of  Mrs.  Piffard  in  regard  to  that  con- 
tract and  other  personal  communications  to.  and  transactions  with  Mrs. 
McMillan  upon  the  ground  that  the  door  had  been  opened,  not  only  in 
regard  to  the  chattels  (that  is  to  say,  in  defense  of  the  cause  of  ac- 
tion), but  in  support  of  the  counterclaim.  Upon  that  trial  defendant 
had  a  verdict  upon  the  counterclaim  for  $55,018.92,  on  which  judg- 
ment was  entered  for  nearly  $60,000.  Upon  appeal  to  the  Appel- 
late Division  (Adenaw  v.  Piffard,  137  App.  Div.  470,  121  N.  Y.  Supp. 
825),  this  judgment  was  affirmed  by  a  divided  court.  The  main  point 
discussed  was  the  admission  of  Mrs.  Piffard's  testimony.  The  ma- 
jority of  the  court  said  also: 

(2)  "We  think  the  counterclaim  maintainable,  though  plaintiff's  testatrix 
was  living  when  the  action  was  commenced.  She,  having  refused  to  carry  it 
out,  repudiated  It" 

Presiding  Justice  McLennan,  with  whom  Justice  Kruse  concurred, 
dissented,  writing  an  opinion  holding  said  testimony  inadmissible,  also 
saying: 

"I  think  also  that  there  was  no  consideration  for  the  agreement  which  is 
the  basis  of  defendants'  counterclaim  In  this  action.  By  the  terms  of  the  al- 
leged agreement  entered  into  between  the  deceased  and  the  defendants,  provi- 
sion was  made  for  ample  payment  by  the  deceased  for  all  services  rendered  to 
her.    Her  hoard  and  that  of  her  maid,  the  care  of  the  horses,  wagons,  end 
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coachman,  were  all  provided  for  by  the  terms  of  the  oral  agreement.  It  Is  not 
suggested  that  the  payments  so  agreed  to  be  made  by  the  deceased  were  not 
ample  for  the  services  rendered,  and  I  think  It  cannot  be  determined,  even  con- 
struing the  evidence  of  the  defendants  most  favorably  to  them,  that  there 
was  any  consideration  for  the  alleged  agreement  on  the  part  of  the  deceased 
to  will  or  transfer  to  them,  upon  her  death,  property  of  the  value  of  between 
$50,000  and  $60,000.  Finally,  I  conclude  that  the  defendants  did  not  establish 
their  alleged  counterclaim  by  such  proof  as  woold  entitle  them  to  recover  un- 
der the  rule  as  laid  down  by  the  Court  of  Appalls  in  Hamlin  v.  Stevens,  177 
N.  Y.  39  [69  N.  E.  118]." 

On  appeal  to  the  Court  of  Appeals  (202  N.  Y.  122,  95  N.  E.  555), 
judgment  of  the  Appellate  Division  was  reversed  by  a  unanimous  court, 
Willard  Bartlett,  J.,  writing,  and  it  was  held  that  the  evidence  was 
clearly  inadmissible,  and  that  the  door  had  not  been  opened  to  permit 
Mrs.  Piffard  to  testify  as  to  the  alleged  counterclaim.  The  court  inter 
alia  used  this  significant  language : 

"This  record  presents  a  striking  Illustration  of  the  perils  of  litigation.  An 
old  lady  commences  a  lawsuit  to  recover  possession  of  $2,000  worth  of  personal 
property,  and  as  the  outcome  her  estate  is  cast  in  damages  in  the  sum  of  near- 
ly $60,000." 

[1]  In  this  proceeding  the  main  witness  for  the  petitioner  is  her 
husband,  D.  Halsey  Piffard,  64  years  of  age,  who,  having  known  Miss 
Arthur  all  her  life,  married  her  when  he  was  upwards  of  50 ;  he  then 
having  no  property  or  business  and  never  having  had  any  since.  His 
testimony,  direct  and  cross,  takes  up  249  pages  of  the  record. 

The  other  testimony  was  given  by  a  sewing  woman,  Mrs.  Mary  E. 
Hennessy,  who  went  to  take  care  of  Mrs.  McMillan  in  1900  and  was 
with  her  for  five  weeks.  She  testified  that  on  the  first  day  of  their 
acquaintance  Mrs.  McMillan  said  to  her : 

"  'I  have  divided  my  sliver  during  my  lifetime  so  I  know  where  it  goes.' 
And  I  said  to  her:  'Is  not  Mrs.  Piffard  your  daughter?'  She  said:  'No;  she 
is  my  sister's  daughter.'  I  said:  'Then  she  is  not  your  only  heiry  She  said: 
'No,  I  have  five  living  relatives.  I  have  Mrs.  Piffard  and  my  brother  John, 
and  he  has  three  children,  but  Mrs.  Piffard  lived  with  me  since  her  mother's 
death,  and  at  my  death  Mrs.  Piffard  is  to  inherit  one-half  of  my  property  and 
my  brother  John  and  his  family  the  other  one-half,  and  she  gets  the  greater 
share,  because  she  gets  the  bulk  of  this  furniture.' " 

On  the  next  day  she  testified : 

That  she  asked  Mrs.  McMillan  if  she  did  not  own  the  house.  "Sh«  said, 
'No ;'  Mrs.  Piffard  put  her  money  in  the  house,  and  it  was  all  her  money  tliat 
bought  the  house,  and  she  said,  'I  agreed  to  furnish  it  and  contribute  toward 
the  maintenance  of  it  aS  she  did  when  I  lived  in  Gencseo.'  She  said  that  be- 
fore that  she  had  kept  house  at  Geneseo,  and  Mrs.  Piffard  had  lived  with  her 
and  given  her  a  yearly  allowance.  She  said,  'I  kept  house,  and  Mrs.  Piffard 
gave  me  an  allowance  yearly,  and  now  I  am  in  feeble  health  I  do  the  same  by 
her,  I  contribute.'  She  did  not  say  what  amount  She  said,  'I  contribute  to- 
ward the  maintenance  of  the  honse.' " 

The  witness  further  testified : 

That  in  1904  she  saw  Mrs.  McMillan  at  Lauterdale's  house  on  an  occasion 
when  a  registered  letter  came  containing  tlie  demand  from  Mrs.  Piffard. 
"Mrs.  McMillan  said,  'I  told  Mrs.  Piffard  I  will  leave  her  one-half  of  my 
property  and  my  brother  John  one-half.' "  That  in  1905,  three  years  after 
Mrs.  McMillan  bad  left  the  Piffard  house  after  a  partition  suit  had  been  tried 
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and  before  the  trial  of  the  replevin  suit,  "Mrs.  McMillan  was  speaking  about 
leaving  the  Plftard  homestead.  She  said,  'I  was  given  to  understand  that  a 
verbal  contract  was  not  binding,'  and  she  said,  'If  a  verbal  contract  is  binding, 
why  I  have  lost  one  suit,  and  I  probably  will  another.' " 

Ellen  Long,  a  nurse,  testified  that  in  May,  1899,  Mrs.  McMillan  was 
talking  to  her  about  moving  over  to  the  Piffard  homestead,  and  she 
said: 

"That  she  had  agreed'  to  leave  enough  property  to  continue  the  Piffard 
home.  She  told  me  about  Mrs.  Piffard  going  over  to  buy  the  home  and  how 
she  agreed  to  leave  her  property  enough  to  maintain  that  home  Just  the  same 
after  her  death  as  she  promised  to  now." 

Upon  the  trial  of  the  replevin  suit  four  years  earlier,  she  had  not 
testified  to  any  such  conversation. 
Elizabeth  Schneider,  cook,  testified: 

That  Mrs.  McMillan,  In  conversations  in  reference  to  her  relations  with 
Mrs.  Plftard,  "told  me  she  was  very  dear  to  her,  just  as  her  own  child,  in 
place  of  her  own  child  who  died.  I  don't  think  she  mentioned  the  furniture  In 
particular.  She  told  me  everything  would  be  Mrs.  Plffard's.  She  used  the 
■word  'everything.'  We  were  talking  about  a  very  beautiful  picture  that  was 
In  Mrs.  McMillan's  room.  She  said  it  would  be  Mrs.  Plffard's  when  she  was 
gone,  and  that  everything  would  be." 

This  testimony  does  not  seem  at  all  to  corroborate  the  contract 
alleged. 

Hannah  Roberts,  a  nurse,  was  af  PifFards  five  or  six  weeks  in  1900. 
She  was  asked : 

"What  did  Mrs.  McMillan  say  about  the  furniture?  A.  She  said  she  had 
taken  it  there  to  furnish  the  house  while  she  was  living,  and  when  she  got 
through  with  it  Mrs.  Piffard  had  It  Q.  What  did  she  say  to  you  in  reference 
to  an  agreement  she  had  made  with  Mrs.  Piffard  aa  to  other  property?  A.  She 
didn't  say  anything,  only  what  was  there  would  be  Mrs.  PUtard's.  Q.  Did 
yon  have  any  conversation  about  other  property?    A.  No,  sir." 

This  is  the  utmost  of  the  corroboration  of  Mr.  Piffard's  story. 
There  is  not  a  scrap  of  paper  containing  any  support  of  the  alleged 
contract,  although  a  number  of  letters  of  Mrs.  McMillan  are  in  evi- 
dence. The  judgment  therefore  depends  upon  the  evidence  of  Mr. 
Piffard. 

[2]  It  is  urged  that  his  testimony  is  incompetent,  under  section  829 
of  the  Code  of  Civil  Procedure,  "as  a  person  interested  in  the  event." 
I  am  not  willing  to  say  that  he  comes  within  the  condemnation  of  the 
statute  as  a  party  legally  interested  in  the  event,  but  I  do  think  that 
he  was  an  interested  witness,  and  that  as  such  his  testimony  cannot 
be  regarded  as  of  a  quality  sufficient  to  support  the  judgment  under 
the  rule  laid  down  in  similar  cases. 

In  Hamlin  v.  Stevens,  177  N.  Y.  39,  69  N.  E.  118,  the  claimant's 
mother  testified  to  the  alleged  contract.    Judge  Vann  said : 

"Assuming  that  the  trial  Judge  believed  that  the  appellant  and  his  mother 
Intended  to  tell  the  tmth,  still,  owing  to  their  deep  interest,  it  would  be  un- 
safe to  base  a  finding  on  their  testimony  when  it  may  be  followed  by  such 
grave  consequences.  Such  contracts  are  dangerous.  They  threaten  the  se- 
curity of  estates  and  throw  doubt  upon  the  power  of  a  man  to  do  what  he 
wills  with  his  own.    The  savings  of  a  lifetime  may  be  taken  away  from  his 


Digitized  by 


Google 


406  153  NEW  YORK  SUPPLEMENT  (Sup.  CL 

beirs  by  the'  testimony  of  witnesses  who  speak  under  the  strongest  bias  and 
the  greatest  temptation,  with  all  the  dangers  which,  as  experience  shows,  sur- 
round such  evidence.  The  truth  may  be  in  them,  but  it  Is  against  sound  policy 
to  accept  their  statements  as  true,  under  the  circumstances  and  with  the  re- 
sults pointed  out.  Such  contracts  should  be  in  writing,  and  the  writing  should 
be  produced,  or,  if  ever  based  upon  parol  evidence,  it  should  be  given  or  cor- 
roborated In  all  substantial  particulars  by  disinterested  witnesses.  •  •  • 
We  wish  to  be  emphatic  upon  the  subject,  for  we  are  impres.sed  with  the 
danger,  and  aim  to  protect  the  community  from  the  spoliation  of  dead  men's 
estates  by  proof  of  such  contracts  through  parol  evidence  given  by  interested 
witnesses." 

In  Holt  V.  Tuite,  188  N.  Y.  17,  80  N.  E.  364,  where  the  rule  in 
Hamlin  v.  Stevens  was  appliedj  the  witnesses,  whose  testimony  was 
disregarded  as  being  interested,  were  in  no  way  legally  interested  in 
the  estate  or  the  property  nor  related  by  kinship  to  the  parties.  They 
were  merely  involved  in  certain  disputes  calculated  to  excite  their  ill 
will  against  the  heirs  or  representatives  of  the  estate. 

In  Hunger  ford  v.  Snow,  129  App.  Div.  816,  114  N.  Y.  Supp.  127, 
the  husbaiKi  testified  to  the  oral  agreement.  While  the  court  held  that 
his  testimony  was  competent,  it  held  that  the  defendant  had  failed  to 
establish  the  oral  agreement  by  such  clear  and  convincing  evidence  as 
is  required  under  the  rule  applicable  to  cases  of  this  kind.  Scheu  v. 
Blum,  119  App.  Div.  825,  104  N.  Y.  Supp.  887.    The  court  said: 

"The  existence  of  the  alleged  contract  of  employment  depends  upon  the 
testimony  of  her  husband.  There  is  no  sut>6tantlal  corroboration.  Contracts 
of  this  kind  are  looked  upon  with  suspicion  and  whenever  sought  to  be  en- 
forced are  closely  scrutinized  and  never  sustained  unless  the  evidence  Is  very 
satisfactory.  [Citing  cases.]  •  •  •  The  plaintiff's  husband  can  hardly  he 
said  to  have  been  a  disinterested  witness." 

In  Dueser  v.  Meyer,  129  App.  Div.  598,  114  N.  Y.  Supp.  64,  the 
testimony  was  given  by  the  plaintiff's  wife  and  her  father,  and  the 
judgment  was  reversed  upon  the  ground  that  such  claim.s  have  to  be 
proved  by  clear  and  convincing  evidence  of  disinterested  witnesses 
before  they  can  be  allowed. 

In  Butcher  v.  Geissenhainer,  125  App.  Div.  272,  109  N.  Y.  Supp. 
159,  where  the  claimant  and  the  witness  were  sisters,  the  court  said: 

"It  may  be  granted  that  there  was  some  evidence  tending  to  establish  the 
contract,  and  In  an  ordinary  case  enough  to  go  to  a  Jury.  But  the  Court  of 
Appeals  has  established  the  rule  tliat  In  this  class  of  cases  the  testimony 
must  be  not  only  clear  and  convincing,  but  of  the  clearest  and  most  convincing 
character,  and  given  or  corroborated  In  all  substantial  pmrticulars  by  disin- 
terested witnesses,  and  It  must  follow  that,  In  order  to  take  such  a  case  to  a 
Jury,  more  Is  required  than  will  ordinarily  suffice." 

And  the  judgment  was  reversed. 

In  White  v.  Devendorf,  127  App.  IMv.  792,  111  N.  Y.  Supp.  815, 
the  rule  was  applied  to  the  testimony  of  relatives. 

It  is  not  necessary  to  reject  Mr.  Piffard's  testimony  entirely.  Un- 
doubtedly the  relations  of  aunt  and  niece  had  been  very  close  for  a 
number  of  years.  They  had  traveled  and  lived  together  almost  con- 
tinuously from  1885,  when  her  mother  died.  They  had  lived  together 
in  Geneseo,  where  Mrs.  Piffard  had  contributed  to  the  maintenance 


Digitized  by 


Google 


Sup.  Ct)  nr  BE  m'hillan's  estatb  Mff 

of  the  home,  and  it  is  clearly  established  when  the  Piffard  homestead 
was  bought,  and  they  moved  there,  that  Mrs.  McMillan  contributed 
to  the  maintenance  of  that  home.  As  Mrs.  McMillan  grew  older  and 
feebler,  suffering,  as  she  did,  from  shaking  palsy,  and  requiring  con- 
siderable attention,  there  is  no  doubt  that  Mrs.  Piffard  was  affectionate, 
considerate,  and  helpful  to  htt.  There  is  no  claim  for  personal  ser- 
vices rendered  to  Mrs.  McMillan,  so  that  there  is  not  here  presented 
the  question  of  a  contract  for  personal  services  or  an  action  in  quantum 
meruit.  The  contract  alleged  is  for  contribution  to  the  maintenance 
of  the  home.  I  think  that  there  was  an  agreement  founded  upon  suf- 
ficient consideration  whereby  Mrs.  McMillan  agreed  to  make  her 
home  with  her  niece  for  the  rest  of  her  life  and  to  pay  her  $100  a 
month  for  eight  months  in  the  year,  and  $100  a  month  for  so  much  of 
the  other  four  months  as  she  should  actually  be  in  the  home,  and  to 
provide  for  the  horses  and  carriages  and  their  keep,  etc.  After  her 
departure  from  the  Piffard  home  in  October,  1902,  she  continued  to 
pay  for  the  keep  of  the  horses  until  she  disposed  of  them  in  March, 
1903,  and  she  continued  to  make  the  contribution  of  $100  a  month  until 
May,  1903. 

The  court  found  that  Mrs.  McMillan  neglected  and  failed  to  com- 
ply with  the  terms  of  her  contract  to  pay  the  sum  agreed  upon  for 
the  maintenance  of  said  joint  home  by  neglecting  and  omitting  to  fur- 
nish and  maintain  for  the  use  of  said  household  the  team,  coachman, 
carriage,  and  equipment,  for  the  year  beginning  June  1,  1903,  and  end- 
ing June  1,  1904,  and  by  reason  of  said  failure  and  neglect  became 
indebted  to  Mrs.  Fiffard  in  the  sum  of  $1,600,  less  the  sum  of  $156, 
the  value  of  the  board  of  which  Mrs.  Piffard  was  relieved  during 
said  year,  leaving  a  total  of  $1,444,  and  has  made  the  same  finding 
for  each  of  the  four  years  down  to  June  1,  1907,  which  would  make 
a  total  of  $5,776.    We  think  that  justice  would  be  done  by  accepting 
so  much  of  the  testimony  as  would  establish  the  contract  so  far  as  it 
related  to  the  mutual  obligation  of  the  parties  during  the  life  of  Mrs. 
McMillan.    We  do  not  feel  justified  in  finding  any  valid  contract  affect- 
ing the  disposition  of  Mrs.  McMillan's  property  after  her  death.    It 
may  be  conceded  that  Mrs.  McMillan  had  at  various  times,  and  per- 
haps for  a  long  time,  an  intention  to  leave  part  of  her  estate  to  this 
niece,  yet  the  circumstances  of  her  going  to  the  Piffard  house  and  the 
contribution  to  the  maintenance  thereof  were  in  entire  accord  with  their 
previous  conduct  and  can  be  entirely  explained  without  referring  to 
the  disposition  by  will  of  one-half  of  her  property.    Within  the  rule, 
we  find  no  evidence  of  the  character  required  sustaining  the  finding  of 
the  court  that  Mrs.  McMillan  contracted  at  her  death  to  leave  any  of 
her  property  to  Mrs.  Piffard. 

Therefore  the  tenth,  twelfth,  sixteenth,  thirty-fourth,  and  fortieth 
findings  of  fact  should  be  modified;  thirty-second  and  forty-eighth 
reversed ;  and  the  fourth  conclusion  of  law  modified. 

The  decree  appealed  from  should  be  modified  by  providing  that  the 
amount  justly  due  to  the  petitioner  is  $5,776,  with  interest  on  $1,444 
from  the  1st  day  of  June,  1904,  interest  on  $1,444  from  the  1st  day  of 
June,  1905,  interest  on  $1,444  from  the  1st  day  of  June,  1906,  and 
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interest  on  $1,444  from  the  1st  day  of  June,  1907,  and,  as  modified, 
affirmed,  without  costs.    Settle  order  on  notice. 

McLaughlin,  SCOTT,  and  HOTCHKISS,  JJ.,  concur, 

INGRAHAM,  P.  J.  (dissenting).  The  statement  of  the  testimony 
by  my  Brother  CLARKE  and  the  authorities  cited  by  him  establish,  I 
think,  that  no  contract  was  proved  which  would  justify  the  court  in 
enforcing  it  against  the  personal  representatives  of  the  estate.  The 
only  substantial  evidence  of  any  contract  came  from  the  plaintiff's  hus- 
band, who  had  no  occuption  or  business  and  no  property,  and  apparent- 
ly was  supported  entirely  by  his  wife,  the  petitioner  in  this  proceeding. 
While  his  testimony  may  not  be  incompetent,  he  was  certainly  as  much 
interested  as  the  petitioner,  whose  testimony  is  incompetent;  and,  as 
I  read  it,  it  fails  to  establish  any  contract  by  the  decedent  to  live  with 
the  petitioner  during  her  life  and  pay  half  the  expenses  of  the  establish- 
ment which  the  plaintiff  was  to  provide  or  to  make  any  provision  for 
the  petitioner  by  will.  Undoubtedly,  if  believed,  it  would  establish  an 
intention  of  the  decedent  to  live  with  the  petitioner,  but,  as  I  look  at  it, 
it  fails  to  show  any  enforceable  contract  made  by  her  to  continue  such 
arrangement  for  any  period.  The  so-called  corroborative  evidence 
.consists  of  declarations  of  decedent  as  to  her  intentions  and,  as  I  look 
at  it,  fails  to  corroborate  the  claims  of  the  petitioner  that  any  express 
contract  was  made.  Now  the  proof  of  the  alleged  contract  in  case 
seems  to  me  to  be  within  the  principle  established  in  Hamlin  v.  Stevens, 
177  N.  Y.  39,  69  N.  E.  118,  where  the  court  said : 

"Such  contracts  should  be  In  writing,  and  the  writing  should  be  produced, 
or,  if  ever  based  upon  parol  evidence,  it  should  be  given  or  corroborated  In 
all  substantial  particulars  by  disinterested  witnesses.  •  •  •  We  wish  to 
be  emphatic  upon  the  subject,  for  we  are  Impressed  with  the  danger,  and  aim 
to  protect  the  community  from  the  spoliation  of  dead  men's  estates  by  proof 
of  such  contracts  through  parol  evidence  given  by  interested  witnesses." 

And  the  same  principle  has  been  now  firmly  established  in  this  state 
and  shown  in  many  cases,  some  of  which  are  mentioned  in  the  prevail- 
ing opinion.  Certainly  in  this  case  there  was  not  such  testimony  of  a 
contract  as  was  required  by  the  Court  of  Appeals  in  Hamlin  v.  Stevens, 
supra,  as  a  basis  for  a  claim  against  the  estate  of  a  decedent,  and  I 
think,  therefore,  the  decree  of  the  surrogate  should  be  reversed,  and 
the  proceedings  dismissed. 


HUNTER  v.  RAMSAY.    (No.  1.) 
(Supreme  Court,  Appellate  Division,  Second  Department    May  14,  1915.) 

1.  JUBY  €=>14 — Nature  of  Action — Legal  ob  ESquitable. 

An  action  ex  contractu,  based  upon  an  agreement  entitling  plaintiff  to 
recover  one-half  of  the  proceeds  of  a  sale  of  laud,  should  be  tried  by  the 
Jury;  but  an  action  to  set  aside  a  conveyance  of  such  land,  on  tbe 
ground  that  it  had  been  procured  by  fraud,  should  be  tried  by  the  court 

[Ed.  Note. — For  other  cases,  see  Jury,  Ont  Dig.  f§  40-60,  S6-83;  Dec 
Dig.  <g=»14.] 

4=:»Por  other  cases  see  same  topic  i  KEY-NUMBER  In  aU  Key-Numbered  Digests  &  Indexea 
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2.  CONTBACTB   ®=»337 — ACTION  FOB  BBEACH. 

In  an  action  against  an  administratrix  of  one  who  had  contracted  to 
share  the  proceeds  of  land  with  plaintiff,  if  the  plaintiff  sued  the  defend- 
ant In  contract,  solely  in  her  representative  capacity,  to  enforce  her  in- 
testate's agreement  to  share  proceeds,  the  complaint  did  not  need  to  state 
when  such  proceeds  were  received  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §§  1682-1C90 ;  Dec. 
Dig.  «=>337.] 

3.  PiEADiNo  €=>364 — Motion  to  Stbiee — ^Action  on  Contbact — Aixeqation 

ov  Fbaud. 

In  an  action  ex  contractu  to  recover  from  an  administratrix  half  of  the 
proceeds  of  a  sale  of  land,  promised  to  plaintiff  by  the  intestate,  allega- 
tions that  the  administratrix  caused  the  property  to  be  deeded  to  her  by 
fraudulent  representations  were  immaterial.  Introducing  a  disturbing  Is- 
sue, &nd  should  be  stricken  out 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  1156-1162; 
Dec.  Dig.  <g=s>364.] 

Appeal  from  Special  Term,  Dutchess  County. 

Action  by  Carrie  R.  Hunter  against  Grace  S.  Ramsay,  individually 
and  as  administratrix.  From  an  amended  order,  defendant  appeals. 
Reversed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Jacob  H.  Shaffer,  of  New  York  City  (Cornelius  A.  Baldwin,  of  New 
York  City,  on  the  brief),  for  appellant. 

George  Card,  of  Poughkeepsie  (Walter  Farrington,  of  Poughkeepsie, 
on  the  brief),  for  respondent. 

PER  CURIAM.  [1-3]  The  case  should  be  tried  by  a  jury,  provided 
the  action  is  based  upon  a  contract  which  entitles  the  plaintiff  to  recover 
one-half  of  the  proceeds  of  sale  of  part  of  the  land.  In  such  case  the 
allegations  that  the  defendant  caused  the  property  to  be  deeded  to  her 
by  Malcom  Ramsay  by  means  of  fraudulent  representations  and  con- 
trivances introduces  an  immaterial  and  disturbing  issue.  If,  however, 
the  action  is  for  the  purpose  of  setting  aside  the  conveyances  to  the  de- 
fendant upon  the  ground  that  they  were  procured  by  the  means  stated, 
the  trial  should  be  by  the  court.  If  the  plaintiff  bases  the  action  upon 
contract,  the  complaint  should  be  made  more  definite  and  certain,  as 
moved,  except  that  it  need  not  be  stated  when  the  proceeds  of  sale 
were  received  by  defendant.  The  plaintiff  may  wish  to  amend  her 
complaint,  and  may  do  so.  In  that  case  the  defendant  may  have  the 
usual  time  to  move  or  to  plead.  If  the  complaint  shall  not  be  amended, 
the  motion  to  strike  out  the  allegations  of  fraud  is  gr?inted  as  moved, 
as  well  as  the  motion  to  make  the  complaint  more  definite  and  certain 
as  to  the  agreement,  as  above  limited.  Costs  are  not  allowed  to  either 
party. 

Order  reversed,  without  costs,  and  motion  granted,  without  costs. 

THOMAS,  J.,  not  voting. 

4=»For  other  cases  see  some  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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HUNTER  V.  RAMSAY.    (No.  2.) 
(Supreme  Oonrt,  Appellate  Division,  Second  Department    Maj  14,  1915.) 

Appeal  from  Special  Term,  Dutchess  County. 

Action  by  Oarrle  R.  Hunter  against  Grace  S.  Ramsay,  individually  and  as 
administratrix.     From  an  order,  defendant  appeals.     Reversed.  

Argued  before  JENKS,  P.  J ,  and  THOMAS,  CARR,  RICH,  and  PUT- 
NAM, JJ. 

Jacob  H.  Shaffer,  of  New  York  City  (Cornelius  A.  Baldwin,  of  New  Xork 
(Tity,  on  the  brief),  for  appellant 

George  Card,  of  Pougbkeepsle  (Walter  Farrington,  of  Poughkeepeie,  on  tbe 
brief),  for  respondent. 

PER  CURIAM.  Inasmuch  as  the  order  to  which  this  order  is  related  la 
reversed,  this  order  Is  also  reversed,  without  costs,  and  motion  denied,  with- 
out costs,  and  defendant  permitted  to  answer  in  conformity  with  the  decision 
in  Appeal  No.  1,  153  N.  Y.  Supp.  408. 

THOMAS,  J.,  not  voting. 


CASSEL  V.  CITY  OP  NEW  YORK.    (No.  7191.) 
(Supreme  Court,  Appellate  Division,  Mrst  Department    May  14,  1915.) 

1.  Municipal    Cobpobations    $s»404 — ^Tobts — Obstruction    of    Access    to 

Hotel — PROPBUiTOKSHrp — Sufficiency  of  Evidence 

In  an  action  by  the  administratrix  of  a  hotel  owner  against  a  city  for 
damages  caused  by  obstructing  the  street  in  front  of  the  hotel,  evidencft 
held  sufficient  to  show  that  the  deceased  was  lessee  and  proprietor  of 
the  premises. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  S{ 
98S»-891,  993-999 ;   Dec.  Dig.  <S=>404.] 

2.  Municipal  Cobpobations  €=>404 — ^Tobts — Obstbuction  op  Access  to  Ho- 

tel— Delat  of  City  in  Seweb  Work — Sufficibnct  of  Evidence. 

In  an  action  by  the  administratrix  of  a  deceased  hotel  proprietor  for 
damages  to  the  business  by  (^structlng  the  street  in  front  of  the  hotel, 
evidence  held  sufficient  to  show  that  the  city  was  responsible  for  part  of 
the  unnecessary  delay  in  prosecuting  the  obstructing  sewer  work. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f§ 
989-991,  993-999;    Dec.  Dig.  <es>404.] 

3.  Limitation   of  Actions  $=»32 — Statute  Applicable — Action   fob    Ob- 

8TRUCTIN0  Street. 

An  action  against  defendant  city,  for  damages  to  a  hotel  business  by 
the  unreasonably  prolonged  obstruction  by  sewer  work  of  a  street  in  front 
of  the  hotel,  was  not  for  damages  to  personal  property,  but  to  the  ease- 
ments of  the'  lessee  of  the  premises  appurtenant  to  and  annexed  to  the 
realty,  entitling  him  to  the  use  of  the  street  for  access  to  the  premises, 
the  damages  being  measured  by  the  diminution  In  the  usable  value  of  the 
realty,  and  the  charter  of  Greater  New  York  (Laws  1901,  c.  466)  {  261,  as 
amended  by  Laws  of  1907,  c.  677,  providing  that  no  action  shall  be  main- 
tained against  the  city  on  a  claim  accruing  for  damages  for  injuries  to 
personal  property,  unless  such  action  shall  be  commenced  within  one 
year,  had  no  application. 

[£d.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  ff 
143-145;   Dec.  Dig.  <g=>32.] 

^tSoFoT  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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-4.  Mtti?icif.&z.  Cobporatioitb  «=>404 — Toktb — Obstbuction  or  Access  to  Ho- 
tel— Seweb  Work — Dklat  of  Contraotobs — SuimciESOY  of  Bvidenob. 
In  an  action  by  the  administratrix  of  a  hotel  owner  against  the  city  for 
damages  caused  by  obstmctliig  the  street  in  front  of  the  hotel,  evidence 
held  sufficient  to  show  that  part  of  the  delay  was  due  to  the  failure  of 
contractors  to  perform  sewer  work  with  due  diligence. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  Si 
989-991,  993-999;    Dec.  Dig.  «s>4(H.] 

&    IfTJNICrPAL      COBPOBATIONS      «=»751 — ^TOBTS SeWXB      WOBK — INDEPENDENT 

CONTBACTOBS — STATUTE. 

Where  a  city,  as  required  by  Charter,  submitted  proposed  sewer  work  to 
public  competitive  bidding,  thereafter  letting  such  work  by  contract,  and, 
upon  defaults  by  successive  contractors,  reletting  the  remaining  work  in 
the  same  manner,  such  contractors  were  not  the  agents  of  the  city,  but 
were  independent  contractors,  for  whose  acta  resulting  in  injury  to  per- 
sons or  property  the  city  was  not  liable,  although  it  could  not  escape 
liability  for  failure  tn  its  own  proper  duty  to  maintain  the  streets  in  a 
reasonably  safe  condition,  as  by  properly  guarding  obstructions  and  exca- 
vations, by  delegating  the  duty  to  the  contractors. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  || 
1580-1582;  Dec.  Dig.  «=»751.] 

8.  MtTNicrPAi.  Corporations  €=751 — Tobts — Judgment — Verdict. 

In  an  action  by  the  administratrix  of  a  deceased  hotel  proprietor  for 
damages  caused  the  property  when  access  to  the  street  on  which  It  was 
abutted  was  cut  off  by  prolonged  sewer  construction,  where  the  Jury  did 
not  find  separately  what  part  of  the  delay  and  damage  was  caused  by 
the  contractors,  but  returned  special  findings  that  both  the  city  and  inde- 
pendent contractors,  for  whose  acts  the  city  was  not  liable,  were  respon- 
sible for  the  delay,  upon  which  Judgment  was  entered  for  the  plaintiff, 
no  part  of  the  recovery  could  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
1580-1582;    Dec.  Dig.  «S=»751.] 

7.  MumoiPAi.   CoBFOBATions   «=»394 — Pubuo   Impbovehkntb — Obstbuction 
OF  Stbxxt — Extent  of  Lzabilitt  of  Crrr. 

Although  a  municipal  corporation  is  not  liable  for  failure  to  make  a 
municipal  improvement,  or  for  consequential  damages  to  the  owners  or 
occupants  of  property  abutting  on  a  street  which  it  obstructs  in  making 
such  an  Improvement  under  legislative  authority,  even  if  any  unauthor- 
ized obstruction  of  a  street  is  a  public  nuisance,  and  a  private  nuisance  If 
special  damage  Is  caused  thereby,  and  although  such  corporation  is  not 
liable  for  its  officers'  errors  of  Judgment  in  determining  the  plan  of  a 
public  improvement,  or  for  their  errors  in  determining  in  advance  the 
I>erlod  within  which  such  work  shall  be  performed,  it  is  nevertheless  such 
corporation's  duty,  in  exercising  its  legislative  authority  to  make  improve- 
ments requiring  the  obstruction  of  streets,  to  use  reasonable  care  and  dili- 
gence, to  see  that  the  street  shall  not  be  unnecessarily  obstructed,  and 
tliat  necessary  obstructions  shall  not  be  continued  beyond  the  time  rea- 
sonably required  for  the  Improvement 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {J 
938-945;   Dec.  Dig.  «s>394.] 

Ingraham,  P.  J.,  and  McLaughlin,  J.,  dissenting  In  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Josephine  Cassel,  as  administratrix,  against  the  City 
of  New  York.  Judgment  for  plaintiff,  and  defendant  appeals  there- 
from, and  from  an  order  for  an  additional  allowance  and  denying 
its  motion  for  a  new  trial.    Reversed,  and  new  trial  granted. 

^=9FDr  oUier  eaaw  tee  lame  topic  A  KEY-NUUBBR  In  »U  Key-Numbered  Digests  ft  Indezea 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  BOWLING,  and  HOTCHKISS,  JJ. 

John  F.  O'Brien,  of  New  York  City  (Terence  Farley,  of  New  York 
City,  on  the  brief),  for  appellant. 

Chase  Mellen,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  plaintiff's  intestate,  claiming  to  be  the  pro- 
prietor of  a  hotel  and  restaurant  business  conducted  on  premises  at 
the  southeasterly  corner  of  Webster  and  Wendover  avenues  in  the 
borough  of  the  Bronx,  New  York,  brought  this  action  to  recover  dam- 
ages caused  by  the  obstruction  of  access  to  the  premises  through  al- 
leged unreasonable  delay  on  the  part  of  the  city,  its  servants,  agents, 
and  contractors  in  the  period  of  time  employed  in  constructing  a  sew- 
er, known  as  the  storm '  relief  tunnel  sewer,  from  the  Webster  avenue 
sewer,  in  front  of  the  premises,  and  his  administratrix,  who  was  duly 
substituted  as  plaintiff,  has  recovered  under  a  charge  by  which  the  jury 
were  permitted  to  hold  the  city  liable  for  any  unreasonable  delay  on 
its  part,  or  on  the  part  of  its  agents,  servants,  or  contractors  to  whom 
it  let  the  work. 

[1]  For  a  period  of  12  years  prior  to  the  6th  day  of  March,  1901, 
the  decedent  had  been  engaged  in  the  hotel  business  on  Park  avenue, 
and  on  that  day  he  moved  to  the  premises  in  question,  which  were  two 
blocks  westerly  therefrom.  The  appellant  contends  that  it  was  not 
satisfactorily  shown  that  the  plaintiff's  intestate  conducted  the  busi- 
ness ;  but  I  think  that  the  evidence  fairly  shows  that  he  did.  It  ap- 
pears that  he  leased  the  premises  from  the  Eichler  Brewing  Company, 
and  in  the  four  story  building  thereon  conducted  a  restaurant,  a  hotel 
with  18  rooms  for  guests,  and  a  bar,  and  also  from  1904  a  large  ban- 
quet hall  adjoining  the  property,  but  the  liquor  tax  license  was  nev- 
er issued  in  his  name.  Counsel  for  the  plaintiff  on  the  trial  withdrew 
any  claim  for  damages  on  account  of  any  injury  to  the  liquor  busi- 
ness, and  the  award  of  damages  was  confined  to  the  hotel  and  res- 
taurant business.  The  claim  that  tlie  decedent  was  not  the  proprietor 
is  based  on  the  facts  that  the  bar,  restaurant,  and  hotel  were  con- 
ducted together,  that  the  liquor  tax  certificates  were  issued  to  his 
family,  who,  it  is  claimed,  thereby  became  interested  in  the  entire  busi- 
ness, and  that  his  wife  took  charge  of  the  room  receipts  as  her  own.  I 
think  the  weight  of  the  evidence  supports  the  finding  of  the  jury  that 
the  decedent  was  the  lessee  and  proprietor. 

[2]  By  virtue  of  the  authority  conferred  by  its  charter,  the  city 
prepared  plans  and  specifications  for  the  construction  of  the  sewer  or 
tunnel  in  question,  which  was  to  be  constructed  from  a  point  at  or  near 
Webster  avenue  at  its  iritersection  with  Wendover  avenue  to  the  Har- 
lem river  at  High  Bridge.  Wendover  avenue  was  about  100  feet  in 
width,  and  ran  nearly  east  and  west.  Webster  avenue  ran  nearly  north 
and  south,  along  the  westerly  side  thereof,  and  between  it  and  what  is 
known  as  Claremont  Park  ran  Clay  avenue,  and  at  this  point  it  and 
Webster  avenue  came  together,  running  practically  parallel,  thus  mak- 
ing a  street  between  the  hotel  and  Claremont  Park  on  the  west  of 
considerably  more  than  100  feet  in  width.    The  city  advertised  for 
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proposals,  and  duly  let  the  work  to  one  Flannagan,  who  duly  entered 
into  a  contract  with  the  city  therefor  on  the  2d  day  of  March,  1906. 
The  period  within  which  he  was  required  to  perform  the  work  was 
400  consecutive  calendar  days.  The  contract  required  that  a  tunnel, 
and  not  an  open  trench,  be  excavated  for  most  of  the  distance  for  the 
construction  of  the  sewer.  The  contractor  was  required  to  prosecute 
the  work  of  constructing  the  tunnel  in  at  least  four  places  simulta- 
neously, and  with  sufficient  shifts  of  men  at  each  place  to  continue  the 
work  day  and  night.  Flannagan  commenced  work  about  the  20th  day 
of  March,  1906,  or  shortly  thereafter.  It  appears  that  ground  was 
broken  for  the  portal  of  the  tunnel  about  170  feet  west  of  the  hotel, 
and  that  the  excavation  was  about  75  feet  long,  evidently  east  and  west, 
by  18  feet  in  width.  On  the  19th  of  April,  1906,  the  contractor  erected 
a  fence  around  the  portal,  cutting  off  Clay  avenue  entirely  and  cutting 
oflf  the  westerly  side  of  Webster  avenue  from  a  line  four  feet  easterly 
of  the  westerly  curb  thereof,  leaving  Webster  avenue  between  the 
fence  and  the  hotel  free  for  traffic.  A  derrick  and  other  appliances 
were  used  in  making  the  excavation,  which  required  considerable  blast- 
ing. Flannagan  continued  the  work  until  the  7th  day  of  April,  1907, 
when  he  died.  After  his  death  his  widow  proceeded  with  the  work  until 
August,  1907,  when  she  gave  notice  to  the  city  authorities  that  she  in- 
tended to  remove  the  pumps  installed  to  keep  the  tunnel  free  from  wa- 
ter and  to  discontinue  the  work,- and  she  did  remove  some  of  the  pumps 
and  dismantled  part  of  the  plant  and  refused  to  continue  the  work.  A 
formal  notice  of  abandonment  was  given  her  by  the  borough  president 
on  the  29th  day  of  August,  1907.  It  was  estimated  that  the  entire 
excavation  would  require  the  removal  of  75,000  cubic  yards  of  earth 
and  rock,  and  the  city  authorities  estimated  that  the  work  remaining 
to  be  done  when  Flannagan's  widow  abandoned  it  was  25,000  cubic 
yards.  According  to  the  testimony,  an  entire  month  was  required  by 
the  city  authorities  to  estimate  the  work  remaining  to  be  done  in  or- 
der to  readvertise  for  proposals  therefor,  and  it  shows  that  the  city 
authorities  proceeded  with  due  diligence  and  called  for  proposals  for 
finishing  the  work  to  be  in  by  October  1,  1907.  The  contract  for  com- 
pleting the  work  was  let  to  the  Williams  Engineering  &  Contracting 
Company  on  the  6th  day  of  November,  1907.  The  second  contractor 
began  work  at  the  High  Bridge  end  and  other  points  on  the  4th  day  of 
December,  1907,  but  did  not  resume  work  at  the  Webster  avenue  end 
until  July,  1908,  and  it  appears  that  Flannagan  had  ceased  work  on  the 
Webster  avenue  end  of  the  tunnel  on  the  18th  of  January,  1907,  and 
no  work  was  done  there  for  that  period,  or  for  about  U/^  years.  During 
this  period,  however,  Webster  avenue  remained  open  to  the  extent  stat- 
ed ;  and  it  is  manifest  that  access  to  the  hotel  was  not  interfered  with, 
and  no  damage  is  claimed  therefor.  After  work  under  the  first  con- 
tract was  abandoned  it  became  necessary  to  have  pumps  installed  and 
kept  in  operation  to  keep  the  tunnel  free  from  water,  and  for  that 
purpose  the  city  employed  an  independent  contractor  at  $60  per  day. 
There  was  some  delay  incident  to  the  removal  of  machinery  and  sup- 
plies left  on  the  work  under  the  first  contract. 

According  to  the  testimony  of  the  president  of  the  second  contractor, 
it  was  delayed  in  proceeding  with  the  work  by  the  failure  of  the  city's 
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engineers  to  give  orders,  and  on  that  testimony  the  jury  was  warrant- 
ed in  finding  th^t  some  of  the  delay  thus  caused  was  unnecessary,  and 
that  the  representatives  of  the  city  were  responsible  therefor.  Accord- 
ing to  testimony  offered  in  behalf  of  the  city,  the  second  contractor 
failed  to  install  pumps  for  a  period  of  three  or  four  months  after  it 
was  ordered  so  to  do ;  but  the  president  of  the  second  contractor  testi- 
fied, in  substance,  that  he  was  delayed  in  installing  his  pumps  by  the 
maintenance  of  the  pumps  of  the  independent  contractor  and  by  the 
failure  of  the  city  authorities  to  allow  him  to  install  his  pumps.  This 
likewise  presented  a  question  of  fact  upon  which  the  jury  was  warrant- 
ed in  finding  that  the  city  authorities  were  responsible  for  this  delay. 
Other  delay  was  caused  by  the  failure  of  the  second  contractor  to  use 
concrete  as  required  by  the  engineer  in  charge.  The  second  contractor 
claimed  that  its  contract  did  not  require  the  concrete,  and  whether  it 
did  or  not  was  not  conclusively  shown.  The  second  contractor  also 
claimed  that  the  work  was  retarded  by  its  being  unreasonably  required 
by  the  city  authorities  to  leave  certain  concrete  forms  in  place  for  a 
period  of  three  weeks.  The  city  failed  to  show  that  this  was  unneces- 
sary. In  behalf  of  the  city,  evidence  was  given  tending  to  show  that 
the  second  contractor  failed  to  perform  the  work  as  required  by  the 
contract  and  directed  by  the  engineers  in  charge,  and  unreasonably 
resisted  orders  given,  and  in  some  instances  wholly  failed  to  comply 
therewith.  This  evidence  is  controverted,  but  the  fair  preponderance 
of  the  evidence  is  that  the  second  contractor  was  guilty  of  unreason- 
able delay,  and  that  the  representatives  of  the  city  made  every  reason- 
able effort  to  require  the  contractor  to  proceed  with  more  diligence. 
Finally  the  second  contractor  stopped  working  the  pumps,  and  ordered 
his  employes  from  the  work,  and  on  this  being  duly  certified  to  the  bor- 
ough president  by  the  engineer  in  charge  of  the  work,  as  provided  by 
the  contract,  the  borough  president,  pursuant  to  the  provisions  of  the 
contract,  gave  the  contractor  formal  notice  that,  on  account  of  his  un- 
reasonable delay  and  willful  failure  to  execute  orders,  the  city  would 
take  over  the  uncompleted  work  and  finish  it  at  the  expense  of  the 
contractor.  The  city's  engineers  thereupon  proceeded  to  estimate  the 
work  remaining  to  be  done  with  a  view  to  advertising  for  proposals 
therefor;  but,  the  tunnel  being  a  mile  in  length  and  the  work  being  in 
various  places  and  stages  of  completion,  this  necessarily  required  con- 
siderable time.  Proposals  for  the  completion  of  the  work  were  finally 
invited,  and  on  the  12th  day  of  January,  1909,  the  contract  therefor 
was  awarded  to  McDonald  &  Barry ;  the  contract  was  executed  on  the 
2d  of  March,  and  the  work  commenced  on  the  19th  of  April,  1909,  and 
finished  on  the  Sth  day  of  May,  1910. 

It  was  not  satisfactorily  shown  that  the  period  which  elapsed  be- 
tween the  notice  terminating  the  second  contract  and  the  award  of  the 
third  contract  and  the  signing  thereof  and  the  commencement  of  the 
work  thereunder  was  required,  and  the  chief  engineer  of  sewers  for 
the  borough  of  the  Bronx  testified  that  he  was  unable  to  explain  it 
The  jury,  therefore,  were  warranted  in  charging  tlie  city  with  unrea- 
sonable delay  for  a  considerable  part  of  this  period.  It  appears  that 
on  the  3d  of  September,  1908,  the  fence  around  the  portal  was  ex- 
tended easterly  in  Webster  avenue  to  within  10  or  12  feet  of  the 
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easterly  curb,  leaving  only  sufficient  space  in  the  carriageway  for  a 
single  street  railway  track  which  ran  along  the  avenue.  It  further 
appears  that  the  fence  was  moved  to  the  easterly  curb  on  June  11,  1909, 
thus  closing  the  carriageway,  and  that  it  so  remained  until  about  the 
29th  of  December,  1909,  when  the  westerly  side  of  the  avenue  was 
opened  for  traffic,  and  all  obstructions  were  removed  on  the  16th  day 
of  February,  1910.  Prior  to  completion  by  McDonald  &  Barry,  the 
street  was  twice  paved,  which  necessarily  obstructed  it.  It  appears 
that  the  third  contractor  proceeded  with  due  diligence  in  completing 
the  work.  Their  contract  required  that  the  work  be  completed  in  150 
days.  Their  work,  however,  was  delayed  by  the  flooding  of  the  tun- 
nel on  four  different  occasions,  by  a  hole  being  broken  into  an  adjoin- 
ing sewer  by  employes  of  the  city,  and  they  recovered  damages  of  the 
city  therefor.  They  were  given  an  extension  of  75  days  wiUiin  which 
to  complete  the  work,  but  they  only  required  60  days  of  the  additional 
period. 

It  does  not  appear  that  the  sidewalk  adjacent  to  the  hotel,  either  on 
Wendover  avenue  or  Webster  avenue,  was  ever  obstructed ;  but  it  was 
shown  that  for  a  time  Wendover  avenue,  at  its  intersection  with  Web- 
ster avenue,  was  obstructed  by  materids  dumped  from  the  excavation 
north  of  the  fence  around  the  same  and  in  constructing  the  sewer 
across  Wendover  avenue.  It  appears  that  Flannagan  made  some  claim 
against  the  city  which  was  settled.  It  is  claimed  in  the  brief  for  the 
city  that  the  settlement  was  for  the  work  done,  but  neither  the  nature 
of  the  claim  nor  the  basis  of  the  settlement  is  shown  by  the  record.  It 
also  appears  that  the  second  contractor  made  claim  against  the  city  for 
$370,000,  and  that  the  city  settled  it  for  $100,000,  which  it  was  shown 
was  less  than  the  value  of  the  work  actually  done. 

Counsel  for  the  city  duly  moved  for  a  dismissal  of  the  complaint  at 
the  close  of  the  plaintiff's  case  and  at  the  close  of  all  the  evidence, 
upon  the  grounds,  among  others,  that  no  cause  of  action  was  shown, 
and  that  the  damages  were  consequential  and  incidental  to  a  lawful 
improvement  and  are  deemed  damnum  absque  injuria;  that  the  dam- 
ages were  caused  by  the  lawful  acts  of  independent  contractors  whose 
duty  it  was  to  prosecute  the  work  with  reasonable  dispatch,  and  for 
whose  failure  in  that  regard  the  city  was  not  liable;  that  it  was  not 
shown  that  the  work  was  unreasonably  delayed  by  any  act  or  omission 
for  which  the  city  could  be  held  liablfe ;  that  the  decedent  was  unlaw- 
fully engaged  in  conducting  the  liquor  business  in  connection  with  the 
hotel  and  restaurant,  and  that  the  lawful  and  unlawful  business  could 
not  be  segregated;  that  it  could  not  be  determined  that  the  lawful 
business  would  have  suffered  were  it  not  for  its  connection  with  and 
dependence  upon  the  unlawful  business;  that  the  cause  of  action,  if 
any,  did  not  accrue  to  the  plaintiff's  intestate,  and  that  it  was  not  shown 
thait  a  certified  claim  had  been  duly  filed  with  the  comptroller ;  and  the 
defendant  moved  separately  for  a  dismissal  with  respect  to  the  dam- 
ages claimed  to  have  accrued  prior  to  the  15th  day  of  June,  1909,  and 
prior  to  the  25th  day  of  July,  1909.  The  motions  were  denied,  and 
counsel  for  defendant  duly  excepted.  The  court  thereupon  submitted 
to  the  jury  four  questions,  namely:  (1)  Whether  the  city  by  the  acts 
or  omissions  of  its  officers  or  engineers,  or  any  of  them,  unreasonably 
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prolonged  the  building  of  the  sewer ;  (2)  whether  the  contractors  em- 
ployed by  the  city  unreasonably  prolonged  the  building  of  the  sewer; 
(3)  whether  the  city  in  building  tlie  sewer  interfered  with  ingress  to  and 
egress  from  the  hotel  for  an  unreasonable  length  of  time,  ail  of  which 
questions  were  answered  in  the  affirmative;  (4)  the  damage  to  the 
usable  value  of  the  hotel  property  for  the  whole  period  during  which 
the  easement  of  the  intestate  was  interfered  with  after  the  lapse  of  a 
reasonable  time  for  building  the  sewer,  which  the  jury  fixed  at  $7,500, 
and  the  usable  period  after  July,  1909,  which  the  jury  fixed  at  $1,625. 
The  jury  reported  that  the  $7,500  included  the  period  after  as  well 
lis  before  July,  1909.  The  court  then,  on  motion  of  counsel  for  the 
plaintiff,  directed  a  verdict  in  favor  of  the  plaintiff  for  $7,500,  and 
counsel  for  the  city  excepted. 

[3]  The  learned  counsel  for  the  city  contend  at  the  outset  that  the 
action  was  barred  by  the  statute  of  limitations  prescribed  by  section 
261  of  the  Greater  New  York  Charter  (Laws  1901,  c.  466),  as  amended 
by  Laws  of  1907,  c.  677.  That  statute  provides,  amoi^  other  thmgs, 
that  no  action  shall  be  maintained  against  the  city  on  a  daim  "accruing 
after  the  passage  of  this  act,  for  damages  for  injuries  to  personal  prop- 
erty, or  for  the  destruction  thereof,  alleged  to  have  been  sustained  by 
reason  of  the  negligence  of,  or  by  the  creation  or  maintenance  of  a  nui- 
sance by,  said  city,  or  any  department,  board,  officer,  agent  or  employe 
thereof,"  unless  the  action  shall  be  commenced  within  one  year  after 
the  cause  of  action  shall  have  accrued,  nor  unless  notice  of  intention 
to  commence  it  and  of  the  time  when  and  the  place  where  the  damages 
were  incurred  or  sustained,  together  with  a  verified  statement  showing 
in  detail  the  property  alleged  to  have  been  damaged  or  destroyed,  and 
the  value  thereof,  shall  have  been  filed  with  the  comptroller  "within 
six  months  after  such  cause  of  action  shall  have  accrued."  If  the  pro- 
visions of  that  section  were  applicable  to  this  action,  the  point,  on  the 
uncontroverted  facts,  would  be  well  taken.  I  am  of  opinion  that  the 
trial  court  rightly  held  that  the  action  is  not  for  damages  to  personal 
property,  but  to  the  easements  of  the  plaintiff's  intestate  as  lessee  of 
the  premises,  which  were  appurtenant  to  and  remained  annexed  to  the 
realty  and  entitled  him  to  the  use  of  the  street  for  access  to  and  egress 
from  the  premises,  and  the  damages  in  such  case  are  measured  by  the 
diminution  in  the  usable  value  of  the  realty.  Bates  v.  Holbrook,  67  App. 
Div.  26,  73  N.  Y.  Supp.  417.  affirmed  171  N.  Y.  460,  64  N.  E.  181 ; 
Id.,  second  appeal,  89  App.  Div.  548,  85  N.  Y.  Supp.  673,  appeal  dis- 
missed 178  N.  Y.  568,  70  N.  E.  1094;  Hall  Sons  Co.  v.  Sundstrom, 
138  App  Div.  548,  123  N.  Y.  Supp.  390.  See,  also,  Bly  v.  Edison  Elec. 
L.  Co..  54  App.  Div.  427,  66  N.  Y.  Supp.  737,  reversed  172  N.  Y.  1, 64 
N.  E.  745,  58  L.  R.  A.  500;  Id.,  Ill  App.  Div.  170, 97  N.  Y.  Supp.  592, 
affirmed  188  N.  Y.  582.  81  N.  E.  1160;  Kernochan  v.  N.  Y.  El.  R.  R. 
Co..  128  N.  Y.  559,  29  N.  E.  65 ;  Kane  v.  N.  Y.  El.  R.  R.  Co.,  125  N. 
Y.  164,  26  N.  E.  278,  11  L.  R.  A.  640;  Lahr  v.  Met.  El.  R.  Co.,  104 
N.  Y.  268,  10  N.  E.  528;  Bohm  v.  Met.  El.  Rd.  Co.,  129  N.  Y.  576,  29 
N.  E.  802. 14  L.  R.  A.  344. 

[4-8]  It  appears  by  the  special  verdict,  which  is  sustained  by  the 
evidence,  that  part  of  the  delay  for  which  the  recovery  has  been  h-^d 
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was  due  to  the  failure  of  the  contractors  to  perform  their  wort<  with 
due  diligence  as  required  by  the  contract  and  by  the  orders  duly  given 
by  those  in  charge  of  the  work  for  the  city.  The  city  could  not  perform 
this  work  itself,  for  the  charter  required  that  it  submit  the  work  to 
public  competitive  bidding,  and  that  it  thereafter  let  the  work  by  con- 
tract, and  as  each  successive  contractor  failed  to  perform,  and  the  city 
took  over  the  work,  it  was  obliged  to  relet  the  remaining  work  in  the 
same  manner.  Greater  New  York  Charter,  §§  397,  419.  Such  con- 
tractors are  not  the  agents  of  the  city,  but  are  independent  contractors, 
for  whose  acts  resulting  in  injury  to  persons  or  to  property  it  is  not 
liable  (Storrs  v.  City  of  Utica,  17  N.  Y.  104,  72  Am.  Dec.  437;  Up- 
pington  V.  City  of  New  York,  165  N.  Y.  222,  59  N.  E.  91,  53  L.  R.  A. 
550;  Deming  v.  Terminal  Ry.  of  Buffalo,  169  N.  Y.  1,  61  N.  E.  983, 
88  Am.  St.  Rep.  521),  but  of  course  the  statutory  duty  of  the  city  to 
maintain  the  streets  in  a  reasonably  safe  condition  continues,  and  for 
its  failure  to  perform  that  duty,  as  by  failing  properly  to  guard  ob- 
structions and  excavations,  even  though  it  requires  the  contractors  so 
to  do,  it  remains  liable  (Deming  v.  Terminal  Ry.,  supra;  Pettengill 
V.  City  of  Yonkers,  116  N.  Y.  558,  22  N.  E.  1095,  15  Am.  St.  Rep.  442; 
Brusso  V.  City  of  Buffalo,  90  N.  Y.  679).  No  precedent  has  been 'cited, 
and  we  have  found  none,  holdinf*  that  the  city  is  liable  to  an  abutting 
property  owner  for  consequential  damages  resulting  from  unreasonable 
delay  on  the  part  of  an  independent  contractor  in  performing  work  in- 
volving an  excavation  or  obstruction  of  a  public  street.  To  hold  the 
city  liable  for  such  delay  would,  in  effect,  make  the  contractor  the  agent 
of  the  city  and  render  it  absolutely  liable  for  the  performance  of  work, 
which  it  is  thus  required  to  have  performed  by  a  contractor,  within  a 
reasonable  time  after  the  commencement  thereof,  notwithstanding  the 
fact  that  the  work  may  be  unreasonably  delayed  by  the  contractor,  even 
though  the  city  and  its  representatives  in  charge  of  the  work  exercise 
all  due  diligence  to  require  prompt  performance,  and  notwithstanding 
the  fact  that  delays  may  necessarily  be  caused  by  reletting  the  work  in 
case  of  an  abandonment  or  for  other  cause.  It  would  be  unreasonable 
to  hold  the  city  for  delay  which  it  could  not  obviate,  and  therefore,  I 
think,  it  is  not  liable  for  delay  caused  by  a  contractor  without  fault  on 
its  part  when  it  was  obliged  to  do  the  work  by  contract.  The  jury  did 
not  find  separately  the  delay  and  damage  caused  by  the  contractors, 
and  therefore  no  part  of  the  recovery  can  be  sustained. 

[7]  I  am  of  opinion,  however,  that  the  complaint  should  not  be  dis- 
missed. A  municipal  corporation  is  not  liable  for  its  failure  to  make  a 
municipal  improvement;  nor  is  it  liable  for  consequential  damages  to 
the  owners  or  occupants  of  property  abutting  on  a  street  which  it  opens 
and  obstructs  in  making  a  municipal  improvement,  for  which  it  has 
legislative  authority.  Dillon  on  Municipal  Corp.  (5th  Ed.)  §  1674; 
Uppington  V.  City  of  New  York,  supra.  Any  unauthorized  obstruc- 
tion of  a  public  street  is  a  public  nuisance,  and  a  private  nuisance  also 
if  special  damages  are  caused  thereby  to  the  owners  or  occupants  of 
abutting  property.  Dillon  on  Municipal  Corp.  (5th  Ed.)  §§  69,  1170; 
Callanan  v.  Oilman  et  al.,  107  N.  Y.  360,  14  N.  E.  264,  1  Am.  St.  Rep. 
831 ;  Cohen  v.  Mayor,  etc.,  City  of  New  York,  113  N.  Y.  532,  21  N.  E. 
153  N.Y.S.— 27 
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700,  4  L.  R.  A.  406,  10  Am.  St.  Rep.  506.  Ordinarily  a  municipal  cor- 
poration is  not  liable  for  an  error  of  judgment  on  the  part  of  its  ofEcials 
or  representatives  in  determining  upon  a  plan  for  a  public  improvement 
(Atwater  v.  Trustees,  etc.,  124  N.  Y.  602, 27  N.  E.  385;  Seifert  v.  City 
of  Brooklyn,  101  N.  Y.  136,  4  N.  E.  321,  54  Am.  Rep.  664;  Rochester 
White  Lead  Co.  v.  City  of  Rochester,  3  N.  Y.  465,  53  Am.  Dec.  316; 
Ur^uhart  v.  City  of  Ogdensburgh,  97  N,  Y.  238;  Uppington  v.  City 
of  New  York,  supra) ;  nor  where  tiie  work  is  required  to  be  performed 
by  contract  is  it  liable,  I  think,  for  an  error  of  judgment  in  determining 
in  advance  the  period  within  which  the  work  should  be  performed 
(see  Atwater  v.  Trustees,  etc.,  supra,  at  page  611  of  124  N,  Y.,  27  N. 
E.  385,  and  Seifert  v.  City  of  Brookljm,  supra).  It  is,  however,  I  think, 
the  duty  of  a  municipal  corporation  in  exercising  its  legislative  authori- 
ty to  make  improvements  requiring  the  obstruction  of  streets,  to  use 
reasonable  care  and  diligence  to  the  end  that  the  street  shall  not  be 
unnecessarily  obstructed,  and  that  necessary  obstructions  shall  not  be 
continued  beyond  the  time  reasonably  required  for  making  the  improve- 
ment ;  and,  although  the  precise  point  has  not  been  adjudicated  vithin 
this  jurisdiction,  such  a  rule  of  liability  has  been  repeatedly  recognized 
in  the'  opinions  of  our  courts,  and  it  has  been  so  adjudicated  elsewhere. 
28  Cyc.  1079;  Lefkovitz  v.  Chicago,  fcS  111.  23,  87  N.  E.  58;  Rochest- 
er White  Lead  Co.  v.  City  of  Rochester,  supra ;  Bates  v.  Holbrook,  171 
N.  Y.  460,  64  N.  E.  181 ;  Dillon  on  Municipal  Corp.  (Sth  Ed.)  §§  1168, 
1169,  1170;  St.  John  v.  Mayor,  etc.,  16  N.  Y.  Super.  Ct.  483;  People 
v.  Cunningham,  1  Denio,  524,  43  Am.  Dec.  709  See,  also,  Atwater  v. 
Trustees,  etc.,  supra;  Uppington  v.  City  of  New  York,  supra;  Cal- 
lanan  v.  Oilman,  supra;  Frick  v.  Kansas  City,  117  Mo.  App.  488,  495, 
93  S.  W.  351 ;  Williams  v.  Tripp,  11  R.  I.  447;  State  ex  rel.  Beatty  v. 
City  of  Omaha,  14  Neb.  265,  15  N.  W.  210,  45  Am.  Rep.  108;  Wilkes 
V.  Hangerford  Market  Co.,  2  Bing.  (N.  C.)  281.  If  the  city  be  not  lia- 
ble for  consequential  damages  from  unreasonable  delay  in  the  prosecu- 
tion of  a  public  improvement  in  any  circumstance,  then  it  may  com- 
pletely obstruct  a  street  and  abandon  work  on  the  improvement  in- 
definitely, and  abutting  shopkeepers  would  have  no  redress.  I  am  of 
opinion  tiiat  the  extent  of  the  immunity  of  a  municipal  corporation 
from  liability  for  obstructing  streets  in  making  public  improvements 
is  for  the  period  reasonably  necessary  for  the  performance  of  the  work, 
with  immunity  also  from  liability  for  errors  of  judgment  with  respect 
to  the  period  required  for  the  performance  of  the  work,  and  from 
liability  for  delays  caused  by  contractors  without  its  fault.  In  the  case 
at  bar,  it  appears  that  work  on  the  improvement  opposite  the  hotel  in 
question,  after  the  street  was  obstructed  so  as  to  result  in  consequential 
damages  to  the  proprietor  of  the  hotel,  was  suspended  at  one  time  for  a 
period  of  upwards  of  one  year  and  a  half,  and  that  a  large  part  of  this 
delay  was  caused  by  the  failure  of  the  representatives  of  the  city  in 
charge  of  the  work  to  exercise  due  diligence  in  requiring  the  contractor 
to  proceed  with  the  work,  or  in  declaring  the  contract  abandoned  and  in 
reletting  the  work.  The  case,  therefore,  I  think,  presented  questions 
of  fact  for  the  consideration  of  the  jury  with  respect  to  the  liability  of 
the  city. 
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It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellants  to  abide  the  event  Set- 
tle order  on  notice. 

DOWLING  and  HOTCHKISS,  JJ.,  concur. 

INGRAHAM,  P.  J.  I  concur  with  my  Brother  LAUGHLIN  in  the 
reversal  of  this  judgment,  but  I  think  that  the  defendant  was  entitled 
to  a  dismissal  of  the  complaint  or  a  direction  of  a  verdict  in  its  favor 
at  the  close  of  the  whole  testimony.  The  distinction  between  the  lia- 
bility of  a  municipal  corporation  acting  under  legislative  authority  in 
constructing  a  public  work,  and  thus  exercising  governmental  powers 
delegated  to  it  by  the  state,  and  that  where  a  municipal  corporation,  as 
a  private  owner  of  property,  is  engaged  in  improving  its  property  or 
constructing  a  work  for  the  benefit  of  the  corporation,  is  clearly  rec- 
ognized in  all  of  the  decisions  of  this  state  dealing  with  this  subject. 
Radcliff's  Executors  v.  Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  195,  53  Am. 
Dec  357,  settled  for  this  state  that  a  municipal  corporation,  thus  exer- 
cising governmental  powers  conferred  upon  it  by  the  state,  is  not  liable 
for  consequential  damages  to  abutting  property,  there  being  no  want 
of  care  or  skill  in  the  execution  of  the  work  and  no  provision  in  the 
charter  for  the  payment  of  damages  of  that  kind.  And  since  that 
time  this  principle  has  been  consistently  applied.  In  Atwater  v.  Trus- 
tees, etc.,  124  N,  Y.  602,  608,  27  N.  E.  385,  it  is  said : 

"The  doctrine,  however,  is  well  established  In  this  state  that  public  oScers 
lawfully  employed  in  making  public  improvements,  and  coiporatlonB  engaged 
In  the  performance  of  work  of  a  public  nature  authorized  by  law,  are  not  lia- 
ble  for  consequential  damages  occasioned  by  It  to  others,  unless  caused  by 
misconduct,  negligence,  or  unskUUulness." 

And  in  Uppington  v.  City,  165  N.  Y.  222,  231,  59  N.  E.  91,  53  L.  R. 
A.  550,  it  is  said : 

"Consequential  damages,  more  or  less  serious,  naturally  result  from  making 
extensive  Improvements  in  a  public  street  occupied  with  dwellings  standing 
upon  either  side.  The  city,  however,  Is  not  liable  therefor  at  common  law 
80  long  as  they  aire  confined  to  consequences  that  are  the  necessary  and  usual 
result  of  the  proper  exercise  of  the  power  to  make  the  improvement.  •  •  • 
When,  however,  the  city  has  power  to  let  the  work,  and  it  enters  into  con- 
tract with  competent  contractors,  doing  an  independent  business,  who  agree  to 
furnish  the  necessary  materials  and  labor  and  make  the  entire  improvement 
according  to  specdflcatlons  prepared  in  advance,  for  a  lump  sum,  or  Its  equiva- 
lent, they  are  not  the  servants  or  agents  of  the  city,  but  are  independent  con- 
tractors, and  the  city  is  not  liable  for  their  negligence,  even  when  it  reserves 
the  right  to  change,  inspect,  and  supervise  to  the  extent  necessary  to  produce 
the  result  intended  by  the  contract,  provided  the  plan  la  reasonably  safe,  the 
work  Is  lawful,  Is  not  a  nuisance  when  completed,  and  there  is  no  interference 
therewith  by  municipal  officers,  which  results  in  injury." 

In  making  the  public  improvement  in  question  the  city  was  required 
by  the  Legislature  to  do  the  work  by  contract  let  after  public  bidding, 
and  the  city  had  no  power  to  have  this  work  done  in  any  other  way.  As 
thus  required  by  the  Legislature,  it  advertised  for  bids  for  doing  the 
work,  proposed  a  contract,  which  is  not  complained  of,  executed  the 
contract  as  required  by  the  charter,  and  the  contractor  .proceeded  in 
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the  execution  of  the  work.  I  do  not  understand  that  there  is  any  evi- 
dence to  justify  a  finding  that  the  contractor  unnecessarily  obstructed 
the  street,  or  that  the  city  was  negligent,  or  that  any  of  the  responsible 
officers  of  the  city  were  responsible  for  any  unnecessary  obstruction 
in  the  street,  and  the  only  evidence  that  I  can  see  upon  which  lany 
claim  of  negligence  on  behalf  of  the  city  or  its  officers  can  be  based 
is  that  the  municipal  authorities  did  not  exercise  sufficient  diligence 
in  exercising  the  power  under  the  contract  to  terminate  it  when  the  orig- 
inal contractor  failed  to  complete  it  according  to  its  terms  and  make 
a  new  contract  for  the  completion  of  the  work.  Now,  the  original 
contractor  failed  to  complete,  the  municipal  officers  finally  terminated 
the  contract,  and  subsequently  made  a  new  contract  with  new  con- 
tractors to  complete  its  work.  The  new  contractors  subsequently  de- 
faulted, and  the  city  again  terminated  the  second  contract,  and  the 
work  was  finally  completed.  Thus  the  delay  was  caused,  not  by  any 
act  of  the  city  officials,  but  by  the  failure  of  contractors  to  complete 
the  work  which  the  city  was  compelled  to  have  done  by  contract,  and 
the  question  whether  it  would  be  for  the  public  interest,  as  well  as 
for  the  interest  of  the  abutting  property,  to  terminate  a  contract  and 
to  advertise  for  new  bids,  it  seems  to  me,  is  one  that  necessarily  had 
to  be  determined  by  the  municipal  authorities,  and  the  determination 
of  that  question,  where  there  is  no  element  of  fraud  or  bad  faith,  would 
not,  I  think,  impose  a  liability  on  the  defendant.  Although  there  was 
a  failure  to  complete  in  time,  it  is  obviously  often  to  the  advantage  of 
both  the  municipality  and  the  abutting  owners  that  the  contractors 
should  be  allowed  to  complete  the  contract,  rather  than  to  go  to  the  ex- 
pense and  increased  cost  of  terminating  the  contract  and  advertising 
for  new  bids.  It  was  certainly  not  the  fault  of  the  city  or  its  respon- 
sible officers  that  these  contractors  failed  in  the  completion  of  their 
contract.  And  there  was  no  evidence,  I  think,  to  justify  a  finding  that 
the  delay  in  the  making  of  new  contracts,  or  the  delay  in  the  completion 
of  the  work  by  the  subsequent  contractors,  was  a  result  of  any  negli- 
gence or  omission  of  duty  by  the  defendant  or  its  officers.  The  city 
was  constructing  sewers  in  a  portion  of  the  city  through  which  streets 
had  been  recently  opened.  I  think  it  is  apparent  that  a  large  amount 
of  work  was  being  thrown  upon  the  public  officials  in  adopting  the  new 
territory  so  that  it  would  be  used  as  a  part  of  the  city,  and  mere  de- 
lay in  the  abrogation  of  contracts,  or  the  making  of  new  contracts,  does 
not,  as  I  view  it,  expose  the  city  to  damages  for  the  consequential  inju- 
ries entailed  upon  abutting  property.  For  these  reasons,  therefore,  I 
think  that  the  judgment  should  be  reversed  and  the  complaint  dismissed. 
Of  course,  a  very  different  question  would  be  presented  if  the  action 
was  against  contractors  who  had  unnecessarily  obstructed  the  street, 
established  a  nuisance,  or  unnecessarily  injured  abutting  property,  as 
in  Bates  v.  Holbrook,  171  N.  Y.  460,  64  N.  E.  181. 

McLaughlin,  j.  concurs. 
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AVOLA  V.  OPPENHEIMBB. 
(Supreme  Court,  Appellate  Term,  First  Department.    May  19,  1915.) 

1.  Bbokebs  €=>64 — Compensation — ^Right  to. 

A  broker  cannot  recover  commissions  for  procuring  a  purchaser  for 
land  subject  to  a  lease,  where  the  purchaser  declined  to  accept  the  land 
on  that  ground,  and  the  broker  had  made  no  Ijoquiry  as  to  when  posses- 
sion could  be  delivered. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  §§  67,  97;  Dec. 
Dig.  «=a«4.] 

2.  Bbokebs  4=>63 — Compensation — Right  to. 

A  prospective  purchaser  procured  by  a  broker  declined  to  complete 
the  transaction  because  the  property  was  subject  to  a  lease.  The  parties 
then  agreed  that,  U  the  broker  could  procure  an  acknowledgment  from 
the  tenant  that  he  would  vacate  at  the  end  of  bis  term,  the  purchaser 
would  buy.  The  broker  procured  such  acknowledgment,  and  the  purchas- 
er was  satisfied.  Held  that,  though  the  broker  had  made  no  Inquiries 
of  the  vendor  as  to  when  possession  could  be  delivered,  the  new  agree- 
ment cured  all  past  irregularities  in  the  contract,  and  the  broker  was  en- 
titled to  his  commissions,  though  the  vendor  refused  to  selL 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent.  Dig.  §§  79,  81,  94-86; 
Dec.  Dig.  iS=>63.] 

Appeal  from  Municipal  Court,  Borough  ol  the  Bronx,  Second  Dis- 
trict. 

Action  by  Joseph  Avola  against  Abraham  Oppenheimer.  From 
a  judgment  for  plaintiff,  and  an  order  denying  new  trial,  defendant  ai>- 
peals.    Reversed  and  remanded. 

Argued  April  term,  1915,  before  GUY  and  BIJUR,  JJ. 

Charles  Weishaupt,  of  New  York  City,  for  appellant. 
Henry  M.  Plateau,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff,  as  a  real  estate  broker,  sues  for  his  commis- 
sion in  having  procured  a  purchaser  for  the  property  of  defendant.  It 
appeared  that  defendant  had  agreed  to  buy  property  in  the  Bronx  be- 
longing to  one  Archer,  but  had  not  as  yet  obtained  title  or  possession  in 
May,  1914.  Being  desirous,  however,  of  selling  this  property,  he  au- 
thorized plaintiff  to  find  a  purchaser.  Negotiations  were  ultimately 
closed,  defendant  to  give  the  property  he  was  about  to  purchase  a  valua- 
tion of  $8,500,  and  to  take  from  the  firm  of  Dollan  &  Scalere  lots  in 
New  Jersey  at  a  valuation  of  $4,000,  subject  to  a  mortgage  of  $2,000,  or 
a  net  value  of  $2,000,  and  a  balance  in  cash  of  $6,500.  This  arrange- 
ment was  made  on  May  9th,  and  Dollan  paid  defendant  $100  as  a  bind- 
er. Title  was  to  be  closed  on  May  15th,  and  the  contract  to  be  drawn 
on  May  11th  at  the  office  of  Mr,  Smith,  Archer's  attorney.  On  May 
11th  all  the  parties  met  in  Mr.  Smith's  office.  Plateau,  Dollan's  attor- 
ney, examined  the  contract  of  sale  which  had  been  drawn  by  Mr. 
Smith,  and  found  that  it  provided  that  the  "said  premises  hereby  sold 
will  be  conveyed  subject  to  a  lease  expiring  on  June  1,  1914."  Plateau's 
clients,  whom  I  shall  call  the  purchasers,  desired  to  enter  into  pos- 
session without  doubt  on  June  1st,  and,  though  they  were  willing  to 
adjourn  the  closing  until  that  date,  were  not  satisfied  with  the  con- 
tract, because  it  showed  the  incumbrance  of  this  lease ;  nor  were  they 
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satisfied,  on  examining  the  lease,  that  the  tenant  would  surely  vacate 
on  the  1st  of  June,  because  it  contained  a  provision  of  extension  at 
the  option  of  the  landlord  (Archer).  Negotiations  to  adjust  this  diffi- 
culty were  undertaken,  but  defendant  undoubtedly  refused  to  sign  any 
other  contract  than  the  one  prepared,  and  went  away. 

[1]  At  this  stage  of  the  proceedings,  and  in  this  view  of  the  case, 
it  was  vital  to  determine  whether,  as  claimed  by  the  plaintiff,  he  had 
inquired  of  the  defendant  as  to  the  condition  of  the  property  and  had 
been  informed  that  it  was  free  and  clear;  it  being  undoubtedly  the 
duty  of  the  broker  in  such  a  case  to  make  such  inquiry.  See  Wiggins 
V.  Estate  of  Codington,  83  Misc.  Rep.  439,  145  N.  Y.  Supp.  3.  The 
question  should  have  been  submitted  to  the  jury  whether  plaintiff  had 
made  that  inquiry,  and  had  been  informed  by  the  defendant  that  the 
property  was  free  and  clear,  in  which  case,  a  purchaser  on  defendant's 
terms  having  undoubtedly  been  found,  the  plaintiff  was  entitled  to 
recover.  If,  on  the  other  hand,  the  jury  believed  that  the  plaintiff  had 
not  made  the  inquiry,  or  had  been  informed  by  defendant  of  the  exist- 
ence of  the  lease,  then  plaintiff  had  not,  on  May  11th,  earned  his  com- 
mission. 

[2]  According  to  plaintiff's  version  of  what  transpired,  he  ran  aft- 
er the  defendant  and  brought  him  back  into  Smith's  office.  Then 
Frateau  suggested  that,  if  plaintiff  would  procure  some  acknowledg- 
ment from  the  tenant  that  he  would  vacate  the  premises  on  June  1st, 
that  would  be  satisfactory,  and  the  title  could  be  closed  on  the  15th; 
and  plaintiff  claims  that  defendant  acquiesced  in  that  arrangement. 
Thereupon  plaintiff  procured  a  paper  from  the  tenant  satisfactory  to 
the  purchasers.  Plaintiff  further  testified  that  he  showed  this  paper 
to  defendant,  and  told  him  that  the  purchasers  were  satisfied  "to 
close  the  title  to-day."  Whereupon  defendant  said:  "I  changed  my 
mind.  I  don't  want  to  sell  it  any  more."  These  incidents  reveal  a 
second  issue  of  fact,  which  should  have  been  decided  by  the  jury, 
namely,  whether  they  occurred,  as  testified  to  by  the  plaintiff,  or  did 
not  occur,  as  testified  by  the  defendant.  If  they  did  occur,  then  all 
previous  defects  or  irregularities,  either  in  the  employment  of  plaintiff 
or  in  the  title  of  the  property,  were  waived,  respectively,  by  all  the 
parties,  and  a  new  employment  of  plaintiff  established,  under  which 
he  performed  all  that  was  required  of  him,  and,  if  his  story  were  be- 
lieved, he  was  entitled  to  his  commission. 

A  careful  examination  of  the  charge  of  the  learned  judge  below  and 
of  the  several  requests  of  counsel  makes  it  plain  that  the  issues  in- 
volved were  not  clearly  appreciated,  and  of  course,  therefore,  were 
not  submitted  to  the  jury  for  determination.  On  the  charge  as  de- 
livered, and  as  modified  by  the  various  requests,  it  cannot  be  said  that 
any  recovery  was  warranted  or  sustainable.  Adequate  exception  hav- 
ing been  taken,  at  least  to  presenting  the  errors  in  the  charge,  the 
interests  of  justice  require  a  new  trial,  but,  in  view  of  the  circtun- 
stances,  without  cost  to  either  party  against  the  other. 

Judgment  reversed,  and  a  new  trial  ordered,  Mrithout  costs  of  this 
appeal  to  either  party. 

GUY,  J.,  concurs. 
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>(90  Misc.  Rep.  276) 

GEDNET  T.  PLANTEN. 

(Sapreme  Court,  Appellate  Term,  First  Department    May  21,  1916.) 

CoTTBTB  «=3>189— Examination  of  Pabtt  Bbtobb  Tioai/— Jubisdiotion  of 
CiTT  Court. 

By  express  proTlslon  of  Code  Civ.  Proc.  ff  870,  873,  a  justice  of  the 
City  Court  of  the  City  of  New  York  Is  given  power  to  order  that  an  ex- 
amination of  a  party  before  trial  be  had  before  a  referee,  and  to  appoint 
a  referee  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  ${  409,  412,  413, 
429,  458 ;  Dec  Dig.  «=5l89.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  James  W.  Gedney  against  Hermanus  R.  Planten.  From 
an  order  denying  defendant's  motion  to  set  aside  an  order  for  the 
examination  of  defendant  before  trial,  and  appointing  a  referee  to  take 
his  testimony,  defendant  appeals.    Affirmed. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Atwater  &  Cruikshank,  of  New  York  City  (Edward  L.  Blackman,  of 
New  York  City,  of  counsel),  for  appellant. 

May  &  Jacobson,  of  New  York  City  (I.  N.  Jacobson,  of  New  York 
City,  of  counsel),  for  respondent 

WHITAKER,  J.  Plaintiff  procured  an  order  from  a  justice  of  the 
City  Court  of  the  City  of  New  York  for  defendant's  examination  be- 
fore trial.  This  order  required  defendant  to  appear  before  a  referee 
for  that  purpose.  Defendant  moved  to  vacate  the  order,  first  upon  the 
ground  that  the  justice  of  the  City  Court  had  no  power  to  appoint  a 
referee  before  whom  plaintiff's  testimony  should  be  taken,  and  also 
upon  the  ground  that  the  moving  papers  were  defective  and  wholly 
insufficient  upon  which  to  base  the  order  for  plaintiff's  examination. 

As  to  the  first  ground  of  defendant's  objection,  a  justice  of  the  City 
Court  of  the  City  of  New  York  is  expressly  given  power  to  order  that 
an  examination  before  trial  be  had  before  a  referee  and  to  appoint  a 
referee  for  that  purpose.  Code  of  Civil  Procedure,  §§  870,  873.  If 
the  City  Court  of  the  City  of  New  York  did  not  possess  power  to  ap- 
point a  referee  in  such  cases,  examinations  in  actions  pending  in  that 
cotu"t  could  only  be  taken  in  the  county  of  New  York.  Code  of  Civil 
Procedure,  §  886.  It  is  true  that  this  court  has  expressly  decided  that 
the  justices  of  the  City  Court  have  no  power  to  appoint  referees  in 
such  cases.  Voicly  v.  Aiello,  65  Misc.  Rep.  539,  120  N.  Y.  Supp.  913. 
This  decision,  however,  was  clearly  erroneous,  and  was  based  upon 
the  theory  that  the  power  of  the  court  to  appoint  referees  to  take  the 
examinations  of  parties  before  trial  emanated  from  section  827  of  the 
Code  of  Civil  Procedure.  This  section  authorizes  the  appointment  of 
referees  in  miscellaneous  cases,  and  section  3160  expressly  provides 
that  it  shall  not  apply  to  the  City  Court  of  the  City  of  New  York.  But, 
as  before  stated,  section  873  is  applicable  to  the  City  Court  of  the  City 
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of  New  York,  and  expressly  authorizes  the  City  Court  of  the  City  of 
New  York  to  appoint  referees  to  take  the  examination  of  parties  be- 
fore trial. 

As  to  the  second  ground  urged  by  the  appellant,  that  the  moving 
papers  upon  which  the  order  was  based  were  defective  and  insufficient, 
an  examination  of  them  does  not  disclose  any  such  defect  or  insuffi- 
ciency as  would  warrant  the  vacation  of  the  order.  The  subject-matter 
disclosed  by  the  papers  upon  which  plaintiff  desires  to  examine 
defendant  has  been  recognized  by  high  judicial  authority  as  matter 
upon  which  defendant  may  be  examined  before  trial.  Mason  v.  N.  Y. 
Review  Publishing  Co.,  154  App.  Div.  651,  139  N.  Y.  Supp.  639; 
Guenther  v.  Ridgway  Co.,  159  App.  Div.  74,  143  N.  Y.  Supp.  961. 

Order  of  City  Court  of  the  City  of  New  York,  denying  motion  to 
vacate  the  order,  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


DOANE  et  al.  v.  HESCOCK  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department     May  21,  1915.) 

Appeal  and  Ebbob  <g=3S76 — Review— Motion  to  Vacate  Obdeb  fob  Exam- 
ination Before  Tbial. 

On  appeal  from  a  motion  to  vacate  an  order  for  the  examination  of 
defendants  before  trial,  the  Appellate  Term  cannot  pass  on  the  sti/H- 
clency  of  the  complaint,  other  than  to  clftermine  tliat  it  is  not  frivolous ; 
and  the  objection  that  the  answer  to  any  particular  question  will  tend 
to  incriminate  will  not  be  considered,  because  premature. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Elrror,  Cent  Dig.  §§  3519- 
35G9 ;  Dec.  Dig.  <S=s>876.] 
v 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Francis  H.  Doane  and  another  against  Ethan  N.  Hescock 
and  others.  From  an  order  denying  a  motion  to  vacate  an  order  for  the 
examination  of  defendants  before  trial,  defendants  appeal.  Modified 
and  affirmed. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER.  JJ. 

Lewis  R.  Conklin,  of  New  York  City,  for  appellants. 

John  E.  O'Brien,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Though  there  may  be  doubt  as  to  the  sufficiency 
of  the  complaint,  it  is  not  frivolous,  and  upon  this  motion  we  have  no 
right  to  pass  otherwise  upon  its  sufficiency.  Ryan  v.  Reagan,  46  App. 
Div.  590,  62  N.  Y.  Supp.  39.  The  defendants  can  upon  examination 
raise  the  objection  that  the  answer  to  any  particular  question  will  tend 
to  incriminate  them,  but  such  objection  is,  at  the  present  time,  pre- 
mature. Whether  any  books,  papers,  etc.,  will  be  necessary  to  refresh 
the  witness'  recollection,  and,  if  so,  what  papers,  can  be  determined 
only  at  the  examination,  and  their  production  can  then  be  procured  by 
subpoena,  and  the  provision  for  their  production  in  the  order  is  im- 
proper. 
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Order  modified,  by  striking  therefrom  the  provision  requiring  the 
production  of  books,  papers,  etc.,  and,  as  modified,  affirmed,  without 
costs  of  this  appeal  to  either  party,  but  with  disbursements  to  the  ap- 
pellant. 

(90  Misc.  Rep.  872) 

CONRON  et  aL  ▼.  POX. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  19,  1915.) 

1.  Explosives  «=>12 — Blasting— Liabujtt. 

Defendant  was  excavating  a  trench  In  a  street  under  authority  of  the 
city.  As  the  result  of  a  blast,  a  water  main  was  broken  and  the  water 
flooded  plaintiffs'  cellar.  Defendant  and  his  servants  did  not  come  into 
direct  contact  with  the  pipe,  and  neither  knew  nor  suspected  that  it 
was  located  so  near  that  damage  from  the  blasting  could  be  anticipated, 
and  there  were  no  plans  on  file  from  which  the  precise  position  of  the 
water  main  could  have  been  ascertained.  Held,  that  the  facts  did  not 
show  negligence,  and,  though  there  was  in  one  sense  a  trespass,  the  water 
baring  actually  entered  upon  plaintiffs'  land,  there  was  no  trespass  in  a 
judicial  sense,  but  only  a  case  of  consequential  damage,  or  damnum 
absque  injuria. 

[Ed.  Note. — ^For  other  cases,  see  Explosives,  Cent  Dig.  {§  9,  10;  Dec. 
Dig.  <S=9l2.] 

2.  Explosives  ^=»12 — Injuby  fbou  Blasting— Sufficbenoy  of  Evidencb— 

Admissions. 

An  admission  by  defendant  that  "there  was  an  overcharge  of  powder 
on  the  job"  was  not  suQlcient  evidence  of  negligence  in  connection  with 
such  blasting  to  support  a  recovery. 

[Ed.  Note. — For  other  cases,  see  Explosives,  Cent.  Dig.  |§  9,  10;  Dec. 
Dig.  «=>12.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  John  E.  Conron  and  another  against  Henry  E.  Fox. 
From  a  judgment  in  favor  of  plaintiifs,  after  a  trial  by  a  judge  with- 
out a  jury,  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  April  term,  1915,  before  GUY  and  BIJUR,  JJ. 

Samuel  F.  Frank,  of  New  York  City,  for  appellant. 
Willoughby  B.  Dobbs,  of  New  Yoric  City,  for  respondents. 


,  J.     [1]  Defendant  was  lawfully  engaged  in  excavating  a 
West  Eighty-Second  street  for  the  purpose  of  laying  con- 


BIJUR,  J. 
trench  on 

duits  for  the  fire  department.  As  the  result  of  a  blast,  a  nearby  wa- 
ter main  was  broken,  and  the  water  eventually  found  its  way  into 
the  cellar  of  plaintiffs'  apartment  house,  where  it  inflicted  damage  for 
which  recovery  is  sought.  The  trench  was  six  feet  north  of  the  south- 
erly curb.  The  water  main  was  4  feet  2  inches  below  the  surface 
of  the  street,  1  foot  6  inches  below  the  bottom  of  the  trench,  and  18 
inches  north  of  it.  A  "water  gate"  on  the  surface  was  10  feet  south 
of  the  northerly  curb.  The  water  main  rested  on  rock,  touched  a 
manhole  in  the  middle  of  the  street,  and  was,  at  the  time  of  the  explo- 
sion, covered  with  dirt  and  concealed  from  view.  As  a  general  rule, 
water  mains  are  on  the  north  side  of  the  street,  and,  of  course,  on  the 
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same  side  as  the  water  gate.  In  the  case  at  bar,  for  some  reason  not 
apparent,  the  main  had  been  deflected  south  and  around  the  manhole 
in  the  middle  of  the  street.  There  were  no  maps  or  plans  anywhere 
on  file  showing  the  location  of  the  water  main. 

The  respondents  contend  that,  as  the  blast  caused  the  escape  of  the 
water  from  their  land,  there  was  a  trespass  (by  the  water)  caused  by 
the  act  of  the  defendant,  and,  further,  that  there  was  negligence  in  the 
manner  in  which  the  blast  was  fired.  While  it  may  be  said,  since 
the  water  from  the  broken  pipe  actually  came  upon  the  plaintiffs' 
land,  that  there  was  a  trespass  in  that  sense,  it  is  not  a  trespass  in  th« 
juridical  sense,  but  only  a  case  of  "consequential  damage,"  namely, 
damniun  absque  injuria,  arising  from  defendant's  lawful  operations. 
See  Gordon  v.  EllenviUe  R.  R.  Co.,  195  N.  Y.  137,  88  N.  E.  14,  47 
L.  R.  A.  (N.  S.)  462.  In  that  case  it  is  pointed  out  that,  had  the  com- 
plaint been  framed  in  negligence,  there  would  have  been  a  question  for 
the  jury ;  i.  e.,  whether  an  improper  mode  of  doing  its  work  by  the 
defendant  had  not  led  to  plaintiff's  injury.  Substantially  the  same 
theory  underlies  Derrick  v.  Kelly,  136  App.  Div.  433,  120  N.  Y.  Supp. 
996,  which  cites  the  Gordon  Case  and  distinguishes  Wheeler  v.  Norton, 
92  App.  Div.  368,  86  N.  Y.  Supp.  1095.  All  three  cases  arose  out  of 
water  caused  to  flow  upon  plaintiff's  land,  as  in  the  case  at  bar.  It  is 
to  be  noted  that  defendant's  operations  did  not  bring  him  or  his  serv- 
ants into  direct  contact  with  the  pipe  that  was  broken,  and  that  he 
had  neither  knowledge  nor  suspicion  that  the  pipe  was  located  in  any 
such  proximity  as  that  damage  from  his  operations  could  be  either 
reasonably  or  at  all  anticipated.  The  case,  therefore,  differs  funda- 
mentally from  N.  Y.  Steam  Co.  v.  Foundation  Co.,  195  N.  Y.  43,  87 
N.  E.  765,  21  L.  R.  A.  (N.  S.)  470.  I  conclude  that  in  the  case  at  bar 
there  was  no  "direct  trespass"  caused  by  the  defendant,  and  defendant 
can  be  held,  if  at  all,  only  on  the  tlieory  of  negligence.  See  Holland 
House  v.  Baird,  169  N.  Y.  136,  62  N.  E.  149;  also,  generally,  Sullivan 
V.  Dunham,  161  N.  Y.  290,  55  N.  E.  923,  47  L.  R.  A.  715,  76  Am.  St. 
Rep.  274.  From  that  point  of  view,  I  see  no  ground  of  liability.  The 
work  which  defendant  was  doing  was  not  only  lawful,  but  was  express- 
ly authorized  by,  and  in  the  interest  of,  the  city.  It  is  not  claimed  that 
there  existed  any  plans,  maps,  or  documents  from  which  the  precise 
position  of  the  water  pipes  in  the  street  could  be  ascertained.  Pos- 
sibly, without  anything  further,  defendant  would  have  been  justified  in 
assuming  that  the  water  main  ran  in  its  usual  location  in  side  streets 
as  testified  to,  namely,  some  six  feet  from  the  north  curb;  but  the 
presence  of  the  water  gate  in  that  location  would  have  been  sufficient 
to  dispel  any  possible  doubt  in  that  regard. 

[2]  We  are  left,  therefore,  with  the  single  item  of  defendant's  al- 
leged admission  upon  which  to  base  a  claim  of  negligence.  This  ad- 
mission, in  words,  was,  as  testified  to  by  plaintiffs:  "He  said  there 
was  an  overcharge  of  powder  on  the  job."  As  the  record  lies  before 
us,  I  have  grave  doubt  whether  a  finding  that  the  statement  had  actu- 
ally been  made  by  defendant  would  not,  in  face  of  his  denial,  be 
against  the  weight  of  evidence,  so  extraordinary  would  the  statement 
have  been  under  the  circumstances ;  but  the  utterance  is  altogether  too 
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cryptic  to  constitute  the  basis  for  a  recovery.    In  my  opinion,  the  judg- 
ment should  be  reversed,  and  the  complaint  dismissed. 
Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 


r90  Misc.  Rep.  326) 

INSTITUTE  OF  EDUCATIONAL  TRAVEL  ▼.  BINKBRD. 

(Snpreme  Court,  Appellate  Term,  First  Department    May  18,  1915.) 

1.  Apfbal    and    Ebbob    «=9204 — QuasnoRs    Rbvikwabui— QuDsnoNS    Nor 

Baised  in  Tbial  Cotibi. 

A  plaintiff,  makiiig  no  objection  to  evidence  offered  by  defendant,  nor 
taking  exception  thereto,  cannot  on  appeal  raise  the  question  that  the 
evidence  was  Inadmissible  under  the  pleadings. 

[H.d.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  i{  1149, 
1258-1272,  1274r-1278,  1280,  1569;    Dec.  Dig.  *3>204.] 

2.  AnORNET   AND   Cl.nSNT    «=>71 — ACTIOITB — AUTHOBrrT    TO    StJX — ^MAKNBB    Of 

Qukrhoniko  Acthobitt — Answeb. 

Where  a  corporation  Instituting  an  action  appeared  by  attomeyi  and 
defendant  conceded  that  plaintiff  was  a  corporation,  and  that  he  was 
liable  to  It,  and  the  Issue  was  as  to  the  extent  of  the  liability,  It  was 
error  to  allow  an  amended  answer,  averring  that  the  action  was  brought 
without  authority  and  against  the  wishes  of  a  majority  of  the  board  of 
directors,  for  the  authority  of  the  attorney  Is  presumed,  and  can  be 
questioned  only  by  motion. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  {{  97- 
101;  Dea  Dig.  «8=»71,1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  the  Institute  of  Educational  Travel  against  Robert  S. 
Binkerd.  From  a  judgment  for  defendant,  plaintiff  appeals.  Revers- 
ed, and  new  trial  ordered. 

Argued  April  terra,  1915,  before  GUY,  BITUR,  and  PENDLE- 
TON, JJ. 

William  A.  Keeler  (Jacob  Scholer,  of  New  York  City,  of  counsel), 
for  appellant. 

Elfers  &  Abberley,  of  New  York  City  (Clarence  A.  Appleton,  of 
counsel),  for  respondent 

PENDLETON,  J.  [1]  The  action  is  brought  by  a  corporation  to 
recover  from  an  agent  funds  alleged  to  be  in  his  hands  unaccounted 
for.  The  answer  was  a  general  denial.  Defendant  testified  as  to  a 
credit  of  $65,  to  which  he  claimed  to  be  entitled,  and  a  pajrment  of 
$200  on  account,  and  admitted  an  indebtedness  of  $114.  Plaintiff  con- 
tends that  there  was  error  in  admitting  the  testimony  as  to  the  two 
above  items  imder  the  general  issue.  As  there  was  no  objection  made 
to  the  evidence  on  this  ground,  nor  exception  taken,  this  contention 
is  not  now  available. 

[2]  At  the  trial  defendant  contended,  and  was  allowed  to  amend 
his  answer,  over  plaintiff's  objection  and  exception,  so  as  to  allege,  that 
the  action  was  brought  by  the  treasurer  without  authority  from  the 
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board  of  directors  and  against  the  authority  of  the  majority  of  the 
board,  and  to  introduce  evidence  claimed  to  show  that  no  express 
power  was  given  by  the  by-laws  to  the  treasurer  to  institute  a  suit  in 
the  name  of  the  corporation ;  that  under  the  by-laws  it  was  provided 
that  no  question  should  be  decided,  except  by  the  entire  membership 
of  the  board  of  directors ;  that  the  question  of  making  a  claim  against 
defendant  had  been  before  the  board  and  unanimously  laid  on  the  ta- 
ble ;  and  that  thereafter  no  determination  as  to  it  had  ever  been  taken 
by  tlie  concurrence  of  all  the  directors.  The  court  rendered  judgment 
for  defendant,  on  the  ground  that  the  bringing  of  the  suit  had  not  been 
duly  authorized  in  accordance  with  the  by-laws. 

Plaintiff,  by  an  attorney  at  law,  whose  authority  is  presumed,  ap- 
peared in  the  action  and  served  its  complaint,  in  which  it  alleged  that 
it  was  a  corporation,  and  this  is  admitted  by  the  answer  by  failure  to 
deny.  It  is  also  alleged  in  the  complaint,  and  admitted  by  the  answer, 
that  defendant  was  employed  by  the  plaintiff  and  received  from  it 
certain  moneys  for  the  purpose  specified  in  the  complaint ;  and  in  his 
testimony  defendant  concedes  a  liability  to  the  extent  of  $114  on  the 
cause  of  action  alleged  in  the  complaint. 

The  real  issue  involved  in  the  action  between  plaintiff  corporation 
and  defendant  is  as  to  what  extent  defendant  is  indebted  to  plaintiff. 
The  purpose  of  the  pleadings  is  to  formulate  the  material  issues  in- 
volved in  the  alleged  cause  of  action,  and  of  the  trial  to  determine 
those  issues.  The  matter  alleged  and  attempted  to  be  proved  does  not 
constitute  a  defense  to  the  cause  of  action  alleged  in  the  complaint,  but 
only  seeks  to  put  the  authority  of  plaintiff's  attorney  in  question  by 
the  answer  and  make  it  an  issue  to  be  passed  upon  at  the  trial.  The 
anomaly  of  a  proceeding  to  try  out  on  the  trial  whether  the  party  is 
in  court  or  not  is  apparent.  If  he  is  not  in  court,  no  finding  in  the 
action  is  binding  upon  him.  If  the  plaintiff  in  the  suit  at  bar  is  not 
in  court  for  the  purpose  of  recovery,  it  cannot  be  in  court  for  the  pur- 
pose of  having  judgment  awarded  against  it  on  the  alleged  cause  of  ac- 
tion, and  costs  imposed,  ar  was  done  in  this  case.  The  authority  of 
the  attorney  is  presumed ;  if  questioned,  it  must  be  by  motion,  not  by 
answer.  Commissioners  of  Excise  for  the  City  and  County  of  New 
York  V.  Purdy,  13  Abb.  Prac  434 ;  Nelson  v.  Thompson  et  al.,  7  Gush. 
(Mass.)  502 ;  Turner  v.  Caruthers,  17  Cal.  431 ;  Hall  v.  Southwick,  27 
Minn.  234,  6  N.  W.  799 ;  Robinson  v.  Robinson,  32  Mo.  App.  88.  In 
North  Baptist  Church  of  Staten  Island  v.  Parker,  36  Barb.  171,  the 
court  says,  on  page  175 : 

"In  any  action  brought  to  enforce  a  right  or  redress  a  wrong,  It  must  be 
assnmed  that  the  plaintiff  Is  present  In  court,  and  has  a  standing  therein  by 
his  own  voluntary  act.  It  can  proceed  upon  no  other  hypothesis.  The  com- 
plaint speaks  In  the  name  of  the  plaintiff.  It  Is  the  plaintiff  himself  that 
complains  of  the  acts  or  omissions  of  the  defendant.  The  answer  must  con- 
tain matter  which  is  a  defense  to  the  allegations  of  the  complaint.  It  may 
allege  the  want  of  capacity  In  the  plaintiff  to  sue,  or  facts  in  bar  or  avoidance 
of  the  allegations  of  the  complaint,  so  as  to  Justify  or  excuse  whatever  is 
alleged.  But  it  cannot  set  up  that  the  plaintiff  is  not  present  in  court ;  that 
some  one  else  Is  using  his  name  to  institute  and  prosecute  the  action  without 
his  authority  or  sanction.  Such  an  answer  would  not  meet  a  single  allega- 
tion of  the  complaint,  and  would  form  no  Issue  for  trial  upon  the  pleadings- 
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An  answer  which  should  allege  as  a  defense  that  the  attorney  was  not  au- 
thorized to  bring  the  action,  or,  in  an  action  In  the  name  of  a  corporation, 
which  should  set  up  that  It  was  brought  without  the  authority  or  Icnowledge 
of  Its  managers  or  directors,  would  be  treated  and  struck  out  as  sham,  simply 
because  such  an  answer  would  not  meet  the  allegations  of  the  complaint,  or 
lead  to  an  issue  which  could  be  tried." 

To  the  same  effect  is  People  v.  Lamb,  85  Hun,  171,  173,  32  N.  Y. 
Supp.  584. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  tp 
abide  the  event.    All  concur. 


HORTON  et  al.  v.  THOMAS  McNAlXY  CO. 

In  re  MERCHANTS'  NAT.  BANK  et  al. 

(Supreme  Court,  Appellate  DlTlsion,  Second  Department     May  14,  1015.) 

RscEiVEBS  ©=»128 — Receiver's  Cebtificatb— Ci,.vims  Against  Receivkb. 

Where  the  receiver  of  an  insolvent  corporation,  whose  property  con- 
sisted mainly  of  a  contract  with  the  city  of  New  York,  under  order  of 
court,  and  to  save  forfeiture  of  the  contract,  undertook  performance,  re- 
ceiver's certificates,  given  for  money  borrowed  to  carry  out  the  contract 
and  expressly  made  first  and  second  liens  on  the  contractor's  plant,  and 
money  retained  by  the  city  of  New  York,  are  not  Inferior  to  claims  for 
administrative  expenses  and  for  sums  thereafter  borrowed  by  the  re- 
ceiver to  complete  the  work. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent.  Dig.  Sf  206,  210,  21ft- 
222;    Dec.  Dig.  <8=»128.] 

Appeal  from  Special  Term,  Westchester  County. 

Proceeding  by  Chauncey  S.  Horton  and  others  against  the  Thomas 
McNally  Company,  an  insolvent  corporation  in  receivership.  From 
the  denial  of  a  petition  of  the  Merchants'.  National  Bank  and  others 
to  have  certificate  holders  declared  to  have  a  prior  and  first  lien  upon 
certain  moneys  due  receiver  (151  N.  Y.  Supp.  674),  petitioners  appeal. 
Modified  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  RICH,  and  PUT- 
NAM, JJ. 

George  Zabriskie,  of  New  York  City,  for  appellant  Merchants'  Nat 
Bank. 

Franklin  Couch,  of  Peekskill,  for  receiver  respondent. 

•  PER  CURIAM.  On  April  10,  1907,  the  Thomas  McNally  Company, 
a  Pennsylvania  corporation,  contracted  with  the  city  of  New  York  to 
build  a  portion  of  the  Peekskill  division  of  the  Catskill  Aqueduct.  This 
extensive  undertaking  involved  large  outlays  for  an  aggregate  com- 
pensation to  the  contractor  of  $4,000,000,  quite  disproportionate  to  the 
contractor's  capital,  which  was  but  $200,000.  After  the  work  had 
proceeded  during  the  years  1907  and  1908,  the  contractor  became  in- 
solvent, having  about  $500,000  obligations  outstanding.  On  a  com- 
plaint by  local  creditors,  alleging  that  the  uncompleted  contract  was  a 
valuable  asset,  which,  if  prosecuted  to  completion,  would  undoubtedly 
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result  in  profit,  the  Supreme  Court  at  Special  Term,  in  March,  1909, 
appointed  receivers  of  all  defendant's  property  within  the  state,  in- 
cluding tills  aqueduct  contract.  This  work  the  receivers  were  author- 
ized to  complete,  such  leave  apparently  having  been  granted  a,t  the  re- 
quest of  all  interests.  Under  this  construction  contract,  the  city  holds 
back,  pending  final  performance,  10  per  cent,  of  the  estimated  monthly 
amounts  earned,  called  "retained  percentages." 

On  June  29,  1909,  the  receivers  applied  to  the  Special  Term  for 
leave  to  issue  receivers'  certificates.  Outstanding  obligations  of  about 
$80,000  were  set  forth,  including  these  secured  by  attachment.  Leave 
was  given  to  issue  receivers'  interest-bearing  certificates,  not  exceeding 
$150,000,  payable  at  the  completion  of  the  contract  or  sooner.  The 
order  declared  such  certificates  a  first  lien  on  the  plant,  with  all  build- 
ings, engines,  and  tools,  also  a  first  lien  on  one-half  of  the  money  retain- 
ed or  to  be  retained  by  the  city  of  New  York  under  its  contract.  Each 
of  the  certificates  (which  are  called  the  first  issue)  recites : 

"This  certificate,  as  provided  by  said  order,  Is  a  first  lien  upon  the  plant 
of  the  Thomas  McNally  Company,  In  the  counties  of  Westchester  and  Putnam, 
state  of  New  York,  now  in  the  possession  of  the  receivers.  It  Is  also  a  first 
Hen  upon  50  per  cent,  of  the  amount  of  money  retained  by  the  dty  of  New 
York  under  said  contract  No.  2,  until  the  completion  of  the  said  contract,  for 
the  faithful  performance  thereof," 

On  May  27,  1911,  the .  receivers  petitioned  for  leave  again  to  issue 
certificates  not  exceeding  $200,000.  This  petition  set  forth  various 
properties,  and  remedies  which  the  McNally  Company  had  against  its 
subcontractors,  and  the  expenditures  necessarily  required.  The  court 
directed  such  issue  to  bear  date  June  1,  1911,  to  be  designated  "Re- 
ceivers' Certificates,  Second  Issue."  It  declared  such  certificates  to  be 
a  lien,  first,  on  all  retained  moneys  by  the  city,  now  aggregating  $200,- 
000,  and  estimated  that  such  amounts  would  be  $400,W)0;  second,  on 
all  the  property  of  the  McNally  Company,  with  right  to  the  receivers 
to  sell  such  goods  and  chattels  for  cash,  but  directed  the  deposit  of  the 
money  received  therefor  in  a  trust  company  in  a  separate  account, 
known  as  "Receivers'  Certificates  Account" ;  also,  third,  on  the  moneys 
to  be  received  from  the  surety  company  upon  the  bond  of  a  subcon- 
tractor, which  moneys,  when  received,  were  also  to  be  deposited  in  such 
"Receivers'  Certificates  Account."  These  certificates  of  second  issue 
were,  however,  to  be  secondary  and  subordinate  to  the  certificates  of 
first  issue  of  July  1,  1909.  Such  certificates  were  thereupon  issued  in 
form  corresponding  to  this  order. 

These  two  issues  proved  inadequate.  The  receivers,  in  June,  1912, 
obtained  an  ex  parte  order  allowing  them  to  be  paid  by  the  city  $100,- 
000  of  the  retained  percentages,  to  be  used  to  carry  out  and  complete 
the  contract.  The  receivers  also  resorted  to  loans  upon  notes.  In 
September,  1913,  Mr.  Odell,  one  of  the  receivers,  set  forth  the  moneys 
he  had  thus  obtained,  and  asked  for  authority  to  make  further  borrow- 
ings. He  asked  to  he  allowed  to  sell  further  parts  of  the  McNally 
plant,  which  were  no  longer  required.  In  the  affidavit  of  October  7, 
1913,  the  receiver  stated  that  from  November  7,  1912,  up  to  that  time, 
the  receivers  had  borrowed  on  notes,  $835,526.15,  of  which  $111,700 
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was  then  outstanding;  that  the  interest  on  the  receivers'  certificates 
due  in  December,  1912,  and  January  and  July,  1913,  aggregating  $20,- 
000,  had  been  met  and  paid,  not  through  the  receipts  from  the  city,  but 
from  borrowing  on  the  receivers'  notes.  The  court  thereupon  ratified 
the  receivers'  borrowings,  and  authorized  them  to  borrow  in  addition 
$25,000,  such  sum  to  be  "an  expense  of  administration."  All  objections 
and  questions  of  the  priority  under  receivers'  certificates  were  express- 
ly reserved  until  the  receivers'  final  accounting,  or  until  the  further 
order  of  the  court. 

Thus  the  receivers  had  put  out  two  issues  of  certificates  aggregating 
$350,000,  with  notes  for  $111,700,  but  which  certain  offset  items  re- 
duced to  $28,000,  making  $53,000  in  notes,  an  aggregate  net  indebted- 
ness of  over  $400,000.  In  December,  1914,  a  petition  was  filed  by  the 
Merchants'  National  Bank,  as  a  holder  of  $50,000  of  the  receivers' 
certificates,  second  issue,  acquired  about  November  1,  1911,  at  their 
full  par  vaJue,  and  as  pledgee  of  $30,000  certificates  of  the  first  issue. 
Its  moving  papers  averred  that  the  city  had  retained  $385,(XX)  as  per- 
centages under  its  contract,  but  that,  without  the  petitioner's  knowl- 
edge, an  order  Had  let  the  city  already  pay  about  $135,000,  leaving 
$250,000  still  in  the  city's  hands.  The  petition  also  set  forth  that  the 
receiver  had  sold  parts  of  the  plant  for  about  $15,000,  and  pointed  out 
the  risks  and  impairment  of  security  of  the  certificate  holders.  It 
moved,  also,  on  behalf  of  other  certificate  holders,  who  should  elect 
to  come  in.  The  petition  prayed  that  the  receiver  be  directed  to  collect 
the  funds  due  under  the  contract  from  the  city,  and  to  apply  same  to 
the  redemption  of  these  certificates;  also  to  apply  the  $1j,000  already 
realized  from  the  sale  of  the  plant  by  the  receivers,  and  for  other  re- 
lief. 

The  receivers'  answer  set  up  that  the  city  was  already  enjoined  from 
paying  the  retained  percentages  by  order  of  December,  1914,  and  then 
detailed  various  expenses  of  administration,  also  liabilities  for  blasting 
damage,  and  other  obligations.  The  court  at  Special  Term  made  an 
order  directing  the  receiver  to  deposit  the  moneys  due  and  to  become 
due  from  the  city  of  New  York  in  some  bank  or  trust  company,  from 
which  he  should  pay  the  sums  borrowed  to  complete  the  contract, 
other  expenses  of  completion  and  administration  expenses  in  the  com- 
pletion of  said  contract,  and  those  incurred  in  order  to  perfect  the 
claims  against  the  city  for  extra  work,  and  that  the  other  moneys  be 
held  until  final  accounting,  or  the  further  order  of  the  court. 

Petitioner  appealed  from  this  order,  and  urges  that  the  leave  given 
the  receivers  for  subsequent  borrowings  did  not,  and  could  not  right- 
fully, displace  the  lien  of  the  certificate  holders,  especially  as  it  ex- 
pressly authorized  the  receivers  to  borrow  on  the  security  of  "assign- 
ment of  estimate  or  estimates  for  work  done,"  so  that  all  lenders  neces- 
sarily took  such  security  with  knowledge  of  the  prior  liens  placed 
thereon  by  orders  of  the  court  in  favor  of  the  receivers'  certificates. 
Certainly  the  court  cannot  ignore  this  security,  which  it  authorized 
to  be  stated  on  the  face  of  the  certificates.  Had  the  subject-matter  to 
be  judicially  administered  been  a  railroad  or  public  service  corpora- 
tion, the  necessity  to  maintain  its  continued  service  might  be  invoked 
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to  authorize  later  charges  which,  in  special  circumstances,  may  dis- 
place earlier  liens.  But  this  contract  was  that  of  a  private  contractor. 
Pressing  liens  and  claims  under  attachment  threatened  to  cause  such 
an  interruption  of  the  business  as  would  expose  the  contract  to  for- 
feiture. On  this  appeal  it  cannot  be  held  that  the  later  outlays  have  a 
clear  priority,  to  be  advanced  above  the  rights  of  the  certificates.  The 
lien  promised  by  the  court's  order  is  not  lightly  to  be  withdrawn.  The 
,  proceeds  of  these  certificates  preserved  the  contractor's  rights,  ap- 
parently equally  with  the  later  outlays.  The  equities  from  moneys  ad- 
vanced show  both  classes  of  creditors  equal  in  degree,  and  therefore  of 
equal  right.  The  ultimate  priorities  cannot  now  be  determined.  In 
the  final  disposition  of  the  corporate  property,  we  assume  that  the 
court  will  take  into  account  and  give  due  weight  to  all  enforceable 
equities  existing  between  all  persons  before  it  upon  such  distribution, 
including  such  equities,  if  any,  as  may  arise  after  the  disposition  of  this 
appeal,  or  which  may  exist  by  reason  of  possible  further  proceedings 
upon  claims  due  to  the  receiver. 

In  order,  however,  to  protect  all  interests  as  far  as  possible  before 
such  final  distribution,  the  order  appealed  from  should  be  modified,  so 
as  to  direct  the  receiver  to  hold  and  deposit  all  moneys  received  from 
the  city  of  New  York,  or  from  others,  and  that  he  pay  out  therefrom 
only  moneys  necessary  to  complete  the  aqueduct  contract,  also  to  per- 
fect claims  for  additional  services  against  the  city,  and  to  carry  on 
pending  litigations,  and  such  further  suits  as  may  be  authorized.  Upon 
final  adjustment  of  any  additional  demands  for  services  against  the 
city,  and  after  what  may  be  reasonably  allowed  as  receiver's  charges 
and  for  legal  outlays,  that  the  outstanding  receivers'  certificates  and 
unpaid  notes  given  by  the  receiver  be  treated  as  of  equal  and  co-ordi- 
nate ranking  in  distribution,  except  so  far  as  special  enforceable  equi- 
ties in  favor  of  any  such  receivers'  security  or  obligations  may  then 
be  made  to  appear.  As  thus  modified,  the  order  is  affirmed,  without 
costs. 

The  parties  hereto  having  stipulated  in  open  court  that  this  case 
may  be  disposed  of  by  a  court  of  four,  the  decision  is  as  follows :  Or- 
der modified,  in  accordance  with  opinion  per  curiam,  and,  as  so  modi- 
fied, affirmed,  without  costs. 

JENKS,  P.  J.,  and  CARR  and  PUTNAM,  JJ.,  concur.  RICH,  J., 
votes  to  affirm  on  the  opinion  of  Mr.  Justice  'Tompkins  at  Special 
Term,  151  N.  Y.  Supp.  674. 


HORTON  et  al.  T.  THOMAS  McNAIXT  CO. 

In  re  HARRIMAN  NAT.  BANK. 

(Supreme  Court,  Appellate  Division,  Second  Department    May  14,  1915.) 

Appeal  from  Special  Tenn,  Westchester  County. 

Action  by  Chauncey  S.  Horton  and  others  against  the  Thomas  McNally 
company.  In  the  matter  of  the  application  of  the  Harrlman  National  Bank 
and  others,  resisted  by  Benjamin  B.  O'Dell,  Jr.,  as  receiver,  etc.  From  an 
order  denying  the  application,  the  applicant  appeals.    Order  modified. 

Argued  before  JENKS,  P.  J.,  and  CABR,  RICH,  and  PUTNAM,  JJ. 
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PER  CURIAM.  The  parties  hereto  baring  stipulated  In  open  court  that 
this  case  may  be  disposed  of  by  a  court  of  four,  the  decision  Is  as  follows: 
Order  modified,  In  accordance  with  opinion  per  curiam  in  Horton  v.  McNally 
Co.,  153  N.  Y.  Supp.  429,  decided  herewith,  and,  as  so  modified,  affirmed,  with- 
out costs. 

JENKS,  P.  J.,  and  CARR  and  PUTNAM,  JJ.,  concur.  RICH,  J.,  votes  to  af- 
firm on  the  opinion  of  Mr.  Justice  Tompkins  at  Special  Term.  151  N,  T. 
Supp.  074. 


MARTYNE  V.  AMERICAN  UNION  FIRE  INS.  CO.  OF  PHILA- 
DELPHIA et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    May  14,  1015.) 

1.  Insukance  (g=326 — Dissolution — Refund  of  Pbemiums. 

Under  General  Corporation  Law  (Consol.  Laws,  c  23)  §  256,  a  person 
insured  has  an  option  to  tal^e  a  refund  of  unearned  premiums  upon  cau- 
cellatloa  of  the  policy.  In  Pennsylvania  such  an  option  to  demand  a  re- 
fund, e^cercised  after  the  Insurer  has  made  an  assignment  for  the  benefit 
of  creditors,  creates  a  debt  of  liquidation,  to  come  in  ratably  with  the 
claims  of  other  creditors.  After  the  dissolution  of  an  insolvent  insurance 
company  of  Pennsylvania,  an  Insured  party  in  New  YorlJ  sued  for  return 
premiums  and  levied  attachments,  seeldng  to  hold  unearned  pretnlums 
refundable  to  the  Insolvent  company  upon  reinsurance  by  a  Russian  in- 
surance company.  SeM  that,  while  plaintiff  might  have  a  claim  provable 
In  liquidation  In  the  courts  of  Pennsylvania,  he  had  no  right  to  sue  thereon 
In  New  York,  an^  thus  create  a  preference  of  himself  as  creditor. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  %  33 ;  Dea  Dig. 
«=>2e.] 

2.  Insdbance  e=>26 — ^Actions — Skbvice  of  Pbocess. 

After  dissolution  of' a  foreign  insurance  company,  service  of  process  on 
its  former  agents  and  service  by  publication  against  the  corporation  is 
whoUy  void,  and  any  Judgment  entered  thereon  is  a  nullity. « 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  §  33 ;  Dec  Dig. 
«=>26.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Charles  W.  Martyne  against  the  American  Union  Fire 
Insurance  Company  of  Philadelphia  and  Charles  Johnson,  as  Insur- 
ance Commissioner.  From  an  order  of  the  Special  Term,  vacating  a 
service  of  summons,  warrant  of  attachment,  and  levy  thereunder,  plain- 
tiff appeals.    Order  affirmed. 

The  American  Union  Fire  Insurance  Company  was  incorporated  In  Penn- 
sylvania, and  l)egan  business  In  Philadelphia  on  January  3,  1911.  It  was  soon 
admitted  to  New  York.  On  the  strength  of  its  deposit  with  the  Pennsylvania 
insurance  department  it  was  not  required  to  make  any  deposit  in  New  York. 
It  had  a  general  reinsurance  contract  with  a  Russian  company,  the  Warsaw 
Fire  Insurance  Company,  by  which  automatically  a  certain  portion  of  its 
risks  were  ceded  to  and  taken  over  by  the  reinsurers.  But  the  American 
Union  Fire  Insurance  Company  seems  to  have  been  unfortunate,  so  that  in 
about  two  years  the  commissioner  of  Insurance  of  that  commonwealth  took 
steps  to  wind  It  up.  Under  provisions  of  state  laws  like  those  of  New  York, 
the  court  of  common  pleas  of  Dauphin  county,  upon  the  commissioner's  ap- 
plication, made  an  order  finding  the  American  Union  Fire  Insurance  Com- 
pany insolvent,  declaring  it  dissolved,  and  its  corporate  existence  ended,  and 
directing  Its  affairs  to  be  liquidated  by  the  insurance  commissioner.     This 

4s»7or  other  cases  lee  same  topic  &  KBT-NDMBBR  In  all  Kex-Numbered  Digests  ft  Indexes 
163N.Y.S.— 28 
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order  took  effect  on  being  filed  on  March  27,  1913,  In  the  office  of  the  clerk 
of  the  county  of  Philadelphia. 

The  present  plaintiff,  a  citizen  of  the  state  of  New  York,  in  April  began 
this  and  other  suits  upon  assigned  claims  for  return  premium  on  subsisting 
and  unmatured  policies  at  the  date  of  dissolution.  The  affidavit  for  attach- 
ment set  forth  the  dissolution  proceedings  in  Pennsylvania,  and  the  order 
appointing  the  Pennsylvania  commissioner  as  liquidator,  and  deposed  that 
by  such  court  order  the  policies  of  insurance  became  and  were  broken  and 
ended,  so  that  defendant  became  liable  to  return  to  the  Insured,  or  their  as- 
signs, the  unearned  portions  of  the  premiums.  By  serving  the  attachment  so 
obtained  on  the  local  agent  of  the  Warsaw  Insurance  Company,  plaintiff 
claimed  to  have  levied  on  what  the  Warsaw  Company  owed  the  defendant, 
which  was  In  large  part  the  unearned  premiums  for  reinsuring  defendant. 
The  summons  was  served  on  the  defendant's  former  agents  in  New  York,  and 
upon  the  superintendent  of  insurance  in  New  York.  Subsequently  an  order 
for  publication  was  attempted  to  be  served  on  defendant  by  publication  as 
required  by  its  terms.  On  April  12th  the  New  York  superintendent  of  In- 
surance moved  In  the  Supreme  Court  in  New  York  county,  upon  consent  of 
the  Pennsylvania  insurance  commissioner  for  an  order,  which  was  granted, 
directing  him  to  take  over  the  company's  assets  In  this  state  under  Insurance 
Law,  §  63.  The  insurance  commissioner  of  Pennsylvania,  appearing  specially 
herein,  on  November  7,  1914,  moved,  on  notice  to  Mr.  Emmet,  the  New  York 
insurance  superintendent,  to  vacate  all  plaintiff's  proceedings.  After  hearing, 
his  motion  was  granted,  and  an  order  made,  vacating  the  service  of  the 
summons,  the  warrant  of  attachment,  and  the  attempted  levy  thereunder,  from 
which  order  plaintiff  has  appealed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  RICH,  and  PUT- 
NAM, JJ. 

Edward  Sandford,  of  New  York  City  (Wharton  Poor,  of  North 
Flushing,  on  the  brief),  for  appellant. 
James  E.  Finegan,  of  New  York  City,  for  respondents. 

PER  CURIAM.  [  1  ]  The  insolvent  insurance  company  was  already 
civiliter  mortuus,  and  its  assets  placed  in  liquidation,  when  this  suit 
was  begun.  Its  civil  death  was  not  ignored,  but  set  forth  as  a  basis 
of  these  New  York  proceedings.  After  the  corporation  had  been  thus 
dissolved,  and  its  existence  ended,  how  could  it  be  sued,  and  its  for- 
mer agents  in  New  York  subjected  to  service?  The  Court  of  Appeals 
has  declared  that,  although  a  New  Jersey  corporation  was  in  esse 
when  sued,  the  effect  on  our  proceedings  of  its  subsequent  dissolution 
was  to  be  settled  by  the  New  Jersey  statutes.  "The  existence  and  the 
powers  of  any  foreign  corporation  coming  into  this  state  to  do  busi- 
ness are  at  all  times  subject  to  the  law  of  its  creation  and  of  its  domi- 
cile, and,  additionally,  to  our  laws  relating  to  it,  and  the  terms  laid 
down  by  our  Legislature  as  conditions  of  allowing  it  to  transact  busi- 
ness here."  Sinnott  v.  Hanan,  108  N.  E.  858,  in  Court  of  Appeals, 
April  13,  1915,  officially  unreported. 

The  terms  of  the  Pennsylvania  statutes  under  which  defendant  was 
dissolved  correspond  with  like  provisions  of  the  New  York  Insurance 
Law.  Under  these  statutes  in  the  domiciUary  state  the  corporation 
was  ended  for  all  purposes,  without  any  continuance  of  its  legal  exist- 
ence as  to  creditors,  as  did  the  statute  of  New  Jersey  invoked  in  Sin- 
nott v.  Hanan,  supra.  Counsel  concede  that  appellant  can  take  no  judg- 
ment in  personam,  but  urge  that  we  sustain  these  attachment  proceed- 
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ings  as  in  the  nature  of  proceedings  in  rem.  We  are  not  called  on 
to  discuss  the  general  policy  of  state  courts  in  upholding  attachments 
by  domestic  creditors  as  against  rights  under  prior  liquidation  in  tlie 
foreign  corporate  domicile.  Attaching  creditors  may  be  at  times  pre- 
ferred upon  a  cause  of  action  existing  and  matured  before  any  cor- 
porate dissolution,  if  the  creditor  is  in  a  position  to  sue  on  the  debt  and 
can  ignore  any  outside  liquidators  or  the  results  of  dissolution.  But 
here  the  contrary  appears.  The  New  York  standard  fire  insurance 
policy  allows  either  party  to  require  cancellation.  If  the  insurer  give 
five  days'  notice  of  cancellation,  it  must  tender  the  full  pro  rata  pre- 
mitun;  if  the  assured  seeks  to  cancel,  he  gets  back  a  part  premium, 
computed  at  short  rates.  Richards  on  Insurance  (3d  Ed.)  p.  721. 
But  here  the  refund  of  premium  is  not  by  any  option  or  demand  inter 
partes.  It  is  because  a  defendant,  having  no  longer  any  corporate 
existence,  has  by  its  civil  death  tenpinated  all  outstanding  insurance, 
since  the  life  of  the  contract  necessarily  expires  with  the  extinction  of 
the  insurer.  And  it  is  upon  this  extinction  by  legal  dissolution  in  the 
state  of  its  creation  and  domicile  that  plaintiff's  assignors  base  their 
causes  of  action.  Hence  the  sole  ground  of  these  attachment  suits  came 
into  being  by  virtue  of  the  exterritorial  effect  of  the  Pennsylvania 
decree  dissolving  and  terminating  the  corporation. 

While  the  insolvent  insurer,  once  his  legal  status  as  insurer  ends, 
leaves  the  insured  entitled  to  a  claim  for  a  refund  of  the  unexpired 
premium  as  a.  measure  of  his  damages,  no  case  in  this  state  has  been 
cited  to  us  that  thereby  the  insured  is  enabled  to  sue  the  insurer  for 
such  damages.  The  right  to  such  allowance  in  this  state,  as  far  as 
insurance  for  a  fixed  term  is  concerned,  was  derived  from  2  Rev.  St. 
(1st  Ed.)  pt.  3,  c.  8,  tit.  4,  §  75.  People  v.  Security  Life  Ins.  and  Ann. 
Co.,  78  N.  Y.  114,  121,  34  Am.  Rep.  522.  This  statute  treats  of  open 
and  subsisting  contracts  of  the  corporation  in  the  nature  of  insurances, 
or  contingent  engagements  of  any  kind.  The  receiver,  with  the  con- 
sent of  the  party  holding  such  engagement,  may  refund  a  proportion- 
ate part  of  the  consideration  to  Ae  holder,  or  owner,  when  "it  shall 
be  deemed  canceled  and  discharged  as  against  such  receivers."  This 
provision  now  appears  unchanged  as  section  256  of  the  General  Corpo- 
ration Law  (Laws  of  1909,  c.  28). 

Apparently  the  assured  had  an  option  to  take  this  refund  of  the 
unearned  premium.  In  Pennsylvania  such  an  option  to  demand  re- 
fund of  premium,  exercised  after  the  insurance  company  made  an  as- 
signment for  the  benefit  of  creditors,  creates  a  debt  in  liquidation,  to 
come  in  ratably  with  the  claims  of  other  creditors.  Fogerty  v.  Phila- 
delphia Trust,  Safe  Deposit  and  Ins.  Co.,  75  Pa.  125.  'The  liability  for 
these  return  premiums,  not  being  against  a  living  corporation,  but  aris- 
ing upon  its  dissolution,  also  became  a  provable  claim  in  liquidation. 
As  far  as  the  attached  liability  by  the  Warsaw  Company  for  return 
premium  is  concerned,  that  also  came  into  being  through  and  as  a  re- 
sult of  the  dissolution.  Return  premiums  from  the  Warsaw  Company 
are  a  resource  in  the  hands  of  the  lawful  successor  of  defendant,  the  in- 
surance commissioner  of  Pennsylvania. 

These  attachments  would  divert  funds  intended  to  be  shared  by  all 
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who  may  prove  entitled  to  participate  in  the  distribution.  In  a  like 
effort  by  a  New  York  creditor  to  attach  property  claimed  by  a  New 
Jersey  administrator,  this  court,  by  Thomas,  J.,  said : 

"The  plaintiff  Is  seeking  by  attachment  to  take  from  the  trustee  property 
appointed  by  law  to  the  use  of  all  creditors,  and  to  sell  it  as  if  the  admin- 
istrator had  some  essential  property  right  In  it  which  he  could  transfer  to  one 
creditor  to  the  exclusion  of  others."  Bostwlclc  t.  Carr,  165  App.  Div.  65,  151 
N.  Y.  Supp.  T4. 

The  dissolution  of  an  insurance  corporation  has  analogies  to  the 
administration  of  insolvent  estates.  Empire  State  Surety  Co.,  108 
N.  E.  825,  Court  of  Appeals,  April  13,  1915,  officially  unreported. 

[2]  As  to  the  new  and  special  duties  arising  from  corporate  disso- 
lution, especially  the  claim  for  unearned  premiums  for  the  risk  after 
dissolution,  it  is  not  perceived  how  domestic  creditors  may  treat  the 
corporation  as  still  alive  and  subject  to  suit,  and  serve  process  on 
its  former  agents,  and  attempt  to*  found  jurisdiction  by  publishing  the 
summons  against  the  defunct  corporation.  Such  service  was  wholly 
void,  and  any  judgment  attempted  to  be  entered  upon  it  a  nullity.  Mat- 
ter of  Stewart,  39  Misc.  Rep.  275,  79  N.  Y.  Supp.  525 ;  40  Misc.  Rep. 
32,  81  N.  Y.  Supp.  209;  86  App.  Div.  627,  83  N.  Y.  Supp.  1117. 

Plaintiff  has  urged  that  the  New  York  superintendent  of  insurance, 
not  the  commissioner  of  Pennsylvania,  is  the  proper  party  to  make  this, 
motion,  because  the  court  has  already  made  him  a  custodian  of  the 
defendant's  effects  here.  But  this  claim  is  without  support,  since 
throughout  these  proceedings  the  two  state  insurance  departments 
have  acted  in  concord.  The  present  order  recites  service  and  appear- 
ance in  behalf  of  Mr.  Emmet,  who  practically  assented  to  the  Special 
Term  order  now  under  review. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 


SHANNON  V.  HORTON. 
(Supreme  Court,  Appellate  Division,  Second  Department    May  14,  1915.) 

Release  ®s357 — VAUDrrr — Mistake — Sdffioienot  or  Evidence. 

In  an  action  met  by  the  defense  of  a  release  of  liability,  evidence  held 
insutHclent  to  warrant  finding  that  such  release  was  executed  under  mis- 
take, Justifying  avoidance. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent  Dig.  {§  106-108;  Dec. 
Dig.  <8=>57.] 

Appeal  from  Trial  Term,  Orange  County. 

Action  by  William  H.  Shannon  against  Eugene  Horton.  From  a 
judgment  for  plaintiff,  and  from  the  denial  of  a  new  trial,  defendant 
appeals.    Reversed,  and  new  trial  granted. 

See,  also,  152  N.  Y.  Supp.  1142. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

John  Bright,  of  Middletown,  for  appellant. 
Graham  Witschief,  of  Newburgh,  for  respondent. 
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THOMAS,  J.  The  evidence  shows  that  during  the  year  preceding 
the  execution  of  the  release  the  plaintiff  had  full  knowledge  of  the 
agency  existing  between  the  defendant  and  Stever.  He  has  been  per- 
mitted to  avoid  the  release  upon  his  untrue  statement  that  he  had  not 
such  knowledge,  and  upon  evidence  that  the  subject  of  the  present  ac- 
tion was  not  involved  in  the  former  account  rendered  to  the  defendant, 
and  was  not  discussed  or  asserted  at  or  before  the  time  the  release  was 
made.  The  letter  of  June  22,  1911,  indicates  not  only  the  realization 
of  the  relation  of  Horton  and  Stever,  but  also  that  it  had  been  a  mat- 
ter of  consideration  on  the  part  of  the  plaintiff.  So  failure  of  the 
defendant  to  discuss  the  matter  or  failure  to  advise  the  plaintiff  could 
not  have  induced  the  plaintiff  to  sign  the  release.  What,  then,  has  the 
plaintiff  proved  tending  to  show  mutual  mistake  and  justifying  an 
avoidance  of  the  release?  I  discover  nothing,  even  within  the  rules 
laid  down  in  Kirchner  v.  N.  H.  S.  M.  Co.,  135  N.  Y,  182,  31  N.  E. 
1 104,  which  plaintiff  invokes. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event.    All  concur. 


WESTCHESTER  MORTGAGE  CO.  v.  THOMAS  B.  McINTIRB,  Inc..  et  al. 
(Supreme  Court,  Appellate  Dlrlsion,  Second  Department    May  7,  1915.) 

1.  GUABANTI  <@=336 — CONTBACTa — CONSTRUCTION. 

An  Instrument  reciting  that  defendant,  for  value  received,  guaranteed 
another  against  loss  or  damage  by  reason  of  the  nonpayment  of  a  note, 
and  that  defendant  guaranteed  the  payment  of  the  note,  is  not  only  a 
promise  to  indemnify  plaintiff,  but  an  absolute  guaranty  of  payment, 
which  makes  defendant  liable  If  the  instrument  be  not  paid  at  maturity. 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent.  Dig.  §§  38-46;  Dec. 
Dig.  «=936.] 

2.  GUABANTY  4=>82 — CONTBACTS— iCONSTBUCTION. 

Where  an  agreement  guaranteeing  payment  of  a  note  accompanied  it, 
the  guaranty  could  be  enforced  by  any  person  entitled  to  enforce  pay- 
ment of  the  note. 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent  Dig.  $  97 ;   Dec.  Dig. 

«=»82.] 

3.  GuABANTY  ®=>85 — ^Action — Pixadiro. 

Under  Code  Civ.  Proc.  i  534,  a  party,  suing  on  an  Instrument  as  a  con- 
tract of  guaranty  may  set  forth  the  guaranty  in  full  and  have  the  benefit 
of  its  f nU  legal  efCect ;  the  Instrument  being  given  the  construction  moat 
favorable  to  him. 

[Ed.  Note. — ^For  other  cases,  see  Guaranty,  Cent  Dig.  {  99;   Dea  Dig. 


4.  GUABANTT  «=>8B — AcnroNS — Corditions. 

In  a  suit  on  a  guaranty  for  the  payment  of  a  note,  it  is  not  necessary 
to  allege  presentment,  demand,  protest,  or  notice,  regardless  of  whether 
the  instrument  was  owned  by  the  original  payee  or  plaintiff. 

[Ed.  Note; — For  other  cases,  see  Guaranty,  Cent  Dig.  {  99;  Dec.  Dig. 
«=»85.] 
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Appeal  from  Trial  Term,  Westchester  County. 

Action  by  the  Westchester  Mortgage  Company  against  Thomas  B. 
Mclntire,  Incorporated,  and  William  H.  Foster.  From  a  judgment 
dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

See,  also,  152  N.  Y.  Supp.  1149. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON,  and 
RICH,  JJ. 

Jonathan  Holden,  of  Pleasantville,  for  appellant. 

Frederick  B.  Van  Kleeck,  Jr.,  of  White  Plains,  for  respondents. 

RICH,  J.  The  complaint  was  dismissed  at  the  opening  of  the  trial, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  action  against  Foster  is  upon  his  guaranty  of  the  pay- 
ment of  a  promissory  note.  The  complaint  alleges  the  execution  and 
delivery  by  the  defendant  company  to  plaintiff  of  its  promissory  note 
for  $1,000,  dated  March  20,  1914,  and  payable  at  the  Mt.  Pleasant 
Bank,  of  Pleasantville,  N.  Y.,  in  60  days  after  its  date,  accompanied  by 
a  written  guaranty  executed  by  the  respondent  and  the  defendant  Mc- 
lntire in  the  following  language : 

"This  is  to  certify  that  the  undersigned,  for  value  received,  hereby  guar- 
antees Westchester  Mortgage  Company  against  loss  or  damage  by  reason  of 
the  nonpayment  of  a  note  for  one  thousand  ($1,000)  dollars,  dated  on  or  about 
March  20,  1914,  made  by  Thomas  B.  Mclntire,  Incorporated,  to  Westchester 
Mortgage  Company,  payable  60  days  after  date,  with  interest,  and  the  under- 
signed guarantees  tie  payment  of  said  note,  and  guarantees  Jonathan  Holden 
against  suffering  any  loss  or  damage  by  reason  of  his  guaranty  or  indorse- 
ment of  said  note,  or  by  reason  of  the  nonpayment  of  said  note.  It  Is  hereb.v 
consented  that  the  time  for  the  payment  of  said  note  may  be  extended  by  one 
or  more  extensions,  provided  such  time  of  payment  is  not  extended  to  a  time 
later  than  August  30,  1914,  and  it  is  consented  that  such  extension  be  without 
notice  to  the  undersigned. 

"Dated  March  20,  1914.  Wm.  H.  Foster. 

"Thomas  B.  Mclntire." 

It  is  alleged  that  in  consideration  of  the  guaranty,  and  relying  there- 
on, the  plaintiff  indorsed  said  note  for  the  accommodation  and  benefit 
of  the  maker,  and  for  the  purpose  of  enabling  it  to  secure  from  the 
bank  where  it  was  made  payable  a  loan  for  $1,000;  that  the  Mt. 
Pleasant  Bank  discounted  such  note  and  paid  to  its  maker,  the  de- 
fendant company,  said  sum  of  $1,000;  that  the  defendants  failed  to 
pay  said  note  at  its  maturity,  and  have  never  paid  it;  and  that  in  May, 
1914,  said  bank,  for  value,  sold,  assigned,  and  transferred  to  plaintiff 
all  sums  due  and  to  become  due  thereon. 

[1,  2]  I  am  unable  to  see  why  this  complaint  does  not  state  a  good 
cause  of  action  against  the  respondent  as  a  guarantor.  It  is  contended, 
however,  by  the  respondent,  that  "the  guaranty  was  against  loss  or 
damage  by  reason  of  the  nonpayment  of  the  note,"  and  "being  one  of 
collection,  and  not  of  payment,  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  that  there  are  no  allegations 
therein  showing  that  plaintiff  has  exhausted  his  remedy  against  the 
maker  of  said  note."  The  general  rule  of  law  stated  has  no  application 
to  the  facts  presented  by  the  case  at  bar,  for  the  reason  that  the  guar- 


Digitized  by 


Google 


Sup.  Ct)  7INLBY  y.  ATLANTIC  IBANSFOBT  OO.  439 

anty,  in  addition  to  being  a  promise  to  indemnify  plaintiff  against  loss 
or  damage  by  reason  of  the  nonpayment  of  the  note,  is  an  absolute 
guaranty  of  its  payment  which  makes  the  guarantors  liable  to  the  hold- 
er of  the  note  if  the  maker  failed  to  pay  it  at  maturity.  Catskill  Nat. 
Bank  v.  Dumary,  206  N.  Y.  550,  100  N,  E.  422.  The  guaranty  accom- 
panied the  note  and  is  enforceable  by  the  person  who  could  enforce 
payment  of  such  note.  Claflin  v.  Ostrom,  54  N.  Y.  581 ;  Lawrence  v. 
Fox,  20  N.  Y.  268;  Riordan  v,  First  Presbyterian  Church,  6  Misc. 
Rep.  84,  26  N.  Y.  Supp.  38 ;  20  Cyc,  1429.  It  was  not  necessary,  there- 
fore, to  allege  an  assignment  of  the  guaranty  to  the  bank,  or  its  re- 
assignment to  plaintiff,  or  that  the  transfer  to  plaintiff  was  made 
upon  its  faith. 

[3]  The  complaint  sets  forth  the  guaranty  in  full;  the  plaintiff  is 
entitled  to  the  benefit  of  its  every  feature  and  its  full  legal  effect  (sec- 
tion 534,  Code  Civil  Procedure),  and  if  susceptible  of  conflicting  in- 
terpretations the  one  most  favorable  to  the  plaintiff  must  be  adopted. 
Smith  V.  Molleson,  148  N.  Y.  241,  42  N.  E.  669;  Gamble  v.  Cuneo,  21 
App.  Div.  413, 47  N.  Y.  Supp.  548. 

[4]  The  guaranty  being  for  the  payment  of  the  note,  it  was  not 
necessary  to  allege  presentment,  demand,  protest,  or  notice,  irrespective 
of  whether  the  note  was  owned  at  maturity  by  the  banJc  or  by  the 
plaintiff.  Fidelity  &  Casualty  Co.  v.  Wells,  49  App.  Div.  171,  62  N.  Y. 
Supp.  1066;  Allan  v.  Rightmere,  20  Johns.  365,  11  Am.  Dec.  288; 
Brown  v.  Curtiss,  2  N.  Y.  225. 

The  judgment  must  be  reversed,  and  a  new  trial  granted;  costs  to 
abide  the  event.  The  parties  hereto  having  stipulated  in  open  court 
that  this  case  may  be  disposed  of  by  a  court  of  four,  the  decision  is  as 
follows : 

Judgment  reversed,  and  new  trial  granted ;  costs  to  abide  the  event. 
All  concur. 


FINLET  V.  ATLANTIC  TRANSPORT  CO.,  Limited. 
(Supreme  Court,  Special  Term,  New  York  County.    May  4,  1916.) 

1.  Dead  Bodies  ®=»1 — Bvbial — Right  of  Son — Dauaoes  fob  Intebfebence. 

A.  son  has  a  legal  right  to  the  solace  of  burying  the  body  of  his  father, 
which  entitles  him  to  recover  damages  from  one  who  wrongfully  Interferes 
therewith. 

[Ed.  Note.— For'  other  cases,  see  Dead  Bodies,  Cent  Dig.  S$  li  2 ;  Dec. 
Dig.  «8=»1.] 

2.  Dead  Bodies  «=»9 — Bubiai — Liability  fob  Intebfebknce — Complaint. 

A  complaint  seeking  such  damages,  which  alleges  that  plaintiff's  father 
died  on  the  steamship,  that  his  body  was  properly  embalmed,  so  as  to  pre- 
vent decomposition  until  after  ix)rt  was  reached,  that  the  defendants  took 
possession  of  the  etFects  of  deceased,  among  which  were  plalntifC's  name 
and  address,  and  sufficient  money  to  pay  for  notifying  plaintiff  and  prop- 
erly caring  for  the  body,  but  that  while  the  body  was  in  a  perfect  state 
of  preservation,  and  when  the  ship  was  only  a  few  hours  from  port,  the 
body  was  cast  Into  the  sea,  alleges  a  wrongful  and  willful  violation  of 
plaintiff's  right  to  the  solace  of  burying  the  body. 

[Ed.  Note. — For  other  cases,  see  Dead  Bodies,  Cent  Dig.  ($  13, 14;  Dec. 
Dig.  <S=»9.] 
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3.  Evidence  ^s>10 — Judicial  Notice — ^Hiob  Seas. 

Where  the  complaint  alleged  that  the  body  was  cast  into  the  sea  in  or 
near  the  tidal  waters  off  Nantucket  Shoals,  the  court  cannot  take  judicial 
notice  that  it  was  on  the  high  seas  outside  the  three-mile  limit. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §§  9-14 ;  Dec.  Dig. 
<S=>10.] 

4.  Dead  Bodies  ®=>9 — Bueial — Rigqt  of  Son — ^Aonows — Pabties. 

The  right  of  a  son  to  the  solace  of  giving  bis  father's  body  a  proper 
burial  vesta  In  him  as  a  son,  and  not  in  a  representative  capacity  as  one 
of  the  next  of  kin,  and  he  can  bring  an  Individual  action  for  the  violation 
of  that  right  without  joining  the  other  relatives  of  deceased,  who  may 
themselves  bring  similar  actions  for  the  interference  with  their  right  be- 
cause  of  the  same  act  of  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Dead  Bodies,  Cent  Dig.  SI  13, 14 ;  Dec. 
Dig.  «S=5»9.] 

Action  by  H.  Blair  Finley  against  the  Atlantic  Transport  Company, 
Limited.  On  motion  of  plaintiff  for  a  judgment  on  the  complaint  and 
the  demurrer  thereto.  Motion  sustained,  with  leave  to  the  defendant 
to  withdraw  the  demurrer  and  answer. 

Gilbert  H.  Montague,  of  New  York  City  (Walter  D.  Wile,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City  (Norman 
B.  Beecher  and  George  H.  Emerson,  both  of  New  York  City,  of  coun- 
sel), for  defendant. 

SHEARN,  J.  The  complaint  shows  that  plaintiff  is  the  son  of 
Clement  B.  Finley,  deceased,  who  died  on  board  tlie  defendant's  steam- 
ship Minneapolis  while  a  passenger  on  the  voyage  from  London  to 
New  York,  leaving  "no  wife  living,  nor  any  relative  nearer  than  the 
plaintiff" ;  that  upon  the  death  of  the  deceased  the  defendant  took,  pos- 
session of  his  property  and  effects,  valued  at  $750,  "which  amount 
greatly  exceeds  the  sum  that  would  have  been  required  to  defray  the 
expenses  of  notifying  the  plaintiff  of  the  death  of  the  deceased  and  em- 
balming the  body  of  said  Clement  B.  Finley  and  transporting  it  to  the 
said  city  of  New  York  and  there  giving  it  a  decent  burial" ;  that  among 
said  effects  of  the  deceased  which  the  defendant  took  into  its  posses- 
sion were  letters  showing  that  the  plaintiff  was  the  son  of  the  deceased, 
and  showing  where  the  defendant  might  communicate  with  the  plain- 
tiff ;  that  the  defendant  thereafter  embalmed  the  body  of  the  deceased, 
so  that  it  became  proof  against  decomposition  for  a  period  greatly  ex- 
ceeding the  time  needed  to  bring  the  body  to  port :  "that  the  defend- 
ant negligently,  wrongfully,  and  willfully  failed  and  refused  to  notify 
said  plaintiff,  or  any  of  the  next  of  kin  of  said  Clement  B.  Finley,"  of 
his  death ;  that  four  days  later,  however,  while  in  or  near  tidal  waters 
off  Nantucket  Shoals,  and  only  a  few  hours  from  port,  the  defendant 
"negligently,  wrongfully,  and  willfully  failed  and  refused  to  transport 
the  body  of  said  Clement  B.  Finley  to  the  docking  point  of  said  steam- 
ship in  said  city  of  New  York,"  and  "negligently,  wrongfully,  and 
willfully  caused  said  body  to  be  cast  into  the  sea  in  or  near  the  said 
tidal  waters  off  Nantucket  Shoals  in  a  place  unknown  and  inaccessible 
to  the  plaintiff,  or  to  any  of  the  next  of  kin  of  said  Clement  B.  Fin- 
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ley" ;  that  thereafter  the  defendant  notified  the  plaintiff  of  the  death 
of  the  deceased,  and  the  plaintiff  notified  the  defendant  that  he  would 
procure  an  undertaker  to  meet  the  steamship  and  take  charge  of  the 
body ;  that  in  fact  the  plaintiff  and  said  undertaker,  at  the  request  and 
with  the  knowledge  and  approval  of  all  the  next  of  kin,  did  meet  the 
steamship  and  demanded  possession  of  the  body,  and  were  then  in- 
formed that  the  body  had  been  disposed  of  at  sea  as  above  described ; 
that  "by  reason  of  said  acts  of  the  defendant  above  mentioned  the 
plaintiff  was  greatly  shocked  and  wounded  in  feelings,  and  was  caused 
great  mental  distress,  anguish,  and  suffering,  and  was  caused  consid- 
erable expense,  by  reason  whereof  the  plaintiff  has  been  damaged  in 
the  sum  of  $3,000."  The  defendant  demurs  to  this  complaint  on  the 
ground  that  there  is  a  defect  of  parties  plaintiff  and  that  the  complaint 
fails  to  state  a  cause  of  action. 

[  1  ]  Rights  in  connection  with  the  burial  of  dead  bodies  have  come  be- 
fore the  courts  generally  in  two  ways :  (1)  To  recover  damages  for  the 
mutilation  of  the  body ;  and  (2)  to  determine  where  the  place  of  burial 
shall  be.  The  first  class  of  cases  is  illustrated  by  the  case  of  Foley 
V.  Phelps,  1  App.  Div.  551,  37  N.  Y.  Supp.  471,  where  it  was  held  that 
the  person  entitled  to  the  possession  of  the  body  in  order  to  bury  it 
had  a  right  of  action  for  injury  to  his  feelings  against  any  one  who 
had,  without  authority,  mutilated  the  body.  A  valuable  discussion  of 
the  general  subject  of  rights  in  dead  bodies  is  found  in  Matter  of  Wid- 
ening of  Beekman  Street,  4  Bradf .  Sur.  503.  While  the  circumstances 
presented  in  this  case  are  unique  and  entirely  different  from  those  in 
any  of  the  adjudicated  cases,  the  principle  upon  which  the  cause  of  ac- 
tion is  based  may  be  readily  derived  from  the  adjudicated  cases.  The 
principle  governing  the  disposition  of  the  case  is  equally  clear  as  a  mat- 
ter of  independent  reasoning. 

The  cause  of  action  herein  is  not  the  violation  of  any  rights  of  own- 
ership in  the  body  of  the  deceased.  Plaintiff  does  not  sue  for  the 
possession  of  the  body,  nor  for  the  right  to  bury  the  body  in  any  par- 
ticular manner  or  place  as  against  the  wishes  of  other  next  of  kin.  The 
plaintiff  sues  for  the  injury  he  has  suffered  because  of  the  defendant's 
unlawful  interference  with  his  right  of  solace  and  comfort  in  burying 
the  remains  of  his  deceased  father.  The  right  of  near  relatives  to  the 
solace  and  comfort  of  burying  the  remains  of  the  deceased,  and  their 
right  to  sue  to  prevent  interference  with  the  body  or  the  burial  rites,  or 
to  recover  damages  for  mental  anguish  or  expense  resulting  from  such 
interference,  has  been  repeatedly  recognized  by  the  American  courts. 
Darcy  v.  Presbyterian  Hospital,  202  N.  Y.  259,  95  N.  E.  695,  Ann. 
Cas.  1912D,  1238;  Foley  v.  Phelps,  1  App.  Div.  551,  37  N.  Y.  Supp. 
471;  Cohen  v.  Congregation,  85  App.  Div.  65,  82  N.  Y,' Supp.  918; 
Jackson  v.  Savage,  109  App.  Div.  556,  96  N.  Y.  Supp.  366;  Hassard 
v.  Lehane,  143  App.  Div.  424,  128  N.  Y.  Supp.  161 ;  Snyder  v.  Snyder, 
60  How.  Prac.  368,  371 ;  Danahy  v.  Kelloeg,  70  Misc.  Rep.  25,  126 
N.  Y.  Supp.  444;  In  re  Donn,  14  N.  Y.  Supp.  189;  Matter  of  Widen- 
ing Beekman  St.,  4  Bradf.  Sur.  503 ;  Louisville  &  Nashville  R.  R.  v. 
Wilson,  123  Ga.  62,  67,  51  S.  E.  24,  3  Ann.  Cas.  128;  Wright  v.  Hol- 
lywood Cemetery  Corp'n,  112  Ga.  884,  890,  38  S.  E.  94,  52  L.  R.  A. 
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621;  Beam  v.  C,  C,  C.  &  St.  L.  R.  R.,  97  III.  App.  24,  27,  28; 
Palenzke  v.  Bruning,  98  111.  App.  644,  650,  651 ; '  Renihan  v.  Wright, 
125  Ind.  536,  25  N.  E.  822,  9  L.  R.  A.  514,  21  Am.  St.  Rep.  249 ; 
Anderson  v.  Acheson,  132  Iowa,  744,  749,  110  N.  W.  335,  9  L,. 
R.  A.  (N.  S.)  217;  Seaton  v.  Commonwealth,  149  Ky.  498,  501, 
49  S.  W.  871,  42  L.  R.  A.  (N.  S.)  211 ;  Kanavan's  Case,  1  Me.  (1 
Greenl.)  226;  Larson  v.  Chase,  47  Minn.  307,  308,  50  N.  W.  238, 
14  L.  R.  A.  85,  28  Am.  St.  Rep.  370;  Lindh  v.  Great  Northern 
Ry.,  99  Minn.  408,  109  N.  W.  823,  7  L.  R.  A.  (N.  S.)  1018;  Litteral 
V.  Litteral,  131  Mo.  App.  306,  111  S.  W.  872,  873,  874;  De  Pestetics 
V.  De  Festetics,  79  N.  J.  Eq.  488,  81  Atl.  741,  742,  743. 

In  the  leading  decision  on  this  subject  (Matter  of  Widening  Beekman 
Street,  supra)  the  court  said : 

"The  real  question  is  not  of  the  disposable,  marketable  value  of  a  corpse  or 
its  remains  as  an  article  of  traffic,  but  It  Is  of  the  sacred  and  Inherent  right 
to  its  custody  In  order  decently  to  bury  It  and  to  secure  Its  undisturbed  re- 
pose. The  dogma  of  the  English  ecclesiastical  law  that  a  child  has  no  such 
claim,  no  such  exclusive  power,  no  peculiar  interest  In  the  dead  body  of  its 
parent,  is  so  utterly  Inconsistent  with  every  enlightened  perception  of  personal 
right,  so  Inexpressibly  repulsive  to  every  proper  moral  sense,  that  its  adoption 
would  be  an  eternal  disgrace  to  American  Jurisprudence.  The  establishment 
of  a  right  so  sacred  and  precious  ought  not  to  need  any  judicial  precedent. 
Our  courts  of  Justice  should  place  it  at  once  where  it  should  fundamentally 
rest  forever,  on  the  deepest  and  most  unerring  instincts  of  human  nature, 
and  hold  It  to  be  a  self-evident  right  of  humanity,  entitled  to  legal  protecUon 
by  every  consideration  of  feeling,  decency,  and  Christian  duty." 

The  court  further  held  that  this  right  to  solace  and  comfort  in  bury- 
ing the  remains  of  a  deceased  relative  "includes  the  right  to  preserve 
them  by  separate  burial,  to  select  the  place  of  sepulture  and  to  change 
it  at  pleasure."    4  Bradf.  Sur.  532. 

It  is  not  disputed  that  a  cause  of  action  exists  in  the  case  of  mu- 
tilation. What  gives  that  conceded  cause  of  action?  Not  the  injury 
or  indignity  to  the  corpse,  but  the  interference  with  some  right  of  the 
plaintiff.  This  right  is  not  founded  upon  the  duty  to  bury  the  remains. 
If  it  were,  obviously,  there  would  be  no  cause  of  action  in  the  case 
of  mutilation  by  dissection,  for  still  the  remains  require  burial,  and 
there  is  that  duty  to  be  performed,  and  which  may  and  must  be  per- 
formed, regardless  of  the  indignity  to  which  the  corpse  has  been  sub- 
jected. It  is  true  that  in  Buchanan  v.  Buchanan,  28  Misc.  Rep.  261, 
59  N.  Y.  Supp.  810,  is  the  dictum  of  a  very  learned  judge  that  a 
person  has  no  legal  right  to  the  possession  of  a  corpse  because  of  rela- 
tionship in  the  abstract,  and  that  it  is  only  where  an  arrested  right, 
founded  upon  the  duty  of  burial,  has  been  violated  before  burial,  that 
a  person  aggrieved  may  possibly  maintain  an  action  at  law  for  the 
violation.  But  that  was  an  action  to  replevy  a  corpse,  instituted  by 
the  widow  of  the  deceased  against  his  brother,  who  had  given  the  re- 
mains a  decent  and  fitting  interment.  It  was  simply  decided  that  a  wid- 
ow, who  had  not  lived  with  her  husband  for  nine  years  prior  to  the 
time  of  his  death,  and  was  in  receipt  of  alimony  from  him  pending  the 
determination  of  an  action  for  separation  brought  by  her,  could  not 
maintain  an  action  in  replevin  to  recover  possession  of  her  husband's 
body  against  his  brother,  who  had  given  the  body  decent  btu-ial ;   the 
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court  holding  that  the  question  was  for  the  consideration  d£  equity. 
In  reaching  this  decision  the  court  recognized  the  right  in  a  relative 
to  the  solace  and  comfort  of  the  possession  of  the  remains  of  a  de- 
ceased for  the  purposes  of  burial,  but,  as  it  seems  to  me,  did  not  cor- 
rectly state  the  theory  upon  which  such  a  recovery  might  be  had  by 
basing  the  right  to  possession  for  the  purposes  of  burial  upon  a  duty 
to  bury,  saying  (28  Misc.  Rep.  262,  59  N.  Y.  Supp.  810) : 

"How  may  she  maintain  an  action  •  •  •  founded  upon  a  continuing 
right  of  possession  where  the  du^  to  Imry  has  been  undertaken  and  performed 
by  somebody  else?' 

If  this  were  the  law,  any  unauthorized  person,  by  giving  the  remains 
any  kind  of  decent  burial,  might  deprive  all  the  relatives  of  the  deceased 
of  the  solace  and  comfort  of  burying  their  deceased  relative  according 
to  the  rites  to  which  he  and  they  were  devoted.  Such  a  proposition  is 
too  shocking  to  be  accepted.  As  pointed  out  above,  the  duty  to  bury 
cannot  be  the  basis  of  the  right  of  action,  for  in  a  case  of  mutilation 
the  duty  of  burial  is  not  necessarily  interfered  with,  and  still  there  is 
a  cause  of  action.  That  cause  of  action  is  based  upon  the  right  of  the 
relatives  to  the  solace  and  comfort  of  burying  their  deceased  relative. 
If  this  right  is  interfered  with  by  mutilation,  as  has  been  repeatedly 
held,  it  is  clear  that  it  is  interfered  with,  and  much  more  seriously, 
when  the  body  is  wholly  withheld  from  them. 

[2]  The  learned  counsel  for  the  defendant,  in  arguing  that  "the 
complaint  is  based  upon  a  presumed  duty  on  the  part  of  the  master  of 
the  steamship  to  bring  the  body  of  the  deceased  to  port,"  and  in  at- 
tempting to  defend  the  master's  conduct  on  the  ground  that  "a  proper 
burial  at  sea,  in  accordance  with  the  usual  custom  in  such  matters," 
was  had,  entirely  misses  the  plaintiff's  theoiy,  and  the  only  sound 
theory  upon  which  a  cause  of  action  exists.  The  duty  of  the  defend- 
ant, which  the  plaintiff  asserts  herein  was  violated,  is  to  refrain  from 
interfering  with  the  disposition  of  the  remains  in  such  fashion  as  to 
deprive  the  plaintiff  of  the  solace  and  comfort  of  giving  them  a  burial 
in  the  fashion  and  manner  which  the  plaintiff  and  family  of  the  de- 
ceased may  determine. 

It  is  true  that  the  demurrer  does  not  admit  the  conclusion  that  the 
defendant's  acts  were  negligent,  wrongful,  or  willful ;  but  it  does  admit 
the  facts  pleaded,  and  these  facts,  which  include  the  allegations  that 
the  body  was  in  a  perfect  state  of  preservation  and  was  proof  against 
decomposition  when  it  was  cast  into  the  sea  only  a  few  hours  from  the 
docking  point,  certainly  sustain  the  inference  that  the  act  complained 
of  was,  prima  facie,  needless,  and  therefore  negligent,  wrongful,  and 
willful.  Admitting  all  of  the  facts  pleaded  in  the  complaint,  the  case 
discloses  wanton  violation  of  well-recognized,  established,  and  sacred 
rights,  and  a  reckless  disregard  of  the  tenderest  human  sentiments, 
bound  to  inflict  mental  anguish.  Th»t  substantial  damages  may 
be  recovered  for  the  deprivation  of  the  solace  and  comfort  of  bury- 
ing the  remains  of  a  deceased  relative,  and  for  any  interference 
by  third  parties  with  the  remains  which  may  lacerate  the  plain- 
tiff's feelings  and  deprive  the  plaintiff  of  the  solace  and  comfort, 
is  undoubted.    Foley  v.  Phelps,  1  App.  Div.  551,  37  N.  Y.  Supp.  471 ; 
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Loy  V.  Reid,  11  Ala.  App.  231,  65  South.  855;  Wright  v.  Holly- 
wood Cemetery,  112  Ga.  884,  890,  38  S.  E.  94,  52  L.  R.  A.  621 ;  L.  & 
N.  R.  R.  V.  Wilson,  123  Ga.  62,  63,  64,  51  S.  E.  24,  3  Ann.  Gas.  128; 
Medical  College  of  Georgia  v.  Rushing,  1  Ga.  App.  468,  57  S.  E. 
1083;  beam  v.  Cleveland,  C,  C.  &  St.  L.  Ry.,  97  111.  App.  24,  27,  28; 
Renihan  v.  Wright,  125  Ind.  536,  540-545,  25  N.  E.  822,  9  L.  R.  A.  514, 
21  Am.  St.  Rep.  249;  Anderson  v.  Acheson,  132  Iowa,  744,  755,  110 
N.  W.  235,  9  L.  R.  A.  (N.  S.)  217;  Louisville,  etc.,  Ry.  v.  Hull,  68  S. 
W.  433,  435,  57  L.  R.  A.  771 ;  Meyers  v,  Clarke,  122  Ky.  866,  90  S. 
W.  1049,  93  S.  W.  43,  5  L.  R.  A.  (N.  S.)  727;  Burney  v.  Children's 
Hospital,  169  Mass.  57,  60,  47  N.  E.  401,  38  L.  R.  A.  413,  61  Am.  St. 
Rep.  273;  Larson  v.  Chase,  47  Minn.  308,  50  N.  W.  238,  14  L.  R.  A. 
85,  28  Am.  St.  Rep.  370;  Lindh  v.  Great  Northern  Ry.,  99  Minn.  408, 
109  N.  W.  823,  7  L.  R.  A.  (N.  S.)  1018;  Wilson  v.  St.  Louis  &  S.  F. 
Ry.,  160  Mo.  App.  649,  142  S.  W.  775;  Kyles  v.  Southern  Ry.,  147  N. 
C.  394,  399,  400,  61  S.  E.  278;  Farley  v.  Carson,  8  Ohio  Dec.  119,  120; 
Hale  V.  Bonner,  82  Tex.  33,  17  S.  W.  605,  14  L.  R.  A.  336,  27  Am.  St. 
Rep.  850;  Wells  Fargo  &  Co.  v.  Fuller,  13  Tex.  Civ,  App.  610,  35  S. 
W.  824;  St.  Louis  S.  W.  Ry,  v.  French,  23  Tex.  Civ,  App.  511,  57 
S.  W.  56;  Gatzow  v.  Buening,  106  Wis.  1,  11,  12,  81  N,  W.  1003,  49 
L.  R.  A.  475,  80  Am.  St.  Rep.  1 ;  Koetber  v.  Patek,  123  Wis.  453,  456, 
457,  460,  462,  463,  102  N.  W.  40,  68  L.  R.  A.  956;  Anonymous  Case, 
6  Am.  L.  Review,  182;  Philips  v.  Montreal  General  Hospital,  33 
Quebec  L.  R.,  483,  490. 

[3]  Defendant's  point  that  "the  death  and  burial  of  Clement  B. 
Finley  took  place  on  the  high  seas"  is  not  available  on  this  demurrer. 
The  court  cannot  take  judicial  notice  that  when  the  body  was  cast  over- 
board the  vessel  was  on  the  high  seas,  simply  because  Nantucket  Shoals 
is  in  the  high  seas.  The  allegation  is  that  the  body  was  cast  "into  the 
sea  in  or  near  the  tidal  waters  off  Nantucket  Shoals."  Whether  this 
was  inside  or  outside  the  three-mile  limit  or  within  the  territory  of  the 
jurisdiction  of  the  United  States  does  not  appear.  Neither  does  it 
appear  that  there  was  a  "proper  burial  at  sea  in  accordance  with  the 
usual  custom  in  such  matters."  Casting  the  body  overboard  does  not 
necessarily  imply  "a  proper  burial  at  sea  in  accordimce  with  the  usual 
custom  in  such  matters,"  These  points,  together  with  the  contention 
made  as  to  the  authority  of  the  master  of  a  vessel,  are  all  matters  to 
be  pleaded  in  an  answer  and  are  not  available  upon  this  demurrer, 

[4]  It  is  also  urged  that  there  is  a  defect  of  parties  plaintiff,  but 
the  point  is  not  well  taken.  By  the  law  of  the  state  of  New  York  the 
right  to  the  possession  of  a  body  for  the  purpose  of  burial  belongs  to 
the  surviving  husband  or  wife,  or  next  of  kin,  in  the  absence  of  any 
testamentary  disposition.  Darcy  v.  Presbyterian  Hospital,  202  N.  Y. 
262,  95  N.  E.  695,  Ann.  Cas.  1912D,  1238.  But  this  is  not  an  action 
for  the  possession  of  the  body,  but  is  to  recover  damages  for  mental 
anguish  and  expense  resulting  from  an  interference  with  plaintiff's 
right  of  solace  and  comfort  in  the  burial  of  his  father's  body,  and  it 
is  established  that  an  action  for  the  violation  of  such  rights  does  not 
require  joining  all  the  next  of  kin  as  parties  plaintiff.  People  v.  Trus- 
tees of  St  Patrick's  Cathedral,  58  How.  Prac  55,  64-65;  Wright  v. 
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Hollywood  Cemetery  Corp'n,  112  Ga.  884,  38  S.  E.  94,  52  L.  R.  A.  621. 
In  cases  where  the  sole  question  involved  is  the  right  to  the  custody  of 
the  body  of  the  deceased,  it  is  frequently  stated  that  the  right  to  the 
body  for  the  purposes  of  burial  is  in  the  next  of  kin  in  the  order  of 
relationship;  but  it  is  established  that  this  is  no  hard  and  fast  rule, 
the  degree  of  kinship  to  the  deceased  of  claimants  to  his  body  being 
merely  "guides  to  be  considered  and  applied  as  the  case  may  require." 
Pettigrew  v.  Pettigrew,  207  Pa.  313,  319,  56  Atl.  878,  64  L.  R.  A.  179, 
99  Am.  St.  Rep.  795 ;  De  Festetics  v.  De  Festetics,  79  N.  J.  Eq.  488,  81 
Atl.  741,  742. 

Under  the  doctrine  of  the  cases  above  cited,  the  fact  that  the  plain- 
tiflF  herein  was  the  son  of  the  deceased,  who  left  no  wife  or  any  nearer 
relative  living,  and  that  the  plaintiff  resided  in  the  same  community 
with  the  deceased,  and  that  the  plaintiff's  address  for  purposes  of  notifi- 
cation was  among  the  papers  found  upon  the  deceased  at  the  time  of 
his  death,  and  that  the  plaintiff  was  in  fact  notified  by  the  defendant 
of  the  death  of  the  deceased,  and  thereupon,  at  the  request  of  all  the 
next  of  kin,  made  all  preparations  to  take  charge  of  the  body,  and  that 
so  far  as  appears  no  other  relative  was  either  notified  of  the  death  of 
the  deceased,  or  made  any  preparations  to  take  care  of  the  body,  con- 
firms the  view  that  the  plaintiff  has  properly  brought  suit  herein  alone. 
Cases  which*  adjudicate  various  and  conflicting  claims  of  surviving 
relatives  to  bury  the  deceased  have  no  relevancy,  for  no  such  conflict 
of  claims  appears  here  or  is  involved.  The  right  of  solace  and  comfort 
in  burying  the  remains  of  his  father  did  not  vest  in  the  plaintiff  in  his 
representative  capacity,  as  one  of  the  next  of  kin  of  the  deceased.  It 
vested  in  the  plaintiff  because  the  deceased  was  the  plaintiff's  father, 
and  because  the  defendant's  unlawful  interference  with  his  father's  re- 
mains caused  the  plaintiff  mental  anguish  of  the  most  poignant  kind. 
The  injury  was  individual  and  personal  in  the  utmost  degree.  His 
mental  anguish  was  not  suffered  jointly  with  the  other  next  of  kin.  If 
the  other  next  of  kin  have  been  injured,  their  mental  anguish  has  been 
individual  and  personal  to  them,  and  for  this  the  other  next  of  kin  may 
sue  individually.  The  fact  that  they  are  not  parties  plaintiff  cannot 
preclude  the  plaintiff  from  recovery  upon  the  cause  of  action  pleaded. 

Motion  for  judgment  granted,  with  $10  costs,  with  leave  to  the  de- 
fendant to  withdraw  the  demurrer  and  answer  within  10  days  upon 
payment  of  said  costs. 


(90  Misc.  Rep.  118) 

COLEMAN  V.  ST.  MICHAEL'S  PROTESTANT  EPISCOPAL  CHURCH. 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1915.) 

1.  Cemeteries  €=>5 — Torts — ^Liabilitt — Compensated  Service. 

A  domestic  religious  corporation  is  not  exempt  from  liability  for  its 
negligence  In  permitting  a  body  which  was  burled  In  its  cemetery  to  be 
stolen,  where  it  had  received  compensation  for  permitting  the  burial  there. 

[Ed.  Note. — For  other  cases,  see  Cemeteries,  Cent  Dig.  §§  4^ ;  Dec.  Dig. 
«=»5.] 

2.  Pleading  e=>5i7 — Complaint — Sufficiency — Motion  for  Judgment. 

An  objection  that  a  complaint  which  alleged  negligence  generally  is  de- 
fective, as  falling  to  allege  any  affirmative  act  of  negligence,  cannot  be 
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raised  on  motion  for  Judgment  on  the  pleadings,  since  a  general  allega- 
tion of  negligence  is  good  against  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  {  1052 ;  Dea  Dig. 
«=s>347.] 

3.  Dead  Bodies  <g=>9 — Ceuetebt  Corpobation — Civil  liiABiLiTT — Action — 
Pabties. 

A  brother  can  recover  for  his  mental  suffering  caused  by  the  negligence 
of  a  cemetery  company  in  permitting  the  body  of  his  brother  to  be  stolen, 
without  showing  that  he  is  the  heir  at  law,  since  his  right  of  action  is 
for  injuries  personal  to  himself,  and  not  in  a  representative  capacity. 

(Ed.  Note. — ^For  other  cases,  see  Dead  Bodies,  Cent  Dig.  §g  13,  14;  Dec. 
Dig.  <8=>9.] 

Action  by  Marcus  B.  Coleman  against  the  St.  Michael's  Protestant 
Episcopal  Church,  On  motion  of  defendant  for  judgment  on  the 
pleadings.    Motion  denied. 

Bowers  &  Sands,  of  New  York  City  (William  C.  Bowers,  2d,  of 
New  York  City,  of  counsel),  for  the  motion, 
Eugene  I,  Gottlieb,  of  New  York  City,  opposed, 

GIEGERICH,  J.  The  action  is  brought  to  recover  for  mental 
suffering  claimed  to  have  been  caused  to  the  plaintiflE  through  the 
negligence  of  the  defendant  in  failing  to  provide  the  necessary  care 
to  guard  the  body  of  the  plaintiff's  brother,  which  had  been  buried  in 
the  cemetery  of  the  defendant,  pursuant  to  an  agreement  between  the 
plaintiff  and  the  defendant  whereby,  in  consideration  of  a  money  pay- 
ment by  the  plaintiff,  the  body  of  his  brother  was  buried  in  the  said 
cemetery.  The  plaintiff  further  alleges  that  through  the  negligence 
of  the  defendant  the  body  was  stolen  from  the  grave.  The  defendant 
moves  for  judgment  on  the  pleadings. 

[1  ]  One  point  urged  in  support  of  the  motion  is  that,  as  the  com- 
plaint alleges  that  the  defendant  is  a  domestic  religious  corporation, 
its  property  is  exempt  from  claims  of  the  character  asserted  in  this 
action.  Inasmuch,  however,  as  the  plaintiff  in  this  case  is  not  the  re- 
cipient of  gratuitous  benefactions  on  the  part  of  the  corporation,  but 
paid  for  the  service  received,  the  doctrine  of  immunity  extended  to 
charitable  corporations  in  certain  cases  does  not  apply.  Horndem 
V.  Salvation  Army,  199  N.  Y.  233,  92  N,  E.  626,  32  L.  R.  A.  (N.  S,) 
62,  139  Am.  St.  Rep.  889. 

[2]  Another  point  urged  on  behalf  of  the  defendant  is  that  the 
complaint  is  defective  in  failing  to  allege  any  affirmative  act  of  neg- 
ligence, citing  Taite  v.  Boorum  &  Pease  Co.,  37  Misc.  Rep.  162,  74  N. 
Y,  Supp.  874,  and  Allinger  v.  McKeown,  30  Misc.  Rep.^27S,  63  N.  Y. 
Supp.  221,  The  well-established  principle  is  that  a  general  allegation 
of  negligence  is  good  against  demurrer  (Abbott's  Forms  of  Plead- 
ing, vol.  1,  p.  566;  Abbott's  Brief  on  Pleading,  §§  304  and  932);  but 
it  is  not  good  as  against  a  motion  to.  have  the  charge  made  more  spe- 
cific, so  as  to  give  information  of  the  particular  act  or  acts  relied  upon 
(Reubens  v,  Ludgate  Hill  Steamship  Co.,  2  N.  Y,  Supp,  30),  Even 
if  this  were  a  case,  therefore,  where  the  plaintiff  might  be  required  to 
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allege  some  afSrmative  or  some  specific  act  of  negligence,  the  defend- 
ant has  mistaken  its  remedy. 

[3]  The  objection  is  also  made  that  the  plaintiff  does  not  show 
that  he  is  the  one  entitled  to  bring  the  action  as  heir  at  law.  Reli- 
ance is  placed  upon  Mitchell  v.  Thome,  134  N.  Y.  536,  32  N.  E.  10, 
30  Am.  St.  Rep.  699.  This  objection  of  the  defendant  is  based  upon 
a  misapprehension  of  the  true  character  of  the  plaintiff's  grievance. 
This  is  not  an  action  which  involves  the  question  of  prior  right  or 
joint  right  to  determine  the  place  of  burial  of  a  dead  body,  or  other- 
wise to  control  the  disposition  or  care  of  that  body.  In  such  actions, 
for  obvious  reasons,  the  action  should  be  brought  by  the  person  hav- 
ing the  prior  right,  or,  if  there  are  several  persons  having  equal 
rights,  then  by  all  of  them.  The  present  action  is  one  rather  of  the 
character  of  Finley  v.  Atlantic  Transport  Co.,  Lim.,  153  N.  Y.  Supp, 
439,  in  which  Mr.  Justice  Sheam  in  an  able  opinion  pointed  out  clear- 
ly that  the  right  of  the  solace  and  comfort  of  burying  the  remains  of 
a  father  whose  body  had  been  cast  into  the  sea  by  the  defendant, 
instead  of  being  brought  to  shore  for  burial,  did  not  vest  in  the  plain- 
tiff in  his  representative  capacity  as  one  of  the  next  of  kin  of  the  de- 
ceased, but  was  emphatically  an  individual  right  distinct  from  the 
rights  of  any  other  of  the  next  of  kin  who  may  have  suffered  sim- 
ilarly. So  in  this  case  the  injury  to  the  plaintiff  is  distinct  from  the 
injury  to  any  other  near  relatives  of  the  deceased,  if  there  be  any 
such. 

The  plaintiff's  attorney  calls  attention  to  the  fact  that  the  plaintiff 
does  not  need  to  allege  that  he  is  the  person  entitled  to  sue  as  heir 
at  law,  because  he  is  the  real  party  in  interest,  having  personally  paid 
to  the  defendant  the  consideration  for  the  interment.  This  circum- 
stance does,  of  course,  establish  a  special  relationship  between  the 
parties ;  but  I  do  not  think  it  is  necessary  to  rest  the  plaintiff's  right 
to  an  action  upon  that  special  relationship. 

The  motion  for  judgment  is  denied,  with  $10  costs.  Settle  order 
on  notice. 


HOLIiABAN  V.  CITT  OP  NEW  TORE. 
(Supreme  Court,  Appellate  Division,  Second  Department    May  7,  1915.) 

1.  Municipal  Corpobations  <g=3706 — TTse  or  Stbeets — Rtjwaway — ^Infebbncb 

OF   NEamGENCBi 

Tbe  fact  that  a  team  of  horses  was  mnning  away,  unattended,  down  a 
reasonab^  crowded  city  street,  Is  sulflcient  to  supiJort  an  inference  of 
negligence  on  the  part  of  the  owner  or  driver,  since  It  Is  the  exception 
and  not  the  rule  that  a  team  properly  driven  or  properly  tied,  when  left 
alone,  does  run  away,  and  the  burden  is  on  the  owner  to  show  that  this 
case  was  one  of  the  exceptions. 

[Bd.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  g 
1618;  Dec.  Dig.  «=706.] 

2.  MumoiPAi.  CoBPORATioNS  «=>706  —  Use  of  Stbeets  —  IjiABii.rrT  —  Ques- 

tion rOB  JUBT. 

In  an  action  for  the  death  of  a  strong,  healthy  man,  who  was.  killed 
while  attempting  to  stop  a  team  hitched  to  a  heavy  street  sweeper,  which 
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was  running  away  down  a  reasonably  crowded  street,  It  Is  a  question 
for  the  Jury  whether  the  deceased  was  Justified  by  the  circumstances  In 
attempting  to  stop  the  team ;  It  not  being  necessary,  to  Justify  such  an 
act,  that  the  danger  threatened  some  one  whom  deceased  was  bound  to 
protect,  or  even  that  It  threatened  any  particular  Individual. 

[Kd.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1518;  Dec.  Dig.  ®=706.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mary  C.  Hollaran,  as  administratrix  of  the  estate  of 
Michael  J.  Hollaran,  deceased,  against  the  City  of  New  York.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON,  and 
RICH,  JJ. 

Edward  A.  Freshman,  of  Brooklyn  (Thomas  F.  Magner,  of  Brook- 
lyn, on  the  brief),  for  appellant. 

Pierre  M.  Brown,  of  New  York  City  (William  F.  Purdy,  of  New 
York  City,  on  the  brief),  for  respondent. 

THOMAS,  J.  Defendant's  team  of  horses,  attached  to  a  street 
sweeper  and  unattended  by  a  driver,  were  running  away  on  Third  av- 
enue, in  the  borough  of  Brooklyn.  The  plaintiff's  intestate  attempted 
to  seize  the  reins  and  stop  the  horses,  but  was  carried  under  the 
sweeper  and  killed.  There  are  two  questions:  (1)  Whether  the  fact 
of  the  horses  running  way  is  of  itself  sufficient  evidence  that  the  de- 
fendant was  negligent;  (2)  whether  there  was  such  imminent  danger 
to  life  as  justified  the  undertaking. 

[1]  The  defendant's  proposition  is  that  the  fact  of  a  team  of  driv- 
erless  horses  running  through  a  busy  street  in  a  city  is  consistent  with 
the  hypothesis  that  they  escaped  from  a  driver  using  requisite  care, 
and  that  the  burden  is  on  the  plaintiff  to  negative  such  care.  It  is  ab- 
normal for  horses  without  a  driver  to  travel  in  a  public  street,  and  it 
is  none  the  less  so  if  they  are  running  away.  Horses  are  required  to 
be  attended  or  hitched,  because  experience  teaches  that  under  such 
conditions  their  escape  is  exceptional  and  contrary  to  the  usual  order 
of  events.  Where,  then,  they  are  found  loose  and  unattended,  the 
primary  inference  is  that  the  attendance  or  fastening  that  common- 
ly precludes  escape  was  absent.  It  is  true  that  experience  also  shows 
that  animals  escape  the  mastery  of  prudent  and  skillful  custodians, 
but  such  happenings  are  anomalous.  The  question,  then,  is  what  in- 
ference should  be  drawn  from  a  phenomenon  that  deviates  from  the 
general,  and  falls  into  the  exceptional,  experience.  The  general  truth 
is  that  hitched  and  attended  horses  remain  secure,  but  exceptions  arise. 
Why  should  we  infer  that  the  general  rule  does  not  prevail,  and  that 
the  exception  is  present?  If  the  owner  of  the  horses  asserts  that  his 
case  conies  within  the  exception,  as  in  analogous  cases,  he  has  the 
burden  of  showing  it.  He  should  in  that  case  show  that  he  was  not 
culpable  in  keeping  them,  inasmuch  as  they  traveled  in  violation  of 
common  and  safe  usage.  I  conceive  that  one  incumbering  a  street  to 
the  injury  of  those  lawfully  using  it  has  no  presumptive  right  to  im- 
munity, and  yet  such  would  be  the  case  if  the  owner  need  not  account 
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for  the  failure  of  his  custody  of  his  property,  and  may  be  regarded  as 
prudent  until  a  party  run  down  in  the  street  shall  have  traced  the 
incident  and  revealed  what  the  owner  and  his  servant  had  negligently 
done  or  omitted,  and  of  which  the  one  or  the  other  has  knowledge. 
The  highway  was  misused;  due  care  usually  prevents  such  violation 
"of  it ;  the  owner,  through  himself  or  his  servant,  knows  whether  he  did 
what  amounts  to  such  care.  Let  him,  then,  show  that  he  did  the  requi- 
site things,  but  without  avail,  or  that  there  is  excuse  for  failure  to  do 
them. 

The  authorities  are  not  in  accord  on  this  question,  nor  do  I  attempt 
to  reconcile  decisions.  In  this  court  it  has  been  decided  that  the  fact  of 
horses  running  unattended  in  the  street  is  sufficient  evidence  of  neg- 
ligence; that  is,  that  thereby  a  prima  facie  case  is  presented..  The 
rule  was  definitely  stated  in  Kelly  v.  Adelmann,  72  App.  EKv.  590,  76 
N.  Y.  Supp.  574.  It  is  suggested  that  the  decision  rests,  not  upon  rea- 
soning, but  upon  the  authority  of  Pearl  v.  Macaulay,  6  App.  Div.  70, 
39  N.  Y.  Supp.  472,  and  Doherty  v.  Sweetser,  82  Hun,  556,  31  N.  Y. 
Supp.  649;  and  that  the  facts  in  neither  case  make  it  authority  for 
the  rule  stated.  The  facts  in  the  second  case  are  somewhat  different, 
but  the  rule  in  Kelly  v.  Adelmann  is  held  distinctly.  The  decision 
follows  the  expressions  in  Unger  v.  Forty-Second  Street,  etc.,  R.  R. 
Co.,  51  N.  Y.  497,  500.  The  appellant  prefers  the  decision  in  Goot- 
wald  v.  Bernheimer,  6  Daly,  212.  The  opinion  of  Judge  Joseph  F. 
Daly  approves  of  the  rule  for  which  appellant  contends.  There  is 
also  reference  to  an  apparent  approval  of  Gootwald  v.  Bernheimer  and 
its  holding  in  McGahie  v.  McClennen,  86  App.  Div.  263,  83  N.  Y.  Supp. 
692,  but  it  was  upon  the  point  "that  the  mere  running  away  of  a  team 
of  horses  does  not  necessarily  imply  negligence  on  the  part  of  the 
driver,"  who  was  driving  at  the  time.  There  is  also  other  authority 
for  the  present  decision.  Hummell  v.  Wester,  Brightly,  N.  P.  (Pa.) 
133 ;  Gannon  v.  Wilson,  18  Wkly.  Notes  Gas.  (Pa.)  7  (in  the  last  two 
cases  the  horse  was  running  on  the  sidewalk) ;  Gorsuch  v.  Swan,  109 
Tenn.  36,  69  S.  W.  1113,  97  Am.  St.  Rep.  836.  See,  also,  Strup  v. 
Edens,  22  Wis.  432,  and  Elliott's  Roads  and  Streets,  §  842. 

[2]  It  is  also  questioned  whether  plaintiff's  decedent  was  justified 
by  impending  danger  to  persons  in  the  street  and  by  the  situation  pre- 
sented in  exposing  himself  to  the  peril  of  attempting  to  stop  the  horses. 
The  horses  were  running  in  a  measurably  busy  street,  and  there  was 
ample  opportunity  for  harm  to  come  to  some  one,  although  the  dan- 
ger was  not  at  the  moment  imminent  to  a  definite  person.  In  Gibney  v. 
State,  137  N.  Y.  1,  33  N.  E.  142, 19  L.  R.  A.  365,  33  Am..  St.  Rep.  690, 
a  father  jumped  in  a  canal  to  save  his  child.  In  that  case  the  relation 
of  the  parties  was  sufficient  to  prompt  the  deed,  which  resulted,  not 
only  from  a  sentiment  of  affection,  but  also  from  a  sense  of  duty,  or, 
as  the  court  said,  it  was  "natural  and  instinctive."  But  the  principle 
does  not  rest  upon  such  relation,  for  in  numerous  instances  the  rescuer 
was  a  stranger  to  the  endangered,  as,  for  instance,  in  Muhs  v.  Fire 
Insurance  Salvage  Corps,  89  App.  Div.  389,  85  N.  Y.  Supp.  911.  Nor 
is  it  necessary  that  the  person  in  peril  should  be  incapable  by  age  of  ap- 
preciating his  danger,  as  in  Eckert  v.  Long  Island  R.'R.  Co.,  43  N.  Y. 
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502,  3  Am.  Rep.  721,  where  an  infant  was  exposed  to  an  oncoming 
locomotive;  for  in  O'Brien  v.  Erie  R.  R.  Co.,  139  App.  Div.  291,  123 
N,  Y.  Supp.  1040,  an  adult  was  saving  an  adult.  Nor  is  it  necessary 
that  the  danger  should  have  reached  or  menaced  a  particular  person, 
for  in  Manthey  v.,Rauenbuehler,  71  App.  Div.  173,  75  N.  Y.  Supp.  714, 
there  was  danger  threatened  generally  to  children  in  the  street  in- 
a  tenement  house  neighborhood  and  near  schools.  In  the  case  at  bar, 
horses  with  a  street  sweeper  were  dashing  ungoverned  through  the 
street,  and  the  jury  was  justified  in  inferring  that,  if  they  continued 
unchecked,  harm  would  come  to  some  one.  Indeed,  that  apprehension 
would  come  to  the  mind  of  any  rational  and  well-disposed  person. 
The  question,  then,  is  whether  a  man  strong  in  courage  and  capable 
physically  should  be  content  to  let  the  probably  destructive  agency  go 
its  way  or  attempt  to  stop  it.  It  is  not  necessary  to  let  admiration 
for  the  deed  influence  our  judgment  of  its  rational  nature.  In  the 
Eckert  and  Muhs  Cases  it  is  said  that  the  person  attempting  the  serv- 
ice was  under  a  duty  to  rescue  the  person  in  danger.  Such  sense  of 
duty  is  based  upon  feelings  of  the  highest  value.  Whether  it  was  or 
was  not  culpable  to  obey  the  prompting  to  that  duty  depends  upon  the 
conditions  presented.  It  is  a  choice  between  strong  and  brave  men 
keeping  themselves  in  assured  safety  and  letting  the  horses  make  their 
hurtling  away  unchecked,  or  using  efforts  as  prudently  as  the  occasion 
permits  to  avert  it.  In  the  present  instance,  it  was  a  fair  question  for 
the  jury  whether  the  venture  of  the  decedent  was  justified  by  the  cir- 
cumstances. 
The  judgment  and  order  should  be  affirmed,  with  costs.    All  concur. 


KUSSELL  y.  BROOKLYN  DAILY  EAGLE. 
(Snpreme  Ck»urt,  Appellate  Division,  Second  Department.    May  7,  1916.) 

1.  Libel  and  Slandeb  *=s»6 — Actiohable  WoBoa — Cabtoon. 

A  newspaper  publication  of  a  cartoon,  under  the  headline  "Easy  Money 
Puzzle,"  showing  a  building  with  a  legend  "Onion  Bank,"  and  the  figure 
of  a  man  at  the  door  saying,  "You're  wasting  time;  come  on  In  here," 
and  in  the  foreground  an  effigy  of  the  plaintiff,  an  unordalned  preacher, 
carrying  a  small  package  with  the  subscription,  "If  Pastor  B.  can  get  a 
dollar  a  pound  for  Miracle  Wheat,  what  could  he  have  got  for  Miracle 
Stocks  and  Bonds  as  a  director  in  the  old  Union  Bank,"  in  view  of  the 
contemporaneous  failure  of  the  TTnlon  Bank  by  reason  of  the  unlawful 
acts  of  its  officers,  who  had  been  charged  with  purchasing  with  deposi- 
tors' money  bogus  securities  at  fictitious  prices  from  co-consplrators,  was 
libelous. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {{  S-16; 
Dec.  Dig.  «i=>6.] 

2.  LiBEi.  AND  Slandeb  ®=>123 — Question  fob  Jubt — Defense. 

Where  defendant  pleaded  the  truth  in  Justification,  It  was  for  the  Jury 
to  ascertain  the  scope  of  the  cartoon,  and  to  say  whether  the  defense  was 
established. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  |{  350- 
864;  Dec.  Dig.  «S=>123.] 
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S.  BviDKNOB  <&=>333 — OrFiciAi,  Repobts — Dkfabthest  or  AaBicnr,TnRE. 

Where  plaintifF,  the  editor  at  a  publication  purporting  to  be  devoted  to 
a  religious  propaganda,  told  his  readers  that  an  associate  had  accumu- 
lated Miracle  Wheat,  which  he  would  sell  to  readers  for  $1  a  pound,  and 
represented  that  the  yield  of  Miracle  Wheat  was  10  to  IS  times  that  of 
common  wheat,  report  of  the  United  States  Department  of  Agriculture, 
charged  by  Rev.  St  U.  S.  §  520  (Comp.  St.  1913,  §  788),  with  acquiring 
information  on  agricultural  subjects,  by  section  526  (section  818)  with  pre- 
serving Information  on  agriculture,  eta,  which  reports,  when  duly  au- 
thenticated, are  receivable,  for  any  proper  puri)Ose,  under  Code  Civ.  Proc. 
i  944,  and  Act  Feb.  9,  1889,  c.  122,  25  Stat  659  (U.  S.  Oomp.  St  1913, 
I  789),  to  the  effect  that  Miracle  Wheat  was  no  more  prolific  than  ordi- 
nary brands  of  wheat,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {$  1247-1257, 1259- 
1265;  Dec.  Dig.  «S=»333.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Charles  T.  Russell  against  the  Brookl3m  Daily  Eagle. 
From  a  judgment  for  defendant,  and  from  an  order  denying  his  mo- 
tion for  a  new  trial,  plaintiff  appeals.    Judgment  and  order  affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Jesse  Fuller,  Jr.,  of  Brooklyn  (J.  F.  Rutherford,  on  the  brief),  for 
appellant. 

I.  R.  Oeland,  of  New  York  City,  for  respondent 

PER  CURIAM.  [1]  The  action  is  for  damages  for  libel.  The 
defendant  is  the  publisher  of  a  daily  newspaper.  The  plaintiff  pro- 
fesses to  be  an  interpreter  of  the  Bible,  and  is  an  unordained  preach- 
er. The  libel  alleged  was  published  in  a  cartoon.  The  headline  of 
the  cartoon  is  "Easy  Money  Puzzle."  In  the  cartoon  is  shown  a 
building  on  which  is  printed  "Onion  Bank."  The  figure  of  a  man 
appears  at  the  door  of  the  building.  He  is  represented  as  saying: 
"You're  wasting  time.  Come  on  in  here."  In  the  foreground  is  an 
effigy  of  the  plaintiff,  portrayed  as  carrying  a  small  package.  There 
is  5iis  subscription:  "If  Pastor  Russell  can  get  a  dollar  a  pound 
for  Miracle  Wheat,  what  could  he  have  got  for  Miracle  Stocks  and 
Bonds  as  a  director  in  the  old  Union  Bank?" 

Contemporaneously  with  the  publication,  the  Union  Bank  had  de- 
faulted in  pa)rment  of  deposits.  Its  failure  was  by  the  press  attributed 
to  the  infidelity,  inefficiency,  and  unlawful  acts  of  several  of  its  offi- 
cers. They  were  charged  with  purchasing  with  the  depositors'  mon- 
ey bogus  securities  at  fictitious  prices  from  co-conspirators.  A  vio- 
lent denunciatory  newspaper  campaign,  in  which  the  defendant  prom- 
inently participated,  was  being  waged  against  the  officers.  The  plain- 
tiff's plea  was  that  the  defendant's  purpose  was  falsely  to  charge 
him  with  dishonest  and  fraudulent  practices  in  disposing  to  his 
disciples,  to  their  loss,  of  a  grade  of  wheat,  known  as  Miracle  Wheat, 
at  $1  per  pound.  The  defendant  pleaded  the  truth  in  justification. 
The  learned  trial  court  charged  the  jury  that  the  publication  was 
libelous,  and  left  it  to  them  to  say  whether  the  defense  was  estab- 
lished.   The  jury  rendered  a  verdict  for  the  defendant. 
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[2]  The  charge  contained  a  correct  exposition  of  the  law  govern- 
ing the  defense.  The  court  properly  left  it  to  the  jury  to  ascertain 
the  pith  and  scope  of  the  cartoon,  and  then  to  determine  whether  de- 
fendant's proofs  were  adequate  to  meet  the.charges  as  thus  ascertained. 

[3]  The  appellant's  only  assignment  of  error  which  we  deem  it 
necessary  to  discuss  is  the  asserted  inadmissibility  of  reports  of  the 
United  States  Department  of  Agriculture.  Such  reports  were  duly 
authenticated,  and  when  so  authenticated  they  are  receivable  as  evi- 
dence for  any  proper  purpose.  Section  944,  Code  Civil  Procedure; 
25  Stat.  659,  Fed.  Stat.  Ann.  vol.  1,  p.  8. 

The  plaintiff  was  the  editor  of  a  publication  purporting  to  be  de- 
voted to  a  religious  propaganda.  In  it  he  informed  his  sympathetic 
readers  that  one  of  his  associates  had  accumulated  Miracle  "Wheat, 
which  the  associate  was  disposed  to  sell  to  the  readers  of  that  pub- 
lication for  $1  a  pound.  The  associate  promised  to  give  the  entire 
proceeds  to  a  corporation  organized  and  controlled  by  the  plaintiff. 
In  the  article  it  was  represented  that  the  yield  of  Miracle  Wheat  was 
10  or  15  times  as  great  as  the  yield  of  common  wheat.  The  record 
offered  in  evidence  tended  to  show,  as  the  result  of  governmental 
experiment,  that  Miracle  Wheat  was  no  more  prolific  than  brands 
pi  wheat  in  general  use  and  of  ordinary  quality.  There  was  inde- 
pendent evidence  that  other  wheats  could  be  purchased  at  prices  so 
low,  in  comparison,  as  to  make  the  advertised  price  of  Miracle  Wheat 
exorbitant. 

Among  the  duties  imposed  and  the  powers  conferred  upon  the 
Department  of  Agriculture  are  the  following :  To  acquire  and  to  dif- 
fuse among  the  people  of  the  United  States  useful  information  on 
subjects  connected  with  agriculture,  in  the  most  general  and  com- 
prehensive sense  of  that  word  (section  520,  Rev.  Stat.  U.  S.);  to 
procure  and  preserve  all  information  concerning  agriculture  which 
the  Commissioner  of  Agriculture  (now  the  Secretary),  can  obtain  by 
means  of  books  and  correspondence,  and  by  practical  and  scientific 
experiments,  accurate  records  of  which  experiments  shall  be  kept 
in  his  office,  by  the  collection  of  statistics,  and  by  any  other  appro- 
priate means  within  his  power.  He  shall  collect  new  and  valuable 
seeds  and  plants,  shall  test,  by  cultivation,  the  value  of  such  of  them 
as  may  require  such  test,  shall  propagate  such  as  may  be  worthy 
of  propagation,  and  shall  distribute  them  among  agriculturists. 
Section  526,  Rev.  Stat.  U.  S.  See,  also,  Act  March  2,  1901,  c.  805, 
31  Stat.  928. 

The  question  is,  are  those  records  relevant  evidence  of  the  facts 
therein  recorded,  upon  the  issue  of  justification?  In  Evanston  v. 
Gunn,  99  U.  S.  660,  666,  25  L.  Ed.  306,  speaking  of  records  of  the 
Weather  Bureau,  the  court  said : 

"They  are,  as  we  have  seen,  of  a  pnbllc  character,  kept  for  ptibllc  pnrposes, 
and  BO  immediately  before  the  eyes  of  the  community  that  inaccuracies,  if 
they  should  exist,  could  hardly  escape  exposure.  They  come,  therefore,  wiUiin 
the  rule  which  admits  in  evidence  'official  registers  or  records  kept  by  persons 
In  public  office  in  which  they  are  required'  (sic)  'either  by  statute  or  by  the 
nature  of  their  office,  to  write  down  particular  transactions  occurring  In  the 
course  of  their  public  duties  or  under  their  personal  observation.'    Taylor, 
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£Tld.  I  1429 ;  1  Greenl.  Evld.  §  463.  To  entitle  tbem  to  admission  it  is  not 
necessary  that  a  statute  requires  them  to  be  kept.  It  is  sufficient  that  they 
are  kept  in  the  discharge  of  a  public  duty.  1  GreenL  BJyid.  §  496.  Nor  need 
they  be  kept  by  a  public  officer  himself,  if  the  entries  ar«  made  under  his  di- 
rection by  a  person  authorized  by  him.  Gait  t.  Galloway,  4  Pet  332  [7  L.  Ed. 
876J.  It  is  hardly  necessary  to  refer  to  Judicial  decisions  illustrating  the  rule. 
They  are  numerous.  A  few  may  be  mentioned.  De  Armond  t.  Neasmltb,  32 
Mich.  231;  Gurney  t.  Howe,  9  Gray  (Mass.)  404  [69  Am.  Dec.  299];  The 
Catharine  Maria,  Law  Rep.  1  Ad.  &  Ec.  53;  Cliquot's  Champagne,  3  Wall.  114 
£18  L.  Ed.  116]." 

While  we  appreciate  that  there  is  some  difference  between  the  offi- 
cial record  of  observations  of  natural  conditions  and  the  official  rec- 
ord of  observations  of  the  operation  of  natural  conditions,  influ- 
enced by  human  action,  the  distinction  is  not  sufficient  to  make  the 
rule  just  quoted  inapplicable.  We  think  the  court  did  not  err  in  re- 
ceiving the  evidence. 

The  judgment  and  order  should  be  affirmed,  with  costs. 


STEWART  V.  PRANOHBTTI.     (No.  7179.) 
(Supreme  Court,  Appellate  Division,  First  Department     May  7,  191S.) 

1.  WiLM  €=s>226 — Action  to  Estabush— Death  or  Pasty— Abatement. 

Under  Code  Civ.  Proc.  {  765,  providing  that  title  does  not  authotize 
the  entry  of  a  judgment  against  a  party  who  dies  before  a  verdict,  re- 
port, or  decision  is  actually  rendered  against  him,  and  that  in  that  case 
the  verdict,  report,  or  decision  Is  absolutely  void,  and  section  3347,  subd. 
6t  providing  that  section  765,  among  other  sections,  applies  to  all  courts, 
a  decree  of  the  Surrogate's  Court,  adjudging  that  a  codicil  to  a  will  did 
not  create  a  valid  charitable  trust,  was  void  as  to  persons  claiming 
through  a  party  to  the  proceeding  in  which  it  was  entered,  who  died 
before  the  entry  of  such  decree. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |  648;  Dec.  Dig. 
•8=9226.] 

2.  CHABrriEs  «s»21— Vauditt  or  Chabitabik  Tbtjbts— Uncebtaintt  as  to 

BENEnCIABIES. 

Under  Personal  Property  Law  (Consol.  Laws,  c.  41)  §  12,  providing  that 
no  gift  or  bequest  to  benevolent  uses,  which  shall  in  other  respects  be 
valid,  shall  be  deemed  invalid  by  reason  of  the  indeflniteneas  of  the  per- 
sons designated  as  the  beneficiaries  thereunder  In  the  instrument  creat- 
ing it,  and  that  if  in  such  instrument  a  trustee  is  named  to  execute  the 
gift  or  bequest  the  property  shall  vest  in  him,  otherwise  it  shall  vest  in 
the  Supreme  Court,  a  bequest  to  be  spent  "in  charity"  in  Italy  and  in  the 
city  of  New  Tork  created  a  valid  charitable  trust 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  §S  44-50;  Dec. 
Dig.  «=>21.] 

8.  CHARmEs  <S=929 — ^Misuse  or  Tbttst  Fund— Revsbsion. 

When  a  valid  charitable  trust  is  created,  without  provision  for  a  re- 
version, the  interest  of  the  donor  is  permanently  excluded,  and  the  title 
to  the  property  does  not  revert  to  the  donor  or  his  representatives;  and 
hence,  though  there  was  a  misuse  of  the  trust  fund,  the  donor,  or  the  as- 
signee of  one  of  her  residuary  legatees,  was  not  entitled  to  the  return  of 
the  fund. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  H  59,  60;  Dea 
Dig.  <8=929.] 

#=9For  other  caaaa  Ms  Muna  toplo  ft  KBT-NUIIBBR  in  all  Key-Numbered  DlgesU  *  IndezM 


Digitized  by 


Google 


464  163  NEW  TORK  SnPPLBMENT  (Sup.  Ct 

4.  Chabities  i8=s>49 — Misums  or  Tbust  Pcwd — Rbvebsiow. 

Where  a  charitable  trust  was  created,  If  there  was  a  mlause  of  the 
fund,  an  assignee  of  one  of  the  donors'  residuary  legatees  had  no  stand- 
ing to  enforce  the  trust 

[Ed.  Note.— For  other  cases,  see  ChariUes,  Cent  Dig.  S  82 ;  Dec.  Dig. 
<&=949.] 

6.  Chabities  9=>48 — Death  of  Tbustee— ADinwiBTBATiON  bt  SuPBiara  Conw. 

Upon  the  death  of  the  trustee  under  a  valid  charitable  trust  the  execn- 
tlon  of  the  trust  devolved  upon  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  U  78,  81, 104, 106; 
Dec.  Dig.  <S=>48.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  D.  Stewart  against  Leopoldo  Franchetti.  From 
an  order  sustaining  a  demurrer,  and  from  a  judgment  entered  thereon, 
dismissing  the  amended  complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Alien  S.  Wrenn,  of  New  York  City,  for  appellant. 
Lewis  L.  Delafield,  of  New  York  City  (Julius  Goldman,  of  New 
York  City,  on  the  brief),  for  respondent. 

McLAUGHLIN,  J.  The  defendant  demurred  to  the  amended  com- 
plaint, and  then  moved,  under  section  547  of  the  Code  of  Civil  Proce- 
dure, for  judgment  on  the  pleadings.  The  demurrer  was  sustained, 
and  the  motion  granted.    Plaintiff  appeals. 

The  action  is  for  money  had  and  received.  The  facts  alleged  in  the 
complaint  are  substantially  as  follows : 

That  on  or  about  October  5, 1909,  the  will  of  Julia  Hallgarten,  and  a  codldl 
thereto,  were  admitted  to  probate  by  the  Surrogate's  Court  of  the  County  of 
New  York  and  letters  testamentary  Issued  to  the  executors  therein  named; 
that  by  the  terms  of  the  will  the  residuary  estate  was  bequeathed,  In  equal 
shares,  to  her  two  daughters,  Alice,  who  subsequently  married  the  defendant 
Franchetti,  and  Eleanor,  who  married  one  Von  Koppenfela;  that  the  codicil 
contained  the  following  provision,  "I  give,  devise,  and  bequeath  the  amount 
which  has  been  bequeathed  to  me  by  the  last  will  and  testament  of  my  son 
Walter  N.  Hallgarten,  to  my  daughter  Alice  Hallgarten  Franchetti,  it  being 
understood  between  us  that  she  has  to  spend  said  amount  in  charity,  both  in 
the  kingdom  of  Italy  and  in  the  city  of  New  York,  N.  Y.,  U.  S.  A, ;"  that  on  or 
about  December  15,  1911,  In  a  proceeding  in  the  Surrogate's  Court  of  the 
County  of  New  York,  a  decree  was  entered  adjudglpg,  among  other  things, 
that  the  bequest  contained  In  the  codicil  was  void,  and  that  the  money  in^- 
fectually  attempted  to  be  bequeathed  thereby  passed  to  the  residuary  legatees 
under  the  will;  that  Alice  Hallgarten  Franchetti  was  originally  a  party  to 
the  proceeding  and  filed  an  Instrument  waiving  the  issuance  of  a  citation,  and 
consenting  to  the  Judicial  settlement  of  the  executor's  account;  that  she  died 
on  October  22, 1911,  nearly  two  months  prior  to  the  entry  of  the  decree ;  that 
in  December,  1910,  the  attorneys  for  the  executor  wrote  Eleanor  Hallgarten 
that  a  question  had  arisen  as  to  the  validity  of  the  trust  declared  in  the  codldl 
of  Julia  Hallgarten's  will,  and  asked  her  wishes  in  the  event  that  It  shonld 
be  declared  by  the  surrogate  to  be  invalid,  In  reply  to  which  she  wrote,  "I 
wish  my  mother's  intention  carried  out,  even  if  the  surrogate  should  decide 
that  the  trust  Is  invalid;"  that  the  bequest  contained  in  the  codicil  amounted 
to  $98,337.11,  of  which,  under  the  surrogate's  decree,  Eleanor  Hallgarten  and 
Alice  Franchetti,  as  residuary  legatees,  were  each  entitled  to  one-half  thereof, 
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or  $49,168.55 ;  and  that  on  March  28,  1911,  the  ozeeutors,  relying  npon  the 
above  statement  In  the  letter  of  Kleanor  Hallgarten,  paid  to  AUce  Francbetti 
the  entire  sum  of  $08,337.11. 

The  complaint  then  alleges : 

"That  the  said  sum  of  $49,168.55,  to  which  the  said  Eleanor  Hallgarten 
von  Koppenfels  was  entitled  as  aforesaid,  was  paid  to  and  received  by  said 
Alice  Francbetti  without  consideration  and  npon  condition  that  the  same 
should  be  by  her  expended  in  charity,  both  In  the  kingdom  of  Italy  and  in 
the  city  of  New  York,  N.  Y.,  U.  S.  A. ;"  that  Alice  Francbetti,  after  the  re- 
ceipt of  said  sum,  invested  the  same  In  Interest-bearing  bonds  and  cansed  the 
same  to  be  removed  from  the  state  of  New  York  and  from  the  United  States ; 
that  she  has  failed  and  neglected  to  i)erfonn  the  condition  upon  which  said 
suna  was  paid  to  her,  In  that  she  has  failed  and  neglected  to  expend  aby  part 
of  said  moneys  so  received  and  Invested  by  her  In  charity  either  In  the  king- 
dom of  Italy  or  In  the  city  of  New  York ;  that  she  died  on  the  22d  of  October, 
1911,  and  at  the  time  of  her  death  still  had  In  her  possession  all  of  said  moneys 
which  had  been  so  Invested ;  that  the  executors  of  the  will  of  Julia  Hallgarten 
claim  that  their  responsibility  for  said  moneys  ceased  and  ended  upon  said 
payment,  and  by  a  decree  of  the  Surrogate's  Court  of  the  County  of  New  York 
after  the  payment  was  made,  in  a  proceeding  for  the  judicial  settlement  of 
their  accounts,  they  were  relieved  and  discharged  from  all  further  liability 
for  said  moneys;  that,  after  the  death  of  Alice  Francbetti,  the  defendant 
Leopoldo  Francbetti  took  possession  of  said  securities  and  caused  a  substan- 
tial amount  of  the  same  to  be  sold  and  the  proceeds  reinvested ;  that,  after  the 
death  of  AUce,  Eleanor  Hallgarten  von  Koppenfels  demanded  of  defendant 
payment  to  her  of  the  sum  of  $49,168.55,  no  part  of  which  has  been  paid; 
that  prior  to  the  commencement  of  the  action  an  her  right,  title,  and  Interest 
In  and  to  the  same  were  assigned  to  the  plaintiff ;  that,  by  reason  of  the  facts 
stated,  defendant  Is  Indebted  to  the  plaintiff  in  the  sum  of  $49,168.55,  for 
which,  together  with  the  interest  thereon,  judgment  Is  demanded. 

[  1  ]  The  principal  question  presented  for  our  determination  is  wheth- 
er a  valid  trust  was  created  in  the  codicil  to  Julia  Hallgarten's  will, 
and  in  this  connection  it  is  contended  by  the  appellant  that  that  ques- 
tion is  not  open  for  consideration,  since  the  decree  of  the  Surrogate's 
Court  determined  to  the  contrary,  and  it  cannot  be  attacked  collaterally. 
That  decree,  according  to  the  allegations  of  the  complaint,  was  not 
entered  until  December  11,  1911,  about  two  months  after  the  death  of 
Alice  Franchetti,  and  therefor,  as  to  all  persons  claiming  through  her, 
is  void.  Code  of  Civil  Procedure,  §  765 ;  Id.  §  3347,  subd.  6 ;  Requa  v. 
Holmes,  16  N.  Y.  193;  Carolan  v.  O'Donnell,  141  App.  Div.  463, 
126  N.  Y.  Supp.  551. 

[2]  Considering  the  question,  then,  as  an  original  one,  I  am  of  the 
opinion  that  a  valid  charitable  trust  was  created.  The  development 
of  the  law  relating  to  charitable  trusts  in  this  state,  since  the  passage  of 
the  Tilden  Act  so-called  (chapter  701,  Laws  of  1893,  as  amended,  now 
section  12,  Personal  Property  Law),  has  been  so  frequently  considered 
by  the  courts  that  a  further  review  seems  almost  unnecessary.  Under 
this  act  charitable  trusts  are  no  longer  invalid  by  reason  of  the  indefi- 
niteness  or  uncertainty  of  the  persons  designated  as  beneficiaries. 
Thus,  in  Matter  of  Robinson,  203  N.  Y.  380.  96  N.  E.  925,  37  L.  R. 
A.  (N.  S.)  1023,  the  court  sustained  a  trust  which  directed  the  trustees 
to  disburse  the  principal  or  interest  of  the  residuary  estate  of  a  tes- 
tatrix, or  both,  in  their  discretion: 

"To  provide  shelter,  necessaries  of  life,  education,  general  or  specific,  and 
such  other  financial  aid  as  may  seem  to  them  fitting  and  proper  to  such  pec- 
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sons  as  they  shall  select  as  being  In  need  of  the  same.  Preference  Is  to  be 
given  to  persons  who  are  elderly  or  disabled  from  work,  and  to  persons  who 
are  Christians,  of  good  moral  character,  members  of  one  of  the  so-called  evan- 
gelical churches,  to  wit,  the  Methodist,  Baptist,  Presbyterian,  Congregational, 
Moravian  or  Episcopal,  and  who  are  not  addicted  to  the  use  of  Intoxicants  or 
tobacco,  nor  to  attendance  at  theatrical  entertainments." 

In  Matter  of  Cunningham,  206  N.  Y.  601,  100  N.  E.  437,  the  tes- 
tator bequeathed  $5,000  to  his  executors : 

"To  be  by. them  applied  in  their  best  judgment  and  discretion  to  such  char- 
itable and  benevolent  associations  and  institutions  of  learning  for  the  general 
uses  and  purposes  of  such  associations  and  institutions  as  my  said  executors 
may  select  and  in  such  sums  respectively  as  they  may  deem  proper." 

In  sustaining  the  trust,  Bartlett,  J.,  who  delivered  the  opinion  of  the 
court,  said: 

"A  considerable  number  of  English  cases  might  be  cited  in  which  the  pur- 
pose of  the  charitable  trust  which  received  the  sanction  of  the  court  was  quite 
as  indefinite.  I  shaU  refer  to  only  a  few  of  them.  In  Moggridge  v.  Thack- 
well,  7  Vesey,  36b,  85,  Ann  Cain  gave  her  residuary  personal  estate  to  her 
executor,  'desiring  him  to  dispose  of  the  same  In  such  charities  as  he  shall 
think  fit,  recommending  poor  clergymen  who  have  large  families  and  good 
diaracters,'  and  Lord  Eldon  affirmed  the  decree  of  Lord  Thurlow,  who  had 
held  that  the  trust  was  sufficiently  definite  to  be  executed  by  the  court  In 
L^ge  r.  Asgill,  Turner  &  Bussell,  265,  note,  the  testatrix  made  a  number  of 
bequests  in  her  will,  and  executed  a  codicil  providing  'If  there  is  money  left 
unemployed,  I  desire  it  may  be  given  in  charity.'  It  was  held  that  this  was 
an  effective  gift  of  £2,000  of  personal  estate  to  charitable  purposes.  In 
Whicker  v.  Hume,  7  House  of  liords  Cases,  123,  154,  there  was  a  bequest  of 
personal  property  'upon  trust  to  apply  and  appropriate  the  same  In  such  man- 
ner as  the  said  trustees  or  trustee  shall.  In  their  absolute  and  uncontrolled 
discretion,  think  proper  and  expedient  for  the  benefit  and  advancement  and 
propagation  of  education  and  learning  in  every  part  of  the  world.'  It  was 
objected  that  the  gift  was  of  such  an  extensive  nature  that  It  was  impossible 
to  carry  it  into  effect ;  but  Lord  Chelmsford  held  that  the  purpose  of  the  tes- 
tator was  to  promote  teaching  and  Instruction,  and  the  circumstance  that  the 
whole  habitable  world  was  open  to  the  discretion  of  the  trustees  did  not  pre- 
vent the  gift  from  being  available  as  a  good  charitable  bequest." 

In  Matter  of  Miller,  149  App.  Div.  113,  133  N.  Y.  Supp.  828,  this 
court  held,  where  the  income  of  a  trust  fund  was  directed  to  be  ex- 
pended for  scholarships  to  be  granted,  "first,  to  the  sons  of  poor  clergy- 
men in  France  intending  to  become  ministers  of  the  gospel,  as  may 
desire  the  same,  and,  secondly,  in  the  absence  of  such  to  any  poor 
young  men  wishing  to  become  ministers  of  the  gospel  or  missionaries," 
that  the  trust  was  valid  and  could  be  enforced.  See,  also,  Buell  v. 
Gardner,  83  Misc.  Rep.  513,  144  N.  Y.  Supp.  945,  where  a  trust  created 
for  the  benefit  of  "institutions  and  persons  who  may  be  worthy,  needy, 
and  deserving  the  same"  was  held  good,  and  Utica  Trust  &  Safe  De- 
posit Co.  v.  Thomson,  87  Misc.  Rep.  31, 149  N.  Y.  Supp.  392,  where  the 
income  of  a  trust  fund  was  directed  to  be  paid  yearly  "to  such  charity 
or  charitable  institutions  as  shall  be  designated  by  and  agreed  upon  by 
any  three  of  said  trustees." 

The  language  used  in  the  codicil  in  creating  the  trust  under  consid- 
eration is  no  more  indefinite  than  in  some,  at  least,  of  the  authorities 
cited.  The  amount  given  was  to  be  spent  in  charity.  That  is  clear. 
The  purpose  of  the  statute  was  to  validate  gifts  or  bequests  where  the 
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beneficiaries  were  indefinite  and  uncertain.  Here  all  that  is  uncertain 
is  as  to  who  shall  be  the  recipient  of  the  charity,  and  that  necessarily 
must  be  left  to  the  discretion  of  the  trustees. 

Matter  of  Shattuck,  193  N.  Y.  446,  86  N.  E.  455,  upon  which  the 
appellant  principally  relies,  is  not,  as  I  read  it,  an  authority  for  hold- 
ing that  the  trust  is  void  for  indefiniteness  of  purpose ;  on  the  contrary, 
it  seems  to  me  an  authority  to  the  effect  that  the  trust  here  created 
is  valid.    Judge  Chase,  who  delivered  the  opinion,  said : 

"The  act  of  1893  doubtless  saves  a  trust  from  being  Invalid  because  the 
beneficiaries  are  indefinite  and  uncertain,  hut  a  trust  may  be  so  indefinite  and 
uncertain  In  its  pniposes,  as  distinguished  from  its  benefldaries,  as  to  be  im- 
practicable, if  not  impossible,  for  the  courts  to  administer." 

It  was  there  held  that  the  purpose  for  which  the  trust  was  designed 
was  not  necessarily  charitable.  This  clearly  appears  from  a  statement 
in  the  opinion  in  Matter  of  Cunningham,  supra,  Judge  Bartlett  said : 

"Inasmuch  as  it  was  possible,  under  the  terms  of  the  Shattuck  trust,  that 
it  might  be  devoted  in  whole  or  in  part  to  private  use,  the  entire  gift  was 
pronounced  invalid." 

[3,  4]  If  the  trust  be  valid,  the  plaintiff,  as  the  assignee,  has  no  in- 
terest therein ;  and  the  same  result  follows  if  the  trust  created  by  the 
will  were  disregarded,  and  the  money  sought  to  be  recovered  were  giv- 
en to  Alice  Franchetti  by  her  sister,  upon  condition  that  she  expend 
the  same  in  the  charity  alleged.  It  is  well  settled  that  when  a  vaHd 
charitable  trust  is  created,  without  provision  for  a  reversion,  the  in- 
terest of  the  donor  is  permanently  excluded.  In  the  absence  of  such 
a  provision  the  title  to  the  property  does  not  revert  to  the  donor  or 
his  representatives.  This  rule  was  restated  in  Associate  Alumni  v. 
Theological  Seminary,  163  N.  Y.  417,  57  N.  E.  626;  Judge  Cullen, 
who  delivered  the  opinion  of  the  court,  saying : 

"The  general  rule  is:  'If  the  trustees  of  a  charity  abuse  the  trust,  misemploy 
the  charity  fund,  or  commit  a  breach  of  the  trust,  the  property  does  not  revert 
to  the  heir  or  le^al  representative  of  the  donor,  unless  there  is  an  express  con- 
dition of  the  gift  that  it  shall  revert  to  the  donor  or  his  heirs,  in  case  the 
trust  is  abused ;  but  the  redress  Is  by  bill  or  information  by  the  Attorney  Gen- 
eral or  other  person  having  the  right  to  sue.'  2  Perry  on  Trusts,  {  744 ;  San- 
derson ▼.  White,  18  Pick.  (Mass.)  32S,  29  Am.  Dec.  591;  Vidal  v.  Girard's 
Executors,  2  Howard  (U.  S.)  191,  11  L.  Ed.  206;  Mins  v.  Davison,  54  N.  3. 
Eq.  659,  35  AU.  1072,  35  L.  R.  A.  113,  55  Am.  St  Rep.  594." 

See,  also,  2  Story's  Eq.  Jur.  §  1177;  Potter  v.  Chapin,  6  Paige  Ch. 
639. 

[5]  If  it  be  true,  therefore,  as  contended,  that  there  has  been  a 
misuse  of  the  trust  fund,  that  would  not  entitle  the  donor,  or  in  the 
case  at  bar,  the  assignee  of  one  of  her  residuary  legatees,  to  the  re- 
turn of  the  fund.  The  legal  title  was  in  the  trustee,  and,  she  having 
died  the  execution  of  the  trust  devolves  upon  the  Supreme  Court  (Al- 
len V.  Stevens,  161  N.  Y.  122,  55  N.  E.  568,  Matter  of  Griffin,  167  N. 
Y.  71,  60  N.  E.  284),  which  carries  the  same  into  effect  by  a  trustee  ap- 
pointed by  it.  The  plaintiff  has  no  standing  to  maintain  such  action, 
since  he  has  no  interest  in  the  fund,  or  the  enforcement  of  the  trust. 

It  follows,  therefore,  that  the  order  and  judgment  appealed  from 
should  be  aflSrmed,  with  costs.    Order  filed.    All  concur. 
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In  re  GRADE  CROSSING  COM'RS  OF  CITY  OP  BUFFAIO. 
(Supreme  Court,  Appellate  Division,  Fourtb  Department    April  28,  1915.) 

In  the  matter  of  the  application  of  the  Grade  Crossing  Commission- 
ers of  the  City  of  Buffalo  for  the  appointment  of  appraisers  to  ascer- 
tain compensation  to  be  paid  to  property  owners  claiming  to  be  injured 
b^  a  change  of  grade;  such  compensation  claimed  to  be  ownwi  by 
Frank  V.  E.  Bardol  and  others.  From  an  order  confirming  an  award 
of  $30,000,  an  appeal  is  taken.    Affirmed. 

See,  also,  151  N.  Y.  Supp.  1119. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

PER  CURIAM.    Order  affirmed,  with  costs. 

FOOTE,  J.  I  dissent,  and  vote  for  reversal,  on  the  ground  that  the 
award  of  $30,000  to  the  Barber  Asphalt  Paving  Company  as  owner  of 
parcel  No.  5  is  excessive.  This  parcel  consists  of  26.67  acres,  and  has 
a  frontage  on  Fillmore  avenue  of  1,250  feet,  on  East  Delevan  avenue 
of  661.3  feet,  and  on  the  right  of  way  of  the  belt  line  of  the  New  York 
Central  Railroad  of  1,352.42  feet.  The  improvement  consists  in  the 
elevation  of  the  railroad  tracks  and  the  depression  of  East  Delevan 
avenue  where  it  crosses  these  tracks,  to  do  away  with  the  crossing  at 
grade.  The  depression  of  the  street  grade  begins  295  feet  back  from 
5ie  railroad,  and  increases  in  depth  until,  at  the  line  of  the  railroad 
right  of  way,  it  is  about  10  feet.  Retaining  walls  are  built  from  the 
railroad  right  of  way  back  for  about  175  feet,  and  the  roadway  is 
narrowed  some  12  feet.  There  was  before  the  improvement  a  drive- 
way into  the  property  from  East  Delevan  avenue  near  the  railroad 
crossing.  The  improvement  necessitated  making  a  new  driveway  to 
take  its  place,  beginning  at  a  point  in  the  street  some  295  feet  back 
from  the  railroad  near  the  beginning  of  the  street  depression,  and,  as 
now  built,  extending  toward  the  railroad  along  and  near  the  street 
front  until  it  joins  the  old  driveway.  None  of  the  Barber  Asphalt 
Paving  Company's  property  has  actually  been  taken  for  the  improve- 
ment. The  damages  caused  by  the  change  of  grade  of  the  street  over 
295  feet  of  the  ^1  feet  frontage  of  this  property  on  East  Delevan 
avenue  are  consequential  only,  and  in  such  case  the  benefits  derived  by 
the  property  from  the  improvement  should  be  set  off  against  such  con- 
sequential damages,  and  properly  so  in  a  case  like  this,  where  the  prop- 
erty is  not  assessed  to  pay  the  cost  of  the  improvement.  Newman  v. 
Metropolitan  Elevated  Ry.  Co.,  118  N.  Y.  618,  23  N.  E.  901,  7  L.  R.  A 
289;  Bohm  v.  Metropolitan  Elevated  Ry.  Co.,  129  N.  Y.  576,  29  N.  E. 
S02,  14  L.  R.  A.  344;  Matter  of  City  of  New  York,  190  N.  Y.  350,  83 
N.  E.  299, 16  L.  R.  A.  (N.  S.)  355, 

That  the  abolition  of  tliis  railroad  grade  crossing  is  a  decided  benefit 
to  this  26-acre  tract  of  land  is  manifest.  It  is  sudh  a  benefit  as  would 
have  justified  an  assessment  upon  the  property  for  part  of  the  expense 
of  the  improvement,  if  the  statute  had  so  provided.  It  renders  access 
to  and  egress  from  the  property  by  way  of  East  Delevan  avenue  much 
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safer,  and  does  away  with  annoying  delays  due  to  blocking  the  crossing 
by  railroad  cars.  I  know  of  no  statute  which  prevents  the  commission- 
ers in  this  case  from  taking  into  account  the  benefits  derived  by  the 
property  from  the  improvement,  and  none  has  been  called  to  our  atten- 
tion. Some  12  to  15  acres  of  this  tract  has  been  used  by  the  owner  as 
a  stone  quarry,  and  a  considerable  part  of  it  has  been  excavated  to  a 
depth  of  50  feet.  This  part  of  the  property,  it  is  conceded,  has  not  been 
injured  by  the  depression  in  the  street,  which  lies  wholly  opposite  the 
unexcavated  part,  which  extends  from  East  Develan  avenue,  along  and 
adjoining  the  railroad  right  of  way,  some  1,300  feet.  On  this  unexca- 
vated part  of  the  property  the  company  has  several  buildings  used  in 
its  asphalt  paving  business.  It  has  no  building,  however,  near  East 
Delevan  avenue.  It  cannot  be  successfully  contended  that  any  part  of 
this  26-acre  tract  is  injured  by  the  depression  of  East  Delevan  avenue 
to  abolish  the  railroad  grade  crossing,  except  that  part  immediately 
adjoining  East  Delevan  avenue,  where  the  depression  has  been  made; 
that  is  to  say,  a  piece  295  feet  in  width  on  East  Delevan  avenue  ad- 
joining the  railroad,  and  extending  back  to  a  depth  of  not  more  than 
300  feet.  Unless  streets  are  to  be  opened  to  subdivide  this  property,  it 
will,  of  course,  be  necessary  to  have  a  driveway  into  the  property  from 
East  Delevan  avenue;  but  it  will  occupy  no  more  ground  in  one  place 
than  in  another,  and  it  can  be  so  placed  as  to  occupy  the  ground  least 
valuable  for  other  uses,  and  can  be  changed  from  time  to  time  at  no 
great  expense.  It  is  not  claimed  that  the  owner  of  this  property  has 
sustained  any  actual  damage  up  to  the  present  time,  except  for  the  ex- 
pense of  making  the  new  driveway  into  the  property.  The  amount  of 
this  expense  was  not  shown. 

I  think  the  award  was  clearly  excessive,  and  should  not  be  sustained. 

MERRELL,,  J.,  concurs. 


PEBRY  v.  MBTBOPOUTAN  LirK  IKS.  CO. 

(Sapreme  Court,  Appellate  Division,  Fourth  Department    March  3,  1915.) 

IneuKANCE    €=3616 — ^Lifk   Insubakcb— Avoidakck   tor   Fbaud— Rettjbw    or 

PBEMfUMS. 

In  an  action  on  a  life  Insurance  policy,  It  Is  not  a  condition  precedent 
to  the  maintenance  of  the  defense  that  the  Insured  misrepresented  the 
condition  of  his  health  on  applying  for  the  policy  that  the  company  shall 
have  offered  to  rettu-n  the  premiums  paid ;  no  duty  resting  up(»i  one  not 
seeking  affirmative  relief  on  the  ground  of  fraud  to  place  the  adverse 
party  in  statu  quo. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  tS  1680.  1632 

1534 ;   Dec.  Dig  <8=:>615.] 

Action  by  Josephine  C.  Perry,  as  executrix,  aeainst  the  Metro- 
politan Life  Insurance  Company.  Judgment  for  defendant  in  the  City 
Court  of  Buffalo  was  reversed  in  Special  Term  of  Supreme  Court, 
and  defendant  appeals.    Affirmed. 

«=9For  other  casea  Me  same  topic  ft  KBT-NUMBBB  In  all  Key-Nnmtwred  DUests  &  IndexM 
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The  following  is  the  opinion  of  Bissell,  J.,  at  Special  Term : 

The  action  In  the  court  below  was  brought  to  recover  on  a  policy  of  life  in- 
surance in  the  sum  of  $1,000  Issued  on  the  life  of  James  W.  Wilson,  formerly 
of  I^wlatown,  Pa.  The  policy  was  issued  November  11,  1910.  The  tosured 
died  May  6,  191L  The  plaintiff  Is  the  administratrix  of  the  insured.  The  de- 
fense is  based  on  alleged  misrepresentations  contained  In  the  application,  rela- 
tive to  the  antecedent  health  of  the  insured.  The  learned  trial  Judge  found 
that  on  the  merits  the  defense  was  fully  established,  stating  "that  the  defense 
interposed  and  made  herein  by  the  defendant  would  have  been  complete,  and 
would  have  barred  any  recovery  for  the  plaintiff  herein,  had  the  defendant 
shown  that  It  had  offered  back  to  the  insured,  or  to  his  representatives,  the 
moneys  paid  by  the  insured  to  the  defendant  as  premiums,  on  discovery  by  it 
of  Uie  facts  which  would  have  avoided  the  policy.  No  such  tender  was  ever 
made."  Judgment  was  therefore  given  for  the  plaintlfC  on  the  sole  ground 
that  the  defendant  failed  to  avoid  the  policy  by  offering  to  return  the  pre- 
miums received  from  the  insured. 

This  I  think  was  error.  No  obligation  rested  upon  the  defendant  to  place 
the  plaintiff  In  statu  quo  before  the  defense,  which  the  trial  court  found  was 
meritorious,  could  be  interposed.  The  defendant  Is  not  actively  seeking  relief 
from  the  contract  as  in  a  case  of  rescission.  In  offering  to  prove  misrepresen- 
tations, it  assumed  an  attitude  of  simple  defense  against  an  unconscionable  or 
unlawful  claim,  and  if  it  could  establish  facts  sufficient  to  support  such  a  posi- 
tion it  would  be  inequitable  to  hold  it  still  liable  because  of  its  failure  to  put 
the  wrongdoer  in  statu  quo.  This  question  has  been  directly  passed  upon,  and 
the  rule  settled  by  the  Court  of  Appeals,  in  the  case  of  Flynn  et  al.  ▼.  Equita- 
ble Life  Ins.  Co.,  78  N.  T.  668,  34  Am.  Rep.  561.  In  that  case  the  defendant 
Insurance  company  sought  to  defend  on  the  ground  of  misrepresentation  or 
breach  of  warranty  in  the  application,  and  It  was  held  that  it  was  no  answer 
to  a  defense  of  fraud  in  an  action  upon  a  policy  of  life  insurance  that  defend- 
ant has  not  returned  the  premiums  paid.  The  court  says:  "The  principle  that 
a  party,  seeking  to  rescind  a  contract  for  fraud  must  return  what  he  has  re- 
ceived, has  no  application  to  this  case."  "The  plaintiffs  have  brought  an  ac- 
tion upon  a  contract  entered  into  between  the  deceased  and  the  defendant 
The  defense  Is  that  the  contract  has  been  violated  by  the  intestate,  and  hence 
no  action  can  be  maintained  upon  it.  The  plaintiffs  are  seeking  to  enforce  the 
contract,  and  performance  on  the  part  of  their  intestate  is  a  condition  of  a 
right  to  recover.  The  right  to  a  return  of  the  premiums  paid  is  not  neces- 
sarily involved  in  the  action.  The  plaintiffs  must  establish  a  cause  of  action 
upon  the  contract ;  if  they  fall  to  do  this,  they  cannot  recover,  irrespective  of 
the  question  of  whether  they  are  entitled  to  a  return  of  the  premiums  or  not." 

The  same  rule  was  laid  down  in  the  case  of  Dowd  v.  American  Fire  Insur- 
ance Company,  48  Hun,  619,  1  N.  Y.  Supp.  31,  In  which  the  court  held  that 
the  failure  of  a  fire  Insurance  company  to  return  a  premium  is  not  a  waiver 
of  the  right  to  plead,  in  an  action  on  the  policy,  the  concealment  by  plaintiffs 
of  a  fact  which,  if  true  and  thus  concealed,  would  vitiate  the  policy,  as  there 
was  no  ground  for  rescinding  the  contract  until  the  company  was  informed  of 
such  fact  The  court  says:  "When  the  fire  occurred,  the  rights  of  the  parties 
under  the  policy  became  fixed,  and  a  return  of  the  premium  could  not  have 
the  effect  to  change  the  status  of  either  party.  •  •  ♦  The  defendant  is  not 
asserting  a  cause  of  action  against  the  plaintiffs,  or  claiming  anything  of  them, 
but  simply  defending  against  the  enforcement  of  a  claim  under  a  policy  of  in- 
surance which  the  plaintiff  claims  to  be  void  In  consequence  of  the  conceal- 
ment by  the  plainUffs  of  a  material  fact,  which  was  vital  to  the  Insurance  com- 
pany." 

The  trial  court  seems  to  have  overlooked  the  plain  distinction  between  a 
rescission  whi(^  proceeds  under  an  avoidance  of  the  contract  and  a  defense 
based  on  its  terms,  viz.,  a  breach  by  the  insured  of  his  express  agreement  to 
correctly  state  the  facts  in  his  application.  The  one  is  a  case  where  it  Is 
sought  to  rescind  and  set  aside  a  contract;  the  other  Is  a  case  where  the 
plaintiff's  testator  has  failed  to  carry  out  the  contract  on  his  part  and  where, 
therefore,  no  cause  of  action  has  ever  arisen.  This  distinction  is  recognised,- 
not  only  in  this  state,  but  elsewhere.    Thompson  v.  Traveller's  Ins.  Co..  U.  N. 
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I>.  274,  91  N.  W.  75;  Georgia  Home  Ins.  Co.  v.  Kosenfelt,  05  Fed.  358,  37  C. 
C.  A.  96;  Austin  v.  Mutual  Reserve  Fund  Life  Asso.  (C.  C.)  132  Fed.  555; 
Moore  v.  Supreme  Association,  etc  (Tex.  Civ.  App.)  93  S.  W.  1077. 

It  is  unnecessary  to  decide  bere  whether  a  separate  action  will  lie  for  the 
return  of  the  premiums  p41d.  As  to  that  we  express  no  opinion.  The  evi- 
dence of  the  defendant  rested  largely  upon  the  testimony  of  several  doctors 
and  a  nurse.  Several  questions  propounded  to  these  witnesses,  which  were 
clearly  inadmissible  under  the  provisions  of  the  Code  of  Civil  Procedure,  were 
stricken  out  by  the  court  below.  Aimrt  from  these  questions  thus  stricken  out, 
we  have  found  none  that  were  objectionable,  nor  has  our  attention  been  called 
to  any  by  the  plalntifTs  attorney.  The  plalntifE's  claim  that  this  testimony 
was  Inadmissible  in  toto  cannot  be  sustained.  The  judgment  herein  should 
be  revei-seU. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  abide  the  event. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL.  JJ. 

Kimball  &  Stowe,  of  Buffalo  (Maulsby  Kimball,  of  Buffalo,  of 
counsel),  for  appellant. 

Sullivan,  Bagley  &  Wechter,  of  Buffalo  (Joseph  A.  Wechter,  of 
Buffalo,  of  counsel),  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  upon  the  opinion 
of  Bissell,  J.,  delivered  at  Special  Term. 


(89  Mlsa  Rep.  230) 

MASON-SEAMAM  TRAl^SP.  CO.  v.   MITCHEL  et  aL 

(Supreme  Conrt,  Special  Term,  New  York  County.    February,  1915.) 

CONSTITUTIONAI.   LAW    €=:>230 — LICENSES    <S=»7 — Eqttal    Pboiectijom— Pubuo 

Hack  Ordinance— "Public  Hack." 

The  public  hack  ordinance  of  the  city  of  New  Xork,  as  amended  in 
1914,  providing  that  any  vehicle  having  a  taxicab  meter  and  using  the 
streets  to  carry  passengers  for  hire  "shall  be  deemed  a  public  hack  and 
licensed  under  this  ordinance,"  is  not  unreasonable  or  violative  of  the 
equal  protection  clause  of  Const.  IT.  S.  Amend.  14,  as  applied  to  a  transpor- 
tation company  whose  taxicaba  are  employed  in  its  private  business  and 
operated  solely  from  Its  private  prcqperty,  or  from  the  private  property 
of  certain  railroad  corporations. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  {  687; 
Dec.  Dig.  ig=»230;  Licenses,  Cent  Dig.  H  7-15, 19;  Dec.  Dig.  ®=37.] 

Injunction  by  Mason-Seaman  Transportation  Company  against 
John  Purroy  Mitchel  and  others.  On  motion  for  pendente  lite  in- 
junction.    Denied. 

Edgar  T.  Brackett,  of  Saratoga  Springs,  and  Arthur  Wing,  of 
New  York  City,  for  plaintiff. 

Terence  Farley  and  George  P.  Nicholson,  both  of  New  York  City, 
for  defendants. 

COHALAN,  J.  Application  pendente  lite  for  an  injunction.  The 
plaintiff  seeks  to  restrain  the  defendants  from  enforcing  against  it  the 
provisions  of  the  public  hack  ordinance,  as  amended  by  an  ordinance 

€=9For  otber  cases  tee  same  loplc  A  KEY-NUMBER  In  all  Key-Numbered  Dlcests  &  Indexes 
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adopted  on  December  15,  1914,  by  the  board  of  aldermen  of  the  city 
of  New  York.  The  amendment  of  which  the  plaintiff  complains 
reads: 

"Any  vehicle  that  has  a  taximeter  affixed  and  uses  the  streets  and  avenues 
of  the  city  of  New  York  for  the  purpose  of  carrying  passengers  for  hire  shall 
be  deemed  a  public  hack  and  licensed  under  this  ordinance." 

This  ordinance  was  so  drawn  as  to  provide  that  all  cabs,  whether 
they  be  employed  in  public  or  private  business,  should  come  within 
the  provisions  of  the  public  hack  ordinance.  The  plaintiff's  cabs  are 
employed  in  a  private  business,  and  are  operated  solely  from  its 
private  property  or  from  the  private  property  of  certain- railroad  cor- 
porations. In  a  word,  they  do  not  engage  upon  the  streets  in  a  pub- 
lic hacking  business.  The  plaintiff  contends  that  the  ordinance  is 
unconstitutional  and  void ;  that  it  is  contrary  to  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States,  in  that  it  denies  to  the 
plaintiff  and  others  similarly  situated  the  equal  protection  of  the  laws 
of  the  land.  Other  and  various  claims  of  the  invasion  of  constitutional 
rights  are  urged  to  support  this  application  for  an  injunction.  It  is 
asserted  on  behalf  of  the  city  that  this  legislation  may  be  upheld  as 
a  valid  exercise  of  the  police  power;  that  it  applies  alike  to  all  ve- 
hicles which  have  taximeters  affixed,  and  which  use  the  streets  of  the 
city  for  the  purpose  of  carrying  passengers  for  hire ;  that,  in  fact,  it 
is  an  altogether  reasonable  provision  for  the  regulation  of  cabs  npon 
the  streets,  so  as  to  include  with  impunity  all  classes  of  vehicles, 
whether  or  not  hired  from  private  or  public  concerns,  and  which  use 
the  streets  of  the  city  for  the  transportation  of  passengers  for  hire. 
The  opposing  affidavits  show  that  despite  the  provisions  of  the  public 
hack  ordinance  the  plaintiff  still  pays  hotel  proprietors  for  the  busi- 
ness which  it  obtains  from  certain  hotels;  that  as  a  result  thereof 
higher  rates  of  fare  have  been  charged  and  frequent  complaints  have 
been  received  from  the  license  department  of  the  city;  that  under 
the  provisions  of  the  ordinance,  before  a  taxicab  is  licensed,  its  taxi- 
meter is  examined  and  tested,  and  if  it  is  found  accurate  the  instru- " 
ment  is  sealed;  that  it  cannot  be  tampered  with  or  changed;  that 
taximeters  of  the  plaintiff  have  not  been  examined  or  tested,  and 
hence  they  have  been  declared  inaccurate ;  that  more  than  25  citizens 
have  complained  of  excessive  charges.  Moreover,  the  provisions  of 
the  ordinance  regulate  the  conduct  of  the  chauffeurs  employed  upon 
public  taxicabs.  Up  to  the  time  of  the- passage  of  the  act  the  license 
department  had  no  jurisdiction  over  them.  It  would  seem,  there- 
fore, that  a  universal  and  public  demand  resulted  in  the  passage  of 
this  salutary  ordinance. 

The  plaintiff's  construction  of  the  ordinance  is  restrictive  and  tech- 
nical. Its  contention  is  based  on  the  definition  of  a  public  hack 
which  appears  in  section  2  of  the  new  ordinance : 

"A. public  hack  is  a  vehicle  plying  for  hire  and  which,  solicits  public  patrm- 
age  upon  the  streets  and  highways  of  this  city." 

The  plaintiff  states  that  inasmuch  as  a  private  concern  does  not 
solicit  public  patronage  upon  the  streets  it  does  not  come  within  the 
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purview  of  the  definition.  When  the  former  ordinance  was  drawn, 
it  excepted  from  the  scope  and  meaning  of  that  definition  vehicles 
hired  from  a  livery  stable  or  garage,  and  which  did  not  solicit  patron- 
age upon  the  streets.  However,  in  enacting  the  new  ordinance,  this 
exception  was  repealed.  I  am  of  the  opinion  that  the  amendment  is 
now  sufficiently  broad  to  include  all  classes  of  vehicles,  whether  or 
not  they  are  hired  upon  the  street  or  from  private  concerns.  The 
validity  of  the  public  hack  ordinance  was  contested  on  the  grounds 
that  it  was  unreasonable  and  that  it  was  unconstitutional,  and  those 
assailing  it  failed  of  success.  Yellow  Taxicab  Co.  v.  Gaynor,  82  Misc. 
Rep.  94,  143  N.  Y.  Supp.  279,  affirmed  159  App.  Div.  893,  144  N.  Y. 
Supp.  299.  In  holding  that  the  business  of  a  public  hackman  was 
subject  to  governmental  regulation,  the  court  at  Special  Term  said: 

"Tbe  assumption  of  the  plaistlffs  that  public  backmen  are  In  tl^e  same  class 
as  those  engaged  In  private  buslnees  is  without  foundation  and  is  contrary  to 
fundamental  principles  embodied  in  the  common  law  and  In  our  present  con- 
stitutional provisions." 

In  the  Appellate  Division  the  Presiding  Justice  thereof  went  fur- 
ther, and  said  that  in  his  opinion  the  Legislature  might  prohibit  alto- 
gether the  use  of  motor  vehicles  upon  the  highways  or  streets  of  the 
state,  and  that  such  power  could  be  and  was  delegated  to  the  city  by 
the  provisions  of  the  Greater  New  York  Charter.    He  said : 

"I  am  willing  to  place  the  validity  of  this  ordinance  squarely  upon  the 
ground  that  the  legislature  havliig  vested  in  the  legislative  department  of 
the  dty  of  New  York  the  power  to  regulate  the  streets  In  the  city  of  New 
York  and  the  use  of  motors  and  other  vehicles  using  its  streets,  the  legisla- 
tive department  of  the  city  had  the  power  to  prohibit  the  use  of  any  particu- 
lar kind  of  motors  or  vehicles  that  the  welfare  of  the  city,  and  its  inhabitants, 
and  the  public  generally  in  the  use  of  the  streets  required.  Thus,  having  the 
power  to  regulate,  it  had  the  power  to  prohibit,  and  the  lesser  power  of  im- 
posing the  terms  upon  which  motors  and  vehicles  should  use  the  streets  Is 
Included  in  the  greater  power  to  regulate  the  use  of  motors  and  vehicles  using 
the  streets." 

It  is  my  view  that  the  ordinance  was  founded  on  practical  grounds 
and  that  n<5  constitutional  rights  of  the  plaintiff  have  been  invaded 
or  impaired.  There  is  no  injustice  in  holding  that  all  persons  must 
be  treated  alike  under  like  circumstances  and  conditions,  both  in  the 
privileges  conferred  and  the  liabilities  imposed. 

Motion  denied. 


(89  Misc.  Rep.  2i3) 

PEOPIJEJ  ex  rel.  KNOBLAUCH  v.  WABDEN  OF  CITT  PRISON. 
(Supreme  Court,  Special  Term,  New  York  County.    February,  1915.) 

1.  MuNiciPAi.  CoBPORATioNs  «=>e04— Sakitart  Okmnawce— Validftt. 

Sanitary  Code,  §  80,  providing  that  no  unmuzzled  dog  shall  be  per- 
mitted on  the  pnbUc  highway  or  In  any  public  park  or  place  In  the  city 
of  New  York,  which  ordinance  was  enacted  by  the  board  of  health  pur- 
suant to  Greater  New  York  Charter  (Laws  1901,  c.  466)  i  1172,  is  a  pro- 
vision for  the  protection  of  life  and  health,  and  not  unconstitutional. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  gj 
1835-1337 ;  Dec.  Dig.  <e=»604.1 
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2.   MUNIOIPAI.  COBPOBATIONB   iS=»604 — ORDINANCES— POSSESSION   OP  DOQS— IH- 

FBINGEMENT  OF  ElGHT. 

The  right  to  the  possession  of  dogs  in  the  cMt'  of  New  York  Is  subject 
to  the  limitation  that  such  possession  mnst  not  Interfere  with  the  se- 
curity, health,  and  comfort  of  other  inhabitants  of  the  city ;  and  hence 
duly  enacted  ordinances  for  the  protection  of  public  health  and  com- 
fort do  not  Infringe  such  right. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {} 
1335-1337;  Dec.  Dig.  «S=>604.] 

Habeas  corpus  by  the  People,  on  the  relation  of  Mary  B.  KnoUauch, 
against  the  Warden  of  the  City  Prison.    Writ  dismissed. 

Rembaugh  &  Towle,  of  New  York  City  (Bertha  Rembaugh,  of  New 
York  City,  of  counsel),  for  relator. 

Wm.  H.  Kehoe,  Corp.  Counsel,  and  Stanley  Richter,  both  of  New 
York  City,,  for  respondent 

LEHMAN,  J.  [1]  The  relator  has  been  held  by  a  city  magistrate 
for  violation  of  section  80  of  the  Sanitary  Code : 

"No  unmuzzled  dog  shall  be  permitted  at  any  time  to  be  on  the  pnblic  high- 
way or  in  any  public  park  or  place  in  the  city  of  New  York." 

She  now  claims  that  her  detention  is  illegal  on  the  groimd  that  the 
regulation  is  unconstitutional.  This  section  of  the  Sanitary  Code  was 
enacted  by  the  board  of  health  by  virtue  of  the  provisions  of  section 
1172  of  the  charter,  giving  them  power  to  amend  the  Sanitary  Code, 
to  "publish  additional  provisions  for  the  security  of  life  and  health  in 
the  city  of  New  York,  *  *  *  not  inconsistent  with  the  Constitu- 
tion or  laws  of  this  state."  The  relator  and  the  American  Kennel  Club, 
which  has  been  given  the  right  to  file  a  brief  in  this  proceeding,  now 
urge  that  the  board  of  health  has  no  power  to  pass  any  such  ordinance, 
on  the  ground  that  under  section  51  of  the  charter  the  board  of  alder- 
men has  been  expressly  given  the  power  "to  regulate  or  forbid  the 
keeping  of  dogs,"  and  that  this  power  is  exclusive,  or,  if  not  exclusive 
at  the  start,  it  became  exclusive  when  the  board  of  aldermen  had  exer- 
cised its  power  by  regulating  the  presence  of  dogs  in  "public  streets, 
highways,  and  parks,"  by  ordinance  of  June  13,  1911. 

It  seems  to  me  that  this  contention  is  not  in  accord  with  logic  or 
precedent.  The  board  of  aldermen  is  given  power  to  enact  ordinances 
and  general  regulations  covering  a  wide  range  of  subjects  for  the 
general  welfare  of  the  city.  Matters  of  health  are,  however,  specifical- 
ly placed  within  the  jurisdiction  of  the  board  of  health,  and  if  the 
general  regulations  made  by  the  board  of  aldermen  are  insufficient,  in 
that  they  fail  to  forbid  acts  which  are  detrimental  to  the  health  of  the 
public,  it  seems  to  me  that  it  would  be  unreasonable  to  hold  that  the 
board  of  health  has  no  power  to  make  additional  regulations.  Such  a 
holding  would  preclude  the  board  of  health  from  making  regulations  in 
regard  to  so  many  matters  that  its  jurisdiction  to  legislate  in  regard  to 
public  health  would  be  most  seriously  restricted.  A  most  cursory 
reading  of  the  Sanitary  Code  shows  that  the  board  of  health  has  en- 
acted many  ordinances  which  in  some  manner  relate  to  matters  which 
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the  board  of  aldennen  has  general  power  to  regulate,  yet  the  validity 
of  these  ordiitances  has  always  been  upheld.  A  general  power  in  the 
board  of  aldennen  to  regulate  certain  businesses  and  acts  is  in  no  wise 
in  conflict  with  a  power  of  the  board  of  health  to  impose  additional 
provisions  for  the  specific  purpose  of  protecting  the  public  health.  The 
provision  of  the  Sanitary  Code  is  therefore  valid,  if  it  is  a  provision 
for  the  security  of  life  and  health  within  the  meaning  of  the  statute, 
and  is  not  in  conflict  v/ith  the  Constitution. 

The  primary  object  of  the  ordinance  is  to  secure  protection  against 
rabies.  In  spite  of  the  discussions  as  to  the  prevalence  or  even  exist- 
ence of  this  disease,  the  prevailing  opinion,  both  lay  and  medical,  is 
that  such  a  disease  exists  and  is  a  menace  to  public  health.  The  oflicial 
records  of  the  board  of  health  show  that  in  each  of  the  last  two  years 
there  have  been  8  cases  of  human  rabies,  and  that  during  the  year  1907 
there  were  28  cases  of  human  rabies.  The  percentage  of  mortality  in 
such  cases  is  100;  that  is  to  say,  the  disease,  once  established,  is 
absolutely  incurable.  It  is  also  shown  that  the  disease  is  spread  among 
animals  by  one  rabid  animal  biting  a  sound  animal,  and  is  spread 
among  human  beings  only  by  bites  from  rabid  animals.  The  inference 
from  these  facts  is  clear.  The  protection  from  a  disease  which  actually 
exists  and  kills  a  number  of  persons  each  year  is  a  function  of  the 
board  of  health.  The  disease  can  be  completely  eradicated  if  it  be- 
comes impossible  for  a  rabid  animal  to  bite  another  animal  or  a  human 
being,  and  the  disease  can  be  controlled  in  exact  proportion  that  control 
and  protection  from  such  bites  can  be  secured.  Any  rule  made  by  the 
board  of  health  which  has  a  reasonable  and  direct  relation  to  securing 
protection  from  bites  of  animals  which  may  be  rabid  is  therefore  a 
proper  exercise  of  its  functions.  The  relator  does  not  dispute  that  this 
is  the  law,  biit  urges  that  the  ordinance  under  consideration  goes  be- 
yond the  needs  of  the  situation.  It  must  be  remembered,  however, 
that  the  determination  as  to  the  means  of  meeting  a  threatening  situa- 
tion'has  been  vested  in  the  board  of  health,  and  not  in  the  courts. 

The  Society  for  the  Prevention  of  Cruelty  to  Animals,  which  has 
received  leave  to  file  a  brief  in  support  of  the  unconstitutionality  of  the 
ordinance,  concedes  that  the  comparative  rareness  of  the  rabies  would 
not  warrant  the  exposure  of  human  beings  to  the  disease,  but  urges 
that: 

"It  Is,  however,  believed  that  complete  protection  to  human  beings  can  be 
effected  without  the  enforcement  of  so  sweeping  a  regulation  as  that  here  un- 
der consideration.  The  court  will  probably  have  little  difficulty  in  conceiving 
of  situations  where  the  proper  use  of  a  leash  or  of  some  form  of  closed  con- 
veyance could  secure  perfect  protection  to  the  public." 

This  argument,  howevf  r,  entirely  begs  the  real  question.  The  court 
has  nothing  to  do  with  the  wisdom  of  the  ordinance ;  perhaps  a  less 
sweeping  ordinance  would  effect  the  same  result;  perhaps  there  are 
conditions  where  a  proper  use  of  a  leash  would  secure  perfect  protec- 
tion to  the  public.  The  controlling  facts  are,  however,  that  a  leash 
does  not  under  all  circumstances  afford  perfect  protection,  for  it  is 
notorious  that  leashed  dogs  at  times  bite  human  beings  and  not  infre- 
quently bite  other  animals,  and  that  in  such  cases  tiie  addition  of  a 
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muzzle  would  have  afforded  more  perfect  protection.  The  disease  of 
rabies  must  necessarily  be  exterminated  if  rabid  animals  can  be  pre- 
vented from  biting  sound  animals.  That  result  can  be  reached  if  the 
present  ordinances  are  successfully  enforced ;  i.  e.,  if  all  stray  animals 
are  driven  from  the  streets,  and  dogs  allowed  only  imder  the  double 
protection  of  muzzles  and  leashes.  Under  the  circumstances  it  seems 
to  me  quite  illogical  to  urge  that  the  ordinance  bears  no  reasonable  and 
direct  relation  to  its  purpose.  Consequently  the  court  must  hold  that  it 
comes  fairly  within  the  power  of  the  board  of  health,  even  though  the 
court  might  feel,  which  it  by  no  means  desires  to  intimate,  that  it  might 
have  found  other  means  less  annoying  to  dog  owners  which  might 
prove  equally  effective. 

[2]  All  of  us  who  own  and  love  dogs  must  realize  that  the  possession 
of  dogs  in  the  city  is  subject  to  the  limitation  that  such  possession  must 
not  interfere  with  the  security,  health,  and  comfort  of  the  other  in- 
habitants 6f  the  city,  and  the  ordinances  made  by  the  proper  municipal 
authorities  for  the  protection  of  health  or  comfort  must  be  accepted  as 
limitations  upon  the  privilege  of  such  possession.  It  is  urged,  however, 
the  ordinance  covers  cases  where  a  muzzle  would  be  absolutely  useless, 
and  would  have  no  bearing  upon  the  protection  of  public  health,  for 
instance,  where  a  dog  is  in  the  street,  but  in  an  automobile.  It  is  un- 
necessary in  this  proceeding  to  consider  whether  it  does  cover  such 
case.  It  is  the  duty  of  the  court  to  give  an  ordinance,  where  possible, 
such  construction  as  would  not  render  it  unconstitutional.  A  con- 
struction which  would  require  a  muzzle  and  leash  on  dogs  in  automo- 
biles, etc.,  in  the  public  streets,  might  or  might  not  be  unconstitutional ; 
but,  if  the  courts'  in  a  proper  proceeding  directly  raising  this  question 
should  determine  that  such  a  construction  would  render  the  statute 
unconstitutional,  they  would  without  doubt  also  hold  that  no  such  con- 
struction of  the  present  ordinance  is  necessary.  Writ  is  therefore  dis- 
missed. 

Writ  dismissed. 


BOYLES  ▼.  BI.ANKBNHOBN.    (No.  68/49.) 
(Supreme  Court,  Appellate  Division,  Third  Department    May  7,  1915.) 

1.  Raps  ®=»65 — Civn.  Acnon — Statutobt  Rapi — ^Resistance. 

Irrespective  of  resLstaoce,  plaintiff  may  recover  damages  for  defendant's 
Intercourse  with  her,  which,  under  Penal  Law  (C!onsoL  Laws,  c  40)  { 
2010,  because  of  her  youth,  constituted  rape. 

[Ed.  Note. — For  other  cases,  see  Rape,  C!ent  Dig.  {  106;  Dec  Dig. 
«=»65.] 

2.  Appeal  and  Ebbob  «=»1033 — Habiii.es8  Ebbob. 

The  evidence  In  a  civil  action  showing  statutory  rape  of  plaintiff  by  de- 
fendant, It  cannot  avail  him  on  appeal  that  the  trial  was  on  the  theory, 
too  favorable  to  him,  that  resistance  was  necessary,  and  that  the  evi- 
dence thereof  was  Insufficient. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  CJent  Dig.  |{  40S2- 
4062;    Dec.  Dig.  «=>1033.] 

Smith,  P.  J.,  and  Howard,  J.,  dissenting. 
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Appeal  from  Trial  Term,  Albany  County. 

Action  by  Ella  May  Boyles,  an  infant,  by  Allen  Deyo,  her  guardian 
ad  litem,  against  Charles  Blankenhom.  From  a  judgment  for  plaintiff 
for  $1,315,  damages  and  costs,  defendant  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Fenwick  &  Devoe,  of  Schenectady  (Henry  J.  Crawford,  of  Albany, 
of  counsel),  for  appellant 

Smith  O'Brien,  of  Albany  (Richard  O.  Bassett,  of  Albany,  of  coun- 
sel), for  respondent. 

JOHN  M.  KELLOGG,  J.  The  complaint  alleged  in  substance  that 
the  infant  plaintiff  was  an  unmarried  woman  of  the  age  of  16  years 
on  the  15th  day  of  December,  1913,  and  that  on  the  2d  day  of  July, 
1913,  the  defendant  with  force  and  violence  forcibly  made  an  indecent 
assault  upon  her,  and  forcibly  debauched  and  ravished  and  carnally 
knew  her,  whereby  she  became  pregnant  and  sick  with  child.  She 
proved  her  age  as  alleged,  and  that  the  defendant  debauched  her  and 
made  her  sick  with  child.  She  swore  the  defendant  had  intercourse 
with  her  against  her  will  and  with  force.  Reversal  of  the  judgment  is 
now  sought  on  the  ground  that  she  did  not  use  resistance  enough  to 
show  that  the  act  was  accomplished  by  force. 

If  she  had  been  of  full  age,  there  might  be  some  question  whether 
the  resistance  shown  was  enough  to  establish  that  rape  was  committed 
upon  her.  Under  section  2010  of  the  Penal  Law,  a  man  who  has 
sexual  intercourse  with  a  female,  who  is  under  the  age  of  18  years 
and  not  his  wife,  is  guilty  of  the  crime  of  rape.  This  statute  is  based 
upon  the  theory  that  a  girl  under  18  years  of  age  is  incapable  of  con- 
senting to  the.  act.  The  same  may  be  said  of  the  statute  defining  abduc- 
tion (section  70  of  the  Penal  Law),  which  makes  it  criminal  to  use 
such  a  girl  for  the  purpose  of  sexual  intercourse  "or  without  the  con- 
sent of  her  father,  mother,  guardian  or  other  person  having  legal 
charge  of  her  person,  for  the  purpose  of  marriage."  In  Dean  v. 
Raplee,  145  N.  Y.  319, 326,  39  N.  E,  952,  954,  the  court,  referring  to  a 
similar  statute,  says : 

"That  act  eUmlnated  tbe  question  of  consent  or  resistance  from  the  case 
of  an  assault  upon  a  female  under  that  age  on  tbe  trial  of  a  criminal  charge. 
The  amendment  was  evidently  based  upon  the  prlDciple  that  consent  or  non- 
resistance  upon  the  part  of  a  girl  of  that  age  was  not  to  be  understood  in  the 
same  way  as  in  the  case  a£  like  acts  committed  upon  a  woman  of  more  ma- 
ture years." 

In  speaking  of  the  provision  of  the  Labor  Law  which  prohibits  the 
employment  of  children  under  14  years  of  age,  in  Marino  v.  Lehmaier, 
173  N.  Y.  530,  534,  66  N.  E.  572, 61  L.  R.  A.  811,  approved  in  Koester 
V.  Rochester  Candy  Works,  194  N.  Y.  92, 95,  87  N.  E.  77.  78  (19  L.  R. 
A.  [N.  S.]  783,  16  Ann.  Cas.  589),  the  court  says : 

"We  think  it  is  very  evident  that  these  reasons  induced  the  Legislature  to 
establish  definitely  an  age  limit  under  which  children  shall  not  be  employed 
In  factories ;  and,  to  our  minds,  the  statute  in  efFect  declares  that  a  child  un- 
der the  age  specified  presumably  does  not  possess  the  Judgment,  discretion, 
care,  and  caution  necessary  for  the  engagement  in  such  a  dangerous  vocation. 
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and  Is  therefore  not,  as  a  matter  of  law,  chargeable  with  contributory  negli- 
gence, or  with  having  asaumed  the  risks  of  the  employment  In  such  occupa- 
tion." 

The  defendant  committed  rape  upon  the  plaintiff,  and  she  is  entitled 
to  recover  damages  on  accoimt  of  the  injuries  she  has  sustained  by  his 
criminal  act.  The  mere  fact  that  she  attempted  to  prove  force  and  re- 
sistance does  not  affect  the  validity  of  the  verdict.  The  fact  that  the 
case  was  tried  on  too  favorable  a  theory,  so  far  as  the  defendant  is 
concerned,  cannot  benefit  him  here.  Perhaps  the  evidence  did  not 
show  such  a  resistance  as  would  be  required  of  a  woman  of  mature  age 
to  establish  the  crime  of  rape  upon  her.  The  jury  has  found  that  plain- 
tiff did  not  consent,  and  that  the  violation  of  her  person  was  illegal. 
The  verdict  is  well  sustained  by  the  evidence.    I  favor  an  affirmance. 

Judgment  and  order  affirmed,  with  costs. 

LYON  and  WOODWARD.  TT-.  concur. 

HOWARD,  J.  (dissenting).    The  complainant  in  this  action  alleges : 

"That  on  or  about  the  2d  day  of  July,  1913,  at  the  said  town  of  Bethlehem, 
the  defendant  with  force  and  violence  Ill-treated  the  plalntlfT,  said  Ella  M. 
Boyles,  and  made  an  Indecent  assault  upon  her,  and  then  and  there  forcibly 
debauched  and  ravished  and  carnally  knew  her,  whereby  she  became  pregnant 
and  sick  with  child,  and  has  so  remained  ever  since." 

The  answer  absolutely  denies  this  allegation,  and  upon  the  issue  thus 
joined  the  parties  went  to  trial.  At  the  time  of  the  alleged  assault  the 
plaintiff  was  about  15  years  and  7  months  old;  the  defendant  was  26. 
They  were  both  unmarried.  They  were  neighbors  and  friends,  and  the 
plaintiff  visited  frequently  at  the  defendant's  home.  These  relations 
had  existed  for  10  years.  On  an  occasion  only  a  few  days  previous  to. 
the  alleged  assault  the  defendant  had  taken  the  plaintiff  on  a  ride  to  a 
neighboring  village,  and  had  hugged  and  kissed  her  and  endeavored  to 
induce  her  to  penjait  him  to  have  sexual  intercourse  with  her.  He 
attempted  on  that  occasion  to  put  his  hand  under  her  clothes,  but  she 
forced  him  to  desist  from  his  purpose  by  threatening  to  "holler."  On 
the  night  in  question  (July  5,  1913)  the  plaintiff  had  been  visiting  at  the 
defendant's  house.  Between  9  and  10  o'clock  in  the  evening  he 
accompanied  her  home ;  that  is,  to  the  house  of  John  Babcock,  where 
she  was  employed  as  a  domestic.  Mr.  Babcock  and  his  mother  and 
sister  were  in  the  house  at  the  time.  After  they  reached  the  Babcock 
residence,  they  sat  down  on  the  "side  stoop." 

The  foregoing  narration  of  facts  is  taken  from  the  plaintifFs  testi- 
mony, and  inasmuch  as  the  verdict  in  this  case  rests  exclusively  upon 
the  uncorroborated  testimony  of  the  plaintiff,  her  account  of  the 
alleged  rape,  given  on  the  direct  examination,  is  here  quoted  verbatim. 

"Q.  Now,  go  on  in  your  own  way  and  tell  this  Jury  just  what  happened 
there.  A.  We  got  on  the  side  piazza,  and  we  sat  down  on  the  stoop^  We  sat 
there  talking  a  little  while,  about  15  minutes  or  so,  and  then  he  was  going 
to  do  the  same  thing  as  he  did  coming  from  Cedar  Hill.  Q.  Just  what  he  did 
and  what  he  said.  A.  Well,  he  asked  me  again  If  there  was  anything  doing, 
and  I  told  him,  'No.'  He  said,  'Well,  there  Is,'  and  I  said,  'Well,  there  ain't,' 
and  he  took  and  threw  me  over  on  the  stoop  and  did  it  Q.  What  did  he  do 
as  he  threw  you  over  on  the  stoop?  How  did  he  throw  yoa  on  the  stoop? 
Describe  how  that  was  done.  A.  He  took  and  pushed  me  over  on  the  stoop. 
Q.  Then  what  did  he  do,  after  he  pushed  you  over  on  the  stoop?    A.  He  held 
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me  down.  Q.  How?  A.  Well,  I  had  my  arms  crossed  on  my  chest  and  he 
laid  right  on  my  arms.  Q.  When  you  say  that  he  did  it  there,  you  luiow  now 
what  I  mean.  You  mean  that  he  had  sexual  intercourse  with  you,  do  you? 
A.  Tes,  sir.  Q.  Then  what  did  he  do  after  that  was  over?  A.  He  went  home. 
Q.  While  he  was  doing  that,  what  did  you  do?  A.  I  tried  to  get  up,  but  I 
couldn't.    Q.  How  long  did  he  stay  there  after  that?   A.  He  went  right  home." 

With  slight  variations  and  some  amplification,  elicited  by  the  cross- 
examination,  this  constitutes  the  evidence,  and  all  of  the  evidence, 
on  which  this  judgment  is  based. 

•  Our  ordinary  conception  of  rape  is  such  that,  when  we  are  told 
that  a  virtuous  woman  has  foimd  herself  in  the  clutch  of  a  ravisher, 
we  expect  also  to  be  told  that  a  desperate,  furious  struggle  has  en- 
sued— a.  struggle  continuing  to  the  last  moment  of  consciousness. 
Screams  and  outcries  and  scratching  and  violent  efforts  to  resist  oc- 
cur to  our  mind.  Such  would  be  the  character  of  resistance  which  we 
would  expect  of  an  outraged  woman  battling  for  honor,  chastity, 
and  virtue.  But  the  plaintiff  in  this  case  fought  no  such  battle.  She 
made  no  outcry;  she  did  not  shout  for  help  or  make  any  noise  or 
attempt  in  any  manner  to  enlist  the  assistance  of  the  household. 
Three  people  were  in  the  house,  within  a  few  feet  of  the  scene  of  the 
alleged  crime,  and  yet  the  plaintiff  submitted  to  this  debauchery  of 
her  person  without  demonstration,  noise,  or  outcry.  Her  reason  for 
not  making  an  alarm  and  shouting  for  assistance  was  because  she 
did  not  wish  to  wake  up  the  people  in  the  house  or  let  them  know 
that  she  was  being  raped ;  that  is,  under  the  circumstances,  she  pre- 
ferred to  be  ravished  rather  than  to  be  rescued.  Her  nails  and  hands, 
the  weapons  given  to  her  by  nature  with  which  to  defend  her  virtue, 
she  did  not  use;  for,  with  her  arms  crossed  upon  her  breast,  she 
endured  without  remonstrance  this  outrage  upon  her  honor.  Had 
a  tramp  sprung  upon  the  stoop  and  attempted  to  defile  her,  would 
she  not  have  fought  furiously  and  cried  out  loudly?  To  the  utter- 
most limits  of  her  strength,  with  muscle  and  voice,  she  would,  be- 
yond doubt,  have  resisted  such  a  violation  of  her  person.  But  from 
her  direct  examination  it  is  perfectly  apparent  that  she  offered  no  real 
opposition  to  the  lascivious  approaches  of  the  defendant.  Neither 
did  she  moan  nor  lament  nor  faint,  after  the  ravisher  had  left  her 
and  thoughts  of  the  atrocious  character  of  the  crime  flooded  in  upon 
her.  Neither  did  she  disclose  the  outrage  to  her  employers,  and  cry 
out  for  the  immediate  arrest  of  the  debaiicher;  but  she  went  in  the 
house  quietly,  making  no  complaint,  and  went  to  bed.  She  con- 
cealed her  shame  for  nearly  four  weeks,  and  she  displayed  no  ani- 
mosity towards  the  author  of  her  ruin.  One  would  have  supposed 
that  this  man,  who  had  pillaged  the  plaintiff  of  her  virtue,  would 
have  been  hideous  in  her  eyes,  and  that  his  brutish  lust  and  rapacity 
would  have  filled  her  soul  with  loathing  and  hatred  towards  him. 
But  she  took  no  such  view  of  the  man  who  had  befouled  her.  She 
continued  for  weeks  after  the  rape  to  visit  at  his  house  and  talk  to 
him — ^the  house  of  the  beast  who  had  perpetrated  this  monstrous 
crime  upon  her — a  crime,  in  the  eyes  of  pure  women,  more  heinous 
than  murder.    Subsequently  she  gave  birth  to  a  child. 

The  plaintiffs  story  of   her  encounter  with  the  defendant  is  so 
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inconsistent  with  the  doctrine  of  rape,  so  inconsistent  with  the  com- 
mon conception  of  rape,  and  with  the  law  of  rape,  that  the  judgment 
against  the  defendant  ought  not  to  stand.  In  the  complaint  the  plain- 
tiff has  alleged  an  assault ;  she  has  alleged  force  and  violence— that  is 
the  gist  of  her  action.  Unless  there  was  force  and  violence,  there  was 
no  ravishment.  If  it  was  persuasion,  instead  of  violence,  or  inclina- 
tion, instead  of  force,  which  overpowered  the  plaintiff,  then,  under  the 
common  law,  she  was  neither  assaulted  nor  raped,  and  cannot  re- 
cover. It  was  not  sufficient  for  her  to  refuse  with  her  lips ;  she  should 
have  resisted  with  her  hands,  and  with  all  her  faculties  and  strength! 
To  cross  her  arms  upon  her  breast  and  make  nominal  resistance  was 
not  the  resistance  demanded  by  the  law,  nor  the  resistance  expected 
of  modesty  and  virginity.  A  passive  resistance,  which  in  effect  is 
consent,  is  not  sufficient.  In  actions  of  this  character  this  has  always 
been  the  law;  but  the  Court  of  Appeals  in  Dean  v.  Raplee,  145  N. 
Y.  319,  39  N.  E.  952  (a  case  in  which  the  victim  was  about  15  years 
of  age),  in  approving  of  the  charge  of  the  trial  judge,  used  this  lan- 
guage : 

"The  learned  trial  judge  charged  the  Jury  that  the  plaintiff,  In  order  to 
maintain  the  action,  must  satisfy  them,  from  all  the  proofs,  that  If  the  de- 
fendant had  criminal  connection  with  her,  that  it  was  accomplished  with  tbe 
Intent  on  his  part  to  eftect  his  purpose  in  defiance  of  all  resistance,  and  tbat 
it  took  place  without  her  consent,  against  her  will,  and  that  she  resisted  to  tbe 
best  of  her  ability,  under  all  the  circumstances.  •  •  •  Moreover,  we  think 
that  this  Is  the  correct  rule." 

It  hcis  been  argued  that  the  degree  of  resistance  required  from  an 
assaulted  woman  depends  upon  circumstances,  and  that  a  young  and 
timid  female,  attacked  by  a  ravisher,  might  be  so  stricken  with  ter- 
ror as  to  be  unable  to  resist.  That  is  undoubtedly  true ;  however,  in 
considering  that  contention,  it  should  be  remembered  that,  while  the 
plaintiff  was  young,  she  may  have  been  also  wise.  She  was  brought 
up  in  a  country  tavern,  and  it  is  reasonable  to  assume  that  she  was 
much  more  sophisticated  than  a  maiden  reared  in  the  seclusion  of  a 
private  household. 

The  proof  in  this  case  utterly  fails  to  show  that  resistance  on  the 
part  of  the  plaintiff  required  by  the  law,  and  therefore  the  verdict  of 
the  jury  should  be  set  aside.  I  thoroughly  comprehend  the  force  of 
the  rule  that  verdicts  should  not  be  lightly  disturbed,  and  that  unless 
the  conclusion  of  the  jury  has  been  induced  by  ulterior  considerations 
it  should  be  permitted  to  stand.  But  I  think  in  this  instance  that  it 
must  have  been  so  induced,  and  that  favor,  passion,  prejudice,  or 
sympathy — ^probably  the  latter — operated  upon  the  jury  to  the  detri- 
ment of  the  defendant. 

Although  the  plaintiff  does  not  seriously  present  any  such  conten- 
tion, or  ask  to  have  her  judgment  affirmed  on  any  such  grounds,  nev- 
ertheless the  majority  of  this  court  insists  that,  even  though  the  plain- 
tiff gave  her  consent  to  the  ravishment  of  which  she  complains,  she 
has,  notwithstanding  such  acquiescence,  established  her  cause  of  ac- 
tion, having  been,  at  the  time  of  the  act,  under  the  age  at  which  she 
could  give  her  legal  consent.    Under  section  2010  of  the  Penal  Law, 
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if  the  defendant  did  have  carnal  connection  with  the  plaintiff  on  July 
5,  1913,  she  being  then  less  than  18  years  of  age,  he  was  guilty  of 
rape  in  the  second  degree,  although  she  consented.  But  this  statute 
in  no  manner  bears  upon  the  question  presented  by  this  appeal.  No 
such  issue  was  presented  by  the  pleadings,  and  no  such  issue  was 
tried  in  the  court  below ;  therefore  no  such  question  is  here  for  re- 
view. Marion  v.  Coon  Constructing  Co.,  157  App.  Div.  95,  141  N. 
Y.  Supp.  647;  Hammond  v.  Union  Bag  &  Paper  Co.,  136  App.  Div. 
100,  120  N.  Y.  Supp.  652;  Mulligan  v.  McDonald,  135  App.  Div. 
536,  120  N.  Y.  Supp.  522. 

It  would  be  manifestly  unjust  to  the  defendant  to  sustain  this  judg- 
ment, even  were  we  at  liberty  to  do  so,  upon  the  theory  that  the 
plaintiflE  was  incapable,  in  the  eyes  of  the  law,  of  giving  her  consent ; 
for,  had  the  matter  been  presented  to  the  jury  in  that  aspect,  their 
verdict  might  have  been  quite  different.  It  may  be  fairly  assumed 
that  the  jury  were  shocked  and  disgusted  with  the  supposed  brutality 
of  the  defendant,  and  that  their  indignation  was,  to  some  extent, 
voiced  in  their  verdict;  but  forcible  and  violent  ravishment  is  the 
antithesis  of  willingness  and  consent,  and,  had  the  jury  been  told  that 
the  girl,  although  under  the  law  unable  to  consent,  had  in  fact  con- 
sented, they  might  have  looked  with  some  degree  of  compassion 
upon  ihe  trespass  of  the  defendant.  And  it  should  also  be  noted  that 
the  law,  which  decrees  that  intercourse  with  a  female  under  the  age 
of  18  constitutes  rape,  also  decrees  that  there  can  be  no  verdict  against 
the  defendant  unless  the  evidence  of  the  female  is  corroborated. 
Even  if  it  were  possible  to  accomplish  such  an  incongruity,  it  would 
have  been  wholly  subversive  of  the  defendant's  rights  to  have  applied 
the  Penal  Law  of  rape  to  his  case  without  having  also  applied  the 
Penal  Law  of  evidence.  If  this  highly  penal  statute,  in  derogation 
of  the  common  law  and  contrary  to  the  impulses  of  nature,  is  to  be 
transplanted  by  the  courts  into  civil  actions,  the  rules  of  evidence 
applicable  thereto  must  also  be  transplanted. 

The  defendant  very  vigorously  and  emphatically  denies  the  whole 
transaction  at  the  Babcock  house;  and  he  denies  that  he  was  with 
the  plaintiff  on  that  occasion,  and  denies  that  he  saw  her  on  the 
evening  of  July  5th.  And  he  presents  an  abundance  of  every  respecta- 
ble evidence  to  corroborate  his  own  testimony  on  this  subject.  A 
reversal  of  this  judgment,  however,  should  not  be  placed  on  the 
grounds  that  the  defendant  has  established  an  alibi;  but,  assuming 
the  plaintiff's  description  of  the  alleged  rape  to  be  true  and  to  be  just 
as  she  relates  it,  she  has,  nevertheless,  wholly  failed  to  present  proof 
of  that  resistance  contemplated  by  the  law,  and  has  therefore  failed 
to  establish  her  alleged  cause  of  action.  Therefore  the  judgment 
should  be  reversed,  and  a  new  trial  granted. 

SMITH,  P.  J.,  concurs. 
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(90  Misc.  Bep.  407) 

CITX  OF  BUFFALO  v.  KELLNEB  et  aL 

(Supreme  Court,  Equity  Term,  Erie  County.    May  12,  1916.) 

1.  Municipal  Corporatioks  <8=>601 — Police  Poweb — ^REGULAnoK  of  TTot  or 

Pbopebtt. 

Under  the  police  power  merely,  neither  the  Legislature,  nor  a  dty  coun- 
cil exercising  delegated  legislative  powers,  can  Impose  restrictions  upon 
the  use  of  private  property  induced  solely  by  eesthetlc  con^deratlons,  such 
as  the  placing  of  buildings  on  lots,  which  have  no  relation  to  the  health, 
safety,  or  comfort  of  the  public,  although  reasonable  buUdlng  ordinances 
may  be  enacted  and  enforced  to  protect  the  public  health  and  safety,  as 
by  requiring  sanitary  plumbing,  proper  fire  escapes  and  ventUatlon,  etc. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corirarattons,  Cent.  Dig.  { 
1333;  Dea  Dig.  <g=»60X.] 

2.  Mandamus  €=987 — Gbanting  of  Buildino  Permit — ^Discbetion. 

The  granting  or  withholding  of  a  building  permit  by  the  proper  officer 
Is  not  a  matter  of  discretion,  and  the  applicant,  so  long  as  he  complies 
with  the  valid  building  laws  of  the  state  or  the  ordinances  of  the  dty, 
may  enforce  bis  right  by  mandamus. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  H  189-lM; 
Dec.  Dig.  <S=»87.] 

5.  MUHICIPAL  COBFOBATIONS  «=»601 — Reoulation  OF  BunLDiNG — Chartkb. 
Buffalo  City  Charter,  §  17,  subd.  6,  gives  the  common  council  power  to 
prescribe  general  regulations  for  the  erection  of  buildings  in  the  dty,  to 
define  the  limits  within  whidi  wooden  buildings  shall  not  be  erected,  to 
grant  special  permits  for  the  erection  of  certain  buildings,  etc.  SectlCMi 
292  requires  an  owner  about  to  buUd  to  file  certain  plans  and  statements 
concerning  the  intended  use  of  the  building,  etc.  A  property  owner  se- 
cured a  permit  in  the  manner  specified  by  dty  ordinance  adi^ted  under 
such  charter  provisions,  licensing  him  to  place  a  wooden  building  on  the 
rear  of  his  lot.  He  in  fact  erected  such  building  on  the  front  of  the  lot 
Held,  that  the  city  charter  contained  no  spedfic  provision  prohibiting  or 
conferring  on  the  city  the  right  to  forbid  an  owner  to  place  his  buildings 
as  he  migljt  choose,  provided  he  complied  in  other  respects  with  the  build- 
ing laws  of  the  state  and  city ;  the  provision  of  section  292  that,  "before 
the  construction  or  remodeling  of  any  building  in  the  dty  is  commenced, 
the  owner  shall  file  with  the  deputy  building  commissioner  a  sworn  state- 
ment of  the  character  and  use  of  the  building  he  proposes  to  erect,  and 
Its  location  on  his  premises,"  not  operating  to  deprive  the  owner  of  the 
right  to  determine  tiie  location  of  the  building,  but  simply  requiring  that 
on  making  application  for  a  building  permit  he  shall  supply  information 
as  to  the  proposed  location. 

[Ed.  Note. — For  other  cases,  see  Munidpal  Corporations,  C&it.  Dig.  i 
1333;   Dec.  Dig.  «=»601.] 

4.  Municipal  Cobpobations  $=s>623 — Reoulation  op  Builixinci — OBniNANCE 
— Violation — Abatement  of  Building. 

An  ordinance  of  the  dty  of  Buffalo  required  a  prospective  builder,  In  his 
application  for  a  building  permit,  correctly  to  state  the  location  on  bis 
lot  of  the  proposed  structure.  An  owner  made  such  application,  stating 
that  the  erection  would  be  in  the  rear,  but  placed  the  structure  on  the 
front  of  his  lot.  The  city  sued  to  secure  the  removal  of  such  building, 
under  Buffalo  City  Charter,  {  17,  subd.  5,  providing  that  evei-y  bulldhig 
erected  or  built  contrary  to  any  ordinance  thereby  authorized  should  be 
deemed  a  common  nuisance  and  might  be  abated  as  such.  Held,  that  a 
charge  that  the  building  had  been  misplaced  did  not  charge  a  nuisance, 
as  a  nuisance  cannot  be  made  such  by  mere  declaration  of  charter  or  ordi- 
nance, and  that  it  was  not  a  proper  case  for  the  court  to  extend  to  the 
city  equitable  relief,  which  may  be  Invoked  only  where  there  is  no  ade- 

4s»For  otber  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Dlgeats  *  Indezw 
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qnate  remedy  at  law,  and  the  granting  of  which  Is  not  of  strict  right, 
but  in  the  discretion  of  the  court,  since  it  could  not  be  said  that  under 
the  circumstances  the  penalty  of  $100  imposed  by  the  building'  permit  ordi- 
nance for  violation  of  its  provisions  did  not  meet  all  requirements  of  the 
situation. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  S§ 
1371-1374,  13S3,  1384;  Dec.  Dig.  <8=»623.] 

Action  by  the  City  of  Buflfalo  against  John  ,S.  Kellner  and  another. 
Complaint  dismissed. 

Clayton  M.  Smith,  of  Buffalo,  for  plaintiff. 
Godfrey  M.  Frohe,  of  Buffalo,  for  defendants. 

WHEELER,  J.  The  city  of  Buffalo  seeks  in  this  action  to  compd 
the  defendants  to  remove  a  small,  one-story  frame  office  building, 
about  9  feet  by  20  ieet  in  size,  from  its  present  location  on  the  front 
of  the  lot  on  the  northeast  comer  of  Kingsley  street  and  Roehrer  av- 
enue, on  the  ground  that  the  building  in  question  was  erected  without 
the  necessary  permit  or  license  from  the  city  authorities,  and  for  a 
judgment  declaring  the  building  an  unlawful  structure. 

The  evidence  shows  that  Mr.  Kellner  owns  the  lot  in  question,  and 
on  or  about  August  20,  1914,  presented  to  the  deputy  building  com- 
missioner of  the  city  a  petition  to  erect  a  frame  office  and  shed  on 
the  rear  of  the  lot  known  as  130  Kingsley  street ;  the  size  of  the  build- 
ing to  be  9  feet  wide,  20  feet  long,  and  10  feet  high.  The  deputy  build- 
ing commissioner  approved  the  petition,  and  filed  it  with  the  city  clerk 
of  the  city. 

The  provisions  of  the  charter  and  ordinances  of  the  city  require  that 
such  petition  be  presented  to  the  common  council  for  its  action ;  but, 
owing  to  the  fact  that  the  petition  was  filed  during  the  summer  recess, 
the  common  council  had  made  provision  for  such  application  by  a  res- 
olution duly  adopted,  which  authorized  the  deputy  building  commis- 
sioner to  issue  building  permits  during  the  summer  recess,  provided 
that  such  applications  or  petitions  had  the  approval  of  the  alderman 
of  the  ward  in  which  it  was  proposed  to  erect  a  building,  or  a  mem- 
ber of  the  board  designated  by  him. 

Mr.  Kellner's  petition  was  approved  by  the  alderman  of  the  ward 
and  the  chairman  of  the  board  of  councilmen;  and  on  the  22d  day  of 
August,  1914,  the  defendant  Kellner  filed  with  the  deputy  building 
commissioner  a  statement,  in  which  he  set  forth  in  substance  that  he 
proposed  to  erect  a  one-story  frame  building  on  the  rear  of  the  prem- 
ises 130  Kingsley  street,  of  the  dimensions  previously  stated.  There- 
upon the  deputy  building  commissioner  issued  to  the  defendant  Kellr 
ner  a  building  permit  for  the  erection  of  the  building  described  in  the 
petition  and  statement.    The  lot  in  question  is  some  114  feet  deep. 

Mr.  Kellner  thereafter,  without  further  permission,  proceeded  to 
erect  the  dfice  in  question ;  but,  instead  of  placing  it  on  the  rear  of  the 
lot,  he  erected  it  on  the  front  of  the  lot,  and  only  about  ly^  feet  from 
the  line  of  Kingsley  street.  It  is  claimed,  further,  the  building,  instead 
of  being  10  feet  high,  is  in  fact  13  feet  ^y^,  inches  high.  The  building 
is  set  on  piers,  and  this  measurement  is  from  the  surface  of  the  ground. 

^s>For  oUier  eases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  rigests  ft  Indexes 
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Section  17  of  the  charter  confers  upon  the  common  council  power 
and  authority  : 

"(5)  To  prescilbe  general  regulations  for  the  erection  of  all  buildings  in  the 
city.  To  define  the  limits  within  which  wooden  buildings  shall  not  be  erected, 
placed  or  rebuilt,  and  the  manner  in  and  the  materials  of  which  all  boildings 
shall  be  constructed  within  such  limits;  also  to  define  outer  limits  In  which 
wooden  buildings  may  be  constructed,  placed  or  rebuilt,  under  such  regula- 
tions as  may  be  imposed  by  ordinance,  special  permission  from  the  common 
council  being  required  therefor.  Every  building  erected  or  placed  contrary 
to  any  ordinance  passed  under  the  above  provisions  shall  be  deemed  a  common 
nuisance,  and  may  be  abated  as  such.  An  application  for  special  permission 
to  erect,  place  or  rebuild  any  building  within  the  outer  limits  contrary  to  such 
ordinances  shall,  before  being  acted  upon,  be  properly  referred  by  the  board 
of  aldermen,  and  a  resolution  granting  such  permission  can  only  be  passed 
at  a  regular  meeting,  held  subsequent  to  such  reference,  and  by  the  unan- 
imous vote  of  the  members  of  the  common  council  present  To  prevent  all 
unsafe  construction  or  condition  of  chimneys,  flues,  stores,  pipes,  and  other 
things  used  for  fire  or  conducting  smoke;  to  compel  the  cleaning  of  them, 
and  to  regulate  their  construction  and  cohdition;  to  prevent  the  deposit  of 
ashes  in  unsafe  places  and  receptacles;  to  regulate  the  use  of  lights  in 
buildings  in  which  combustible  articles  may  be  deposited ;  to  r^ulate  the 
carrying  on  of  manufactories  liable  to  cause  fires,  and  to  regulate  and  pre- 
vent the  use  of  fireworks  and  firearms  in  the  city ;  to  prevent  bonfires  In 
the  streets  and  public  grounds ;  to  compel  the  owners  and  occupants  of 
buildings  to  have  scuttles  In  the  roofs,  and  stairs  and  ladders  leading  to  the 
same,  and  to  require  fire  escapes  to  b«  placed  upon  buildings  when,  and  as 
directed  by  the  department  of  fire;  to  punish  the  willful  making  of  a  false 
alarm  of  flre,  or  willfully  calling  a  police  patrol  wagon  without  cause ;  and 
to  prohibit  the  formation  of  fire,  hose,  or  hook  and  ladder  companies." 

Section  292  of  the  city  charter  further  provides : 

"Before  the  construction  or  remodeling  of  any  building  In  the  city  Is  com- 
menced, the  owner  shall  file  with  the  deputy  building  commissioners  a  sworn 
statement  of  the  character  and  use  of  the  building  he  proposes  to  erect,  and 
its  location  on  his  premises.  And  in  all  cases,  except  where  the  building  is  a 
one  or  two-story  frame  store,  or  dwelling  within  the  limits  where  wooden 
buildings  may  be  erected,  he  shall  file  a  copy  of  the  plans  and  specifications 
of  such  buUdlug,  and  a  statement  which  shall  contain  the  name  and  residence 
of  the  owner,  and  the  purposes  for  which  the  building  is  designed,  and  which 
shall,  be  sworn  to  by  the  owner  or  his  authorized  agent  The  commissioner  of 
public  works  shall,  within  ten  days  after  the  filing  of  the  plans,  spedflcatlons, 
and  statement,  approve  the  same,  or  Indicate  In  writing  the  alterations  to 
be  made  therein  to  comply  with  the  general  laws  of  the  state  and  ordinances 
of  the  city,  and  no  building  shall  be  erected  or  remodeled  until  the  approval 
of  the  commissioner  of  public  works  shall  be  obtained,  and  a  written  permit 
issued  by  him  to  the  owner  or  builder  of  such  building.  Nothing  herein  con- 
tained shall  affect  the  exclusive  power  of  the  common  council  to  grant  per 
mits  for  buildings  under  subdivision  five  of  section  seventeen  of  this  act" 

The  city  has  passed  and  adopted  the  following  ordinances : 

"Chapter  XII. 

"Sec.  3.  Any  person,  firm  or  corporation  intending  to  erect,  place  or  rebuild 
any  building  or  part  thereof  within  the  city  limits,  shall  file  with  the  deputy 
building  commissioner,  with  the  statement  required  by  section  292  of  the  char- 
ter of  the  city,  a  verified  statement  of  the  estimated  cost  of  such  building. 
Any  person  violating  the  provisions  of  this  section  shall  forfeit  and  pay  a 
penalty  of  $100. 

•'Any  person,  firm  or  corporation  Intending  to  erect,  place  or  rebuild  any 
buUding  or  part  thereof,  except  frame  dwellings  costing  less  than  |;3,G00, 
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within  the  dty  of  Buffalo,  shall  file  a  fall  and  complete  set  of  plans  and 
specifications  for  the  same  with  the  deputy  building  commissioner. 

"Said  person,  firm  or  corporation  shall  also  file  a  bond  to  the  amount  of 
ten  (10)  per  cent  of  the  estimated  coat  of  the  building,  with  the  comptroller, 
for  the  faithful  performance  of  the  work  and  strict  adherence  to  the  plans 
and  specifications  on  file,  which  said  bond  shall  be  subject  to  the  approval 
of  the  corporation  counsel,  as  to  Its  terms  and  conditions,  and  shall  be  ap- 
proved by  the  mayor  as  to  the  sufficiency  of  the  sureties. 

"Sec.  4.  The  following  are  hereby  defined  as  the  outer  limits  In  which 
buildings  constructed  In  whole  or  In  part  of  wood  may  be  constructed,  placed 
or  rebuilt  under  the  regulations  prescribed  in  this  chapter,  to  wit:  All  the 
territory  in  the  city  of  Buffalo  not  Included  within  the  limits  prescribed  In 
section  1  of  this  chapter. 

"Sec.  5.  No  person,  firm  or  corporation  shall,  within  the  city  of  Buffalo, 
outside  of  the  limits  prescribed  in  section  1  of  this  chapter,  erect,  place  or 
rebuild  any  building  whose  exterior  walls  are  not  constructed  wholly  of  iron, 
stone,  brlc^  concrete  or  other  approved  incombustible  material,  until  he  shall 
have  first  procured  a  license  so  to  do.  Any  person  desiring  permission  to 
erect,  place  or  rebuild  such  building  or  part  of  building  in  any  portion  of  the 
city  outside  of  the  limits  prescribed  in  section  1,  shall  first  present  to  the 
bureau  of  buildings  the  statement  required  in  section  3  of  this  chapter,  and 
if  the  deputy  building  commiasi<mer  shall  approve  the  same,  he  shall  attach 
his  approval  thereof,  and  the  applicant  shall  thereupon  file  the  same  with  tlie 
city  clerk.  The  clerk  shall  not  present  any  such  petition  to  the  common 
council  without  such  certificate  accompanying  the  same. 

"No  permissl(Mt  shall  be  of  force  after  the  expiration  of  six  months  from 
the  date  of  the  granting  of  the  same,  unless  within  that  time  the  owner  of 
the  land  upon  which  permission  Is  so  granted  to  build  shall  have  commenced 
the  erection,  placing  or  rebuilding  of  such  structure. 

"Any  person,  firm  or  corporation  violating  the  provisions  of  this  section 
shall  forfeit  and  pay  a  fine  of  $100  per  day  for  each  and  every  day  such  vio- 
lation shall  contliine. 

"Sec.  6.  All  permits  when  authorized  by  the  council  shall  be  issued  by  the 
deputy  building  commissioner  and  signed  by  him.  He  shall  beep  a  complete 
record  of  the  same.  Such  permits  shall  contain  the  name  of  the  owner  of 
the  building,  the  date  of  the  granting  of  the  permission  and  the  time  when 
the  same  will  expire,  together  with  the  dimensions  and  location  thereof  on 
the  lot 

"The  permit  shall  also  state  the  side  of  the  street  on  which  the  structure 
Is  proposed  to  be  placed,  built  or  rebuilt,  and  the  distance  in  feet  of  the  lot 
from  the  nearest  intersecting  street,  measuring  from  the  lot  line  nearest  to 
said  intersecting  street. 

"Within  forty-eight  (48)  hours  after  granting  or  issuing  any  permit,  the 
deputy  building  commissioner  shall  cause  a  copy  of  the  same  to  be  filed  In  the 
office  of  the  board  of  assessors. 

"See.  7.  Every  building  or  part  thereof  erected  or  placed  contrary  to  the 
provisions  of  these  ordinances  shall  be  deemed  to  be  a  common  nuisance  and 
the  deputy  building  commissioner  may  order  the  same  removed ;  and  in  case 
the  owner  thereof  shall  neglect  or  refuse  to  remove  such  building  or  part 
thereof,  within  five  (5)  days  after  notice  so  to  do,  the  commissioner  of  public 
works  may  remove  such  building  or  part  thereof,  and  the  expense  therefor 
shall  be  assessed  upon  the  premises  upon  which  such  building  or  part  thereof 
was  erected  or  placed." 

When  we  examine  the  section  quoted  from  the  charter  of  the  city, 
it  will  be  observed  that  while  the  act  gives  the  common  council  power 
"to  define  the  limits  within  which  wooden  buildings  shall  be  erected, 
*  *  *"  and  declares  that  "every  building  erected  or  placed  contra- 
ry to  any  ordinance  passed  under  the  above  provisions  shall  be  deemed 
a  common  nuisance,  and  may  be  abated  as  such,"  the  charter  does  not 
confer  upon  the  council  any  power  or  right  to  designate  the  location  of 
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any  building  on  the  lot  on  which  it  is  to  be  erected,  nor  does  it  confer 
power  to  pass  ordinances  regulating  the  location  of  buildings. 

[  1  ]  It  is  perfectly  manifest  to  the  court  that  the  Legislature  never 
intended  to  convey  any  such  authority.  It  is  exceedingly  doubtful,  if 
the  Legislature  had  in  express  terms  undertaken  to  confer  upon  the 
city  the  right  to  control  the  location  of  buildings  on  private  property, 
that  such  an  exercise  of  authority  would  have  been  constitutional.  Or- 
dinarily private  owners  of  real  property  have  the  right  to  use  their 
property  for  any  and  all  legitimate  purposes,  and  place  buildings  on 
them  where  they  please.  If  the  use  of  such  property  is  to  be  restricted 
or  limited  by  law,  such  governmental  control  must  be  confined  to 
such  reasonable  enactments  as  are  designed  to  conserve  health,  safety, 
morals,  peace,  and  order.  Lochner  v.  New  York,  198  U.  S.  45, 25  Sup. 
Ct.  539,  49  L.  Ed.  937,  3  Ann.  Cas.  1133;  Ives  v.  South  Buffalo  Ry. 
Co.,  201  N.  Y.  305,  94  N.  E.  431,  34  L.  R.  A.  (N.  S.)  162,  Ann.  Cas. 
1912B,  156.  Such  an  exercise  of  power  has  been  sometimes  attempted, 
but  as  often  condemned.  Judge  Dillon,  in  his  admirable  work  on  Mu- 
nicipal Corporations,  makes  this  comment  on  the  subject: 

"By  virtue  of  the  police  power  merely,  neither  the  Legislature  nor  the  dty 
council,  exercising  delegated  power  to  legislate  by  ordinance,  can  impose  re- 
strictions upon  the  use  of  private  property  which  are  Induced  solely  by 
ffisthetic  considerations,  and  have  no  relation  to  health,  safety,  convenience, 
comfort,  or  welfare  of  the  city  and  Its  Inhabitants."    Section  69S. 

We  are  therefore  of  the  opinion  that  neither  the  Legislature  nor 
a  municipality  can  arbitrarily  assume  the  right  to  control  the  location 
of  buildings  to  be  erected  on  lots.  Reasonable  building  ordinances  may 
be  enacted  and  enforced,  designed  to  conserve  health  and  safety,  and 
to  that  end  such  ordinances  may  require  that  sanitary  plumbing  shall 
be  installed,  proper  fire  escapes  provided,  suitable  ventilation  had,  and 
matters  of  that  kind  regulated.  Such  regidations,  however,  are  of  quite 
a  different  character  than  one  conferring  a  power  to  dictate  whether  a 
given  building  shall  be  placed  in  the  rear  or  the  front  of  a  lot. 

[2,3]  Referring  again  to  the  sections  of  the  charter  quoted,  we 
repeat  that  we  are  unable  to  find  in  their  provisions  anything  either 
prohibiting,  or  conferring  on  the  city  the  right  to  prohibit,  the  owner 
from  placing  his  buildings  on  any  part  of  the  lot  he  chooses,  provided 
he,  in  other  respects,  complies  with  the  building  laws  of  the  state  and 
city.    It  is  true  that  by  section  292  of  the  charter  it  is  proArided  that: 

"Before  the  construction  or  remodeling  of  any  building  In  the  dty  is  com- 
menced, the  owner  shall  file  with  the  deputy  building  commissioner  a  sworn 
statement  of  the  character  and  use  of  the  building  he  propoaes  to  erect,  Mi 
iU  location  on  his  premises." 

This  provision  does  not  deprive  the  owner  of  the  right  to  determine 
the  location  of  the  building  to  be  erected.  It  simply  requires  that  on 
making  application  for  a  permit  he  shall  supply  information  as  to  the 
proposed  location  of  the  building.  What,  then,  is  the  case  presented  in 
this  action  for  invoking  the  equitable  powers  of  the  court  to  compel  the 
removal  of  the  structure  erected  by  Mr.  Kellner  ?  It  is  simply  that  he 
violated  the  charter  and  ordinances  in  not  correctly  stating  in  his  ap- 
plication the  location  of  the  building,  giving  it  as  to  be  placed  on  the 
rear  of  the  lot,  instead  of  on  the  front 
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There  is  nothing  in  the  case  showing  the  building  as  erected  violated 
in  any  way  the  building  ordinances  of  the  state  or  city,  or  that,  had  he, 
in  his  application  and  statement  filed,  correctly  informed  the  city 
authorities  that  it  was  to  be  on  the  front  instead  of  the  rear  of  his  lot, 
his  application  could  have  been  legally  denied.  The  granting  or  with- 
holding of  a  building  permit  is  not  a  matter  of  discretion,  bo  long  as 
the  applicant  complies  with  the  valid  building  laws  of  the  state  or 
ordinances  of  a  city,  he  is  entitled  to  his  permit  as  matter  of  right,  and, 
if  refused,  may  enforce  the  right  by  mandamus.  Matter  of  Walker, 
84  Misc.  Rep.  118,  146  Supp.  519;  People  ex  rel.  Wooster  v.  Maher, 
141  N.  Y.  337,  36  N.  E.  396. 

[4]  So  the  case  is  narrowed  down  to  the  question  whether  the  non- 
compliance with  the  ordinance  requiring  a  prospective  builder  to  cor- 
rectly state  the  location  of  a  proposed  structure,  in  and  of  itself,  is 
sufficient  to  justify  a  court  of  equity  in  requiring  its  removal  as  an 
unlawful  structure,  or  whether  the  court  should  leave  the  city  to  the 
enforcement  and  collection  of  the  penalty  expressly  given  by  the  ordi- 
nance for  a  violation  of  its  provisions,  which  in  this  case  is  a  penalty 
of  $100.  Equitable  relief  of  the  character  demanded  is  not  one  of 
strict  right.  Equity  may  be  invoked  in  proper  cases,  where  there 
exists  no  adequate  remedy  at  law.  But  can  it  be  said,  under  the  cir- 
cumstances of  this  case,  that  the  city  is  without  adequate  remedy  at 
law?  Does  not  the  penalty  imposed  meet  all  the  reasonable  require- 
ments of  the  situation?  Where  the  granting  of  the  relief  asked  will 
operate  to  impose  greater  hardships  and  injustice  than  withholding  it, 
and  the  ordinance  itself  in  express  terms  provides  the  penalty,  we  are 
of  the  opinion  the  city  should  be  remitted  to  the  remedy  therein  pro- 
vided. 

It  is  argued  that  by  section  17  of  subdivision  5  of  the  charter  it  is 
provided  that : 

"I&Tery  building  erected  or  placed  contrary  to  any  ordinance  passed  under 
the  abore  provisions  shall  be  deemed  a  common  nuisance,  and  may  be  abated 
88  Such." 

But  a  nuisance  cannot  be  made  one  by  mere  declaration  of  charter 
or  ordinance.  Gunning  System  v.  City  of  Buffalo,  62  App.  Div.  497, 
71  N.  Y.  Supp.  155.  A  party  cannot  be  deprived  of  the  protection  of 
the  courts  by  the  mere  say-so  of  the  Legislature,  or  the  declaration  of 
the  ordinances  of  a  city.  To  make  a  thing  a  legal  nuisance,  it  must  be 
so  in  fact.  There  is  no  evidence  to  support  such  a  contention  in  tfiis 
case;  nor  is  there  any  allegation  in  the  complaint  to  that  effect.  The 
complaint,  and  the  plaintiff's  entire  case,  proceeded  simply  on  the 
alleged  violation  of  the  charter  and  ordinances  of  the  city. 

In  view  of  all  these  facts  and  circumstances,  we  are  of  the  opinion 
that  the  complaint  should  be  dismissed,  and  the  city  remitted  to  the  en- 
forcement of  the  penalty  prescribed. 

The  complaint  is  therefore  dismissed,  but  without  costs. 

So  ordered. 
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NEW  YORK  CENT,  ft  H.  R.  R.  CO.  ▼.  GENERAL  ELECTRIC  00. 

(No.  69-44.) 

(Supreme  Court,  Appellate  Division,  Third  Departmrait    May  5,  1916.) 

1.  Cabbiers  ®=»35— Contracts — Undue  Pbefebence — ^Bitbden  of  Pboof. 

Where  a  contract  between  a  carrier  and  a  shipper  grew  out  of  a  course 
of  dealing  long  continued,'  and  was  not  within  any  of  the  mischiefs  whicli 
a,  statute  alms  to  obviate,  the  contract  is  entitled  to  consideration  in  ar- 
rl%1ng  at  a  proper  construction  thereof,  and  the  burden  of  showing  that 
it  violates  the  statute  or  constitutes  an  undue  preference  is  on  the  party 
asserting  it. 

[Ed.  Note— For  otlier  esses,  see  Carriers,  Cent.  Dig.  1  f4 ;   Dec.  Dig.  ^sSS.] 

2.  CoNTBACTS  ®=>153 — Valiimtt — Good  Fatth  of  Pasties. 

Good  faith  of  the  parties  to  a  contract  is  essential  to  its  validity,  ana 
when  good  faith  Is  not  questioned,  and  the  parties  have  made  a  contract, 
the  courts  will  not  by  strained  construction  render  it  void. 

[Ed.  Note For  other  cases,  see  Contracts,  Cent  Dig.  {  734 ;  Dec.  Dig.  €=3l53.] 

3.  Cabbiebs  <Ss»S8 — Freight  in  Cab  Load  Lots — Delivkbt — Acts  Constttot- 

INO.    • 

Transportation  of  freight  by  a  carrier  In  car  load  lots  includes  the 
placing  of  a  car  at  a  point  convenient  for  unloading  on  a  private  siding 
or  a  track  of  the  carrier. 

[Ed.  Note.— For  otber  cases,  see  Carriers,  Cent.  Dig.  !!  28»-2S9H.  319-321;  Dec.  Dig.  e=> 
88.J 

4.  Cabbiebs  (S=»35 — Contbacts  Between  Cabbies  and  Shifpeb — ^Violatio.i 

OF  INTEBSTATE   COICMEBCE   AOT. 

A  contract  by  a  carrier  to  pay  a  shipper  20  cents  per  ton  for  the  shipper 
"spotting"  cars  on  its  own  track  Is  a  contract  for  the  performance  by  the 
shipper  of  a  duty  which  the  carrier  owes  to  place  each  car  so  tliat  it  can 
be  unloaded,  and  in  the  absence  of  anything  to  show  tliat  the  service  pe^ 
formed  by  the  shipper  is  not  worth  the  agreed  price,  th«  contract  does  not 
provide  for  the  payment  of  a  rebate,  in  violation  of  Interstate  Commerce 
Act  Feb.  4, 18ST,  c.  104,  24  Stat  384,  but  is  within  section  15  thereof  insert- 
ed by  Act  June  29,  1906,  c.  3591,  34  Stat  589  (U.  8.  Comp.  St  1913,  {  8683), 
providing  that,  where  the  owner  of  property  transported  under  the  act 
directly  or  Indirectly  renders  any  service  connected  with  the  transporta- 
tion, an  allowance  therefor  shall  be  no  more  than  is  just  and  reasonable. 

[Ed.  Note.— For  otber  cases,  see  Carriers,  Cent  Dig.  {  94 ;    Dec.  Dig.  ^=335.] 

5.  Commerce    ^=>89 — Intebstate    Comme,bce    Commission — Jtjbisdiction  of 

Courts. 

The  mere  fact  that  the  Interstate  Commerce  CommlBsion  In  refusing  to 
act  under  the  Interstate  Commerce  Act,  in  l)ehalf  of  a  shipper  having  a 
contract  with  a  carrier  requiring  the  latter  to  pay  the  shipper  a  specified 
gum  for  spotting  cars  on  its  own  track,  does  not  prevent  the  court,  in  an 
action  on  the  contract  from  adjudging  it  valid  under  the  Interstate  Com- 
merce Act  and  enforcing  It 

[Ed.  Note.— For  other  cases,  see  Commerce,  Dec  Dig.  ^ssfl).] 

Howard,  J.,  dissenting. 

Appeal  from  Trial  Term,  Schenectady  County. 

Action  by  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany against  the  General  Electric  Company,  From  a  judgment  of 
the  Supreme  Court,  Trial  Term  (83  Misc.  Rep.  529,  146  N.  Y.  Supp. 
322),  for  plaintiff,  and  dismissing  the  counterclaim  of  defendant,  de- 
fendant appeals.  Reversed,  and  judgment  directed  for  defendant  on 
its  counterclaim. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD,  and  WOODWARD,  JJ. 

4s»For  other  cases  see  same  toolo  A  KBY-NIJMBER  in  all  Ker-Numbered  Digests  &  IndezM 


Digitized  by 


Google 


Sup.  Ct)       NEW  TOHK  O.  St  H.  B.  B.  CO.  V.  GENERAL   ELEC.  CO,         479 

Richard  D.  Moot,  of  Schenectady,  and  Adelbert  Moot,  of  Buffalo, 
for  appellant. 

Visscher,  Whalen  &  Austin,  of  Albany  (Lewis  E.  Carr,  of  Albar/y, 
of  counsel),  for  respondent 

WOODWARD,  J.  The  plaintiff  brought  this  action  to  recover  the 
sum  of  $618.53,  freight  charges.  The  defendant  admitted  the  mate- 
rial facts,  but  set  up  a  counterclaim  for  $1 14,880.73,  with  interest  for 
several  years  last  past,  under  the  terms  of  a  contract  by  which  the 
plaintifif  agreed  to  pay  to  the  defendant  one  cent  for  each  100  pounds 
of  incoming  and  outgoing  freight  handled  by  the  defendant.  In 
the  plaintiff's  reply  to  the  defendant's  amended  answer,  it  is  ad- 
mitted that  the  bills  of  the  defendant  from  1894  to  1905,  with  one 
exception,  were  paid,  and  that  the  bills  since  that  time  have  not 
been  paid,  and  it  does  not  appear  to  be  seriously  questioned 
that  the  contract  was  good  at  common  law.  The  real  question 
at  issue  is  whether  this  contract,  concededly  entered  into  in  good 
faith  in  1894,  and  subsequently  modified,  is  a  valid  obligation  under 
the  laws  of  the  United  States  in  respect  to  interstate  commerce. 
There  are  no  disputed  questions  of  fact,  and  we  are  here  to  determine 
merely  whether  a  contract  based  on  business  principles,  mutually 
advantageous  to  the  parties,  runs  counter  to  the  law. 

In  the  year  1887  the  defendant  moved  its  plant  to  the  city  of  Sche- 
nectady and  acquired  11  acres  of  land  and  two  buildings.  These 
premises  were  j\djacent  to  the  Delaware  &  Hudson  Company's  rail- 
road tracks,  which  company  operated  a  siding  about  1,500  feet  in 
length  into  the  property  of  the  defendant,  and  for  a  considerable  time 
by  the  use  of  its  own  motive  power  placed  cars  for  the  defendant  in 
positions  to  be  conveniently  loaded  or  unloaded;  this  process  being 
known  as  "spotting."  The  plaintiff  had  no  access  to  the  premises  at 
the  time,  and  incoming  and  outgoing  freight  on  the  plaintiff's  lines 
was  spotted  by  the  Delaware  &  Hudson  Company's  locomotives,  for 
which  the  latter  company  made  a  uniform  charge  of  $1  per  car;  this 
charge  being  absorbed  by  the  plaintiff  as  a  part  of  its  transportation 
— ^that  is,  the  New  York  Central  &  Hudson  River  Railroad  Company 
made  a  flat  rate  to  Schenectady,  and  it  recognized  that  a  part  of  its 
duty  in  transporting  freight  to  and  from  Schenectady  was  the  spot- 
ting of  cars  upon  the  premises  of  the  defendant.  It  was  never  sug- 
gested, so  far  as  appears,  that  its  duty  was  completed  by  merely  run- 
ning these  freight  cars  off  from  its  right  of  way  and  placing  them 
upon  the  siding  within  the  defendant's  premises;  it  recognized  that 
its  obligation  ended  only  with  the  spotting  of  the  cars — ^the  placing 
of  them  at  convenient  points  for  loading  or  unloading.  Not  having 
the  facilities  for  performing  this  duty  of  transportation,  it  entered 
into  a  contract  with  the  Delaware  &  Hudson  Company  to  complete 
the  work,  making  no  extra  charge  to  the  shipper.  This  arrangement, 
by  which  the  defendant  afforded  yard  facilities,  in  a  measure  for  its 
own  convenience,  and  the  plaintiff  furnished  the  means  of  properly 
spotting  the  cars  upon  the  defendant's  own  premises,  does  not  ap- 
pear to  be  open  to  any  objection;   it  was  the  usual  and  customary 
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method  of  handling  business  at  Schenectady,  except  that  in  cases 
where  the  plaintiff's  own  lines  reached  a  siding  upon  private  prop- 
erty it  performed  the  service  of  spotting  cars  with  its  own  motive 
power,  instead  of  employing  the  Delaware  &  Hudson  Company. 

With  the  growth  and  development  of  the  defendant's  plant,  the 
premises  were  increased  from  time  to  time,  until  at  present  there  are 
about  150  acres  within  the  fences,  with  something  like  12  miles  of 
standard  track,  interlaced  with  narrow-gauge  tracks,  for  the  purpose 
of  moving  heavy  freight  from  building  to  building  within  the  plant. 
With  this  enlargement  of  the  territory  covered  by  the  plant  has  come 
a  siding  connecting  the  plaintiff's  railroad  lines  with  the  defendant's 
tracks  within  the  plant,  and  the  movement  of  freight  aggregates  about 
100  cars  each  way  per  day.  The  defendant  furnishes  the  yard  facil- 
ities for  the  handling  of  this  vast  quantity  of  freight.  In  addition  to 
this,  it  has  from  time  to  time  put  on  new  locomotives,  until  now  six 
locomotives  are  in  constant  use  in  spotting  freight  and  in  doing  the 
interplant  work  of  the  company.  These  locomotives  were  purchased 
and  put  into  use  under  the  provisions  of  the  contract  between  the 
plaintiff  and  defendant,  by  which  the  former  undertook  to  place  its 
cars  upon  the  defendant's  tracks  within  the  latter's  yards,  and  the 
defendant,  for  a  consideration  of  20  cents  per  ton,  was  to  separate 
the  cars  and  spot  them  for  loading  and  unloading,  as  had  previously 
been  done  by  the  Delaware  &  Hudson  Company. 

The  plaintiff,  in  its  defense  to  the  defendant's  counterclaim,  contends 
that  it  has  performed  its  contract  of  transportation  in. delivering  these 
100  cars,  more  or  less,  incoming  upon  the  defendant's  siding  within  its 
plant,  and  it  taking  the  same  number  of  cars  from  such  siding,  and 
placing  them  in  trains  upon  its  own  right  of  way;  that  is,  while  it 
spots  cars  for  other  persons  and  corporations  owning  sidings  within 
their  own  plants  in  the  city  of  Schenectady,  that  in  reference  to  the  de- 
fendant it  has  performed  its  duty  when  it  has  gathered  into  trains  and 
has  deposited  upon  the  interchange  siding  of  the  defendant  the  aggre- 
gate number  of  cars  incoming,  and  has  taken  from  such  siding  the  load- 
ed or  empty  cars  outgoing.  It  should  be  remembered  that  under  the 
evidence  it  appears  that  these  cars  are  gathered  into  trains  twice  each 
day  and  placed.  This  means  that  two  trains  of  50  cars  each  are 
brought  upon  the  defendant's  premises  every  day,  and  that  an  equal 
number  go  out.  A  train  of  SO  cars  requires  well  up  towards  half  a 
mile  of  track  for  its  accommodation,  and  to  suggest  that  this  bunching 
of  a  train  of  cars  upon  a  particular  side  track  is  a  complete  delivery  of 
this  freight,  in  a  community  where  the  plaintiff  is  in  the  habit  of 
spotting  cars  for  its  other  customers,  is  little  less  than  absurd.  This  in- 
terchange track,  it  is  true,  is  the  place  of  delivery  agreed  upon  in  the 
contract,  and  the  defendant  there  breaks  the  seals  for  the  purpose  of 
determining  the  proper  location  of  the  freight ;  but  this  same  contract 
provides  that  the  defendant  shall  be  paid  20  cents  per  ton  for  com- 
pleting the  transportation — for  spotting  the  cars.  In  other  words,  ex- 
cept for  the  contract  it  would  be  the  duty  of  the  plaintiff  to  place  each 
car  load  of  freight  in  a  position  where  it  could  be  conveniently  un- 
loaded.  It  would  owe  this  duty  to  an  incidental  consignee,  and  it  would 
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be  called  upon  to  place  the  car  upon  its  own  tracks  at  a  convenient 
point  for  this  purpose,  and  to  afford  a  reasonable  opportunity  for  un- 
loading. The  duty  could  not  be  performed  by  placing  a  half  a  mile 
of  cars  upon  a  siding,  and  compelling  the  consignee  to  draw  the  goods 
the  whole  length  of  the  train,  where  it  was  reasonably  convenient  to 
place  the  car  within  a  short  distance  of  the  acttial  place  of  final  deliv- 
ery. The  defendant,  by  providing  its  own  tracks  upon  its  own  ground, 
does  not  forfeit  the  rights  of  the  incidental  shipper.  It  still  has  a 
right  to  have  the  cars  placed  where  they  can  be  loaded  and  unloaded 
conveniently.  Anything  less  than  this  is  a  discrimination  against  the 
defendant,  and  the  purpose  of  the  statute  is  to  produce  equality  be- 
tween all  shippers  or  receivers  of  transportation  service. 

[  1  ]  The  contract  by  which  the  plaintiff  undertook  to  pay  to  the  de- 
fendant the  cost  of  spotting  cars  is  in  no  sense  a  rebate ;  it  is  merely 
contracting  with  the  defendant  to  perform  that  portion  of  the  trans- 
portation which  is  involved  in  placing  the  cars  conveniently  for  load- 
ing and  unloading,  as  is  done  with  every  shipper  in  that  particular 
locality,  and  is  merely  a  continuation,  under  another  form,  of  the  orig- 
inal arrangement  by  which  the  Delaware  &  Hudson  Company  had  per- 
formed a  like  service  for  the  plaintiff.  Where  a  contract  grows  nat- 
urally out  of  a  course  of  dealing  long  continued,  and  not  within  any  of 
the  mischiefs  which  a  statute  aims  to  obviate,  it  is  entitled  to  great  con- 
sideration in  arriving  at  the  proper  construction  to  Im  placed  upon  the 
particular  instrument,  and  the  burden  of  showing  that  such  contract 
is  in  violation  of  the  statute,  or  constitutes  an  undue  preference,  is  up- 
on the  party  asserting  the  proposition.  Interstate  Commerce  Commis- 
sion V.  Baltimore  &  Ohio  Ry.  Co.  (C.  C.)  43  Fed.  37. 

[2]  There  could  be  no  question  in  the  first  instance  that  the  plain- 
tiff had  a  right  to  contract  with  the  Delaware  &  Hudson  Company  for 
placing  freight  upon  the  defendant's  premises  and  spotting  the  cars  as 
a  part  of  its  duty  of  transportation,  so  long  as  a  like  service  was  per- 
formed for  all  other  shippers  similarly  situated.  When  the  plant  de- 
veloped, and  the  plaintiff  could  reach  the  premises  over  its  own 
tracks,  it  still  had  a  right  to  perform  the  service  of  spotting  the  cars ; 
it  was  its  duty  to  do  this,  both  for  the  defendant  and  all  other  shippers, 
and  the  service  which  it  was  bound  to  afford  as  a  common  carrier  it 
could  hire  the  defendant  to  perform,  so  long  as  this  contract  did  not 
afford  the  cover  for  a  mere  rebate.  Good  faith  is  essential  to  all  con- 
tracts (Industrial  &  General  Trust,  Limited,  v.  Tod,-  180  N.  Y.  215, 
225,  73  N.  E.  7) ;  but  when  this  is  not  brought  into  question,  and  the 
parties  have  entered  into  an  agreement,  it  is  not  the  province  of  the 
courts,  by  strained  construction,  to  render  the  contract  void. 

[3,  4]  There  is  no  suggestion  here  that  the  service  performed  by  the 
defendant  in  spotting  the  cars  is  not  worth  the  agreed  price,  or  that  it  is 
entered  into  with  any  purpose  of  bringing  about  an  undue  preference ; 
but  the  plaintiff  stands  upon  the  bald  proposition  that  the  contract  is 
in  violation  of  the  provisions  of  the  statute  to  regulate  commerce,  and 
refuses  performance,  of  its  obligations  solely  upon  this  ground.  This 
view  of  the  question  has  been  taken  by  the  learned  trial  court,  and  it 
seems  to  us  entirelj^  clear  that  this  is  error;  that  the  effect  of  this 
determination,  if  it  is  permitted  to  stand,  is  to  deny  to  the  defendant 
153  N.Y.S.— 31 
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the  same  quality  of  service  which  is  rendered  to  others  in  the  same 
locality  at  the  same  price.  Entirely  apart  from  the  contract  now 
under  consideration,  it  would  be  the  duty  of  the  plaintiff  to  deliver 
each  of  the  100  cars  daily  arriving  to  the  defendant  in  a  position 
where  they  could  be  conveniently  unloaded.  As  a  common  carrier  it 
would  be  bound  to  supply  sufficient  tracks,  sidings,  and  facilities  for 
handling  the  volume  of  business  necessary  to  the  defendant's  business, 
and,  as  we  have  already  suggested,  this  duty  could  not  be  performed  by 
merely  placing  a  string  of  50  or  100  cars  upon  a  siding.  It  would  be 
bound  to  place  each  car  at  a  convenient  point  for  unloading,  and  prob- 
ably to  furnish  the  necessary  cranes,  etc.,  for  the  work,  or  at  least 
to  provide  the  necessary  space  for  the  use  of  such  appliances  as  were 
required  in  the  handling  of  the  class  of  freight  involved. 

The  plaintiff  could  not  close  its  eyes  to  the  necessities  of  the  situa- 
tion ;  it  would  be  bound,  not  only  to  provide  for  the  handling  of  the 
cars  on  one  day,  but  upon  all  days,  and  to  this  end  it  would  have  to 
make  provision  for  the  prompt  discharge  of  the  freight  It  would  be 
obliged  to  afford  the  facilities  for  such  work,  or  fail  in  the  discharge 
of  the  duties  of  a  common  carrier.  But  it  happens  that  the  large  vol- 
ume of  business  transacted  by  the  defendant  warrants  it  in  relieving 
the  plaintiff  of  a  portion  of  this  burden.  It  finds  that  by  providing  its 
own  tracks  and  locomotives  it  not  only  makes  room  for  the  handling  of 
the  freight,  but  it  facilitates  its  own  business,  by  being  able  to  handle 
the  cars  at  will,  instead  of  being  obliged  to  await  the  operations  of  the 
plaintiff's  locomotives  in  placing  cars  for  all  its  patrons  on  an  equal 
basis.  This  does  not  relieve  the  plaintiff,  however,  from  the  duty  of 
affording  equal  facilities,  so  far  as  practicable,  to  the  defendant;  it 
does  not  change  the  rules  determining  what  constitutes  transpor- 
tation, and  we  believe  it  may  be  laid  down  broadly  that  transporta- 
tion by  railroad  of  car  load  lots,  under  present-day  conditions,  requires 
the  convenient  placing  of  the  car  for  loading,  and  an  equally  conven- 
ient placing  of  the  car  for  unloading,  and  that  the  mere  question  of 
whether  the  tracks  are  upon  the  property  of  the  shipper  or  upon  the 
right  of  way  of  the  transportation  company  is  of  no  consequence  upon 
this  point. 

Primarily  it  is  the  duty  of  the  transportation  company  to  afford 
sidings  and  the  convenient  place  of  loading  or  unloading  and  the 
proper  placing  pf  the  cars.  If  the  shipper  furnishes  the  sidings,  it 
does  not  relieve  the  transportation  corporation  of  the  duty  of  con- 
veniently placing  the  cars,  and  the  mere  fact  that  the  physical  condi- 
tions are  such  that  the  transportation  company  is  not  able  to  use  the 
shipper's  sidings  for  the  accommodation  of  other  shippers  does  not 
change  the  relations.  The  facilities  furnished  by  the  shipper  relieve 
the  demand  upon  the  other  resources  of  the  transportation  corpora- 
tion, and  thus  indirectly  contribute  to  the  general  efficiency  of  the 
transportation  service,  so  that  there  is  little  force  in  the  attempted 
distinction  between  shippers  whose  tracks  are  made  use  of  in  reach- 
ing other  shippers  and  those  of  the  defendant  in  the  instant  case.  It 
must  be  entirely  obvious  that  the  plaintiff  could  not,  without  a  vast 
outlay  of  capital,  take  care  of  the  freight  business  of  the  city  of  Sche- 
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nectady  if  it  were  compelled  to  furnish  the  necessary  terminal  facil- 
ities tor  handling  the  treight  of  the  defendant.  It  would,  undoubt- 
edly, require  much  more  space  and  a  far  greater  exertion  of  traction 
energy  for  the  plaintiff  to  properly  handle  the  100  cars  each  way  each 
day  in  a  general  yard,  mingled  with  the  freight  of  other  shippers, 
than  under  the  present  arrangement.  '  Every  shipper  is  interested  in 
the  matter.  The  more  conveniently  and  rapidly  the  freight  is  handled, 
the  better  for  all  concerned;  and  if  the  defendant,  by  receiving  its 
cars  at  a  given  point  and  taking  them  entirely  out  of  the  general  traf- 
fic, can  thus  relieve  the  plaintiff  of  the  necessity  of  handling  it  in  con- 
nection with  the  consignments  to  other  shippers,  there  can  be  no  rea- 
sonable question  that  it  is  contributing  to  the  general  efficiency  of  the 
service  and  to  the  facilities  of  transportation,  without  working  any 
inequality  to  any  one. 

[5]  Section  15  of  the  act  to  regulate  commerce,  inserted  by  the  act 
of  1906,  clearly  recognizes  the  principle  involved,  and  the  mere  fact 
that  the  Interstate  Commerce  Commission,  in  refusing  to  act  under 
the  provisions  of  that  act  in  behalf  of  the  defendant,  has  apparently 
held  contrary  to  the  defendant's  present  contention,  does  not  prevent 
this  court,  in  an  action  upon  this  contract,  recognizing  the  law  in  its 
true  construction.  The  section  cited  provides  that  "if  the  owner  of 
property  transported  under  this  act  directly  or  indirectly  renders  any 
service  connected  with  such  transportation,  or  furnishes  any  instru- 
mentality used  therein,  the  charge  and  allowance  therefor  shall  be  no 
more  than  is  just  and  reasonable,"  which  is  equivalent  to  saying  that 
such  just  and  reasonable  charge  and  allowance  may  be  made  where 
such  services  are  rendered.  Indeed,  without  such  charge  and  allow- 
ance, there  must  result  an  inequality  of  conditions  to  the  shipper  who 
furnishes  such  service  or  affords  such  instrumentaUties,  and  this  is 
the  real  purpose  sought  to  be  avoided  by  the  statute  here  under  con- 
sideration. The  transportation  company,  in  its  contract  of  carriage, 
undertakes  to  perform  all  of  the  duties  of  a  common  carrier,  to  per- 
form an  equal  service  for  all  upon  substantially  the  same  terms  and 
conditions — that  is,  the  essence  of  the  contract  of  a  common  carrier. 
If  one  shipper  affords  instrumentalities,  such  as  cars,  locomotives, 
yard  space,  tracks,  etc.,  while  another  is  afforded  all  of  these  things 
by  the  transportation  corporation,  there  is  an  inequality.  It  costs 
the  one  shipper  much  more  than  the  other  to  accomplish  the  same 
results,  and  the  law  never  contemplated  this.  Indeed,  the  evil  sought 
to  be  obviated  in  the  enactment  of  the  act  to  regulate  commerce  was 
the  discrimination  which  existed  among  shippers  and  between  local- 
ities. It  was  charged,  and  in  many  cases  established,  that  the  rail- 
roads of  the  country  were,  by  discrimination  in  rates  and  facilities, 
building  up  one  line  of  enterprises  at  the  expense  of  others,  were 
creating  industrial  communities  in  one  location  and  preventing  them 
in  others,  as  the  interests  or  caprice  of  the  management  dictated,  and 
the  statute  in  question  was  enacted  to  bring  about  a  full  performance 
of  the  duties  of  common  carriers,  not  to  work  an  injustice  between 
shippers  and  the  transportation  corporations  by  preventing  an  in- 
telligent apportionment  of  the  transportation  services  between  them. 
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where  co-operation  conduced  to  the  benefit  of  each  and  to  the  public 
in  general. 

Assuming,  what  no  one  questions,  that  the  payment  of  20  cents  per 
ton  for  the  spotting  of  cars  upon  the  defendant's  premises  is  a  fair 
and  just  proportion  of  the  flat  rate  of  transportation  fixed  for  the 
city  of  Schenectady,  the  plaintiff  is  bound  by  the  broad  rules  govern- 
ing the  duties  of  a  common  carrier  to  make  this  payment  to  the  de- 
fendant, just  as  it  was  in  the  early  days  of  the  development  to  pay  a 
similar  charge  to  the  Delaware  &  Hudson  Company  for  performing 
this  part  of  the  transportation  service,  and  the  statute  nowhere  runs 
counter  to  this  construction.  As  pointed  out  above,  it  practically 
requires  this  by  the  provisions  of  section  15,  and  such  a  construction 
ought  to  be  put  upon  a  statute  as  will  best  answer  the  intention 
which  the  makers  had  in  view,  for  "qui  haeret  in  litera,  haeret  in  cor- 
tice.    Bacon  says  that : 

"In  order  to  form  a  right  judgment  whether  a  case  be  within  the  eqnlty  of 
a  statute,  It  Is  a  good  way  to  suppose  the  lawmaker  present,  and  that  you 
have  asked  him  this  question:  Did  you  intend  to  comprehend  this  case? 
Then  you  must  give  yourself  such  answer  as  you  Imagine  he,  being  an  up- 
right and  reasonable  man,  would  have  given.  If  this  he  that  he  did  mean  to 
comprehend  It,  you  may  safely  hold  the  case  to  he  within  the  equity  of  the 
statute ;  for,  while  you  do  no  more  than  he  would  have  done,  you  do  not  act 
contrary  to  the  statute,  but  In  conformity  thereto."  Riggs  v.  Palmer,  115 
N.  X.  506,  510,  22  N.  E.  188,  5  L.  R.  A.  340,  12  Am.  St  Rep.  819. 

Can  there  be  any  question  that,  if  the  Legislature  of  this  nation 
had  seen  the  situation  at  Schenectady,  they  would  have  sanctioned 
such  an  arrangement  as  exists  under  the  contract  between  the  parties 
to  this  action  ?  Is  there  any  reasonable  doubt  that  it  has  provided  for 
this  exact  situation?  It  cannot  be  presumed,  in  a  statute  designed 
to  bring  about  equality  between  shippers  and  communities,  that  the 
Legislature  has  provided  a  scheme  which  prevents  the  consummation 
of  such  equality,  and  any  construction  which  brings  about  such  a 
result  should  be  avoided,  unless  the  language  is  direct  and  positive. 
We  are  of  opinion  that  nothing  in  the  statute  demands  such  a  con- 
struction, that  it  is  just  and  lawful  for  the  plaintiff  to  contract  in  good 
faith  with  the  defendant  for  the  completion  of  the  service  of  trans- 
portation, and  that  no  right  of  any  shipper,  or  of  the  public,  is  prej- 
udiced by  such  a  contract.  On  the  contrary,  we  believe  that  consid- 
erations of  public  policy,  as  evidenced  by  the  act  to  regulate  com- 
merce and  the  various  supplemental  and  amendatory  acts  relating 
thereto,  require  that  this  contract  should  be  approved.  It  certainly 
cannot  be  the  policy  of  the  nation  to  prevent  the  most  economical 
production  of  manufactured  goods,  or  to  compel  the  defendant  to 
cart  its  vast  shipments  from  cars  placed  upon  the  plaintiff's  own  side 
tracks  remote  from  defendant's  works ;  nor  does  there  appear  to  be 
any  good  reason  why  the  plaintiff  should  be  compelled  to  furnish  the 
locomotive  equipment  necessary  to  place  this  freight,  in  the  perform- 
ance of  its  duties  as  a  common  carrier,  where  the  defendant  finds  it 
more  economical,  and  better  adapted  to  its  own  work,  to  furnish  the 
necessary  facilities,  which  may  be  used  betimes  for  the  interplant 
movement  of  freight    The  whole  arrangement  appears  to  have  been 
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worked  out  as  a  rational  business  proposition,  equally  advantageous 
to  both  parties  to  the  contract,  without  prejudice  to  the  rights  of  any 
one,  and  the  only  legitimate  question  which  could  be  raised  was  the 
fairness  of  the  contract.  Of  course,  if  it  merely  served  the  purpose 
of  covering  up  a  rebate,  if  its  purpose  was  to  avoid  the  equality  pro- 
visions of  the  law,  a  different  question  would  be  presented;  but, 
where  the  shipper  in  good  faith  performs  a  part  of  the  service  of 
transportation,  there  is  no  reason  in  law  or  justice  why  he  should  not 
be  paid  for  such  service.  The  judgment  appealed  from  should  be  re- 
versed, and  judgment  directed  for  the  defendant  on  its  counterclaim. 
Judgment  reversed,  with  costs  and  judgment  directed  for  the  de- 
fendant on  its  counterclaim,  with  costs.  All  concur,  except  HOW- 
ARD, J.,  who  dissents. 

JOHN  M.  KELLOGG,  J.  (concurring  in  result).  A  contract  for 
transportation  of  freight  includes  its  reasonable  delivery.  Reasonable 
delivery  depends  upon  the  conditions  existing  at  the  place  where  the 
delivery  is  to  be  made.  Ordinarily  the  small  dealer  or  manufacturer 
receives  and  delivers  his  freight  at  the  railroad  company's  warehouse, 
docks,  \  or  sidings.  The  manufacturer,  who  from  time  to  time  receives 
or  ships  car  loads  of  freight,  arranges  with  the  company  for  a  siding, 
and  the  freight  is  delivered  at  the  consignee's  siding,  or  at  a  particular 
factory  within  his  works.  Under  ordinary  circumstances  such  delivery 
is  reasonable,  and,  being  generally  accorded,  it  may  be  required  by  all 
similarly  situated.  By  making  such  deliveries  the  company  does  not, 
however,  bind  itself  to  do  the  impossible,  or  to  make  deliveries  at  other 
factories  where  the  conditions  make  such  delivery  impracticable. 

Within  the  defendant's  fences  are  150  acres  of  land,  with  50  or  60 
large  buildings  and  many  smaller  ones,  in  all  about  140,  with  a  narrow- 
gauge  railroad  running  crosswise.  It  is  manifestly  impracticable  that 
the  plaintiff  bring  into  and  take  out  of  these  works  100  cars  per  day, 
with  the  necessary  sorting,  shunting,  switching,  weighing,  and  delivery, 
and  move  each  car  from  the  different  places  as  required.  If  it  attempt-" 
ed  such  a  task,  it  would  to  a  great  extent  deprive  the  defendant  of  the 
use  of  its  worics,  and  lead  to  many  accidents,  delays,  and  much  con- 
fusion. Both  the  plaintiff  and  the  railroad  company  cannot  occupy  the 
inclosure  at  the  same  time.  Evidently  the  defendjuit  is  not  in  a  posi- 
tion to  require  or  desire  the  plaintiflf  to  spot  all  cars  within  the  works, 
and  the  plaintiff  is  not  in  a  position  to  do  the  work,  and  does  not  desire 
to  do  it.  It  would  be  impracticable  for  the  plaintiff  to  deliver  and  re- 
ceive the  defendant's  freight  as  required  in  its  railroad  yard,  or  upon 
its  railroad  platforms,  or  upon  sidings  upon  its  grounds.  It  would 
require  a  large  addition  to  plaintiff's  yard  facilities,  carrying  with  it  a 
very  great  expense,  and  throw  upon  it  many  burdens,  and  be  a  great 
detriment  in  its  general  service  to  the  public.  If  it  attempted  such  im- 
possible service,  the  result  would  be  intolerable  to  the  defendant. 

We  have,  therefore,  a  condition  where,,  to  require  the  plaintiff  to 
perform  in  detail  all  the  service  which  it  performs  for  many  other 
shippers  is  not  desired  and  could  not  be  tolerated,  either  by  the  plain- 
tiff or  the  defendant    The  magnitude  of  the  works  requires  special 
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consideration  and  some  plan  of  operation  which  will  be  reasonable  and 
just  to  both  parties.  Each  party,  therefore,  if  it  stands  strictly  upon 
its  supposed  legal  rights,  will  involve  itself  and  the  other  in  very  large 
and  unnecessary  expense  and  trouble.  Neither,  however,  is  required 
to  yield  to  the  other.  Common  sense  dictates  that  the  parties  should 
get  together  and  meet  the  situation  as  it  is,  with  the  best  and  most  rea- 
sonable adjustment  which  the  situation  permits.  They  must  consider 
the  service  to  be  performed  and  the  duty  which  each  owes  to  the  serv- 
ice. They  have  made  an  adjustment,  mutually  satisfactory.  It  is  clear- 
ly legal,  unless  it  involves  a  hidden  rebate.  Clearly  the  plaintiff  cannot 
be  required  to  pay  the  entire  expense  of  spotting  the  cars,  as  under  the 
circumstances  it  is  not  required  in  the  ftdlest  sense  to  do  so.  Neither 
can  the  defendant  require  payment  for  all  it  costs  to  perform  the  serv- 
ice, because  the  service  is  such  that  a  part  of  it  properly  falls  upon  it 
and  is  done  in  part  for  its  accommodation.  If  the  defendant  receives 
the  loaded  cars  at  the  sidings,  and  returns  the  empty  cars  or  cars  re- 
loaded with  outgoing  freight  at  the  siding,  it  is  manifestly  performing 
a  service,  some  of  which  is  for  the  benefit  of  the  defendant  and  is 
embraced  within  the  contract  of  transportation,  and  such  service  is  of 
great  value  to  the  plaintiff. 

There  is  nothing  before  us  to  show  that  the  amount  agreed  upon  is 
excessive  under  the  circumstances.  The  agreed  rate  has  been  filed  with 
the  Commission  and  acted  upon.  If  the  Commission  has  held  that  the 
railroad  company  can  make  no  payment  for  such  services,  we  disagree 
with  it,  and  hold  that  a  reasonaole  compensation  under  all  the  circum- 
stances should  be  made.  It  therefore  seems  that  until  the  Commission, 
by  affirmative  action,  recognizes  the  fact  that  some  compensation  is  to 
be  made,  and  determines  that  the  amount  agreed  upon  is  excessive,  and 
in  substance  a  rebate,  the  plaintiff's  liability  is  clear, 

I  therefore  concur  in  the  result. 


(89  Misc.  Rep.  176) 

In  re  BECKER. 

(Supreme  0>urt,  Special  Term,  Nassau  County.    February,  1915.) 

1.  Courts  $s»58 — Cbieo — Right  to  Mileaqk. 

Under  the  express  provisions  of  Laws  1909,  c.  16  (Consol.  Laws,  c.  11) 
S  240,  sulMl.  4,  as  amended  by  Laws  1910,  c.  34,  {  1  and  of  Laws  1909,  c. 
35  (Consol.  Laws,  c.  30)  §  365,  as  amended  by  Laws  1910,  c.  34,  f  2,  and 
by  Laws  1911,  c.  566,  §  2,  the  court  crier  of  the  courts  of  record  in  the 
county  of  Nassau  is  entitled  to  receive,  in  addition  to  his  salary  as  fixed 
by  the  board  of  supervisors,  an  extra  sum  at  the  rate  of  five  cents  a  mile 
for  traveling  expenses  in  going  to  and  returning  from  the  place  of  at- 
tendance. 

(Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §g  201-203;  Dec 
Dig.  <S=s>58.] 

2.  Courts  <8s>d8 — Crieb — ^Rioht  to  Mileaoei — Waives. 

That  a  court  crier  accepted  and  discharged  the  duties  of  his  position 
under  an  appointment  by  the  county  judge,  who  requested  that  the  salary 
be  fixed  at  a  certain  sum  per  annum  in  full  for  all  services  rendered,  did 
not  constitute  a  waiver  of  the  appointee's  statutory  right  to  traveling  ex- 

4s>For  otbar  cases  see  same  topic  &  KET-NUMBBiR  In  all  Key-Numbered  Digests  &  Indexes 
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penses,  or  constitute  an  agreement  by  blm  to  perform  the  duties  of  court 
crier  for  the  stated  salary  without  traveling  expenses. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  Si  201-203;  Dec. 
Dig.  <S=>58.] 

3.  COUBTS  *=»58 — Cbieb — Tbavelino  Fees — Powebs  of  Sufebvisobs. 

While  the  board  of  supervisors  may  fix  the  compensation  of  a  court 
crier,  it  can  neither  reduce  or  cancel  the  amount  expressly  fixed  by  law 
to  be  paid  him  as  traveling  fees,  nor  can  It  make  a  binding  contract  with 
the  appointee  to  perform  the  duties  of  the  position  and  eliminate  such 
fees. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {§  201-203;  Dec. 
Dig.  <8=>58.] 

Application  by  Maximilian  F.  Becker  for  a  peremptory  writ  of  man- 
damus directed  against  Charles  L.  Phipps,  as  County  Comptroller  of 
the  County  of  Nassau.    Application  granted. 

Neil  H.  Vandewater,  of  Mineola,  for  petitioner. 

Davison  &  Underhill,  of  Brooklyn,  for  county  comptroller. 

ASPINALL,  J.  This  is  an  application  for  a  peremptory  writ  of 
mandamus,  made  by  the  court  crier  of  the  county  of  Nassau,  directed 
to  the  county  comptroller  of  Nassau  county,  commanding  him  to  sign 
a  warrant  for  the  payment  to  the  said  court  crier  of  a  claim  which  had 
been  duly  audited,  allowed,  and  directed  to  be  paid  by  the  unanimous 
vote  of  the  board  of  supervisors  of  the  said  county,  which  warrant  was 
presented  to  the  county  comptroller  for  his  signature.  The  claim  made 
by  the  said  court  crier,  the  relator  herein,  is  for  traveling  fees  at  the 
rate  of  five  cents  per  mile,  allowed  to  the  court  crier  by  subdivision  4, 
section  240,  of  the  County  Law,  as  amended  by  the  Laws  of  1910,  for 
each  mile  traveled  by  him  in  going  to  and  returning  from  the  place  of 
attendance  at  courts  of  record  within  the  county.  The  county  judge 
of  Nassau  county,  under  and  pursuant  to  the  power  vested  in  him  by 
the  provisions  of  the  Judiciary  Law,  as  hereinafter  more  fully  set 
forth,  did  on  December  27,  1910,  appoint  the  relator  herein  to  the  posi- 
tion of  court  crier  for  the  courts  of  record  in  the  county  of  Nassau. 
This  fact  was  communicated  to  the  board  of  supervisors  of  said  county 
by  the  said  county  judge,  with  the  request  that  the  salary  of  the  said 
court  crier  should  be  fixed  at  the  rate  of  $1,200  per  annum  in  full  for 
all  services  rendered.  On  December  27,  1910,  the  said  board  of  super- 
visors tmanimously  adopted  a  resolution  fixing  the  salary  of  the  said 
court  crier  at  the  rate  of  $1,200  per  annum,  to  be  payable  monthly  in 
the  same  manner  as  other  county  employes  are  paid.  Subsequently  and 
luider  a  similar  resolution  the  compensation  of  the  said  court  crier  was 
fixed  at  the  sum  of  $1,300  per  annum. 

It  is  conceded  that  the  county  judge,  in  his  request  to  the  board  of 
supervisors,  requested  that  the  salary  of  the  said  court  crier,  the  relator 
herein,  be  fixed  at  $1,200  per  annum,  "in  full  for  all  services  rendered," 
which  request  was  before  the  said  board  and  was  taken  fully  into  con- 
sideration by  them  at  the  time  of  fixing  the  amount  of  said  salary. 
The  claim  of  the  relator  herein  is  for  $1,166.20,  being  for  traveling  fees 
from  January  6,  1911,  to  and  including  the  28th  day  of  November, 
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1914,  for  the  days  in  which  the  courts  of  record  were  in  session  in 
Nassau  county.  A  claim  for  this  amount,  duly  verified,  was  thereafter 
presented  to  the  county  comptroller,  claiming  traveling  fees  at  the  rate 
of  five  cents  per  mile  for  going  to  and  returning  from  the  place  of  at- 
tendance as  such  court  crier  on  the  days  when  the  courts  of  record 
were  in  session.  The  county  comptroller  entertained  said  claim  and 
thereupon  affixed  his  certificate  as  such  official  disallowing  the  same, 
and  the  said  claim  and  certificate  were  forwarded  and  presented  to  the 
board  of  supervisors  for  audit.  The  resolution  upon  the  audit  of  said 
claim  was  duly  passed  and  adopted  unanimously  by  the  said  board  of 
supervisors,  notwithstanding  the  objections  of  the  county  comptroller 
to  the  same.  Thereupon  the  aforesaid  claim,  together  with  a  warrant 
directing  the  county  treasurer  of  Nassau  county  to  pay  unto  the  said 
court  crier,  the  relator  herein,  the  sum  of  $1,166.20,  the  amount  of  said 
claim  as  audited  and  directed  to  be  paid,  and  other  papers  urmecessary 
to  enumerate,  were  delivered  to  the  aforesaid  county  comptroller,  when 
a  request  and  demand  was  made  upon  him  to  sign  the  warrant  afore- 
said ;  but  the  county  comptroller  has  refused,  and  still  refuses,  to  sign 
such  warrant,  for  the  reason  as  set  forth  by  him  that  the  said  claim 
was  and  is  illegal,  as,  in  his  opinion,  the  court  criec's  salary,  as  fixed 
by  the  board  of  supervisors  as  aforesaid,  was  in  full  for  all  services 
rendered  by  him. 

[1]  It  is  claimed  by  the  said  comptroller  that  the  payment  to  the 
court  crier  of  traveling  fees  at  the  rate  of  five  cents  per  mile  would  be, 
in  effect,  additional  compensation,  to  which  he  is  not  entitled,  as  he  is 
not  a  per  diem  employe.  The  contention  of  the  comptroller  that  the 
matter  of  mileage  applies  only  when  the  court  crier's  compensation  is 
fixed  at  a  per  diem  rate  is  to  my  mind  untenable.  It  might  have  had 
some  application  prior  to  the  1910  amendment,  but  since  the  a:nend- 
ment  went  into  effect  eliminating  the  per  diem  compensation  payable 
to  criers,  and  vesting  in  the  board  of  supervisors  the  power  to  fix  the 
compensation  of  such  employes,  I  am  satisfied  that  that  contention  is 
without  merit.  The  provisions  of  law  applicable  to  this  controversy  are 
as  follows: 

County  charges:  Section  240,  subdivision  4,  chapter  16,  of  the 
Laws  of  1909,  reads  as  follows : 

"The  comrensatlon  of  the  criers  of  the  courts  of  record  within  the  county 
for  attendance  thereat,  at  three  dollars  per  day  and  also  traveling  fees,  at 
the  rate  of  five  cents  per  mile,  for  going  to  and  returning  from  the  place  of 
attendance  except  In  the  county  of  Queens  where  the  crier  shall  receive  a 
yearly  salary  of  twelve  hundred  dollars  payable  monthly  by  the  county." 

And  section  240,  subdivision  4,  chapter  34,  of  the  Laws  of  1910, 
provides  as  follows : 

"The  compensation  of  the  criers  of  the  courts  of  record  within  the  county 
for  attendance  thereat,  and  also  traveling  fees,  at  the  rate  of  five  cents  per 
mile,  for  going  to  and  returning  from  the  place  of  attendance." 

And  the  Judiciary  Law :  Section  365  of  the  Laws  of  1-909,  chapter 
35,  provides  as  follows: 

"The  crier  appointed  by  the  county  Judge  of  each  county,  except  Kings  and 
Erie,  to  be  crier  for  the  courts  of  record  held  in  his  county  is  entitled  to  com- 
pensaticm  fixed  and  to  be  paid  as  prescribed  by  law.    •    •    •  •• 
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And  section  365  of  the  Laws  of  1910,  chapter  34,  and  chapter  566 
of  the  Laws  of  1911  provide  as  follows: 

"The  crier  appointed  by  tbe  county  judge  of  each  county,  except  Kings  and 
Erie,  to  be  crier  for  tbe  courts  of  record  bdd  In  bis  county  Is  entitled  to  a 
compensation  to  be  fixed  by  the  board  of  supervisors  and  to  be  paid  as  pre- 
scribed by  law.    •    •    •  '• 

After  a  careful  reading  of  these  sections  of  the  County  and  Judiciary 
Laws,  applicable  hereto,  and  the  authorities,  I  am  convinced  that  it 
was  the  intention  of  the  Legislature  that  the  traveling  fees  .were  in- 
tended to  be  in  addition  to  the  compensation  to  be  fixed  by  the 
board  of  supervisors,  not  as  additional  compensation,  but  to 
cover  the  expenses  of  traveling.  It  will  be  noted  that  the  statute 
provides  for  compensation  to  be  paid  to  court  criers  and  also  travel- 
ing fees.  It  is  in  the  conjunctive,  and,  I  am  satisfied,  means  compen- 
sation and  a  sum  additional  to  cover  traveling  expenses.  It  is  claimed 
by  the  county  comptroller,  which  statement  is  verified  by  members 
of  the  board  of  supervisors  in  affidavits  submitted  by  them,  that  it 
was  understood  by  them,  at  the  time  of  fixing  the  said  court  crier's 
compensation,  that  said  compensation  was  to  be  in  full  for  all  serv- 
ices rendered,  and  that  the  said  court  crier  was  not  to  be  paid  any 
sum  for  traveling  expenses.  It  is  conceded  that  the  request  of  the 
county  judge,  in  notifying  the  board  of  supervisors  of  the  appoint- 
ment of  the  said  Becker  as  court  crier  and  that  the  said  board  fix  his 
compensation  at  the  rate  of  $1,200  per  annum  "in  full  for  all  services 
rendered,"  was  before  them.  But  even  this  statement,  appearing  in 
the  request  made  by  the  county  judge,  to  wit,  "in  full  for  all  services 
rendered,"  could  not  deprive  the  relator  of  his  right  to  traveling  fees 
as  fixed  by  the  statute.  The  said  board  of  supervisors  had  full  power 
to  fix  the  amount  of  the  compensation,  and  when  they  did  so  it  be- 
came as  binding  as  though  it  had  been  fixed  by  the  Legislature  itself, 
and  I  am  also  satisfied  that  even  they  did  not  have  the  power  or  au- 
thority to  alter,  vary,  or  eliminate  the  provisions  of  the  County  Law 
as  to  the  traveling  fees  which  were  directed  to  be  paid  to  the  court 
crier,  and  that  the  said  court  crier,  the  relator  herein,  is  as  much  en- 
titled to  the  said  fees  as  if  a  provision  for  them  had  been  incorporated 
m  the  resolution  adopted  by  the  said  board  in  fixing  the  compensa- 
tion; in  other  words,  that  the  statute  providing  for  traveling  fees 
acted  automatically  and  attached  itself  to  the  position  as  soon  as  it 
had  been  filled  by  appointment  thereto,  and  that  no  further  act  was 
necessary  to  confer  upon  the  incumbent  the  right  to  the  traveling 
fees  as  aforesaid. 

If  it  should  be  held  that  the  board  of  supervisors  had  power  to 
overrule  the  provisions  of  the  statute  as  to  the  payment  of  traveling 
fees,  it  would  in  effect,  to  my  mind,  be  countenancing  a  usurpation 
by  them  of  the  functions  of  the  Legislature,  which,  of  course,  could 
not  be  permitted.  The  board  of  supervisors  had  no  power  whatever 
to  change  the  effect  of  the  statute  or  to  overrule  its  provisions  as  to 
the  traveling  fees  to  be  allowed.  Their  power  under  the  statute  was 
exhausted  when  they  fixed  the  compensation  of  the  court  crier,  and 
the  statute  as  to  the  fees  for  traveling  expenses  had  acted  automat- 
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ically  and  conferred  upon  the  said  court  crier,  the  relator  herein,  the 
right  thereto,  the  said  statute  being,  in  my  opinion,  mandatory.  The 
County  and  Judiciary  Laws  have  both  been  amended,  as  appears 
above,  but  they  have  never  been  amended  in  so  far  as  the  provision 
for  travehng  fees  to  be  paid  to  the  court  crier  is  concerned,  and  this 
provision  remains  unaffected  and  is  now  in  full  force  and  effect.  The 
provisions  of  the  said  laws  are  in  no  sense  ambiguous,  nor  are  they 
in  conflict ;  on  the  contrary,  they  are,  to  my  mind,  clearly  in  harmony 
with  and  supplemental  to  each  other.  It  has  been  held  that  there  is 
no  contract  between  the  officer  and  the  state  or  municipality  by  force 
of  which  salary  is  payable.  That  applies  to  him  as  an  incident  of  his 
office,  and  so  long  as  he  holds  it,  and,  when  improperly  withheld,  he 
may  sue  for  it  and  recover  the  full  amount,  not  by  force  of  any  con- 
tract, but  because  the  law  attaches  it  to  the  office,  and  I  believe  that 
this  statement  of  the  law  applies  equally  to  the  right  to  fees,  as  pro- 
vided for  by  statute.  See  Fitzsimmons  v.  City  of  Brooklyn,  102  N. 
Y.  536,  7  N.  E.  787,  55  Am.  Rep.  835. 

[2]  I  am  satisfied  that  the  acceptance  and  discharge  of  the  duties 
of  the  office  of  court  crier  by  the  relator  herein,  under  the  said  ap- 
pointment, was  not  a  waiver  of  the  statutory  provision  as  to  traveling 
fees,  and  did  not  constitute  an  agreement  by  him  to  perform  the 
duties  of  the  office  for  the  compensation  named,  without  traveling 
fees,  for  the  reasons  heretofore  stated. 

[3]  The  board  having  the  power  to  fix  the  compensation  of  the 
court  crier  cannot  reduce  or  cancel  the  amount  expressly  fixed  by 
law  to  be  paid  such  official  as  traveling  fees  or  make  a  binding  con- 
tract with  the  appointee  to  perform  the  duties  of  the  office  and  to 
eliminate  the  fees  expressly  provided  for  by  the  statute.  See  People 
ex  rel.  Satterlee  v.  Board  of  Police,  75  N.  Y.  38,  and  also  Kehn  v. 
State  of  New  York,  93  N.  Y.  291.  I  am  convinced  that  the  law  con- 
templates that  the  court  crier  shall  receive  the  salary  fixed  by  the 
board  of  supervisors  as  compensation,  and  in  addition  thereto  an 
extra  sum,  at  the  rate  of  five  cents  per  mile,  for  traveling  expenses  for 
going  to  and  returning  from  the  place  of  attendance,  the  latter  amount 
not  by  any  way  of  additional  compensation,  but  for  traveling  fees, 
as  provided  for  by  the  statute.  I  am  also  satisfied  that  the  said 
county  comptroller  had  no  discretion  to  exercise  in  this  matter,  and 
that  he  should  have  signed  the  said  warrant  directing  that  the  amount 
involved  herein  be  paid  to  the  court  crier,  the  relator  herein.  The 
application  for  a  peremptory  writ  of  mandamus  is  hereby  granted. 

Application  granted. 
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(89  Misc.  Rep.  248) 

PEOPLE  ex  reL  BEBONO  etal.  t.  BOARD  OF  POLICE  CX)M'RS  OF  CITY 

OF  NEW  XORK, 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1915.) 

1.  Habeas  Cobptts  4s»83 — Rbtubn— Right  to  Tbavkbsb— Extbadition. 

Where  the  relator  In  habeas  corpus  proceedings  was  held  under  an 
extradition  warrant  on  a  charge  of  murder  Issued  by  the  Governor  of 
New  York  on  the  demand  of  the  Oovemor  of  another  state,  relator  had 
a  right,  on  the  return  of  the  writ  Issued  pursuant  to  Cr.  Code  Proc.  i 
^7,  to  traverse  the  finding  on  the  jurisdictional  question  whether  he  waa 
within  the  demanding  state  when  the  crime  was  committed. 

[Ed.  Note.— For  other  cases,  see  Habeas  Corpus,  Cent.  Dig.  |  75 ;  Dec 
Dig.  «=»83.] 

2.  Habeas    Corpus    «=»85 — Extbadition— Pbksomptios     raoii    Wabbant— 

Pboof  to  Oveecome. 

Where  such  relator  denied  that  he  was  In  the  demanding  state  when 
the  crime  was  committed,  but  from  the  testimony,  though  conflicting,  It 
could  reasonably  be  inferred  that  this  denial  was  untrue,  the  presump- 
tion raised  by  the  extradition  warrant  was  not  overcome,  and  it  was, 
proper  that  be  be  delivered  up  for  trial. 

[Ed.  Note. — ^For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  §§  77,  78; 
Dec.  Dig.  «s»85.] 

Habeas  corpus  by  the  People,  on  the  relation  of  Spero  Debono  and 
another,  against  the  Board  of  Police  Commissioners  of  the  City  of  New 
York.    Writ  dismissed. 

Mark  Alter,  of  New  York  City,  for  relators. 
Stanley  Richter,  of  New  York  City,  for  respondent 

LEHMAN,  J.  [1]  The  relator.  Velodi  is  held  under  a  warrant 
issued  by  the  Governor  upon  the  demand  of  the  Governor  of  Virginia 
on  a  charge  of  murder  alleged  to  have  been  committed  in  Alexandria 
county,  Va.,  on  the  9th  day  of  January,  1915.  The  relator,  upon  the 
return  of  a  writ  of  habeas  corpus,  issued  pursuant  to  section  827  of  the 
Code  of  Criminal  Procedure,  denies  that  he  was  present  in  the  state  of 
Virginia  on  that  day.  In  the  case  of  McNichols  v.  Pease,  207  U.  S. 
100,  28  Sup.  Ct.  58,  52  L.  Ed.  121,  the  Supreme  Court  of  the  United 
States,  in  an  opinion  by  Mr.  Justice  Harlan,  stated  that : 

After  a  demand  Is  made  for  the  extradition  of  an  alleged  fugitive  from  Jus- 
tice charged  with  a  crime  upon  papers  in  proper  form  by  the  Governor  of  one 
state  upon  the  Governor  of  another  state,  "if  it  be  determined  that  the  al- 
leged criminal  is  a  fugitive  from  justice — ^whether  such  determination  be 
based  upon  the  requisition  and  accompanying  papers  in  proper  form,  or  after 
an  original,  independent  inquiry  into  the  facta — and  If  a  warrant  of  arrest  is 
issued  after  such  determination,  the  warrant  will  be  regarded  as  making  a 
prima  fade  case  in  favor  of  the  demanding  state,  and  as  requiring  the  re- 
moval of  the  alleged  criminal  to  the  state  in  which  h«  stands  charged  with 
crime,  unless  in  some  appropriate  proceeding  it  is  made  to  appear  that  he  Is 
not  a  fugitive  -from  the  justice  of  the  demanding  state.  A  proceeding  by  ha- 
beas corpus  In  a  court  of  competent  jurisdiction  is  appropriate  for  determin- 
ing whether  the  accused  is  subject,  in  virtue  of  the  warrant  of  arrest,  to  be 
taken  as  a  fugitive  from  the  Justice  of  the  state  in  which  he  is  found  to  the 
state  whose  laws  he  is  charged  with  violating.  One  arrested  and  held  as  a 
fugitive  from  justice  is  entitled  of  right,  upon  habeas  corpus,  to  question  the 

^9For  other  ease*  Me  uuae  topic  &  KSY-NUUBER  in  all  Kejr-Numbered  Dlsests  &  Indezai 
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lawfulness  of  his  arrest  and  imprisonment,  showing  by  competent  evidence, 
as  a  ground  for  his  release,  that  he  was  not,  within  the  meaning  of  the  (in- 
stitution and  laws  of  the  United  States,  a  fugitive  from  the  Justice  of  the  de- 
manding state,  and  thereby  overcoming  the  presumption  to  lie  contrary  aris- 
ing from  the  face  of  an  extradition  warrant" 

Under  the  authority  of  this  case,  as  well  as  under  the  authority  of 
the  opinion  of  the  Court  of  Appeals  of  this  state  in  the  case  of  People 
ex  rel.  Corkran  v.  Hyatt,  172  N.  Y.  176,  64  N.  E.  825,  60  h.  R.  A.  774, 
92  Am.  St.  Rep.  706,  there  can  be  no  question  but  that  the  relator  has 
upon  the  return  of  a  writ  of  habeas  corpus  the  right  to  traverse  the 
finding  of  the  Governor  upon  the  jurisdictional  question  of  whether  he 
is  a  fugitive  from  the  justice  of  the  state  of  Virginia,  or,  in  other  words, 
whether  he  was  within  the  state  of  Virginia  at  the  time  of  the  commis- 
sion of  the  alleged  crime.  At  the  oral  hearing  upon  the  trial  of  this 
issue  it  was  conceded  that  the  alleged  murder  was  committed  within  a 
half  hour  after  midnight  on  January  9th.  The  relator  positively  de- 
nied that  he  was  in  Virginia,  or  outside  of  New  York  City,  at  any  time 
during  the  month  of  January,  and  testified  to  his  doings  at  each  hour 
of  January  9th.  He  further  produced  one  witness  who  testified  that 
she  went  with  the  relator  to  a  moving  picture  show  on  the  night  oi 
January  9th,  and  returned  home  with  him  about  10  o'clock,  and  another 
witness  who  testified  that  he  was  with  him  from  10  -.30  till  after  1  that 
night.  Of  course,  if  that  testimony  is  true,  then  the  relator  could  not 
have  been  in  Virginia  at  the  time  of  the  commission  of  the  alleged 
crime,  and  is  therefore  not  a  fugitive  from  justice  within  the  meaning 
of  the  Constitution.  On  the  other  hand,  the  state  of  Virginia  produced 
two  witnesses  who  testified  positively  that  they  saw  the  relator  within 
a  mile  of  the  place  where  the  murder  was  committed  at  half-past  9  that 
night. 

[2]  The  question,  therefore,  presented  before  me,  is  whether  this 
testimony  of  the  relator,  contradicted  as  it  is  by  testimony  produced  by 
the  state  of  Virginia,  is  sufficient  to  overcome  the  presumption  arising 
from  the  face  of  the  extradition  warrant.  In  the  case  of  McNichols  v. 
Pease,  supra,  the  court  stated  that : 

"When  a  person  Is  held  In  custody  as  a  fugitive  from  justice  under  an  ex- 
tradition warrant  in  proper  form,  and  showing  upon  Its  face  aU  that  Is  re- 
quired by  law  to  be  shown  as  a  prerequisite  to  its  being  issued,  he  should  not 
be  discharged  from  custody  unless  it  Is*  made  clearly  and  satisfactorily  to  ap- 
pear that  be  is  not  a  fugitive  from  Justice  within  the  meaning  of  the  Consti- 
tution and  laws  of  the  United  States." 

Upon  the  question  of  whether  evidence  produced  by  the  relator, 
which  is  substantially  contradicted,  is  sufficient  for  such  purpose,  there 
seems  no.  judicial  unanimity.  In  the  case  of  People  ex  rel.  Genna  v. 
McLaughlin,  145  App.  Div.  513,  130  N.  Y.  Supp.  458,  followed  by  the 
court  in  People  ex  rel.  Fuchs  v.  Police  Commissioner,  83  Misc.  Rep. 
643, 146  N.  Y.  Supp.  781,  the  Appellate  Division  of  the  Second  Depart- 
ment stated: 

"The  true  rule  should  be  that  this  question  of  Jurisdictional  fact  must  be 
determined  by  the  court  as  is  any  other  question  of  fact  which  It  has  the 
power  and  duty  to  determine,  according  to  the  rule  of  the  common  law  as  to 
the  preponderance  of  evidence." 
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This  statement  of  the  rule  of  law  was,  however,  in  no  wise  required, 
by  the  decision  in  that  case,  and  is  in  direct  conflict  with  the  statement 
of  the  law  laid  down,  though  also  only  as  a  dictum,  in  the  case  of 
Munsey  v.  Clough,  196  U.  S.  364,  25  Sup.  Ct.  282, 49  L.  Ed.  515 : 

"When  It  Is  conceded,  or  wben  It  Is  so  conclusively  proved,  that  no  question 
can  be  made  that  the  person  was  not  within  the  demanding  state  when  the 
crime  is  said  to  have  been  committed,  and  his  arrest  Is  sought  on  the  ground 
only  of  a  constructive  presence  at  that  time  In  the  demanding  state,  then  the 
court  will  discharge  the  defendant  Hyatt  v.  Corkran,  188  U.  S.  691  [23  Sup. 
Ct.  456,  47  L.  Ed.  657],  affirming  the  Judgment  of  the  New  York  Court  of  Ap- 
peals In  172  N.  T,  176  [64  N.  E.  825,  60  L.  K.  A.  774,1.  But  the  court  wUl  not 
discharge  a  defendant  arrested  under  the  Governor's  warrant  where  there  Is 
merely  contradictory  evidence  on  the  subject  of  presence  In  or  absence  from 
the  state,  as  habeas  corpus  Is  not  the  proper  proceeding  to  try  the  question  of 
alibi,  or  any  question  as  to  the  guilt  or  Innocence  of  the  accused." 

Such  a  statement  of  the  law,  even  though  obiter,  can  hardly  be  swept 
away  lightly  as  a  dictum,  especially  when  it  is  in  line  with  the  views 
expressed  by  the  Court  of  Appeals  in  People  ex  rel.  Corkran  v.  Hyatt, 
supra.  It  seems  to  me  that  the  true  rule  is  that  in  order  to  constitute 
clear  and  satisfactory  proof  the  evidence  produced  by  the  relator  must 
be  either  undisputed  or  at  least  so  convincing  that  the  court  can  reason- 
ably hold  that  the  relator  should  not  be  put  on  trial.  If  the  testimony 
produced  is  so  conflicting  that  a  reasonable  inference  can  be  drawn 
that  the  relator  was  within  the  demanding  state  at  the  time  of  the  com- 
mission of  the  alleged  crime,  then  the  relator  should  be  delivered  up 
for  an  orderly  trial,  for  the  presumption  raised  by  the  face  of  the  war- 
rant is  not  overcome. 

In  this  case  the  conflict  of  evidence  is  certainly  substantial,  and  I  be- 
lieve, even  if  measured  by  the  rule  of  preponderance  of  evidence,  the 
relator  has  failed  to  show  that  he  is  not  a  fugitive  from  justice  Writ 
is  therefore  dismissed. 

Writ  dismissed. 


(80  Misc.  Rep.  234) 

GRASSI  BROS.,  Inc.,  v.  O'ROnRKB  et  at 

(Supreme  Court,  Special  Term,  New  York  Coimty,  February,  1915.) 

1.  ASSOCIATIOKS  4=>5 — DlSCIPURAST  MbaSUBEB— RxvncW   BT   CoXTBTS. 

The  relations  of  a  ipember  of  an  unincorporated  society  to  It  are  fixed 
by  the  contract  as  expressed  by  the  constitution  and  by-laws,  with  the  op- 
eration of  Which,  when  applied  as  disciplinary  measures,  a  court  of  equity 
will  not  Interfere,  provided  they  are  applied  Justly  and  fairly. 

[Ed.  Note. — ^For  other  cases,  see  Associations,  Cent  Dig.  {{  4-6;  Dec. 
Dig.  «=»5.] 

2.  Associations  9s>10 — ^Membekship— EtXPcrLSiOK— Pbockdubk. 

The  interest  acquired  by  membership  In  an  unincorporated  society 
formed  to  foster,  protect,  and  promote  the  welfare  of  its  members,  being 
one  of  substfince  and  value,  could  not  be  taken  away  from  a  member, 
except  by  proceedings  according  to  the  constitution  and  by-laws  of  the 
society. 

[Ed.  Note. — ^Por  other  cases,  see  Associations,  Cent  Dig.  {(  10-12 ;  Dec. 
Dig.  <8s»  10.] 
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3.  AssociATions   <S=>10 — Csaboes    Aoainst    Mxubeb— Notigb— Impued   Be- 

QUIREMENT. 

Where  the  constitution  of  a  voluntary  unincorporated  association  pro- 
.  Tides  that  "the  executive  committee  shall  act  as  a  *  *  •  trial  com- 
mittee and  shall  decide  *  *  *  all  charges,"  but  there  is  no  provision 
requiring  notice  of  the  preferring  of  charges,  which  must  be  in  writing 
and  signed,  to  be  served  on  the  accused  member,  the  law  will  insert  such 
a  provision. 

[Ed.  Note. — For  other  cases,  see  Associations,  Cent  Dig.  8$  10-12 ;  Dec. 
Dig.  <s=10.] 

i.  Associations  ®=3lO — Expulsion  of  Meubeb— Yaliditt. 

A  company,  having  membership  In  an  employing  plasterers'  associa- 
tion, was  cited  by  letter  from  the  secretary  to  appear  before  the  associa- 
tion's executive  committee,  and,  when  its  representative  appeared,  he  was 
informed  that  there  was  a  charge  against  It  in  the  trade  board.  The 
representative  asked  to  be  Informed  of  the  charge  and  requested  a  trial. 
No  charges  were  read  or  exhibited  to  him,  nor  were  any  witnesses  ex- 
amined or  minutes  of  the  meeting  kept;  but  the  board  found  the  com- 
pany guilty  of  violating  a  trade  agreement  and  recommended  its  expul- 
sion. Thereafter  a  spedal  meeting  of  the  association  was  held,  at  which 
the  company  was  present,  and,  without  any  charges  being  preferred  or 
witnesses  examined,  after  plaintiff  had  been  excluded  from  the  meeting, 
a  vote  was  taken  and  its  expulsion  pronounced.  Held  that,  since  such 
proceedings  were  violative  of  the  constitution  of  the  association  and  the 
law  of  the  land,  which  required  a  fair  trial  on  charges  made,  such  ex- 
pulsion was  void. 

[E(3.  Note. — For  other  cases,  see  Associations,  Cent.  Dig.  §|  10-12; 
Dec.  Dig.  <e=»10.] 

5.  Damages  ^=»201 — ^Refebence  fob  AssESsxtENT— Intebloctjtobt  Decree. 

Where  the  trial  In  an  action  fbr  the  restoration  of  plaintiff  as  a  mem- 
ber of  an  unincorporated  association  Is  conducted  on  the  express  under- 
standing that  the  testimony  relating  to  damages  sustained  because  of 
plaintiff's  expulsion  shall  be  withheld  for  reference,  provision  should  be 
made  for  such  reference  in  an  interlocutory  decree  granting  plaintiff  re- 
lief. 

[Rd.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  {  522;  Dec.  Dig. 
<S=»201.] 

Action  by  Grassi  Bros.,  Incorporated,  against  Tiemey  O'Rourke, 
as  President  of  the  Employing  Plasterers'  Association  of  New  York 
City,  an  unincorporated  association,  etc.,  and  others.  Decision  for 
plaintiff. 

Charles.  G.  P.  Wahle,  of  New  York  City,  for  plaintiff. 
Eidlitz  '&  Hulse,  of  New  York  City,  for  defendant  O'Rourke. 
Anna  Moscowitz,  of  New  York  City,  for  defendants  Crowe  and 
Rabey. 

GOFF,  J.  In  its  corporate  capacity  plaintiff  held  membership  in 
the  Employing  Plasterers'  Association,  a  voluntary  association  com- 
posed of  firms  and  corporations  engaged  as  employers  in  the  plaster- 
ing trade.  By  its  constitution  its  object  is  stated  to  be  "to  foster, 
protect,  and  promote  the  welfare  and  interest  of  its  members,"  and 
it  is  provided  that  membership  shall  be  held  as  personal  property  by 
either,  person,  firm,  or  corporation.  The  institution  fee  is  fixed  at 
$100,  annual  dues  at  $80,  and  there  is  a  schedule  of  fines  for  non- 
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attendance  at  meetings.  It  is  apparent  that  membership  in  the  asso- 
ciation is  regarded  as  a  substantial  property  interest.  From  the 
association  plaintiff  was  expelled,  and  it  institutes  this  action  for 
restoration  on  the  ground  that  its  expulsion  was,  according  to  the 
constitution,  illegal. 

[1]  The  relations  of  a  member  of  an  unincorporated  society  to 
the  society  are  fixed  by  the  contract  of  the  parties,  as  expressed*  in 
the  constitution  and  by-laws.  With  their  operation  when  applied  as 
disciplinary  measures  a  court  of  equity  will  not 'interfere,  provided 
they  are  applied  justly  and  fairly.  If  they  are  so  applied,  further  in- 
quiry will  not  be  made.  By  his  voluntary  act  the  member  assumes 
obligations  and  submits  to  liabilities;  and  if,  after  due  observance 
of  his  rights,  unsatisfactory  results  follow,  he  will  not  be  heard  in 
complaint  of  the  tribunal  which  he  has  selected.  This  is  the  essence 
of  all  judicial  authority  that  has  pronounced  upon  the  subject.  Cohen 
V.  Thomas,  209  N.  Y.  407,  103  N.  E.  708,  and  cases  cited.  Because 
of  its  appositeness,  and  being  the  latest  authoritative  utterance,  quo- 
tation is  made  from  People  ex  rel.  Holmstrom  v.  Independent  Dock 
Builders'  Union,  164  App.  Div.  267,  149  N.  Y.  Supp.  771 : 

"The  well-eatabllshed  rule  governing  Interference  by  the  courts  with  the  In- 
ternal affairs  of  voluntary  associations  and  membership,  corporations  in  re- 
gard to  their  disciplinary  proceedings  is  that  the  court  will  look  into  the 
record  to  see  whether  the  practice  and  proceeding  has  [have]  been  In  accord- 
ance with  the  constitution  and  by-laws  of  the  organization,  whether  the 
charges  are  substantial,  and  whether  the  member  has  had  fair  notice  and  op- 
portunity to  be  heard.  In  short,  has  the  member  received  fair  play?  If  so, 
the  court  will  not  substitute  its  Judgment  for  that  of  the  organization." 

[2-4]  The  interest  which  plaintiff  acquired  by  its  membership  was 
not  merely  of  a  sentimental  or  social  nature.  It  was  of  substance  and 
value  in  its  business  aspect,  and  it  cannot  be  deprived  of  it,  except  by 
proceedings  in  accordance  with  the  law  of  its  membership.  Matter 
of  Hellman,  174  N.  Y.  254,  66  N.  E.  809,  95  Am.  St.  Rep.  582;  Wei- 
denfeld  v.  Keppler,  84  App.  Div.  235,  82  N.  Y.  Supp.  634.  Article 
V,  section  5,  of  the  constitution  provides  that: 

"The  executive  committee  shall  act  as  a  *  *  *  trial  committee  and  shall 
decide  ♦  •  •  all  charges  involving  irregularities,  such  as  violations  of 
contracts,  etc. ;  btit  their  finding  shall  be  subject  to  appeal  to  the  association 
for  final  action.  It  shall  be  the  duty  of  the  committee  to  hear  all  charges  and 
to  make  a  careful  investigation  .of  same  before  taking  action  thereon,  and  to 
accord  a  fair  hearing  before  the  committee." 

Section  6  reads: 

"All  charges  must  be  preferred  in  writing  over  the  signature  of  the  person 
or  persons  making  the  charge,"  etc. 

Reduced  to  essentials,  these  provisions  require  (a)  that  charges 
must  be  in  writing  over  the  signature  of  the  person  making  the 
charge;  (b)  that  the  committee  shall  hear  all  the  charges;  and  (c) 
that  the  accused  shall  have  a  fair  hearing,  which  means  that  he  shall 
have  a  fair  trial.  There  is  no  provision  requiring  notice  of  the  pre- 
ferring of  charges  to  be  served  on  an  accused  member;  but  there 
should  be,  and,  since  there  is  not,  the  law  will  insert  such  provision, 
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because  it  would  be  repugnant  to  a  sense  of  justice  that  an  accused 
should  be  haled  before  a  trial  committee  without  being  apprised  of  the 
cause.  People  ex  rel.  Johnson  v.  New  York  Produce  Exchange, 
149  N.  Y.  401,  44  N.  E.  84;  Loubat  v.  Le  Roy,  40  Hun,  546;  Fritz 
V.  Muck,  62  How.  Prac.  69 ;  Williamson  v.  Randolph,  48  Misc.  Rep. 
96,  96  N.  Y.  Supp.  644. 

On  the  19th  of  September,  1913,  plaintiff  received  from  the  secre- 
tary of  the  association  this  letter : 

"Gentlemen — You  are  hereby  cited  to  appear  before  the  executive  commit- 
tee of  the  Employing  Plasterers'  Association  on  Monday,  September  22,  '13, 
at  3  o'clock.  No.  30  West  Thirty-Third  street." 

It  would  be  idle  to  discuss  the  inutility  of  this  letter  as  a  notice  of 
charges  having  been  preferred.  It  is  indefinite  as  to  purpose  and  in- 
operative as  to  conveying  intelligence.  Were  such  a  communica- 
tion construed  as  an  effective  notice  to  answer  charges,  it  would  open 
opportunity  to  mask  purposes  and  entrap  a  member  into  apparent 
assent  to  a  procedure  illegal  at  its  inception.  Neither  at  the  time 
when  the  citation  was  sent  nor  for  three  days  thereafter  was  there 
anything  bearing  even  the  semblance  of  charges  in  the  hands  of  the 
executive  committee.  When  the  representative  of  plaintiff  appeared 
before  the  committee  he  was  told  by  the  chairman:  'There  is  a 
charge  against  you  in  the  trade  board."  He  replied  in  substance: 
"What  is  the  charge?  I  want  a  trial."  There  were  no  charges  read 
or  exhibited  to  him,  nor  were  there  any  witnesses  examined.  Min- 
utes of- the  meeting  were  not  kept,  but  there  is  substantial  unanimity 
in  the  testimony  that  the  executive  committee  found  plaintiff  guilty 
on  the  finding  of  the  "trade  board"  of  having  violated  a  trade  agree- 
ment, and  recommended  expulsion  from  the  association.  A  special 
meeting  of  the  association  was  held,  at  which  plaintiff  was  present. 
Charges  were  not  preferred  nor  witnesses  examined.  Plaintiff  was 
excluded  (which  was  a  wrong),  a  vote  was  taken,  and  expulsion  pro- 
nounced. From  the  initial  step,  when  plaintiff  was  "cited"  to  appear 
before  the  executive  committee,  to  the  culminating  vote  for  expul- 
sion, the  association  ignored  its  own  laws  and  thereby  deprived  plain- 
tiff of  its  right.  The  course  taken  was  not  marked  by  irregularities 
which  might  be  waived  by  appearance  and  participation,  but  it  was 
fundamentally  invalid,  in  that,  there  being  no  charges,  there  could 
be  no  trial,  and  consequently  there  could  be  no  verdict  of  guilty  and 
sentence  of  expulsion. 

It  is  contended,  however,  that  by  an  agreement  between  the  em- 
ployers' association  and  the  workmen's  associations,  called  "locals," 
there  was  instituted  a  "trade  board,"  upon  which  was  conferred  power 
to  hear  and  try  charges  and  report  its  findings  to  the  executive  com- 
mittee. The  value  of  this  contention  must  be  tested  by  the  measure 
of  authority  given  to  the  "trade  board"  by  the  employers'  associa- 
tion, and  that  measure  must  be  sought  in  the  constitution  and  by- 
laws. If  there  be  such  authority,  the  plaintiff  is  bound  by  it;  but, 
if  there  be  no  such  authority,  an  agreement  between  two  bodies  can- 
not subvert  the  laws  of  one  under  which  membership  has  been  ac- 


Digitized  by 


Google 


Sup.  Ct)  e&ABSi  BS08.  y.  o'bodbkb  497 

quired.    The  only  mention  of  the  "trade  board"  in  the  constitution  is 
found  in  article  V,  section  8: 

"It  shall  be  the  duty  of  the  trade  board,  In  conjunction  with  a  like  number 
from  the  Journeymen's  association,  to  act  as  a  board  of  arbitration.  They 
shall  Investigate  all  charges  and  disputes  which  may  arise  between  the  em- 
ployer and  his  employes.  The  findings  and  decisions  of  this  trade  board  shall 
be  final  and  binding  on  both  sides  to  the  dispute." 

The  purpose  as  well  as  the  letter  of  this  provision  is  to  create  a 
board  of  arbitration  to  settle  disputes  between  employer  and  em- 
ploye in  matters  arising  from  their  trade  relations.  Linking  the  word 
"charges"  with  "disputes"  does  not  alter  the  sense,  nor  does  it  con- 
vert a  "board  of  arbitration"  into  a  trial  committee.  At  most  it  is 
superfluous,  merely  a  variant  of  "disputes"  and  embraced  in  their 
settlement,  which  is  the  object  of  attainment.  In  this  provision  there 
is  no  authority  conferred  upon  the  board  of  arbitration  to  hear  charg- 
es and  make  a  finding  thereon  against  a  member  of  the  association. 

But  it  is  urged  that  the  «igreement  between  the  employers'  associa- 
tion and  the  "locals"  gives  the  board  power  to  act  as  a  trial  commit- 
tee. Even  so,  such  an  agreemnt  would  be  inoperative  to  amend  or 
abrogate  the  provisions  of  the  constitution.  Article  VI  specifies  the 
requirements  to  be  observed  in  amending  the  constitution,  and  there 
is  no  evidence  that  an  amendment  was  made  of  the  provisions  quoted. 
For  convenience  of  expression  the  agreement  alluded  to  may  be 
termed  a  working  agreement  between  the  employers  and  their  work- 
men, purporting  to  regulate  rates  of  wages,  hours  of  work,  and  other 
matters  relating  to  the  plasterers'  trade.  It  is  an  elaborate  scheme 
for  the  conduct  of  business  between  the  employers  and  the  unions. 
Provision  is  made  for  an  arbitration  board,  with  "full  power  to  act," 
in  all  violations  of  the  agreement.  Article  VI,  §  21.  Charges  of 
such  violations  "shall  be  submitted  to  the  arbitration  board  for  set- 
tlement." Article  VI,  §  4.  When  preferred,  they  must  specify  the 
article  and  section  violated,  and  a  copy  of  them,  with  notice  of  hear- 
ing before  the  board,  shall  be  served  on  the  "party  charged."  Arti- 
cal  VI,  §  2. 

On  these  provisions  reliance  is  placed  for  regularity  in  all  the  pro- 
ceedings leading  to  expulsion.  It  appears  that  plaintiff  was  served 
with  a  copy  of  charges  alleging  violation  of  the  wage  schedule  con- 
tained in  the  working  agreement  and  notice  of  hearing  before  the 
board  of  arbitration.  Plaintiff  appeared  before  the  board,  witnesses 
were  heard,  and  affidavits  submitted.  While  there  is  difference  in  the 
testimony  as  to  what  took  place,  it  becomes  inconsequential  in  view 
of  the  action  of  the  board.  Whatever  the  action,  it  is  claimed  it  was 
warranted  under  the  authority  vested  in  the  board  by  the  working 
a^freement  "with  full  power  to  act."  To  segregate  this  phrase  and 
give  to  it  a  plenary  meaning  would  be  a  violence  to  the  context  and  a 
false  interpretation  of  language.  The  pervading  intent  and  spirit 
of  the  agreement,  as  expressed  in  its  47  sections,  is  a  treaty  of  amity 
and  adjustment  of  relations  between  employer  and  workman  and  a 
settlement  of  disputes  by  arbitration,  and,  when  the  words  "with  full 
power  to  act"  are  used,  it  is|  meant  with  full  power  to  act  in  the  set- 
153N.Y.S.— 32 
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tlement  of  disputes  by  arbitration.  This  board  had  no  power  to  try 
charges  or  pronounce  guilt  upon  them,  and  its  doing  so  did  not  af- 
fect the  rights  of  plaintiff  in  membership  or  relieve  the  employers' 
association  from  its  obligation  to  accord  to  plaintiff  a  fair  trial,  as 
required  by  the  constitution. 

On  the  22d  of  September,  1913,  three  days  after  the  citation  to 
plaintiff,  the  executive  committee  of  the  employers'  association  re- 
ceived from  the  secretary  of  the  arbitration  board  a  copy  of  complaint 
and  affidavits,  and  a  letter  which,  among  other  things,  stated  that 
the  trade  board  had  "unanimously  voted  that  the  firm  of  Grassi 
Brothers,  Incorporated,  be  found  guilty  as  charged,  and,  further,  that 
the  trade  board  recommended  to  the  Employing  Plasterers'  Associa- 
tion the  expulsion  of  Messrs.  Grassi  Brothers,  Incorporated,  from 
membership."  On  this  finding  and  recommendation  the  executive 
committee  acted  with  approval,  and  in  turn  recommended  to  the  as- 
sociation that  on  the  finding  of  the  trade  board  the  plaintiff  be  ex- 
pelled. Thus,  without  charges  or  trial,  the  plaintiff  was  expelled, 
and  the  association  of  which  it  was  a  member,  and  which  should  have 
protected  it  in  its  rights,  acquiesced  in  the  finding  and  recommenda- 
tion of  a  body  without  authority  to  make  them. 

It  is  of  importance  to  note  that  one  of  the  delegates  who  composed 
the  trade  board  and  who  voted  for  guilt  and  recommendation  of  ex- 
pulsion was  present  and  participated  in  the  proceedings  of  the  exec- 
utive committee  that  acted  upon  the  recommendation.  Even  if  there 
had  been  a  trial,  the  presence  and  participation  of  this  man,  who  had 
formally  prejudged  the  case,  was  of  itsdf  sufficient  denial  of  a  fair 
trial.  On  the  whole  case  it  is  clear  to  me  that  plaintiff  did  not  have 
a  trial  in  accordance  with  the  constitution  of  the  association  nor  with 
the  law  of  the  land  (Wilcox  v.  Royal  Arcanum,  210  N.  Y.  370,  104 
N.  E.  624,  52  L.  R.  A.  [N.  S.]  806) ;  that  it  was  illegally  expeUed 
and  should  be  restored  to  all  its  rights  of  membership. 

[5]  The  trial  having  been  conducted  on  the  express  understanding 
that  testimony  relating  to  damages  alleged  to  have  been  sustained  be- 
cause of  the  expulsion  be  withheld  for  reference,  in  the  event  of  it 
being  adjudged  that  the  expulsion  was  illegal,  provision  should  be 
made  in  the  interlocutory  decree  for  such  reference.  Consequential 
to  plaintiff's  restoration  to  membership,  it  should  be  adjudged  that 
it  be  entitled  to  all  rights  and  privileges  accruing  to  its  membership 
under  the  working  agreement  upon  compliance  with  its  conditions. 

There  is  not  sufficient  testimony  to  warrant  the  granting  of  in- 
junctive relief  against  defendants  Locals  Nos.  30  and  60.  The  law 
will  presume  compUance  with  just  obligations  rather  than  refusal. 
That  the  locals  have  refused-,  or  threaten  to  refuse,  permission  to 
their  members  to  work  for  plaintiff  under  the  working  agreement  is 
not  proven.  Until  they  do  so,  or  threaten  to  do  so,  the  court  will 
not  interfere.  This  denial  of  plaintiff's  prayer  is  without  prejudice 
to  its  application  for  reUef  in  whatever  form  or  at  whatever  time  the 
circumstances  may  warrant. 

Ordered  accordingly. 
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WINriELD  T.  NEW  XORK  CENT.  &  H.  R.  H.  CO. 
(Supreme  Court,  Appellate  DMslon,  Third  Department    May  7,  191S.) 

1.  Mastbb  and  Smvant  «s»87%,  New,  toL'  16  Key-No.  Series — Compbnsa- 

IION  FOB  INJUBIES— iMJtrBIKS  IN  Intebstatb  Cohkerck. 

An  employ^,  injured  while  tamping  ties  on  a  railroad  track,  used  both 
for  state  and  interstate  commerce,  was  entitled  to  the  benefits  of  the 
Workmen's  Compensation  Law  (Consol.  Laws,  c.  67),  In  view  of  section 
21  thereof,  providing  that  In  any  proceeding  for  the  enforcement  of  a 
claim  for  compensation  thereunder  it  shall  be  presuhied,  in  the  absence 
of  substantial  evidence  to  the  contrary,  that  the  claim  comes  within  the 
provisions  of  that  act,  etc.,  and  section  53,  providing  that  an  employer, 
securing  the  payment  of  compensation  by  contributing  premiums  to  the 
state  fund,  shall  become  relieved  from  all  liability  for  i)ersonal  injuries 
or  death  sustained  by  his  employes,  and  the  persons  entitled  to  com- 
pensation shall  have  recourse  therefor  only  to  the  state  fund,  assuming 
that,  had  the  employer  been  negligent,  the  employ^  might  have  sued 
under  the  federal  Employers'  LlablUty  Act  (Act  April  22,  1908,  c.  149, 
85  Stat  65  [U.  S.  Comp.  St  1913,  §1  8667-8665]),  since  the  statute,  at 
least  prior  to  the  recent  amendment  permitting  settlement  by  a  self- 
insurer  with  the  approval  of  the  commission,  contemplated  settlemeuts 
by  the  state  from  moneys  collected  or  caused  to  be  secured  to  it  not 
from  a  particular  employer,  but  from  all  hazardous  employments,  and 
the  federal  Employers'  Liability  Act  as  indicated  by  its  title  and  provi- 
sions, relates  only  to  the  particular  cases  expressly  provided  for  therein, 
and  ia  not  such  action  by  Congress  as  is  contemplated  by  section  114  of  the 
Compensation  Iiaw,  which  provides  that  the  provisions  thereof  shall  apply 
to  employers  and  employes  engaged  in  intrastate  and  also  In  interstate 
or  foreign  commerce  for  whom  a  rule  of  liability  or  method  of  compensa- 
tion has  been  or  may  be  established  by  Congress,  only  to  the  extent  that 
their  mutual  connection  with  Intrastate  work  may  be  clearly  separable 
and  distinguishable  from  Interstate  or  foreign  commerce.' 

2.  Mastee  and  Sebvant  €=387%,  New,  vol.  16  Key-No  Series — Coufenbation 

FOB   INJ-DBIES— EmPLOTEB   AS    SELF-InSUBEB. 

While  the  Workmen's  Compensation  Law  permits  the  State  Compensa- 
tion Commission  to  accept  the  employer  as  a  self-Insurer,  if  he  satisfies 
it  of  his  ability  to  respond  or  furnishes  to  it  proper  security,  when  he 
becomes  a  self-Insurer,  he  In  eftect  takes  the  place  of  the  state  fund  as 
an  Insurer,  and  his  liability  Is  not  strictly  as  an  employer,  but  as  self- 
Insurer,  and  the  construction  of  the  act  or  the  right  of  the  employes  to 
compensation  Is  not  thereby  affected. 

3.  Masteb  and  Sebvant  ®=»87%,  New,  vol.  16  Key-No.  Series — ^Wobk»ien'8 

Compensation  Law— Libebal  Construction. 

The  Workmen's  Compensation  Law  should  be  given  a  broad,  liberal  con- 
struction, in  order  to  carry  out  the  beneficent  purposes  for  which  it  was 
enacted. 

Smith,  P.  J.,  and  Howard,  3.,  dissenting. 

Appeal  from  Workmen's  Compensation  Commission. 

In  the  matter  of  the  claim  of  James  Winfield  against  the  New  York 
Central  &  Hudson  River  Railroad  Company  for  compensation  under 
the  Workmen's  Ck)mpensation  Law.  From  a  decision  of  the  State 
Workmen's  Compensation  Commission,  the  employer  appeals.  Af- 
firmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD,  and  WOODWARD,  JJ. 

iB — ■"''"•  other  eases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Visscher,  Whalen  &  Austin,  of  Albany,  for  appellant. 
Egburt  E.  Woodbury,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  and 
Jeremiah  F.  Connor,  of  New  York  City,  of  counsel),  for  respondent 

JOHN  M.  KELLOGG,  J.  [1]  The  claimant  was  injured  while 
engaged  in  tamping  ties  upon  the  appellant's  track,  at  Lake  Katrine, 
Ulster  county,  N.  Y.,  which  was  used  both  for  state  and  interstate 
commerce.  While  thus  tamping  the  ties  a  stone  flew  up  and  injured 
his  eye,  for  which  injury  this  claim  is  made.  We  may  assume  that 
if  he  had  been  injured  by  the  defendant's  negligence  he  could  main- 
tain an  action  therefor  under  the  federal  Employers'  Liability  Law. 
,  It  is  urged  that  he  is  not  entitled  to  the  benefit  of  the  Workmen's 
Compensation  Law,  as  he  was  injured  while  engaged  in  interstate 
commerce,  but  can  seek  only  such  remedies  as  the  federal  Employers' 
Liability  Act  gives  him. 

The  federal  Employers'  Liability  Act  is  entitled  "An  act  relating 
to  the  liability  of  common  carriers  by  railroad  to  their  employes  in 
certain  cases."  The  title  clearly  indicates  that  it  does  not  cover  all 
the  grounds  of  liability,  but  that  the  act  relates  only  to  the  partic- 
ular cases  expressly  provided  for  in  it.  The  provisions  of  the  act 
relate  solely  to  liability  on  account  of  negligence.  The  several  states, 
therefore,  in  the  exercise  of  their  police  power,  may  make  such  laws 
and  regulations  for  the  protection  of  the  laborers  within  the  state 
as  may  seem  best,  unhampered  by  the  federal  Employers'  Liability 
Act,  except  so  far  as  they  attempt  to  prescribe  a  liability  for  neg- 
ligence or  the  remedies  therefor  in  interstate  commerce. 

The  Workmen's  Compensation  Law  has  no  reference  to  the  ques- 
tion of  the  negligence  of  the  employer  and  creates  no  liability  or 
remedy  for  negligence.  By  section  19  of  article  1  of  the  Constitu- 
tion, the  Legislature  has  the  power  to  enact  laws  "for  the  protection 
of  the  lives,  health  or  safety  of  employes,  or  for  the  payment,  either 
by  employers,  or  by  employers  and  employes  or  otherwise,  either 
directly  or  through  a  state  or  other  system  of  insurance  or  other- 
wise, of  compensation  for  injuries  to  employes  or  for  death  of  em- 
ployes resulting  from  such  injuries  without  regard  to  fault  as  a  cause 
thereof,"  except  in  certain  cases. 

The  Workmen's  Compensation  Law  was  enacted  under  that  provi- 
sion, and  the  Legislature  evidently  intended  to  take  care  of  the  work- 
men through  a  state  system  of  insurance.  The  state  insurance  fund 
makes  the  compensation  to  the  injured  employe.  By  insuring  in  the 
state  fund  the  employer  is  under  no  liability  to  pay,  and  does  not  pay, 
anything  to  his  employe.  The  premium  of  insurance  represents  the 
only  expense  to  him  imposed  by  the  law,  and  the  Constitution  pro- 
vides that  the  moneys  paid  by  him  under  the  act  shall  be  held  to  be 
a  proper  charge  in  the  cost  of  operating  the  business. 

While  the  moneys  are  paid  to  the  injured  employe  by  the  state, 
nevertheless  they  have  been  collected  from  the  various  hazardous 
employments  upon  the  basis  of  the  number  of  men  employed,  the 
pay  roll,  and  the  supposed  risks  of  such  employment.  If  the  appel- 
lant had  insured  in  the  state  fund,  the  fund  would  have  received  op 
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account  of  this  injured  employe  moneys  by  way  of  premiums  which 
are  based  upon  his  service  upon  the  track  and  upon  the  theory  that 
he  is  insured  while  so  at  work.  The  employer  has  been  guaranteed 
by  the  act  protection  from  any  liability  on  account  of  accidents  oc- 
curring in  its  business,  and  the  employe  has  been  promised  protection 
from  such  accidents.  The  state  fund,  therefore,  would  not  be  in  a 
good  position  to  contend  that  the  moneys  so  received  were  not  ap- 
plicable to  compensate  for  an  injury  received  in  an  employment  which 
it  has  Assessed  and  insured.  The  moneys  in  its  hands  for  the  benefit 
of  injured  employes  would  in  part  be  paid  for  carrying  this  very  risk. 

[2]  It  is  true  that  the  statute  permits  the  Compensation  Commis- 
sion to  accept  the  employer  as  a  self-insurer,  if  he  satisfies  it  of  his 
ability  to  respond  or  furnishes  to  it  proper  security;  but,  when  he 
becomes  a  self-insurer,  he  in  effect  takes  the  place  of  the  state  fund 
as  an  insurer,  and  his  liability  therefor  under  the  act  is  not  strictly 
as  an  employer,  but  as  a  self-insurer.  He  has  taken  the  place  which 
the  statute  primarily  intended  the  state  fund  to  take,  and  necessarily 
assumes  corresponding  liabilities.  He  may  choose  not  to  be  a  self- 
insurer,  and  not  to  insure  in  the  state  fund,  and  to  obtain  insurance 
in  a  company  or  association  authorized  to  make  such  insurance ;  but 
the  company  or  association  is  simply  taking  the  place  of  the  state 
fund.  The  self-insurer,  the  company,  or  the  association  pays  the 
losses  to  the  fund.  The  fund,  in  all  cases,  through  the  Commission, 
makes  the  compensation  to  the  employe. 

[3]  The  statute  should  be  given  a  broad  and  liberal  construction, 
in  order  to  carry  out  the  beneficent  purposes  for  which  it  was  enacted. 
It  is  not  a  law  fixing  a  liability  for  negligence,  or  fixing  a  liability 
upon  or  creating  a  cause  of  action  agaipst  the  employer,  but,  as  we 
have  said,  is  in  substance  a  provision  that  the  state  will  make  com- 
pensation to  injured  employes  in  hazardous  employments  from  mon- 
eys which  it  has  collected  or  secured  from  them.  It  is  a  state  system 
of  insurance.  No  liability  other  than  for  premiums  is  imposed  upon 
the  employer,  except  by  way  of.  penalty.  He  may  relieve  himself 
from  the  payment  of  premiums  by  becoming  a  self-insurer. 

The  state  may  regulate  business,  and  it  is  its  duty  to  regulate  busi- 
nesses of  such  a  hazardous  nature  that  the  employes  are  exposed  to 
great  dangers  from  risks  incident  to  them.  The  people,  in  adopting 
the  constitutional  provision,  and  the  Legislature,  in  enacting  this 
statute,  recognize  the  fact  that  these  hazardous  employments  as  a 
whole  must  contribute  to  the  compensation  for  the  injuries  they  ordi- 
narily inflict  upon  the  employes  engaged  in  them.  I  think  the  real 
intent  and  purpose  of  the  act  is  plain,  when  it  is  treated  purely  as  a 
requirement  of  insurance  in  the  state  fund,  and  that  the  provision  for 
a  self-insurer  and  other  insurance  carriers  are  makeshifts  adopted 
for  the  convenience  of  the  employer,  but  which  should  not  in  any  way 
infringe  upon  the  integrity  or  the  real  spirit  of  the  act.  The  legis- 
lative intent  primarily  is  not  to  require  any  employer  to  make  satis- 
faction to  his  employe  for  an  injury  sustained,  but  to  make  all  the 
hazardous  businesses  contribute  to  a  fund  which  shall  compensate  for 
any  injury  received  in  any  one  of  such  employments.    The  fact  that 
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the  employer  takes  advantage  of  certain  provisions  in  the  act  and 
becomes  a  self-insurer  does  not  affect  the  construction  of  the  act, 
nor  work  to  the  prejudice  of  the  employes  engaged  in  that  partic- 
ular employment. 

The  act  was  intended  to  benefit  equally  all  employes  engaged  in 
such  employments.  There  was  no  intent  to  allow  the  employer  by 
his  act  to  change  the  purposes  of  the  law,  or  to  affect  the  benefits 
which  his  employes  were  entitled  to  under  it,  and  which  other  em- 
ployes receive.  An  employ^  is  not  prejudiced  by  the  fact  that  his 
employer  qualifies  as  a  self-insurer,  or  insures  otherwise  than  in  the 
state  fund.  The  rights  of  the  employe  under  the  act  do  not  depend 
at  all  upon  the  manner  in  which  his  employer  has  elected  to  carry 
his  insurance.  The  federal  statute  giving  a  remedy  in  certain  cases 
of  negligence  does  not  interfere  with  the  rights  of  the  state  to  require 
that  every  employe  in  a  hazardous  employment  shall  be  insured. 

It  is  urged  that  the  claimant  may  claim  under  the  federal  and  the 
state  statutes,  thus  securing  a  double  compensation.  That  question 
must  be  met  when  it  arises.  If  he  resorts  to  the  Compensation  Law 
and  receives  compensation  thereunder,  probably,  within  the  spirit  of 
section  53  of  that  law,  he  has  no  remedy  against  the  employer.  If 
he  receives  compensation  under  either  law,  it  may  well  be  held  that 
he  has  received  pay  for  the  injury  which  he  has  sustained  upon  a  rem- 
edy chosen  by  him,  and  that  his  election  of  one  of  such  remedies  pre- 
vents him  from  resorting  to  the  other.  It  is  urged,  however,  that 
the  employer  in  an  interstate  business  may  be  put  in  an  anomalous 
position  by  being  required  to  show  his  own  negligence  in  order  to 
defeat  the  claim  of  the  employe  under  the  Compensation  Law,  if  it  is 
held  that  the  Compensation  Xaw  does  not  apply  to  cases  where  the 
injury  was  caused  by  the  negligence  of  the  employer.  If  a  claim  is 
made  against  the  employer  under  the  Compensation  Law,  and  he 
claims  that  law  has  no  effect  because  the  employe  was  injured  in  in- 
terstate commerce  by  the  negligence  of  the  employer,  it  will  then  be 
for  the  court  to  determine  whether  the  employer  can  urge  his  own 
negligence  to  defeat  the  employe's  claim  for  compensation.  If  he 
were  not  negligent,  compensation  must  be  made.  Can  he  claim  ex- 
emption by  proving  his  own  wrong?  These  questions  present  no 
serious  objection  to  the  interpretation  we  contend  for. 

We  are  not  unmindful  of  the  fact  that  some  recent  amendment  to 
the  Compensation  Law,  since  the  injury  in  question,  permits  settle- 
ment in  some  cases  by  the  self-insurer  with  the  approval  of  the  Cora- 
mission.  It  is  not  for  us  to  consider  the  wisdom  or  the  unwisdom 
of  such  amendment.  It  does  not  bear  upon  this  case,  and  does  not 
affect  the  broad  principle  that  the  original  statute  contemplated  that 
the  state  was  to  settle  for  the  injury  from  moneys  which  it  had  col- 
lected or  caused  to  be  secured  to  it,  not  from  a  particular  employer, 
but  from  all  hazardous  employments.  This  resident  of  the  state, 
working  as  a  common  laborer  at  the  place  of  his  residence  upon  a 
railroad  track,  who  perhaps  never  was  in  or  upon  a  railroad  car, 
should  not  be  deprived  of  the  benefits  of  this  remedial  statute,  enacted 
for  his  benefit,  simply  because  at  times  interstate  trains  passed  over 
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the  road  upon  which  he  was  working.  The  statute  should  not  be 
killed  by  refinements,  or  construed  to  death,  but,  within  the  spirit  of 
section  21  of  the  act,  should  be  applied  to  every  case  arising  in  such 
hazardous  employments  where  a  federal  statute  does  not  necessarily 
conflict  with  it. 

Congress  has  not  established  any  general  rule  of  liability  or  meth- 
od of  compensation  between  employers  and  employes.  It  has  by  the 
federal  Employers'  Liability  Act  only  regulat€d  the  method  of  en- 
forcing liability  in  cases  of  negligence,  and  that  statute  is  not  the 
action  of  Congress  referred  to  in  section  114  of  the  Compensation 
Law.  If  Congress  makes  a  general  regulation  as  to  liability  or  com- 
pensation for  accident  occurring  from  the  business  without  regard  to 
fault  as  a  cause  thereof,  as  distinguished  from  actions  of  negligence, 
then  section  114  must  be  considered.    I  favor  an  affirmance. 

Award  affirmed.  All  concur,  except  SMITH,  P.  J.,  who  dissents 
in  opinion,  in  which  HOWARD,  J.,  concurs. 

SMITH,  P.  J.  (dissenting).  In  this  case  the  claimant  was  injured 
while  engaged  in  tamping  ties  upon  the  appellant's  track,  which  was 
used  both  for  state  and  interstate  commerce.  While  thus  tamping  the 
ties  a  stone  flew  up  and  injured  his  eye,  for  which  injury  this  claim  is 
made.  It  is  assumed  by  all  counsel  that  the  claimant  was  injured  while 
engaged  in  interstate  commerce,  and  had  this  injury  resulted  from  de- 
fendant's negligence  the  claimant  would  have  a  right  of  action  under 
the  federal  Employers'  Liability  Act.  The  claim  was  allowed  by  the 
Compensation  Commission  with  one  dissenting  vote,  upon  the  ground 
apparently  that,  inasmuch  as  the  accident  was  not  claimed  to  have 
been  caused  by  any  negligence  on  the  part  of  the  defendant,  the  act  of 
Congress  had  not  assumed  to  regulate  the  liability  of  the  defendant, 
and  for  such  reason  the  Compensation  Law  of  the  state  was  applica- 
ble thereto. 

By  section  114  of  the  Compensation  Act  it  is  provided  that  the  pro- 
visions of  this  chapter  shall  apply  to  a  workman  engaged  both  in  in- 
trastate and  interstate  commerce,  "for  whom  a  rule  of  liability  or 
method  of  compensation  has  been  or  may  be  established  by  the  Con- 
gress of  the  United  States,  only  to  the  extent  that  their  mutual  con- 
nection with  intrastate  work  may  and  shall  be  clearly  separable  and 
distinguishable  from  interstate  or  foreign  commerce."  Congress  has 
assumed  to  legislate  upon  the  liability  of  masters  to  their  servants  where 
the  masters  are  engaged  in  interstate  commerce.  Act  April  22,  1908, 
c.  149,  35  Stat.  65,  as  amended  by  Act  April  5,  1910,  c.  143,  36  Stat. 
291.  These  acts  provide  for  a  '..ability  in  excess  of  common-law  lia- 
bility. Upon  the  principle  of  "Expressio  unius  exclusio  alterius,"  the 
acts  constitute  a  denial  of  liability,  except  in  the  cases  mentioned.  In 
any  event  a  rule  of  liability  is  established  by  Congress  directly  within 
the  terms  of  section  114,  and  the  work  in  which  the  claimant  was  en- 
gaged was  not  severable  from  interstate  <-ommerce.  Section  114  seems 
to  contemplate  cases  where  Congress  had  legislated  either  as  to  a  rule 
of  liability  or  as  to  a  method  of  compensation.  It  seems  to  have  been 
within  the  mind  of  the  Legislature  that  Congress  might  hereafter  pass 
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a'  Workmen's  Compensation  Act.  Having  limited,  however,  the  effect 
of  this  Compensation  Act  to  cases  in  which  either  a  method  of  com- 
pensation or  a  rule  of  liability  had  been  established,  the  intent  would 
seem  clear  to  exclude  all  cases  where  the  party  was  engaged  in  work 
not  severable  from  interstate  commerce,  as  long  as  the  rule  of  liability 
of  master  to  servant,  where  the  work  was  performed  in  connection 
with  interstate  commerce,  had  already  been  prescribed  by  Congress. 

It  has  been  held  in  Illinois,  which  apparently  did  not  have  this  pro- 
vision in  its  Compensation  Act,  that  where  the  accident  happened 
without  negligence  of  the  employer  there  was  no  conflict  between  the 
state  and  federal  jurisdiction;  that  the  federal  act  attempted  to  regu- 
late interstate  commerce,  while  the  state  act  was  merely  a  method  of 
compensation  operative  only  after  the  act  was  accomplished.  Staley  v. 
Illinois  Central  Railroad  Company,  186  111.  App.  593.  If  this  be  sound 
law,  of  which  I  have  grave  doubts,  nevertheless  the  limitation  con- 
tained in  section  114  of  our  Compensation  Act  to  my  mind  creates  a 
different  rule. 

Nor  can  it  be  claimed  that  the  rule  of  liability  established  by  the 
federal  act  is  simply  a  rule  of  liability  in  case  of  negligence,  so  that  as 
far  as  a  state  Compensation  Act  authorizes  recovery  for  injuries  with- 
out negligence,  it  does  not  conflict  with  the  liability  law.  This  cannot 
be  held  in  the  first  place,  as  heretofore  indicated,  because  of  the  limita- 
tion in  the  act  itself,  where  either  a  rule  of  liability  is  created  or  a 
method  of  compensation  by  the  federal  government.  But  also  to  my 
mind  the  distinction  is  impracticable.  A  party  injured  could  then  claim 
compensation,  whether  his  injury  was  the  result  of  the  negligence  of 
the  employer  or  without  negligence,  and  it  would  be  unreasonable  to 
compel  tlie  employer  to  prove  his  own  negligence  to  show  that  the 
case  was  one  within  which  the  rule  of  liability  was  established  by  the 
federal  law.  The  result  would  be  in  most  cases  to  give  to  the  injured 
party  an  option  to  claim  under  the  Compensation  Act,  or  under  the 
federal  liability  law.  Apparently  to  prevent  just  this  situation,  as  well 
as  to  avoid  antagonism  in  a  field  already  occupied  by  the  federal  statute, 
section  1 14  was  inserted  into  this  act,  denying  relief  to  one  engaged  in 
interstate  commerce,  in  case  either  a  federal  liability  law  existed  or  a 
federal  compensation  act. 

As  far  as  the  constitutionality  of  the  Compensation  Law  is  chal- 
lenged, at  the  March  term  a  decision  was  handed  down  by  this  court 
affirming  its  constitutionality,  so  that  the  question  is  not  now  open  for 
our  consideration.  We  are  of  the  opinion  that  the  appellant  by  filing 
a  bond  has  not  waived  any  objection  to  the  unconstitutionality  of  the 
act,  because  in  the  first  place  the  penalties  for  not  filing  a  bond,  if  one 
be  required,  are  so  great  as  to  make  the  filing  of  the  same  necessary 
for  the  protection  of  the  appellant,  and,  in  the  second  place,  within 
section  114  of  the  Compensation  I^w  the  defendant  is  clearly  liable 
under  the  act  where  the  duties  of  an  employe  are  clearly  separable 
from  interstate  commerce. 

For  the  reason  stated,  the  determination  should  be  reversed. 

HOWARD,  J.,  concurs. 
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SPEATT  V.  SWEE,24EY  &  GRAY  CO.  et  al.    VAI/ENTINE  v.  SMITH,  ANOE- 
VINE  &  00.,  Inc.,  et  al.    POST  v.  BUBGBB  &  GOHLKE  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  7,  1915.) 

Mabtbb  and  Skevant  <S=>87%,  New,  voL  16  Key-No.  Series— Wobkmen's 
Compensation  Act^Application  to  Accidents  Occubrino  Without 
State — "EuPLorfi." 

Where  an  employe  of  an  employer  doing  business  In  the  state  was  In- 
jured without  the  state,  the  Workmen's  Compensation  Act  (Consol.  Laws, 
c.  67)  nevertheless  applied  to  the  case,  since  the  statute  should  be  broadly 
interpreted  to  protect  the  employe  for  all  injuries  received  In  the  course 
of  the  employment,  and  to  charge  upon  the  insurance  fund  the  loss  which 
otherwise  would  fall  upon  the  master,  more  especially  as  section  3,  subd. 
4,  of  the  act,  defines  an  "employe"  as  a  person  engaged  in  a  hazardous 
employment  upon  the  premises  or  at  the  plant  or  in  the  course  of  bis 
employment  away  from  the  plant  of  his  employer. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Tirst  and 
Second  Series,  Employe.] 

Smith,  P.  X,  dissenting.- 

Appeal  from  Workmen's  Compensation  Commission. 

In  the  matter  of  the  claims  under  the  Workmen's  Compensation  Act 
of  John  Spratt  against  the  Sweeney  &  Gray  Company  and  its  in- 
surer, of  Mike  Valentine  against  Smith,  Angevine  &  Co.,  Incorporated, 
and  its  insurer,  and  of  William  Post  against  Burger  &  Gohlke  and  its 
insurer.  From  awards  of  the  Compensation  Commission,  the  defend- 
ant employers  and  their  insurers  appeal.    Affirmed. 

Argued  before  SMITH.  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City,  for  appellants  Burger 
&  Gohlke  and  Employers'  Liability  Assur.  Corporation. 

James  B.  Henney,  of  New  York  City,  for  other  appellants. 

Egburt  E.  Woodbury,  Atty.  Gen.,  and  E.  C.  Aiken,  Deputy  Atty. 
Gen.  (Jeremiah  F.  Connor,  of  New  York  City,  of  counsel),  for  re- 
spondents. 

JOHN  M.  KELLOGG,  J.  The  injuries  sustained  by  the  em- 
ployes making  these  three  claims  resulted  from  accidents  which  oc- 
curred in  the  state  of  New  Jersey,  except  in  the  case  of  claim  No. 
1379,  where  the  accident  occurred  in  the  state  of  Connecticut.  The 
claimants  are  all  residents  of  this  state,  where  the  employers  are  en- 
gaged in  business,  and  where  the  several  contracts  of  employment 
were  presumably  made.  All  injuries  were  sustained  in  the  ordinary 
course  of  employment.  The  state  board  has  made  the  usual  awards 
of  compensation,  and  the  only  question  presented  by  these  appeals 
is  as  to  whether  the  Workmen's  Compensation  Act  of  this  state  has 
extraterritorial  effect,  so  as  to  allow  compensation  for  accidents  oc- 
curring in  other  states. 

In  McQueeney's  Case,  153  N.  Y.  Supp.  554,  decided  at  this  term 
of  court,  we  considered  the  provision  of  the  Compensation  Law  de- 
claring a  presumption  that  the  case  of  an  injured  employe  is  within 
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the  law,  and  found  the  presumption  reasonable  from  the  fact  that 
the  premium  for  insurance  is  based  upon  the  pay  roll  of  the  em- 
ployer, the  number  of  employes,  and  the  hazards  of  the  different 
classes  comprising  each  group ;  that  the  statute,  by  basing  the  amount 
to  be  paid  into  the  fund  upon  the  pay  roll  and  the  number  of  em- 
ployes, contemplates  that  an  employe  while  at  work  is  engaged  or 
may  be  considered  as  engaged  all  the  while  in  the  hazardous  employ- 
ment. 

The  same  reasoning  applies  to  this  case.  The  employer  is  carry- 
ing on  his  business  in  this  state  and  the  premiums  required  to  be  paid 
by  him  are  based  upon  the  assumption  that  each  of  the  employes 
who  are  engaged  in  and  about  his  business  are  insured  all  the  time 
they  are  acting  within  the  course  of  their  employment.  The  fact  that 
an  employe  may  from  time  to  time  be  outside  of  the  state  in  the  course 
of  his  employment  does  not  diminish  the  amount  of  premiums  to  be 
paid.  The  employer  has  paid  for  the  insurance  of  his  employe  for  all 
the  time  he  is  engaged  in  his  work,  and  is  entitled  to  the  benefit  of 
that  insurance.  The  risk  outside  of  the  .state  is  no  greater  than  in  the 
state,  and  it  is  immaterial  to  the  insurer  where  the  accident  occurred, 
so  long  as  it  occurred  in  the  business  he  had  insured  and  during  the 
time  covered  by  the  insurance.  The  fact,  therefore,  that  the  employ- 
er's contribution  to  the  fund  is  based  upon  the  pay  roll  and  the  num- 
ber of  men  employed,  without  regard  to  the  fact  that  from  time  to 
time  some  of  them  work  outside  of  the  state,  emphasizes  the  fact 
that  it  is  immaterial  whether  the  injury  took  place  within  or  without 
the  state,  so  long  as  it  occurred  in  the  course  of  his  employment,  and 
gives  emphasis  to  the  provision  of  subdivision  4  of  section  3  of  the 
act,  defining  an  employe  as: 

"A  person  who  is  engaged  in  a  hazardous  employment  in  the  service  of  an 
employer  carrying  on  or  conducting  the  same  upon  the  premises  or  at  the 
plant  or  in  the  course  of  his  employment  away  from  the  plant  of  his  eat- 
ployer." 

The  time  and  earnings  of  the  injured  employ^,  while  temporarily 
working  outside  of  the  state,  will  be  represented  in  the  employer's 
contribution  to  the  fund. 

The  scheme  of  the  statute  is,  in  brief,  to  charge  upon  the  business, 
through  insurance,  the  losses  caused  by  it,  making  the  business  and 
the  ultimate  consumer  of  its  product,  and  not  the  injured  employe, 
bear  the  burden  of  the  accidents  incident  to  the  business.  The  stat- 
ute contemplates  the  protection,  not  only  of  the  employe,  but  of  the 
employer,  at  the  expense  of  the  ultimate  consumer.  See  In  re  Win- 
field,  Employe,  v.  New  York  Central  &  H.  R.  R.  Co.,  153  N.  Y. 
Supp.  499,  decided  at  this  term.  The  employe  cannot  refuse  to  do 
the  master's  bidding  within  the  course  of  the  employment  upon  the 
grounds  that  it  requires  him  to  pass  over  the  state  line,  and  the  law 
cannot  contemplate  that  he  shall  lose  the  benefit  of  the  act  because 
he  is  performing  the  duties  of  his  employment.  The  statute  must  have 
a  broad  and  liberal  interpretation,  to  protect  the  employe  for  all  in- 
juries received  in  the  course  of  the  employment,  and  to  charge  upon 
the  fund  or  the  insurer  the  loss  which  otherwise  must  fall  upon  tlie 
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master.  By  compl3ring  with  the  act,  the  employer  is  guaranteed  pro- 
tection, and  the  moneys  which  he  has  paid  into  the  fund,  or  secured 
to  be  paid,  must  bear  the  losses  which  they  were  intended  to  meet; 
otherwise,  the  employer  and  the  employe  are  suffering  at  the  hands 
of  the  state. 

In  the  McQueeney  Case  and  the  Winfield  Case  we  considered 
that  the  self-insurer,  or  the  employer  who  insured  otherwise  than  in 
the  state  fund,  has  no  advantage  or  disadvantage  in  the  construction 
of  the  statute  from  the  fact  that  he  insured  otherwise  than  in  the 
state  fund.  The  law  contemplates  equality,  and  that  all  employes 
and  employers  shall  be  measured  by  the  same  rule,  without  regard  to 
the  particular  manner  in  which  the  insurance  is  carried. 

The  award  should  be  affirmed.    All  concur,  except 

SMITH,  P.  J.  (dissenting).  I  am  unable  to  find  in  the  act  itself  any 
clear  expression  of  intent  as  to  its  precise  scope  territorially.  The 
definition  of  "employe"  in  subdivision  4  of  section  3,  as  including  a 
person  engaged  in  working  "in  the  course  of  his  employment  away 
from  the  plant  of  his  employer,"  literally  includes  a  workman,  no  mat- 
ter at  how  great  a  distance  from  the  plant  he  may  be  working,  and  yet 
seems  too  weak  an  expression  in  form  to  cover  employment  anywhere 
in  this  or  a  foreign  country.  The  Ohio  Compensation  Act  (Laws  1911, 
p.  524),  which  has  an  admitted  extraterritorial  scope,  uses  the  much 
stronger  expression,  "wheresoever  such  injury  has  occurred."  Section 
114  seems  to  exclude  from  the  operation  of  the  act  workmen  within  the 
state  engaged  in  state  and  interstate  commerce,  who  are  subject  to 
federal  legislation,  and  group  8  of  section  2  includes  the  operation  and 
repair  of  certain  vessels  "within  or  without  the  state."  It  is  urged  that 
this  last  clause  assumes  that  the  act  as  a  whole  excludes  work  perform- 
ed without  the  state,  as  otherwise  this  clause  would  be  clearly  unneces- 
sary. 

We  are  met  at  the  start  by  the  argument  that  our  former  statutes, 
permitting  recovery  of  damages  for  death  by  negligence,  and  the  old 
employers'  liability  acts,  have  always  been  held  not  to  be  extrater- 
ritorial. The  death  or  injury  must  have  occurred  within  this  state  to 
allow  recovery  upon  such  a  statute,  although  if  a  similar  statute  of  a 
foreign  jurisdiction  were  proved  then  by  comity  recovery  could  be  had 
in  this  state  upon  such  foreign  statute ;  the  law  of  this  state  applying 
simply  in  matters  of  procedure  and  detail.  Kiefer  v.  Grand  Trunk  R. 
Co.,  12  App.  Div.  28,  42  N.  Y.  Supp.  171,  affirmed  on  opinion  below  in 
153  N.  Y.  688,  48  N.  E.  1105;  Johnson  v.  Phoenix  Bridge  Co.,  133 
App.  Div.  807,  118  N.  Y.  Supp.  88,  as  modified  by  197  N.  Y.  316,  90 
N.  E.  953.  If,  then,  the  act  in  question  is  similar  to  the  two  classes 
of  statutes  cited,  it  wouid  follow  that  there  is  a  strong  presumption 
against  its  extraterritoriality.  Consequently  if  there  are  compensation 
acts  similar  to  our  own  in  both  New  Jersey  and  Connecticut,  for  in- 
stance, the  laws  of  such  states  could  be  enforced  by  our  courts  for 
accidents  occurring  in  such  states,  but  no  recovery  could  be  had  under 
our  oWn  statute  for  such  accidents.  If,  on  the  other  hand,  our  Com- 
pensation Act  creates  merely  a  contractual  relation  between  employer 
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and  employ^,  it  would  seem  to  follow  that  a  recovery  might  be  had  in 
this  or  any  other  state  under  this  act,  no  matter  where  the  injury  might 
occur.    See  Dyke  v.  Erie  Ry.,  45  N.  Y.  113,  6  Am.  Rep.  43. 

This  question  is  not  free  from  doubt  and  the  decisions  are  conflict- 
ing. I  think,  however,  that  the  basis  of  recovery  provided  for  by  this 
act  is  more  in  the  nature  of  a  tort,  such  as  was  the  basis  of  recovery 
under  the  old  death  and  employers'  liability  acts,  than  of  a  mere  con- 
tractual obligation.  The  liability  created  is  thus  imposed  by  law  upon 
the  parties,  so  that  the  contract,  if  any  there  be,  is  not  one  freely 
entered  into,  such  as  are  ordinary  contracts  of  insurance.  The  act  is 
a  compulsory  one  in  this  state.  It  is  a  general  principle  that  the  statutes 
of  a  state  do  not  operate  as  to  injuries  which  may  be  suffered  by  its 
citizens  beyond  its  borders.  This  is  a  rule  of  statutory  construction 
merely,  in  order  to  avoid  conflict  with  the  foreign  lex  loci  and  the 
double  liability  which  would  otherwise  result  "Prima  facie  all  laws 
are  coextensive,  and  only  coextensive,  with  the  political  jurisdiction  of 
the  lawmaking  power."  See  Whitford  v.  Panama  Railroad  Co.,  23  N. 
Y.  465,  470,  471.  It  is  of  course  admitted,  as  was  laid  down  by  Judge 
Denio  in  the  case  cited,  that  it- is  "within  the  competency  of  the  Legis- 
lature to  declare  that  any  wrong  which  may  be  inflicted  upon  a  citizen 
of  New  York  abroad  may  be  redressed  here  according  to  the  principles 
of  our  law."  The  only  question  now  is  whether  in  tliis  instance  the 
Legislature  can  be  deemed  to  have  done  so  when  the  courts  have  uni- 
formly held  that  the  various  acts  mentioned  did  not  have  any  extra- 
territorial effect.  In  a  recent  case  before  the  Supreme  Court  of  Min- 
nesota it  appeared  that  the  plaintiff  entered  defendant's  employment  in 
that  state,  but  was  working  in  the  state  of  Wisconsin  at  the  time  he 
was  injured.  The  defendant  had  elected  to  accept  the  provisions  of 
the  Wisconsin  Workmen's  Compensation  Act  (Laws  1911,  c.  50),  and 
it  was  held  that  the  plaintiff's  right  to  damages  or  compensation  de- 
pended upon  the  law  of  Wisconsin,  where  the  injury  occurred.  Judg- 
ment for  the  defendant  was  affirmed.    The  court  held : 

"But,  altbongh  plaintiff's  canse  of  action  is  predicated  upon  his  relation 
of  a  servant  to  defendant,  and  the  tatter's  obligations  as  master,  it  is  never- 
theless one  In  tort  As  to  such  actions,  the  law  Is  well  settled  that  the  11a- 
blUt.v  or  right  of  action  Is  determined  by  the  law  of  the  place  where  the 
injury  is  inflicted,  without  regard  to  the  law  of  the  forum  or  the  law  of  the 
place  where  the  contract  was  made.  [Authorities  cited.]  This  eliminates  from 
consideration  the  law  of  the  place  where  the  contract  of  employment  was 
made  In  determining  what  redress  plaintiff  may  have  for  the  Injuries  received 
when  working  for  defendant  in  Wisconsin.  Plaintiff  must  resort  to  the  law 
as  it  is  in  that  state  to  find  his  right  to  relief."  Johnson  v.  Nelson  (MinnJ 
150  N.  W.  620. 

In  the  leading  case  of  In  re  Gould,  215  Mass.  480,  102  N.  E.  693, 
Ann.  Cas.  1914D,  372,  involving  an  injury  sustained  outside  the  state 
of  Massachusetts,  the  court  said : 

"In  the  absence  of  unequivocal  language  to  the  contrary,  It  is  not  to  !» 
presumed  that  statutes  respecting  this  matter  are  designed  to  control,  con- 
duct or  fix  the  rights  of  parties  beyond  the  territorial  limits  of  the  state." 

The  Massachusetts  Compensation  Act  (Laws  1911,  c.  751)  contained 
no  express  statement  of  its  territorial  limitations,  but  did  contain  cer- 
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tain  provisions  that  indicated  an  intent  that  it  should  not  apply  to  acci- 
dents without  the  state,  and  the  court  so  held.  This  case  gives  us  little 
assistance  on  account  of  the  special  features  of  the  Massachusetts  act. 
Compensation  acts  have  also  been  held  to  have  no  extraterritorial  effect 
in— Great  Britain:  Tomalin  v.  S.  Pierson  &  Son,  100  L.  T.  685; 
Schwartz  v.  India  Rubber,  Guttapercha  &  Telegraph  Works  Co.,  2 
K.  B.  299;  Hicks  v.  Maxton,  124  L.  T.  Rep.  135.  Michigan:  Keyes 
Davis  Co.  v.  Allerdyce,  Michigan  Industrial  Accident  Board,  April, 

1913.  Wisconsin :  Ruling  of  Industrial  Commission.  See,  also,  Harp- 
er on  the  Law  of  Workmen's  Compensation  in  Illinois,  at  page  127 
and  following,  where  the  opinion  is  given  that  the  Illinois  act,  on 
account  of  special  features,  is  not  extraterritorial  in  its  application,  thus 
in  effect  following  the  reasoning  of  the  Gould  Case  cited. 

In  the  following  cases  extraterritorial  effect  has  been  allowed :  New 
Jersey:  Deeny  v.  Wright  &  Cobb  Lighterage  Co.,  Essex  Common 
Pleas,  36  N.  J.  Law  J.  121.  Ohio :  Re  Edward  Schmidt  (claim  No.  6) 
Ohio  State  Liability  Board,  award  July  10,  1912,  opinion  of  Attorney 
General,  March,  1914.  Connecticut :  Re  Welton  v.  Waterbury  Roll- 
ing Mill  Co.  et  al.,  opinion  by  Compensation  Commissioner,  Nov.  5, 

1914.  Reference  may  also  be  made  to  the  valuable  article  in  Brad- 
bury's Workmen's  Compensation  Law  (2d  Ed.)  vol.  1,  at  page  34  and 
following,  in  which  the  author  reviews  the  decisions  and  favors  the 
view  that  these  acts  in  general  should  be  construed  as  applicable  to 
accidents  occurring  outside  of  the  various  states  of  their  enactment, 
upon  the  ground  that  the  liability  created  is  essentially  contractual  in 
its  nature. 

With  the  weight  of  authority  against  the  extraterritoriality  of  these 
acts,  I  do  not  feel  justified  in  giving  to  this  act  an  extraterritorial 
scope,  in  the  absence  of  a  plainly  declared  intent  to  such  effect  in  the 
act  itself.  If  the  Legislature  did  have  such  an  intent  in  enacting  this 
statute,  it  should  have  been  more  clearly  expressed  in  the  provisions  of 
the  act.  The  act  radically  changes  the  former  statutory  and  common- 
law  liability  for  industrial  accidents,  and  consequently  must  be  con- 
strued strictly. 

The  several  awards  of  the  Commission  should  be  reversed. 


CARBIER  T.  GABBIER  et  aL 

(Supreme  Court,  Appellate  Dliridoii,  Fourth  Department.    April  28, 1916.) 

1.  Pebpbtuities  «=»7 — Suspending  ABSOLtrrE  OwNEBSHrp— Tbust  B^nd. 

A  tripartite  agreement  between  a  husband,  a  wife,  and  a  trust  com- 
pany, whereby  the  husband  established  a  fund  for  the  maintenance  of 
himself,  his  wife,  and  a  daughter,  "to  provide  against  the  contingencies 
of  business,  and  to  provide  for  the  welfare  of  their  two  daughters,"  one 
of  whom  died  soon  thereafter,  seeking  to  vest  the  legal  title  In  the  trus- 
tee, but  declaring  that  the  trustee  should  not  be  responsible  for  the  ex- 
ecution of  a  trust,  save  for  the  preservation  of  trust  moneys  in  its  hands, 
nntll  the  death  of  the  husband,  and  that  the  husband  should  retain  an 
absolute  power  of  Investment  and  management  of  the  funds  during  his 
lifetime,  might  suspend  the  absolute  ownership  of  the  fund  for  a  longer 
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period  tban  during  the  continuance  of  two  designated  lives  in  being  at 
tlie  date  of  tlie  agreement,  contrary  to  Personal  Property  Law  (Consol 
Laws,  c.  41)  f  11,  and  bence  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Perpetuities,  Cent.  Dig.  S§  48,  54,  55; 
Dec.  Dig.  <S=»7.] 

2.   PEBtPKTUlTlES    <S=>7 — AoBKEMENT— BNFOBCEMENT. 

Such  provisions  were  so  interdei)endent  tliat  no  one  of  tbem  was 
enforceable  as  a  matter  of  right  at  the  suit  of  any  party  claiming  an  in- 
terest in  the  fund  under  the  agreement. 

[fd.  Note.— For  other  cases,  see  Perpetuities,  Cent  Dig.  Ii  48,  54,  55; 
Dec.  Dig.  «=>  7.] 

8,  Tbusts  (S=353 — Estoppel  to  Attack— Pbetodice. 

In  a  wife's  suit  upon  such  agreement,  where  the  facts  did  not  show 
that  the  relations,  the  situation,  or  the  rights  of  the  parties  had  been 
In  any  way  changed,  surrendered,  or  modified,  in  reliance  upon  the  val- 
idity of  the  contract  or  the  acts  of  any  party  thereunder,  so  that  prej- 
udice would  result  from  a  present  assertion  of  the  invalidity  of  the 
agreement,  plaintiff  could  not  claim  that  the  husband  and  the  trust  com- 
pany, for  the  purposes  of  the  action,  were  estopx>ed  from  asserting  its  in- 
validity. 

[Ed.  Note. — Fot  other  cases,  see  Trusts,  Cent  Dig.  f  73;  Dec.  Dig. 
«=»53.] 

4.  Pebpetuities  ®=»7 — iNVALiDrrr— Agbeement  as  to  Validity. 

A  tripartite  trust  agreement  between  husband,  wife,  and  a  trust  com- 
pany, Invalid  as  in  violation  of  the  rule  against  perpetuities,  could  not 
be  validated  by  any  action  or  agreement  of  the  parties  interested  while 
the  conditions  upon  which  Its  Invalidity  was  predicated  remained  un- 
changed. 

[Ed.  Note. — ^For  other  cases,  see  Perpetuities,  Cent  Dig.  {{  48,  54,  55; 
Dec.  Dig.  <S=»7.] 

5.  Tbusts  €=»54 — Valimty— AnMissioir. 

In  an  action  by  the  wife  on  a  tripartite  trust  agreement  between  her 
husband,  herself,  and  a  trust  company,  for  benefit  of  herself  and  daugh- 
ter, under  which  the  fund  was  to  be  managed  and  Invested  by  the  hus: 
band,  a  finding  that  during  the  trial  counsel  for  the  defendant  admitted 
that  the  agreement  was  valid,  limited  In  effect  by  the  condition  that  the 
agreement  should  not  be  held  to  preclude  his  right  to  manage  the  fund, 
and  in  view  of  his  statements  on  cross-examination  showing  that  he  had 
intended  to  have,  and  thought  that  be  had,  complete  control  of  the  fund, 
was  not  an  admission  of  the  validity  of  the  agreement,  except  upon  snch 
condition. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  |  74;  Dec.  Dig. 
<S!=>54.] 

Appeal  from  Equity  Term,  Erie  County. 

Action  by  Annie  O.  Carrier  against  Cassias  M.  Carrier  and  others. 
From  a  judgment  for  plaintiff,  and  from  an  order  granting  the  plaintiff 
an  extra  allowance  of  $2,000,  the  defendants  appeal.  Judgment  re- 
versed, except  so  far  as  the  provisions  for  the  payment  from  the  fund 
of  $400  to  the  special  |;uardian  of  the  infant  defendant,  and  judgment 
dismissing  the  complamt  directed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

S=;9For  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Kejr-Numbered  Digests  &  Indexes 
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Rogers,  Locke  &  Babcock,  of  Buffalo  (Charles  B.  Sears  and  Ansley 
W.  Sawyer,  both  of  Buffalo,  on  the  brief),  for  appellants. 

Moot,  Sprague,  Brownell  &  Marcy,  of  Buffalo  (Adalbert  Moot  and 
Helen  Z.  M.  Rodgers,  both  of  Buffalo,  on  the  brief),  for  respond- 
ent Annie  O.  Carrier. 

Thomas  R.  Wheeler,  of  Buffalo,  guardian  ad  litem,  for  respondent 
Frances  Elise  Carrier. 

PER  CURIAM.  Plaintiff's  cause  of  action  is  founded  on  a  tripar- 
tite trust  agreement,  dated  July  31,  1903,  made  by  the  defendant  Cas- 
sias M.  Carrier,  party  of  the  first  part,  the  plaintiff,  Annie  O.  Carrier, 
party  of  the  second  part,  and  the  defendant  the  Fidelity  Trust  Com- 
pany of  Buffalo,  party  of  the  third  part,  thereto.  Cassius  M.  and 
Annie  O.  Carrier  are  husband  and  wife,  and  the  defendant  Frances 
Elise  Carrier  is  their  child.  It  appears  that  Cassius  M.  Carrier  fur- 
nished practically  the  whole  of  the  fund  with  which  the  agreement  is 
concerned.  The  fund  thus  established  was  a  voluntary  settlement  there- 
of for  the  purposes  of  the  agreement.  Though  by  the  terms  of  the 
agreement  the  legal  title  to  the  fund  was  to  be  vested  in  the  Fidelity 
Trust  Company  as  trustee,  yet  it  was  further  provided  that  the  trustee 
"should  not  be  responsible  to  anybody  or  in  any  manner  for  the  exe- 
cution of  the  trust  hereby  created,  saving  with  respect  to  the  safe  pres- 
ervation of  any  moneys  in  its  hands  belonging  to  the  trust,  until  the 
death  of  the  party  of  Uie  first  part."  One  of  the  purposes  of  the  agree- 
ment was  that  the  income  of  the  fund  was  to  be  used  for  the  main- 
tenance of  the  settlor's  family,  then  consisting  of  himself,  his  wife, 
their  child,  above  named,  and  another  daughter,  who  died  some 
months  after  the  agreement  was  made.  Further  expression  of  the 
purposes  of  the  agreement  appears  in  the  recitals  thereof  as  follows : 

"Whereas,  the  parties  of  the  first  and  second  parts  desire  to  make  certain 
provisions  to  provide  against  the  contingencies  of  business  and  to  provide  for 
the  welfare  of  their  two  daughters ;  *  *  *  and  whereas,  the  party  of  the 
first  part  is  willing  to  create  a  fund  for  that  purpose,  but  desires  to  retain 
a  power  of  investment  and  management  of  the  fund  so  created  as  long  as  be 
shall  live,"  etc. 

Though  by  the  agreement  it  is  sought  to  vest  the  legal  title  to  the 
fund  in  the  trustee,  satisfaction  of  the  desire  of  the  settlor  expressed  in 
the  foregoing  quotation,  "to  retain  a  power  of  investment  and  manage- 
ment of  the  fund"  during  his  life,  is  amply  provided  for  by  express  pro- 
visions of  the  agreement,  which,  among  other  things  of  like  tenor,  di- 
rect that  the  fund  "shall  at  all  times  during  his  lifetime  be  managed 
and  controlled"  by  him ;  he  shall  attend  to  the  investment  of  the  fund, 
"and  in  the  matter  of  investment  his  discretion  shall  be  absolute  and 
uncontrolled ;  he  shall  not  be  limited  in  respect  to  the  nature  of  invest- 
ments by  executors  or  trustees,  and  the  trustee  shall  follow  his  di- 
rections with  regard  to  investments  in  every  particular  and  without 
question  or  demur."  The  effect  of  the  agreement  in  this  regard  is  as 
stated  in.  the  brief  of  counsel  for  respondent  Annie  O.  Carrier,  as  fol- 
lows: 

"The  provisions  of  the  agreement  are  such  that,  although  the  trust  company 
1b  nominally  appointed  trustee,  the  settlor  of  the  trust  retains  the  manage- 
ment of  the  fund  during  his  life,  and  is  the  real  trustee." 
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The  judgment  appealed  from,  to  quote  again  from  the  same  brief, 
"practically  removes  Mr.  Carrier  as  manager  of  the  trust,  and  re- 
quires the  trust  company  to  keep  the  corpus  of  the  trust  in  its  custody, 
and  to  give  notice  to  Mrs.  Carrier  before  making  any  investment  other 
than  those  permitted  by  law  to  be  made  by  executors  and  trustees." 

[  1  ]  It  is  apparent  that  this  judgment,  which  directs  the  manner  in 
which  the  agreement  is  to  be  executed,  cannot  be  sustained  unless  the 
agreement  is  valid,  at  least  as  to  the  appellants,  to  an  extent  necessary 
to  support  its  provisions.  Our  examination  of  the  agreement  leads  us 
to  the  conclusion  that  its  effect  may  be  to  suspend  the  absolute  owner- 
ship of  the  fund  provided  for  therein  for  a  Ipnger  period  than  during 
the  continuance  of  two  designated  lives  in  being  at  the  date  of  the 
instrument.  For  that  reason,  if  for  no  other,  it  is  on  its  face  in- 
valid. Section  11  of  the  Personal  Property  Law  (Consol.  Laws,  c.  41; 
Laws  1909,  c.  45);  Matter  of  Wilcox,  194  N.  Y.  288,  295,  87  N.  E. 
497. 

[2]  We  conclude,  further,  that  its  provisions  are  so  interdependent 
that  no  one  of  them  is  enforceable  as  a  matter  of  right  at  the  suit  of 
any  party  claiming  an  interest  in  the  fund  under  the  agreement.  The 
respondents,  while  not  conceding  the  invalidity  of  the  agreement,  fur- 
ther insist  that  even  if  it,  standing  by  itself,  be  invalid,  yet  appellants 
are  estopped,  at  least  for  the  purposes  of  this  action,  from  asserting 
its  invalidity  for  two  reasons:  (1)  That  from  its  execution  down  to 
the  time  of  the  trial  the  fund  has  been  held  and  managed  under  the 
agreement,  and  successive  payments  from  income  of  the  fund  have 
been  made  to  or  applied  for  the  benefit  of  plaintiff  and  her  daughter 
as  persons  interested  in  the  fund  and  in  furtherance  of  the  trust  pro- 
visions. (2)  That  the  validity  of  the  agreement  was  expressly  con- 
ceded on  the  trial. 

[3]  As  to  the  first  ground  upon  which  an  estoppel  is  claimed,  we 
think  it  sufficient  to  say  that  the  facts  pointed  to  as  constituting  an 
equitable  estoppel  fail  to  prove  an  essential  feature  of  such  an  estop- 
pel, in  that  they  do  not  show  that  the  relations,  the  situation,  or  the 
rights  of  the  parties  now  claiming  the  estoppel  have  been  in  any  way 
changed,  surrendered,  or  modified  in  reliance  upon  the  validity  of  the 
contract  or  the  acts  of  any  of  the  parties  thereunder,  so  that  prejudice 
thereto  would  result  from  a  present  assertion  of  the  invalidity  of  the 
agreement.  Bailey  v.  Buffalo  Loan,  Trust  &  Safe  Deposit  Co.,  213 
N.  Y.  525,  107  N.  E.  1043. 

[4]  Considering  now  the  second  ground  upon  which  an  estoppel 
is  urged,  it  appears  that  the  trial  court  made  a  finding  of  fact  as  fol- 
lows: 

"(25)  That  the  defendant  Casslus  M.  Carrier  claims  that  he  has  the  ri^t 
under  said  trust  agreement  to  use  said  trust  fund  as  his  own  money  In  paying 
[for]  said  Florida  lands,  and  Intends  to  use  all  of  said  trust  fund  to  make 
said  payments  if  the  same  is  needed  for  that  purpose,  but  that  the  validity 
of  said  trust  was  conceded  upon  the  trial  of  this  action  by  counsel  for  aald 
defendant  in  his  presence." 

At  the  request  of  the  defendants  who  are  now  the  appellants  here- 
in, the  court  found  as  a  conclusion  of  law : 
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"That  the  trust  agreement  of  July  31,  1903,  is  a  valid  and  subsisting  in- 
stroment,  creating  a  valid  trust" 

We  do  not  think  this  agreement,  invalid  as  we  conceive  it  to  be  for 
the  reasons  above  stated,  can  be  validated  by  the  action  or  agreement 
of  any  of  the  parties  interested;  the  conditions  upon  >which  its  in- 
validity is  predicated  remaining  unchanged.  As  was  said  by  Foote, 
J.,  in  Church  v.  Wilson,  152  App.  Div.  844,  852,  137  N.  Y.  Supp. 
1002: 

"Moreover,  if  the  seventh  clause  of  this  will  could  not  be  sustained,  be- 
cause containing  an  unlawful  restraint  upon  alienation,  it  could  not  be  vali- 
dated by  agreement  of  the  parties.  The  statutes  can  no  more  be  violated  by 
agreement  of  the  parties  Uian  by  will.  It  represents  the  public  policy  of 
the  state,  and  Is  not  such  a  statute  as  may  be  waived  by  interested  parties  on 
the  theory  that  it  was  made  for  their  benefit." 

See,  also,  Bailey  v.  Buffalo  Loan,  Trust  &  Safe  Deposit  Co.,  su- 
pra, 213  N.  Y.  539,  107  N.  E.  1043. 

[5]  Nor  do  we  think  the  appealing  defendants  conceded  in  terms 
ton  the  trial  that  the  agreement  was  for  all  the  purposes  of  the  action 
to  be  treated  as  valid  in  every  event.  It  may  here  be  observed  that 
the  court  does  not  expressly  so  find  as  a  fact.  It  is  true,  as  the  court 
finds  in  effect,  that  during  the  course  of  the  trial  counsel  for  these 
defendants  said: 

"I  will  admit  on  the  record  the  trust  agreement  was  valid." 

This  concession,  however,  seems  to  have  been  later  in  effect  limited 
by  the  condition  that  the  provisions  of  the  trust  agreement  should  not 
be  held  to  preclude  the  right  of  defendant  Carrier  to  manage  the  fund 
exactly  as  he  might  choose.  In  the  course  of  his  cross-examination 
as  a  witness  on  the  trial  the  following  testimony  appears : 

"Q.  If  necessary,  you  propose  to  use  It  [the  fund]  unless  the  court  stops 
you?  A.  I  would  say  so,  If  I  needed  It.  Q.  Unless  the  court  stops  you,  if 
necessary,  you  propose  to  use  it  just  the  same  as  though  it  was  your  own 
money?  A.  I  consider  it  is  my  own  money.  Q.  Tou  consider  it  is  your  own 
money?  A.  Yes,  sir.  Q.  Just  as  though  the  trust  had  not  been  made?  A< 
I  feel  it  is  my  own  money;  yea.  Q.  That  is  the  way  you  feel  about  it?  A. 
Yes.  Q.  And  you  always  have?  A.  I  never  felt  I  let  that  get  away  from  me. 
I  thought  the  condition  I  had  made  was  so  I  could  use  it" 

From  this  testimony,  and  other  statements  of  the  witness  appearing 
elsewhere  in  his  examination,  it  would  seem  that  he  did  not  intend  to 
concede  the  validity  of  the  agreement,  ejccept  upon  the  condition  that 
it  should  not  be  held  to  interfere  with  his  free  control  and  manage- 
ment of  the  fund.  Such  seems  to  be  now  his  position  on  this  appeal. 
Though  counsel  for  appellants  state  in  their  brief  on  this  appeal  that 
appellants  "concede  the  validity  of  the  trust  agreement,"  yet  we  are 
also  advised  by  them  that  no  agreement  is  conceded  that  would 
warrant  a  limitation  of  Mr.  Carrier's  right  to  manage  the  fund  as 
he  chooses;  and,  if  that  contention  should  prove  to  be  inconsistent 
with  the  validity  of  the  contract,  then  it  is  contended  that  Mr.  Car- 
rier's right  to  manage  the  fund  as  he  chooses  is  controlling,  even  if 
the  contract  must  fail  by  reason  of  such  contention.  We  are  there- 
fore of  the  opinion,  and  so  find,  that  the  concession,  made  by  the  ap- 
153  N.Y.S.— 83 
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pealing  defendants,  that  the  agreement  was  valid,  was  intended  to  be 
and  was  in  effect  only  that  the  validity  of  the  agreement  would  not 
be  questioned  in  the  action  provided  that  the  right  which  appellant 
Carrier  claims  to  manage  and  control  the  fund  exactly  as  he  chose 
should  not  be  held  to  be  in  any  manner  limited  by  the  agreement,  if 
regarded  as  a  valid  trust  agreement.  So  interpreted,  the  concession 
could  not  operate  as  an  estoppel,  preventing  the  assertion  of  the  in- 
validating of  the  agreement. 

The  judgment  should  be  reversed,  except  so  far  as  it  provides 
for  the  payment  from  the  fund  of  the  sum  of  $400  allowed  to  the 
special  guardian  of  the  infant  defendant,  and  judgment  dismissing 
plaintiff's  complaint  directed,  with  costs  of  this  appeal  to  be  paid  the 
special  guardian  from  the  fund  in  question  in  this  action,  and  with- 
out costs  to  any  other  party.  The  order  granting  plaintiff  an  addi- 
tional allowance  should  also  be  reversed. 


In  re  BEARSEl 

In  re  PULTON'S  WlUi. 

(No.  146/9.) 

(Snpreme  Court,  Appellate  Division,  Fourth  Department.    April  28, 1915.) 

1.  Wills  ®=>601 — Constbuction— Interest  DEvrsED. 

By  the  first  clause  a  testatrix  gave  and  bequeathed  to  her  daughter  all 
her  property.  The  second  clause  of  the  will  declared  that,  should  the 
daughter  die  without  issue,  the  estate  should  go  to  the  children  of  the 
brothers  of  testatrix.  Held,  that  the  daughter  did  not  take  an  a]>- 
solute  fee,  it  being  the  testatrix's  obvious  intention  that,  in  case  the 
daughter  died  without  issue,  devolution  of  the  property  should  be  gov- 
erned by  the  second  clause ;  hence  such  property  as  was  retained  by  the 
daughter  at  the  time  of  her  death  without  issue  passed  to  the  remainder- 
men. 

[Ed.  Note.— For  other  cases,  see  WlUs,  Cent.  Dig.  §§  1340-1350,  1608; 
Dec.  Dig.  <8=»601.] 

2.  Executors  and  Aduinisteatobs  «=»4eo — Accountiko — Right  to  Compel. 

One  having  a  contingent  interest  in  an  estate  Is  entitled  to  compel  an 
executrix  to  account 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Oent 
Dig.  |§  1975-1985 ;   Dec.  Dig.  <^=>460.] 

3.  Executors    and    Admikistbatobs    ®=>510 — Accountino — ^Review— Ques- 

tions Presented  for  Decision. 

On  appeal  from  an  order  denying  a  petition  to  compel  an  executrix 
to  account,  the  only  question  for  decision  is  whether  the  petitioner  had  an 
interest  in  the  estate :  hence  it  is  unnecessary  for  the  court  to  determine 
the  exact  nature  of  the  interest 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §i  2235-2256;   Dec.  Dig.  <S=>510.] 

Appeal  from  Surrogate's  Court,  Onondaga  County. 

In  the  matter  of  the  petition  of  Aaron  Bearse  to  compel  a  judicial 
settlement  of  the  accounts  of  Jennie  E.  Brown,  as  executrix  of  the 
last  will  of  Izabenda  Fulton,  deceased.    From  a  decree  of  the  Sur- 

4=9For  other  cases  see  same  topic  i-  KEY-NUMBER  In  aU  Key-Numbered  Digests  ft  Indexes 
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rogate's  Court  denying  the  application,  the  petitioner  appeals.     Re- 
versed and  remanded. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,.JJ. 

A.  Lee  Ohnsted  and  Olmsted,  Van  Bergen  &  Searl,  all  of  Syracuse, 
for  appellant. 

William  H.  Harding  and  Goodelle  &  Harding,  all  of  Syracuse,  for 
respondent. 

MERRELL,  J.  The  petitioner  claims  to  be  a  person  interested 
in  the  estate  of  Izabenda  Fulton,  late  of  the  county  of  Onondaga, 
deceased,  and  as  such  has  instituted  a  proceeding  to  obtain  a  judicial 
accounting  by  the  executrix  of  the  will  of  said  decedent.  The  exec- 
utrix contends,  and  the  surrogate  of  Onondaga  county,  in  the  order 
appealed  from,  has  decided,  that  the  petitioner  is  not  a  person  in- 
terested in  said  estate  entitled  to  require  such  accounting,  and  the 
petition  therefore  has  been  dismissed.  The  controversy  involves  the 
construction  of  the  will  of  said  decedent. 

Izabenda  Fulton  died  in  the  county  of  Onondaga,  where  she  then 
resided,  in  the  year  1875,  leaving  a  daughter,  Jennie  E.  Brown,  as 
her  sole  heir  at  law  and  next  of  kin,  her  surviving,  and  leaving  a 
last  will  and  testament,  executed  by  said  decedent  on  the  27th  day  of 
December,  1871.  Subsequent  to  the  death  of  decedent,  and  on  the 
12th  day  of  July,  1875,  said  will  was  duly  admitted  to  probate  in 
Surrogate's  Court  of  said  county  of  Onondaga,  and  letters  testa- 
mentary thereon,  on  said  last-mentioned  date,  duly  issued  out  of  and 
under  the  seal  of  the  said  Surrogate's  Court  to  the  said  Jennie  E. 
Brown,  sole  executrix  in  said  will  named.  Said  executrix  duly  qual- 
ified as  such,  and  entered  upon  and  ever  since  has  acted,  and  is  still 
acting,  as  executrix  of  said  will,  and  said  letters  testamentary  still 
remain  in  full  force  and  effect, 

[1]  After  the  usual  preliminary  and  formal  recitals,  the  instru- 
ment provides : 

"First.  I  give  and  bequeath  to  my  daughter,  Jennie  E.  Brown,  all  of  my 
estate,  both  real  and  personal,  of  every  kind  and  description,  whatsoever. 

"Second.  In  case  the  said  Jennie  E.  Brown  shall  die  without  Issue  then 
and  In  that  case  I  give  and  bequeath  all  of  the  estate  received  by  her  by  virtue 
of  this  instrument  and  held  by  her  at  the  time  of  her  decease  to  the  children 
of  my  brothers,  Ward  Bearse,  and  Aaron  Bearse,  and  to  James  M.  Bearse,  who 
Is  the  son  of  my  deceased  brother,  David  Bearse,  share  and  share  alike." 

By  the  third  and  last  clause  of  the  will  the  said  Jennie  E.  Brown  is 
named  as  sole  executrix. 

It  is  the  contention  of  the  petitioner  that  the  first  clause  of  said 
will,  which  would  seem  in  and  of  itself  to  give  and  bequeath  unto 
the  daughter,  Jennie,  all  of  the  property  of  the  testatrix,  was  limited 
by  the  second  clause,  and  that,  reading  the  two  clauses  together,  the 
daughter  was  not  given  an  estate  in  fee  simple  absolute  in  the  real 
property  of  which  decedent  died  possessed.  It  is  the  claim  of  the 
petitioner  that  such  part  of  decedent's  property  as  might  remain  and 
be  held  by  said  daughter  at  the  latter's  decease,  in  case  she  should 
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leave  no  issue  her  surviving,  should  pass  to  the  persons  named  in 
the  second  clause  of  said  will. 

On  the  other  hand,  the  daughter  claims  that  the  testatrix,  hav- 
ing by  the  first  clause  of  the  will  bestowed  upon  her  all  of  her  estate, 
both  real  and  personal,  and  of  every  kind  and  description  whatso- 
ever, without  limitation  therein  expressed,  the  second  paragraph  of 
the  will  was  repugnant  thereto,  and  that  her  estate  cannot  thereby  be 
taken  away. 

The  petitioner  is  a  son  of  Ward  Bearse,  a  brother  of  testatrix,  and 
one  of  the  persons  specified  in  the  second  clause  of  the  will.  There- 
fore, if  petitioner  is  correct  in  the  interpretation  he  seeks  to  put  upon 
said  will,  he  is  an  interested  party  and  entitled  to  obtain  an  account- 
ing by  said  executrix,  pursuant  to  the  provisions  of  the  Code  of  Civil 
Procedure.  No  accounting  has  ever  been  had  by  said  executrix  since 
letters  were  issued  to  her.  She  is  now  over  60  years  of  age  and  is 
without  issue. 

What,  then,  was  the  intention  of  the  testatrix  as  to  the  disposition 
of  her  property  and  estate  by  the  two  clauses  of  her  will  above 
quoted?  By  the  first  clause  it  will  be  noted  the  testatrix  gives  and 
bequeaths  to  her  said  daughter  all  of  her  estate,  both  real  and  per- 
sonal, of  every  kind  and  description  whatsoever.  The  usual  words  of 
inheritance,  where  an  intention  exists  to  convey  an  absolute  estate, 
are  wanting.  Still,  in'  and  of  itself,  it  must  be  conceded  that  the 
first  clause,  taken  alone,  would  be  sufficient  to  bestow  upon  the  daugh- 
ter all  of  the  estate  and  property  of  the  testatrix.  By  the  second 
clause  it  is  provided  that,  .in  case  the  daughter  shall  die  without  issue, 
then  all  of  the  estate  received  by  her  under  the  will  and  held  by  her 
at  the  time  of  her  decease,  is  given  and  bequeathed  to  the  children 
of  Ward  Bearse  and  Aaron  Bearse,  brothers  of  testatrix,  and  to 
James  M.  Bearse,  a  son  of  a  deceased  brother,  share  and  share  alike. 
It  seems  entirely  clear  to  pie  that  it  was  the  intention  of  the  testa- 
trix by  the  second  clause  of  the  will  to  limit  the  estate  which  she  gave 
to  her  daughter  in  the  first  clause ;  that  is,  she  intended,  not  that  her 
daughter  should  take  an  unconditional  estate  in  the  property,  but  that 
such  part  thereof  as  might  remain  after  the  daughter's  death  with- 
out leaving  issue  and  be  then  held  by  her,  should  pass  to  the  neph- 
ews or  nieces  specified  in  the  second  paragraph. 

A  great  many  cases  are  cited  by  counsel  in  their  respective  briefs 
as  authority  for  the  positions  taken  for  and  against  the  petitioner 
herein.  Canons  of  interpretation  are  invoked  to  discover,  if  possible, 
the  intention  of  the  testatrix  in  the  use  of  the  language  of  her  will. 
Indeed,  the  courts  have  laid  down  certain  canons  of  construction  to 
be  applied  in  cases  where  the  language  used  in  a  will  is  ambiguous 
and  the  intention  of  the  testator  hidden  or  ttncertain.  The  reS  test 
in  the  construction  of  a  will  is  to  determine,  if  possible,  what  in  fact 
was  the  intention  of  the  testator.  It  has  been  often  remarked  that 
no  will  has  a  brother,  and  it  is  undoubtedly  true  that  reliance  must 
chiefly  be  had  upon  the  provisions  of  the  instrument  under  considera- 
tion in  order  to  discover  the  intention  of  the  testator,  rather  than 
through  the  application  of  rules  of  construction. 
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The  respondent  cites  the  old  common-law  case  of  Jackson  v.  Bull, 
10  Johns.  19,  and  a  number  of  other  kindred  cases,  holding  that,  in 
cases  where  a  will  in  one  clause  grants  an  estate  in  clear  and  decisive 
terms,  such  estate  cannot  be  taken  away  or  cut  down  by  any  subse- 
quent words  that  are  not  as  clear  or  decisive  as  the  words  creating 
tiie  estate,  and  that  any  subsequent  paragraph  of  the  will  tending  in 
any  manner  to  cut  down  such  provisions  is  repugnant  to  the  first 
provision  and  void.  This  undoubtedly  was  the  law  prior  to  the  Re- 
vised Statutes,  and  to  some  extent  and  in  some  cases  is  still  applica- 
ble. Since  the  enactment  of  the  Revised  Statutes  the  trend  of  au- 
thority seems  to  be  against  any  construction  destroying  a  clause  in  a 
will  which  Umits  or  cuts  down  a  prior  absolute  gift.  The  most  that 
can  be  said  of  the  authorities  cited  by  the  respondent  is  that  an  ab- 
solute estate  given  in  one  part  of  a  will  in  clear  and  decisive  terms 
cannot  be  cut  down  or  limited  by  a  subsequent  part  of  the  will,  un- 
less the  subsequent  part  is  expressed  in  equally  as  clear  and  decisive 
language  as  the  part  giving  the  absolute  estate.  The  difficulty  with 
the  application  of  such  authorities  cited  by  the  respondent  to  the  will 
in  question  is  that  the  terms  of  the  second  clause  seem  to  be  no  less 
clear  than  those  of  the  first.  While  the  first  clause  gives  to  the  daugh- 
ter all  of  the  property  of  testatrix,  the  second  clause  immediately 
thereafter  limits  such  gift  by  a  provision  that,  if  the  daughter — 

"shall  die  without  Issue,  then  and  In  that  case  I  give  and  bequeath  all  of  the 
«state  received  by  her  by  virtue  of  this  Instrument  and  held  by  her  at  the  time 
of  her  decease  to  the  children  of  my  brothers,  Ward  Bearse  and  Aaron  Bearse, 
and  to  James  M.  Bearse,  who  is  a  son  of  my  deceased  brother,  David  Bearse, 
share  and  share  alike." 

Can  there  be  any  question  that  by  these  two  provisions,  read  to- 
gether, it  was  the  intention  of  the  testatrix  to  turn  over  to  her  daughter, 
Jennie,  all  of  her  estate,  and  that  the  same  should  vest  in  such  daugh- 
ter, subject  to  bein|;  divested  as  to  such  part  thereof  as  the  daughter 
might  hold  at  the  time  of  her  decease  without  issue?  What  possible 
object  could  the  testatrix  have  had,  if  it  was  her  intention  to  give  to  the 
daughter  an  absolute  estate  in  all  of  her  property,  to  have  included 
the  second  clause  of  her  will?  Indeed,  if  it  was  the  intention  of  the 
testatrix  that  her  daughter  should  take  all  of  her  estate,  said  daughter 
being  her  sole  heir  at  law  and  next  of  kin,  was  it  necessary  for  the 
testatrix  to  make  a  will  at  all  ?  The  statutes  of  the  state  would  fully 
carry  out  such  intention,  unassisted  by  any  testamentary  act.  The 
provisions  of  the  second  clause  certainly  had  some  force,  or  they  would 
not  have  been  included  in  the  will.  The  law  is  elementary  that  it  is 
the  duty  of  courts,  in  construing  wills,  to  include  all  parts  of  the  will, 
and  to  construe  the  same  in  relation  to  each  other,  and  so  far  as  pos- 
sible to  form  one  consistent  whole.  It  was  the  evident  intention  of  the 
testatrix  to  provide  amply  for  her  daughter,  but  if,  upon  the  daughter's 
death  without  issue,  she  should  still  hold  some  part  of  the  estate  given 
her  by  said  will,  that  such  part  of  the  estate  should  go  to  the  relatives 
and  next  of  kin  of  the  testatrix  rather  than  to  members  of  her  hus- 
band's family;  in  other  words,  that  the  property  which  she  had  ac- 
ctunulated  should  go  to  her  own  blood  relatives.    If,  in  interpreting  this 
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will,  we  eliminate  the  word  "Second,"  following  the  first  clause,  and 
read  the  second  clause  as  a  part  of  the  first,  the  intention  of  the  tes- 
tatrix is  manifest.  I  cannot  but  believe  that  the  testatrix  intended 
that  such  disposition  should  be  made  of  her  property  as  the  reading 
of  the  two  clauses  together  would  provide.  It  is  a  well-known  prin- 
ciple of  construction  that  every  expression  in  a  will  should,  if  possible, 
be  given  some  effect,  and  that  a  clause  of  a  will  is  never  rejected,  ex- 
cept as  it  may  be  necessary  to  uphold  another  clause  entirely  irrecon- 
cilable thereto. 

The  case  of  Leggett  v.  Firth,  53  Hun,  152,  6  N.  Y.  Supp.  158,  affirm- 
ed in  Court  of  Appeals  132  N.  Y.  7,  29  N.  E.  950,  construes  a  will 
similar  to  that  under  consideration  here.  By  the  provisions  of  that 
will  the  testator  gave,  devised,  and  bequeathed  to  his  wife  "all  the  rest 
and  residue  of  my  estate,  but  on  her  decease,  the  remainder,  if  any, 
I  give  and  devise  to  my  children  *  *  *  in. equal  shares."  The 
court  held  that  the  wife  took  a  fee  in  the  premises  in  question  in  that 
action,  subject  to  the  condition  that  the  power  of  disposition  should 
be  exercised  during  her  lifetime,  and  that  under  said  will  a  valid  and 
expectant  estate  passed  to  the  children  of  the  testator,  liable  only  to  be 
defeated  by  the  exercise  of  the  power  of  disposition  given  the  wife 
during  her  lifetime. 

In  Terry  v.  Wiggins,  47  N.  Y.  512,  testator,  by  his  will,  gave  his 
wife  certain  real  estate  for  her  sole  and  absolute  use  and  disposition, 
and  also  all  his  other  property  and  effects  for  her  own  personal  and 
independent  use  and  maintenance,  with  full  power  to  sell  and  dispose 
of  the  same  if  she  should  require  it  or  deem  it  expedient  so  to  do. 
After  the  wife's  death,  the  executors  were  authorized  to  invest  what- 
ever residue  there  might  remain  of  testator's  property  for  the  benefit 
of  a  certain  religious  society.  Testator  died  in  1862,  and  his  wife  six 
years  later.  She  never  disposed  of  any  of  the  real  estate,  and  her  heirs 
brought  action  in  ejectment  to  recover  possession  of  the  lands.  The 
court  held  that  the  widow  had  a  life  estate  only  in  the  property,  with  a 
conditional  power  of  disposal  during  her  lifetime,  and  that  the  limita- 
tion over  was  not  repugnant  to  the  devise  and  was  valid. 

The  case  of  Kurtz  v.  Wiechmann,  75  App.  Div.  26,  77  N.  Y.  Supp. 
964,  considers 'the  effect  of  a  subsequent  clause  in  a  will  destroying 
the  plain  provisions  of  a  previous  clause.  In  that  case  the  testator  de- 
vised his  estate  to  his  wife  in  fee  simple  absolute  and  with  full  power 
to  sell  and  convey.    The  will  also  provided  that : 

"After  the  death  of  my  said  wife,  the  remainder  of  my  estate  Is  to  be 
divided  In  halves,  one  half  to  he  dirlded  among  the  legal  heirs  on  my  side, 
and  the  other  half  between  the  legal  heirs  of  my  wife." 

The  court  held  that  the  testator's  wife  did  not  take  an  estate  in  fee 
simple  absolute,  but  only  a  life  interest  therein,  with  the  powers  speci- 
fied in  the  will.    Judge  Williams,  writing  in  the  case,  said : 

"The  person  who  drew  the  will  apparently  did  not  appreciate  fnlly  the 

meaning  of  the  terms  used  in  the  first  part  of  the  third  clause,  but  taking  the 
two  clauses  together  we  have  no  difficulty  in  understanding  what  was  in- 
tended to  be  accomplished  by  the  will.  There  is  no  legal  rule  which  inter- 
feres with  our  giving  effect  to  this  evident  intention  of  the  testator.  The  only 
rule  suggested  Is  the  one  relating  to  the  cutting  down  of  an  abeolute  estate 
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given  by  langnag^  of  one  part  of  a  will  by  the  language  of  a  subsequent  part 
thereof.  This  rule  la  as  follows:  -Wheh  an  absolute  estate  Is  given  in  one 
part  of  a  will  In  clear  and  decisive  terms,  such  estate  cannot  be  cut  down 
or  limited  to  a  life  estate  by  a  subsequent  part  of  the  will,  unless  the  part 
providing  for  the  life  estate  is  expressed  in  as  clear  and  decisive  language  as 
the  part  giving  the  absolute  estate.'  In  this  case  the  fourth  clause  expresses 
the  Intention  to  limit  the  estate  of  the  widow  to  a  life  use  and  give  the  re- 
mainder to  other  persons  Just  as  clearly  as  language  can  be  made  to  do  It 
The  rule  referred  to,  therefore,  In  no  way  interferes  with  the  construction 
given  us  as  to  the  will."  \ 

It  seems  to  me  that  the  same  observations  can  well  be  made  of  the 
two  provisions  of  the  will  of  Izabenda  Fulton  now  under  consideration. 
While  she  does  state  in  the  first  clause  that  she  gives  and  bequeaths  to 
her  daughter,  Jennie,  all  of  her  estate,  both  real  and  personal,  of  every 
kind  and  description  whatsoever,  by  the  second  clause,  in  no  less  posi- 
tive, clear,  and  unambiguous  terms,  she  provides  that  as  to  such  part 
of  her  said  property  which  the  daughter  shall  receive  under  that  will, 
and  which  she  may  hold  at  her  decease  without  issue,  shall  pass  to  and 
become  the  property  of  the  persons  mentioned  in  said  second  clause. 
To  the  same  effect  are  the  following  cases:  Matter  of  McClure,  136 
N.  Y.  238,  32  N.  E.  758;  Mee  v.  Gordon,  187  N.  Y.  400,  80  N.  E.  353, 
116  Am.  St.  Rep.  613,  10  Ann.  Cas.  172;  JVIatter  of  Griffin,  75  Misc. 
Rep.  441,  135  N.  Y.  Supp.  518;  Avery  v.  Everett,  110  N.  Y.  317,  18 
N.  E.  148,  1  L.  R.  A.  264,  6  Am.  St.  Rep.  368 ;  Vanderzee  v.  Slinger- 
land,  103  N.  Y.  47, 8  N.  E.  247,  57  Am.  Rep.  701. 

[2,  3]  It  perhaps  is  unfortunate  that  the  question  as  to  the  interpre- 
tation of  said  will  arises  in  the  manner  that  it  does  in  this  proceeding, 
as  nobody  would  probably  be  bound  by  the  determination,  save  the 
executrix  and  the  petitioner.  It  is  not  necessary  for  us  to  hold,  it  seems 
to  me,  just  what  estate  the  daughter  took  in  the  property  of  the  testa- 
trix, whether  it  was  merely  a  life  estate  with  a  remainder  over  to  the 
children  of  the  brothers  of  testatrix,  or  whether  it  is  within  the  power 
of  the  daughter  to  dispose  of  all  of  the  estate  which  she  received  un- 
der the  will  prior  to  her  decease,  and  thus  cut  off  the  petitioner  and 
others  of  his  class.  All  that  is  necessary  for  us  to  determine,  it  seems 
to  me,  is  as  to  whether  or  not,  under  the  terms  of  the  will,  the  petition- 
er has  some  contingent  interest  in  the  property  of  the  testatrix.  I  am 
convinced  that  he  has  such  a  contingent  interest.  Whether  such 
interest  may  be  cut  off  by  act  of  the  daughter  is  not  here  important. 
The  fact  remains  in  my  judgment  that  under  the  terms  of  the  will 
the  petitioner  has  a  contingent  interest  in  the  property  of  testatrix. 
If  so  he  is  entitled  to  an  accounting. 

I  am  of  the  opinion  that  the  estate  of  the  testatrix  under  her  will 
vested  in  Jennie  E.  Brown,  subject  to  being  divested  as  to  such  portion 
thereof  as  might  remain  at  the  death  of  said  daughter  without  leaving 
issue,  said  remainder,  if  any,  under  the  terms  of  said  will,  passing  to 
the  children  of  the  brothers  o.f  testatrix  named  in  the  second  clause  of 
her  will,  and  that  the  petitioner  is  a  person  interested  in  the  estate  of 
said  decedent,  and  entitled  to  the  accounting  demanded. 

The  decree  of  the  surrogate  should  be  reversed,  and  matter  be  re- 
mitted to  Surrogate's  Court,  to  proceed  upon  the  petition  filed.  All 
concur. 

Decree  reversed,  without  costs,  and  matter  remitted  to  the  surrogate, 
to  proceed  upon  the  petition  filed  with  him. 
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STEKN  V.  INTERNATIONAL  RY.  CO.  et  al.    (No.  55A) 
(Supreme  Court,  Appellate  DlTislon,  Fourth  Department    April  28,  1915.) 

1.  Municipal    Cobpobations    <e=»706 — Use    of    Stbeets— Coixisions— Neo- 

UOENCE. 

Tbe  driving  of  an  automobile  faster  than  permitted  by  an  ordinance  de- 
claring that  the  driving  of  an  automobile  more  than  18  miles  an  hour  Is 
'  presumptive  evidence  of  imprudent  driving  and  requiring  operators  to 
drive  prudently  and  at  a  speed  which  will  not  endanger  the  property  or 
life  of  any  person,  is  only  presumptive  evidence  of  negligence  of  the 
driver;  but  the  question  of  negligence  is  for  the  Jury,  where  experts 
testified  that  a  car  could  be  driven  at  20  miles  per  hour  with  safety,  un- 
der conditions  existing  at  the  time  and  place  of  an  accident,'  and  the 
evidence  was  conflicting  as  to  the  speed  of  the  car,  whether  at  6  or  35 
miles  per  hour. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  | 
1518;  Dec.  Dig.  <g=»706.] 

2.  Stbeet  Railboads  e=>8& — ^PoiJS  in  Stbket»— Faii.0bk  to  Remove— Lia- 

bility FOB  INJUBT. 

A  city,  granting  to  a  street  railway  company  authority  to  electrify  a 
street  railroad  operated  under  a  franchise  for  horse  cars,  but  not  desig- 
nating the  location  of  necessary  poles  for  trolley  wires,  may  compel  the 
removal  of  poles  erected  in  the  center  of  the  street,  when  rendered  dan- 
gerous by  change  in  the  conditions  and  use  of  the  street ;  and  the  negli- 
gent failure  so  to  do  renders  the  company  liable  for  damages  sustained, 
in  consequence  of  the  obstructions,  by  persons  lawfully  using  the  street. 

[Ed.  Note. — ^For  other  cases,  see  Street  Railroads,  Cent.  Dig.  U  150, 
173,  183-185,  187 ;   Dec.  Dig.  <8=»88.] 

8.  Mabteb  and  Sebvant  <&=9302 — ^Aors  or  Sebvant— iNJxntT  to  Thibd  Pbb- 

SON— LlABIUTT  OF  MaSTEB. 

The  act  of  the  general  manager,  sales  agent,  and  demonstrator  of  a 
motor  car  company  in  driving  a  car  of  the  company  is  prima  facie  within 
the  scope  of  his  duties,  and  the  mere  fact  that  he  invited  persons  to  ride 
with  him  did  not  show  that  he  acted  outside  the  scope  of  his  employment, 
so  that  the  company  was  liable  for  his  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §S  1217- 
1221,  1225,  1229;   Dec.  Dig.  «=»302.] 

4.  Tbial  <g=140 — Question  fob  Jubt— CBEDiBn-rrr  of  ■Witnesses. 

The  credibility  of  an  interested,  but  uncorroborated,  witness  is  for  tlie 
Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §{  334,  335;  Dec.  Dig. 
<g=>140.] 

6.  Negligence  $=»15 — Concubbino  Negligence— Liabilitt. 

Where  one  receives  an  Injury  from  two  concurring  cau.ses,  in  the  ab- 
sence of  either  of  which  no  accident  would  have  occurred,  the  persons 
responsible  for  each  cause  are  Jointly  liable. 

[Ed.  Note. — ^For  other  cases,  see  Negligence,  Cent  Dig.  f  18;  Dec. 
Dig.  <S=>15.] 

6.  Municipal  Cobpobations  «s»661 — Highways— Regulation— Leoiblattvb 
AimroBiTY. 

The  Legislature,  acting  for  the  people,  has  paramount  authority  over 
the  highways  for  travel,  subject  to  the  limited  rights  of  abutting  projwrty 
owners  and  local  authorities;  but  the  local  authorities  may  not  abridge 
or  curtail  the  public  rights  In  the  highways. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  Si 
1432,  1434-1436;   Dec.  Dig.  <g=>661.] 

4=9F»r  other  cases  see  same  topic  ft  KEV-MUMBBR  In  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  STERN   V.  INTEBNATIONAL   BT.  CO  621 

7.  Stbket  Railboadb  ©=s>81 — Fbanchibes— IiEGisi-ative  Axtihomtt. 

A  street  railway  company,  obtaining  a  franchise  to  operate  care  over 
streets,  can  only  exercise  its  rights  in  a  reasonable  manner,  and  so  as 
not  to  unnecessarily  Interfere  with  the  rights  of  the  public. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  S§  172-177 ; 
Dec.  Dig.  «=>  81.] 

8.  Steeet  RAII.R0ADS  <S=3ll7 — Franchises— IJEQisiATiVE  Authobitt. 

Whether  a  street  railway  company,  obtaining  from  a  city  permission 
to  electrify  Its  lines,  was  negligent  in  maintaining  trolley  wire  poles  In 
the  center  of  the  street,  held,  under  the  evidence,  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  §§  2.3»- 
257 ;  Dec.  Dig.  «=>117.] 

9.  MUNICIPAI,    COBPOBATIONS    <g=>692— OBSTBUCTIONS    IK     STBEETS— DlABILITT. 

A  city  must  keep  Its  streets  free  from  obstructions  which  are  unau- 
tho^-ized,  and  must  remove  unnecessary  obstructions,  and  where  It  fails 
to  do  so  It  is  guilty  of  permitting  a  nuisance. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1493;  Dec.  Dig.  <g=»692.] 

Kruse,  P.  J.,  and  Lambert,  3.,  dissenting. 

Appeal  from  Trial  Term,  Erie  Cotmty. 

Action  by  Edith  M.  Stern,  as  administratrix  of  Philip  H.  Stem,  de- 
ceased, against  the  International  Railway  Company  and  others.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for 
new  trial,  made  on  the  usual  grounds,  defendants  appeal.    AflRrmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Porter  Norton,  of  Buffalo  (Norton,  Penny,  Spring  &  Moore,  of 
Buffalo,  of  counsel),  for  appellant  International  Ry.  Co. 

George  E.  Pierce  and  William  S.  Rann,  Corp.  Counsel,  of  Buffalo, 
for  appellant  City  of  Buffalo. 

Clinton  B.  Gibbs,  of  Buffalo,  for  appellant  Windsor  Motor  Car  Co. 

Thomas  A.  Sullivan,  of  Buffalo  (Sullivan,  Bagley  &  Wechter,  of 
Buffalo,  of  counsel),  for  respondent. 

•  MERRELL,  J.  This  action  is  brought  by  the  plaintiff,  Edith  M. 
Stern,  as  administratrix  of  the  estate  of  her  deceased  husband,  Philip 
H.  Stem,  to  recover  damages  for  the  benefit  of  herself,  as  widow,  and 
two  small  children,  a  boy  and  a  girl,  as  next  of  kin  surviving  her  said 
husband,  upon  the  theory  that  his  death  was  caused  by  the  negligence 
of  the  defendants. 

Plaintiff's  intestate  was  killed  on  the  evening  of  April  23,  1912,  at 
about  dusk,  by  being  thrown  from  an  automobile  in  which  he  was 
riding  on  Main  street  in  the  city  of  Buffalo.  The  automobile  was 
a  five-passenger  Kline  car,  and  was  the  property  of  the  defendant 
Windsor  Motor  Car  Company.  Said  defendant  company  was  engaged 
in  the  sale  of  motor  cars  in  the  city  of  Buffalo.  At  the  time  of  the 
accident  the  automobile  was  directly  in  charge  of  and  being  driven  by 
one  C.  C.  Fairman,  who  was  then  and  for  some  time  prior  thereto  had 
been  in  the  employ  of  said  Motor  Car  Company  in  the  capacity  of  a 
general  manager,   salesman,  and   demonstrator  of   cars  which  said 
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company  had  for  sale.  The  evidence  would  indicate  that  it  was  a  part 
of  Fairman's  duties  as  sales  agent  for  said  Motor  Car  Company  to 
look  up  prospective  customers  for  the  car  which  he  was  selling,  and 
to  demonstrate  the  operation  and  advantages  of  the  car  which  he 
offered  to  possible  purchasers,  and  that  it  was  customary  to  take  such 
prospective  or  possible  customers  to  ride  in  the  car  which  he  was 
selling.  On  the  evening  of  the  accident  Fairman  drove  the  car,  already 
loaded  with  four  passengers  besides  himself,  up  to  the  German-Amer- 
ican Restaurant  in  Buffalo,  where  plaintiff's  intestate  and  a  friend 
were  dining,  and  invited  them  to  join  the  party  for  a  ride.  Stern  de- 
murred at  first,  suggesting  Jhat  the  car  was  already  loaded  to  its  ca- 
pacity, and  saying  that  he  must  go  to  his  home.  Upon  being  further 
urged  by  Fairman,  plaintiff's  intestate  took  a  seat  in  the  tonneau  of 
the  car  upon  the  understanding  that  Fairman  would  take  hinf  home. 
He  was  then  driven  out  upon  Main  street.  Stern  two  or  three  times 
suggested  to  Fairman  that  he  take  him  home,  but  the  latter  insisted  on 
his  going  for  a  little  ride,  and  promised  to  take  him  home  a  little  later. 
As  the  automobile  was  being  driven  northerly  on  Main  street,  and 
when  near  the  point  where  Florida  street  intersects  the  same,  the  car 
in  which  plaintifTs  intestate  was  riding  caught  up  to  a  small  run- 
about automobile  which  was  traveling  in  the  same  direction.  Just 
ahead  of  the  small  automobile  was  a  mail  wagon  also  traveling  north 
near  the  curb.  As  the  car  driven  by  Fairman  came  up  behind  the  runa- 
bout, Fairman  turned  out  to  the  left  with  a  view  of  passing.  He,  how- 
ever, gave  no  signal  of  such  intention  to  pass,  and  just  as  he  turned  to 
the  left  the  small  automobile  did  likewise,  with  the  intention  of  pass- 
ing the  mail  wagon.  This  movement  on  the  part  of  the  small  auto- 
mobile made  it  necessary  for  Fairman  to  swing  out  still  further  to  the 
left,  and  in  doing  so  his  car  came  in  collision  with  one  of  the  series 
of  iron  poles  maintained  through  the  center  of  Main  street  about 
midway  between  curbs  to  support  the  electric  wires  or  cables  trans- 
mitting electric  current  for  the  propulsion  of  the  cars  of  the  defend- 
ant International  Railway  Company. 

[  1  ]  The  testimony  of  the  witnesses  differs  somewhat  as  to  the  speed 
at  which  Fairman  was  driving  the  car  when  attempting  to  pass  the  run- 
about. One  witness  puts  it  as  iow  as  6  miles  per  hour,  while  others 
estimate  the  speed  as  about  IS^o  20  miles  per  hour,  and  still  others  as 
high  as  35  miles  per  hour.  'An  ordinance  adopted  by  the  city  re- 
quired operators  of  motor  vehicles  in  the  city  streets  to  drive  their 
cars  in  a  careful  and  prudent  manner  and  at  a  rate  of  speed  so  as  not 
to  endanger  the  property,  life,  or  linlb  of  any  person.  And  the  driv- 
ing of  a  motor  car  at  the  place  where  this  accident  occurred  at  a  rate 
of  speed  of  over  18  miles  an  hour  was,  by  the  ordinance,  made  pre- 
sumptive evidence  of  careless  and  imprudent  driving.y  Expert  evidence 
was  introduced  showing  that  a  car  could  be  driven  with  safety,  and 
under  conditions  existing  at  the  place  and  time  of  the  accident,  at  the 
rate  of  20  miles  an  hour.  From  the  evidence  it  is  quite  probable  that 
Fairman  was  driving  at  a  rate  equal  or  in  excess  of  that  mentioned  in 
the  city  ordinance;  but,  even  had  he  exceeded  such  rate,  it  was  only 
presumptive  evidence  of  imprudence  on  his  part,  and  the  court  very 
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properly  left  the  question  of  the  driver's  carelessness  in  that  respect 
for  the  determination  of  the  jury. 

[2]  Main  street,  at  the  point  where  the  accident  occurred,  was  one 
of  the  main  thoroughfares  of  the  city.  Its  total  width  was  about  100 
feet.  Its  paved  portion  between  curbs  was  50  feet,  leaving  a  space 
for  sidewalk  and  grass  on  either  side  of  about  25  feet.  Along  the  pav- 
ing, midway  between  the  curbs,  runs  the  double  surface  tracks  of  the 
defendant  International  Railway  Company.  These  tracks  are  of  stand- 
ard gauge  of  4  feet  8^^  inches  from  rail  to  rail.  The  distance  from  the 
easterly  rail  of  the  south-bound  track  to  the  westerly  rail  of  the  north- 
bound track  was  6.4  feet.  Midway  between  the  north-bound  and  the 
south-bound  tracks  the  defendant  International  Railway  Company  had 
erected  and  maintained  the  line  of  iron  poles  before  mentioned. 
These  poles  were  of  lattice-work  construction,  of  ^-inch  stuflF,  some- 
what irregular  in  shape,  being  about  8V^  inches  by  6%  inches,  riveted 
together,  and  were  about  18  feet  high  above  the  surface  of  the  street. 
The  distance  between  poles  in  the  vicinity  of  the  accident  varied 
from  121.5  feet  to  126.7  feet.  They  were  set  in  conical  bases  in  the 
pavement.  At  the  top  of  the  poles  were  placed  arms  extending  to  the 
east  and  to  the  west,  supporting  the  trolley  wires  over  the  street  rail- 
way tracks.  The  street  between  curbs  was  paved  with  asphalt,  except 
that  the  space  between  the  street  car  tracks  was  paved  with  stone. 
Nothing  interfered  with  the  passage  of  vehicles  from  one  side  of 
the  street  to  the  other,  except  the  poles  of  the  defendant  Internation- 
al Railway  Company.  The  rights  of  said  defendant  in  said  street  came 
originally  through  a  franchise  granted  by  the  Legislature  to  the  Buf- 
falo Street  Railway  in  1866  to  construct  and  operate  in  said  street  a 
surface  railway,  with  horse-drawn  cars.  The  defendant  International 
Railway  Company  has  succeeded  to  and  now  owns  all  the  rights  granted 
to  the  Buffalo  Street  Railway  Company  by  said  franchise.  In  the 
year  1889  the  common  council  of  the  city  of  Buffalo  granted  authority 
to  electrify  said  road,  and  to  operate  its  cars  by  means  of  an  electric 
current  by  means  of  a  trolley.  This,  of  course,  necessitated  the  erec- 
tion of  poles  to  support  the  trolley  wires.  The  location  of  the  poles 
was  not  regulated  by  the  city  authorities,  and  the  center  pole  con- 
struction was  adopted,  instead  of  the  double  or  side  pole  construc- 
tion, where  the  poles  might  be  placed  outside  the  paved  portion  of  the 
street. 

It  requires  no  argument  to  show  that  the  center  pole  construction 
was  a  more  or  less  dangerous  one,  with  its  line  of  poles  sticking  up  out 
of  the  surface  of  an  otherwise  clear  and  unobstructed  pavement,  as 
compared  with  the  side  pole  construction  where  the  poles  supporting 
the  trolley  wires  were  entirely  outside  of  the  paved  portion  of  the 
street.  But  what  was  originally  a  palpably  dangerous  construction 
became  a  still  greater  menace  by  the  introduction  into  general  use  of 
the  automobile  and  self-propelled  vehicles.  The  comparatively  slow 
going  horse-drawn  vehicles  in  general  use  in  1889  could  avoid  the 
poles  so  placed  in  the  center  of  the  street  with  reasonable  safety,  but  the 
rapid  transit  of  the  motor  vehicles  which  have  now  come  into  general 
use  makes  a  condition  once  comparatively  free  from  hazard  now  ex- 
tremely dangerous.    Indeed,  the  conditions  arising  out  of  siich  center 
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pole  construction  became  so  dangerous  in  another  part  of  the  same 
street  that  the  common  council,  in  1909,  unanimously  adopted  a  resolu- 
tion requiring  the  defendant  International  Railway  Company  to  re- 
move such  center  poles,  "the  same  being  dangerous  to  traffic  in  said 
street,"  and  in  compliance  therewith  the  company  removed  such  center 
poles  and  adopted  the  side  pole  construction,  thus  entirely  eliminat- 
ing the  poles  from  the  paved  portion  of  the  street. 

Not  only  was  it  within  the  power  of  the  municipal  authorities  to  re- 
move these  obstructions  in  a  public  street,  rendered  dangerous  by  rea- 
son of  changed  conditions  and  use  of  such  street,  but  it  was  their  plain 
duty  to  the  public  to  remedy  the  danger  by  the  removal  of  the  poles. 
Neglecting  to  do  this,  the  city  clearly  became  liable  for  damages  sus- 
tained by  persons  lawfully  using  the  street  and  who  suffered  injuries 
due  to  such  obstructions.  D.,  L.  &  W.  R.  R.  Co.  v.  City  of  Buffalo, 
158  N.  Y.  266,  271,  53  N.  E.  44. 

It  is  the  contention  of  the  plaintiff  that  the  defendant  Windsor 
Motor  Car  Company,  through  its  representative,  Fairman,  was  neg- 
ligent in  the  management  of  its  car,  and  that  the  placing  and  main- 
tenance of  the  trolley  poles  through  the  center  of  the  street  was  a 
negligent  act  on  the  part  of  the  defendant  International  Railway 
Company,  which  combined  to  cause  the  accident  and  the  death  of  her 
intestate;  in  other  words,  that  the  carelessness  of  the  automobile 
driver,  which  plaintiff  claims  was  attributable  to  the  Motor  Car  Com- 
pany, and  the  negligent  location  and  maintenance  of  the  poles  by 
the  defendant  Railway  Company,  were  concurring  acts  of  negligence 
causing  the  accident,  and  that  the  city  of  Buffalo,  in  permitting  the 
obstruction  of  its  street  by  said  poles,  suffered  a  nuisance  to  exist, 
and  that  said  city  is  jointly  liable  with  the  other  parties  defendant. 
The  case  was  submitted  to  the  jury  in  a  concise  and  what  seems  to 
me  to  be  an  extremely  able  charge,  fairly  presenting  the  questions 
involved. 

[3,  4]  Considering  first  the  negligence  of  the  defendant  Windsor 
Motor  Car  Company:  The  evidence  charging  said  company  is  not 
strong.  The  evidence  shows  that  at  the  time  of  the  accident  Fainnan, 
who  drove  the  car  and  whose  acts  are  claimed  to  have  been  neg- 
ligent, was  the  general  manager,  sales  agent,  and  demonstrator  of 
the  defendant  in  connection  with  its  Buffalo  establishment.  At  the 
time  of  the  accident  he  was  driving  the  car  of  said  Motor  Company. 
Such  relation  ordinarily  would  make  out  a  prima  facie  case  charging 
the  defendant  company  with  any  negligence  on  his  part.  McCann  v. 
Davison,  145  App.  Div.  522,  130  N.  Y.  Supp.  475 ;  Norris  v.  Kohler, 
41  N.  Y,  42,  44.  In  a  very  recent  case  which  passed  through  this  court, 
the  Court  of  Appeals  enunciated  the  same  doctrine.  Ferris,  as  Adm'r, 
V.  Sterling,  as  Ex'x  (Ct.  App.  Decision,  Feb.  25,  1915)  108  N.  E.  406. 

Of  course,  the  defendant  Motor  Car  Company  is  only  chargeable 
with  the  negligence  of  its  driver  in  case  he,  at  the  time,  was  about  the 
business  of  his  employer.  If  he  was  not  acting  at  the  time  within  the 
scope  of  his  employment,  but  was  on  jipurely  pleasure  trip  of  his  own, 
the  company  cannot  be  held  liable.  The  plaintiff  claims  that  in  tak- 
ing these  people  to  ride  the  demonstrator,  Fairman,  was  showing  off 
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the  good  points  of  the  car  to  persons  who  were  liable  to  purchase, 
and  that  therefore  he  was  about  his  master's  work.  PlaintifiE  urges 
the  fact  that  competition  in  the  sale  of  automobiles  was  keen,  and 
that  Fairman  was  acting  well  within  the  scope  of  his  employment  in 
demonstrating  this  car  by  means  of  the  free  ride  which  he  was  giv- 
ing to  his  passengers  when  the  accident  occurred.  On  the  other 
hand,  Colegrove,  the  treasurer  of  the  Windsor  Motor  Car  Company, 
testified  that  he  had  forbidden  Fairman  taking  the  car  out  after  half 
past  6  o'clock  in  the  evening,  and  that  therefore  he  was  acting  at  the 
time  of  the  accident  in  disobedience  of  orders.  Colegrove's  testimony 
lacks  corroboration,  and,  of  course,  being  an  interested  witness,  his 
credibility  was  for  the  jury.  Gulliver  v.  Blauvelt,  14  App.  Div.  523, 
43  N.  Y.  Supp.  935;  Cunningham  v.  Castle,  127  App.  Div.  580,  111 
N.  Y.  Supp.  1057. 

The  question  as  to  whether  Fairmaii's  management  of  the  car  was 
negligent  was  submitted  to  the  jury  under  proper  instructions,  and, 
as  well,  the  question  of  Stern's  freedom  from  contributory  negU- 
gence.  The  jury,  by  its  verdict,  resolved  those  questions  in  favor  of 
the  plaintiff.  The  court,  who  heard  the  witnesses,  declined  to  set 
aside  the  verdict  as  against  the  weight  of  the  evidence,  and  I  cannot 
say  that  he  was  not  justified  in  so  refusing.  I  cannot  say  that  the 
jury  were  not  justified  in  drawing  the  inference  that  Fairman,  at  the 
time  of  the  accident,  was  acting  in  the  course  of  his  employment. 

[5]  As  to  the  question  of  liability  on  the  part  of  the  International 
Railway  Company,  it  is  undoubtedly  the  rule  that  where  a  person 
receives  an  injury  resulting  from  two  concurring  causes,  in  the  ab- 
sence of  either  of  which  no  accident  would  have  occurred,  the  parties 
■  respectively  responsible  for  the  concurring  causes  are  jointly  liable 
to  a  person  injured  thereby.  Thus,  if  the  motor  car  company  was 
negligent,  and  it  was  negligence  on  the  part,  of  the  street  railway  com- 
pany to  have  its  poles  in  the  center  of  the  street,  and  those  two  neg- 
ligent conditions  concurred  to  cause  the  accident,  plaintiff  may  hold 
said  defendants  jointly.  Plaintiff  claims  that,  had  the  car  been  driven 
at  a  moderate  rate  of  speed,  and  had  the  driver  signaled  the  small 
runabout  ahead  of  his  intention  to  pass,  no  accident  would  have  hap- 
pened, and  that,  even  though  the  motor  car  driver  was  negligent,  no 
accident  would  have  occurred  when  he  tmdertook  to  pass  the  pre- 
ceding car,  except  for  the  poles  in  the  center  of  the  street. 

[8]  Was  the  maintenance  of  the  poles  in  the  center  of  the  street 
a  negligent  act  on  the  part  of  the  defendant  International  Railway 
Company?  Unquestionably  by  the  franchise  granted  to  its  pred- 
ecessor in  interest  in  1866  it  had  the  right  to  maintain  a  double-track 
surface  line  in  said  street,  and  subsequently  to  electrify  the  same.  The 
Legislature  had  authority  to  grant  such  rights.  The  state  Legislature, 
acting  for  the  people  who  use  the  highways  for  travel,  has  paramount 
authority  over  the  same,  subject  to  the  limited  rights  of  abutting 
property  owners  and  local  authorities.  Primarily  the  roads  are  for 
the  use  of  the  people  as  a  whole.  Main  street,  Buffalo,  is  a  very  old 
thoroughfare,  and  the  rights  of  the  people  therein  antedate  those  of 
either  the  city  or  of  the  railway  company.    The  local  authorities  have 
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no  power  to  abridge  or  curtail  the  public  rights  in  said  street.  Berger 
V.  Village  of  Solvay,  156  App.  Div.  440,  141  N.  Y.  Supp.  995. 

[7,8]  When  the  Legislature  granted  the  franchise,  it  permitted 
the  railway  company  to  lay  its  tracks  and  otherwise  exercise  its  priv- 
ileges; but  it  was  only  permitted  to  exercise  such  rights  in  a  rea- 
sonable manner  and  so  as  not  to  unnecessarily  interfere  with  the 
rights  of  the  public  therein.  Whatever  rights  to  obstruct  the  street 
the  defendant  may  possess  come  from  the  sovereign  power,  which  is 
the  people,  through  the  Legislature,  and  from  it  alone.  The  Legis- 
lature never  granted  the  said  defendant  authority  to  maintain  an  elec- 
tric trolley  line  in  Main  street,  with  poles  in  the  center  of  the  street. 
It  is  true  that  the  city  authorities  granted  permission  to  substitute 
electricity  for  horse  power  in  the  operation  of  said  road ;  but  even 
the  city  did  not  attempt  to  grant  permission  to  stick  poles  up  and 
down  the  middle  of  the  paved  street.  It  was  powerless  to  grant  such 
right,  and  its  apparent  acquiescence  in  such  construction  conferred 
no  rights  as  against  the  public.  Of  course,  when  permission  was 
granted  to  substitute  electricity  for  horse  power,  it  became  necessary 
to  suspend  the  trolley  wires  in  some  manner ;  but  the  defendant  rail- 
way company  was  not  empowered  to  select  any  means  of  suspension 
that  it  might  find  convenient  in  total  disreeard  of  the  rights  of  the 
public  in  the  street.  Suspending  the  wires  from  poles  set  back  of  the 
curbs  was  manifestly  a  safer  way,  and  thereby  no  less  effective  service 
could  be  obtained.  Hence  the  question  as  to  whether  the  setting  of 
the  poles  and  their  maintenance  in  the  center  of  the  street  was  a  rea- 
sonable exercise  of  the  franchise  granted  to  the  International  Rail- 
way Company  was  properly  submitted  to  the  jury.  Powers  v.  \ni- 
la^  of  Mechanicsville,  163  App.  Div.  138,  148  N.  Y.  Supp.  452. 

The  comparison  suggested,  that  the  condition  of  this  line  of  poles 
was  similar  to  that  of  Oxford  street  in  the  city  of  Rochester,  where 
the  street  is  divided  by  an  almost  continuous  grass  plot,  with  a  row 
of  magnolia  trees  running  lengthwise  of  the  street,  seems  hardly  ap- 
propriate. Oxford  street,  Rochester,  is  a  purely  residential  street, 
with  comparatively  little  travel,  and  the  grass  plots,  whereon  are 
planted  the  magnolias,  are  curbed,  and  practically  divide  the  street 
into  two  avenues.  The  jury  found,  under  the  submission  of  the  court, 
that  the  exercise  of  the  franchise  by  said  defendant  was  not  reasona- 
ble, and  that  its  center  pole  construction  was  negligent. 

[9]  The  city  of  Buffalo  was  charged  with  the  duty  of  keeping  the 
city  thoroughfares  free  from  obstructions  which  are  unauthorized, 
and  it  was  in  duty  bound  to  remove  unnecessary  obstructions.  Neg- 
lecting this,  it  was  guilty  of  suffering  a  nuisance.  Berger  v.  Village 
of  Solvay,  156  App.  Div.  440,  141  N.  Y.  Supp.  995.  That  the  city 
was  fully  advised  of  the  dangerous  character  of  the  obstruction,  and 
had  ample  power  to  abate  the  nuisance,  is  attested  by  the  fact  that, 
pursuant  to  the  demand  for  the  removal  of  center  trolley  poles  in 
another  part  of  the  same  street  as  dangerous  to  public  travel  thereon, 
said  poles  were  promptly  removed  by  the  defendant  railway  com- 
pany. It  all  depends  upon  the  question  whether  or  not  the  center 
poles  constituted  an  unwarranted  and  unreasonable  obstruction.    If 
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they  did,  then  they  should  have  been  removed  by  the  city.  The  ques- 
tion as  to  whether  such  use  was  reasonable  and  proper  was  submitted 
to  the  jury,  and  by  their  verdict  the  jury  must  be  deemed  to  have  found 
that  it  was  not 

I  think  the  case  was  properly  submitted  to  the  jury,  and  that  the 
judgment  based  upon  their  verdict  should  be  affirmed,  with  costs.  All 
concur,  except  KRUSE,  P.  J.,  and  LAMBERT,  J.,  who  dissent. 

KRUSE,  P.  J.  (dissenting).  I  agree  with  Mr.  Justice  LAMBERT 
that  the  judgment  and  order  should  be  reversed  and  a  new  trial  order- 
ed against  the  Windsor  Motor  Car  Company,  upon  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence. 

2.  As  to  the  other  defendants,  I  am  unable  to  see  how  there  can  be 
any  liability  upon  the  ground  of  negligence,  if  none  exists  for  main- 
taining a  nuisance.  If  the  poles  were  an  unlawful  obstruction  in  the 
street,  I  think  both  the  city  and  the  street  railway  company  may  be  held 
liable;  if  they  were  not,  I  think  no  cause  of  action  can  be  sustained 
upon  either  ground.  This  is  not  a  case  of  a  single,  isolated  pole  being 
located  in  an  improper  place.  The  pole  with  which  the  automobile 
collided  was  no  more  dangerous  to  public  travel  than  any  other  of  these 
center  poles.  I  think  the  poles  were  not  an  unlawful  obstruction  in 
the  street.  Nor  do  I  think  that  any  changed  situation  or  conditions 
have  arisen  since  the  original  location  of  the  poles,  so  as  to  make  the 
defendants  liable  for  the  collision. 

While  the  act  of  the  Legislature  granting  the  franchise  (Laws  1866, 
c.  479)  did  not  specifically  authorize  the  street  railway  company  to  use 
electric  power  for  operating  its  railroad,  by  section  12  of  chapter  252 
of  the  Laws  of  1884  it  was  expressly  authorized  to  operate  its  railroad 
by  any  power  other  than  locomotive  steam  power,  which  might  be 
consented  to  by  the  local  authorities  and  by  a  majority  of  the  property 
owners,  obtained  in  accordance  with  sections  3  and  4  of  that  act. 
That  such  consent  was  obtained  is  established  beyond  dispute,  and 
such  I  understand  to  be  the  holding  of  the  trial  court.  Thereupon  the 
street  railway  company  had  the  same  right  to  conduct  electric  energy 
in  the  street  for  operating  its  cars  as  to  lay  tracks. 

Under  the  city  charter  the  common  council  has  the  general  control 
of  the  streets  and  is  specifically  authorized  to  regelate  the  use  of  them. 
Laws  of  1870,  c.  519,  tit.  3,  §  8,  subd.  8;  City  of  Buffalo  v.  Stevenson, 
207  N.  Y.  258,  100  N.  E.  798.  In  1890  the  common  council,  assuming 
to  exercise  the  authority  to  locate  trolley  poles,  carefully,  considered 
the  question  as  to  whether  it  was  advisable  to  place  the  poles  in  the 
center  of  the  street  or  on  the  side.  The  center  line  plan  was  adopted 
as  to  Niagara  street  and  other  sections  of  the  city.  Whether  or  not 
that  plan  was  specifically  adopted  by  the  common  council  as  to  North 
Main  street,  where  the  accident  occurred,  or  the  poles  located  in  the 
center  of  the  street  by  specific  direction  of  that  body,  is  not  made  to 
appear  by  direct  proof.  However,  it  iis  conclusively  established  that 
the  poles  there  were  located  in  the  center  of  the  street,  if  not  by  the 
express  direction,  with  the  consent,  of  the  common  council. 

In  determining  whether  the  poles  should  be  located  in  the  center 
or  on  the  side  of  the  street,  I  think  the  common  council  was  performing 
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a  governmental  function  and  acting  in  a  quasi  judicial  capacity.  If 
the  common  council  erred  in  locating  the  poles  in  the  center,  instead 
of  on  the  side,  or  permitting  that  to  be  done,  it  was  but  an  error  of 
judgment,  for  which  no  legal  liability  arises,  any  more  than  as  if  the 
common  council  had  located  a  row  of  street  lights  in  the  middle  of  the 
street.  As  is  well  known,  public  streets  are  not  entirely  devoted  to 
public  travel.  Furthermore,  the  driveways  upon  either  side  of  this  row 
of  poles  seem  to  have  been  sufficient  for  ordinary  vehicular  travel.  At 
least,  so  far  as  the  record  discloses,  no  such  accident  as  this  had  ever 
happened  before.  That  this  accident  would  not  have  happened  but 
for  the  reckless  driving  is  abundantly  established  by  the  evidence,  and 
so  the  jury  has  found.  Against  such  accidents  the  city  is  not  required 
to  guard. 

I  am  of  the  opinion  that  the  question  as  to  whether  the  side  pole 
construction  or  the  center  pole  construction  would  best  subserve  public 
interests  was  fairly  within  the  power  delegated  by  the  Legislature  to 
the  common  council  for  its  determination,  and,  if  so,  no  action  lies  for 
locating  the  poles  in  the  center,  instead  of  on  the  side,  of  the  street 
(Maxmilian  v.  Mayor,  62  N.  Y.  160,  20  Am.  Rep.  468 ;  Urquhart  v. 
City  of  Ogdensburg,  91  N.  Y.  67,  43  Am.  Rep.  91  note;  Young  v.  In- 
habitants of  Yarmouth,  75  Mass.  [9  Gray]  386),  and  that  no  legal 
liability  exists  against  either  the  city  or  the  street  railway  company. 

If  I  am  right  m  this  conclusion,  it  follows  that  a  verdict  should  have 
been  directed  for  the  city  and  the  street  railway  company,  and  the  com- 
plaint should  now  be  dismissed  as  to  them. 

LAMBERT,  J.  (dissenting).  On  the  evening  of  April  23,  1912, 
plaintiff's  intestate  was  riding  in  an  automobile  along  North  Main 
street  in  the  city  of  Buffalo.  This  car  was  owned  by  the  appellant 
Windsor  Motor  Car  Company,  and  was  being  driven  by  one  Fajrman, 
an  employe.  At  the  place  of  the  accident  the  trolley  poles  were  set 
through  the  center  of  the  street,  instead  of  upon  each  side.  The  auto- 
mobile came  into  collision  with  one  of  these  poles,  causing  the  death  of 
intestate.  This  action  is  brought  against  the  Motor  Car  Company,  the 
Railway  Company,  and  the  city,  by  the  administratrix,  and  she  has  had 
a  general  verdict  against  all  the  appellants. 

In  so  far  as  the  appellant  Motor  Car  Company  is  concerned,  the  sole 
question  presented  by  this  appeal  is  the  sufficiency  of  the  evidence  to 
charge  that  appellant  with  the  negligence  of  Fairman,  the  driver. 
Clearly  the  evidence  justifies  the  inference  that  Fairman  was  neg- 
ligent in  his  management  of  this  car.  The  evidence  upon  this  issue  is 
fully  discussed  in  the  opinion  of  Mr.  Justice  MERRELL.  While 
such  evidence  was  probably  sufficient  to  require  the  submission  of  that 
issue  to  the  jury,  under  the  doctrine  enunciated  in  McDonald  v.  Metro- 
politan Railway  Co.,  167  N.  Y.  66,  60  N.  E.  282,  yet  the  verdict  as  to 
this  appellant  must  be  set  aside  as  against  the  weight  of  evidence. 

As  was  pointed  out  in  McCann  v.  Davison,  145  App.  Div.  522,  130 
N.  Y.  Supp.  473,  the  possession  of  this  car  by  Fairman  upon  this  oc- 
casion would  suffice  to  raise  a  presumption  that  Fairman  was  then 
engaged  in  the  business  of  the  Windsor  Motor  Car  Company.   Had  the 


Digitized  by 


Google 


Sup.  Ct.)  STBBBT  V.  INTBItNATIONAL  BT.  OO.  62^ 

proof  ended  with  that  presumption,  no  doubt  the  jury  verdict  should 
stand.  Combated  as  it  is  by  a  silent  record  of  any  effort  of  demon- 
stration or  sale  of  the  defendant  Motor  Car  Company  cars,  and  by 
the  positive  evidence  of  the  treasurer  of  the  Motor  Car  Company,  even 
though  that  official  be  an  interested  witness,  the  presumption  is  insuffi- 
cient to  meet  the  burden  of  proof  cast  upon  the  plaintiff,  as  to  that 
fact.  McCann  v.  Davison,  supra,  presented  substantially  the  same  sit- 
uation as  to  the  weight  of  such  proof  compared  with  the  presumption 
so  raised,  and,  as  did  the  court  in  that  case,  I  conclude  that  this  verdict, 
upon  that  issue  and  against  that  appellant,  is  against  the  weight  of  the 
evidence. 

As  against  the  Railway  Company  and  the  city,  the  action  was  sub- 
mitted as  one  in  nuisance,  rather  than  in  negligence,  and  the  propriety 
of  such  submission  is  the  more  serious  question  upon  this  appeal.  By 
chapter  479  of  the  Laws  of  1866  the  Legislature  authorized  the  pred- 
ecessor of  the  present  companies  to  construct  and  operate  a  street  sur- 
face railway  in  this  and  other  streets.  By  section  12  of  chapter  252 
of  the  Laws  of  1884  it  further  gave  authority  for  the  operation  of 
this  road  by  any  other  power  than  locomotive  steam  power,  which 
might  be  consented  to  by  the  local  authorities  a,nd  by  a  majority  of 
the  abutting  property  owners,  as  provided  in  such  act.  By  the  city 
charter  (Laws  of  1870,  c.  519,  tit.  3,  §  8,  subd.  8)  the  general  control 
of  the  streets  of  this  city  and  of  the  use  of  the  same  was  vested  in  the 
common  council  of  the  city. 

The  authorization  in  the  Railway  Company  (aided  by  the  consent  of 
the  city  and  of  the  abutting  owners)  to  construct  and  operate  this  rail- 
way as  an  electric  railway  necessarily  implied  a  license  to  erect  in  the 
street,  in  some  location,  the  poles  and  structures  appurtenant  to  such  a 
system.  This  license  to  erect  such  structures  necessarily  involved  a 
choice  of  location,  and  such  choice  of  location  the  Legislature  had  seen 
fit  to  vest  in  the  common  council,  by  virtue  of  the  provision  of  the 
city  charter  above  referred  to.  While  this  record  is  silent  as  to  affirm- 
ative action  by  the  council  in  the  selection  of  this  particular  location 
chosen,  yet  we  must  presume  that  the  city  did  so  act,  and  that  the 
location  adopted  was  the  choice  of  the  common  council.  This  con- 
clusion is  compelled  by  the  provision  of  section  91  of  the  Railroad  Law 
(chapter  565,  Laws  of  1890,  as  amended  by  Laws  1907,  c.  156),  as  fol- 
lows: 

"Whenever  heretofore  or  hereafter  a  railroad  has  been  or  shall  be  con- 
structed and  put  in  operation  for  one  year,  or  the  motive  power  thereof  has 
been  or  shall  be  changed  and  put  in  operation  for  a  similar  length  of  time, 
such  facts  shall  be  presumptive  evidence  that  the  requisite  consents  of  local 
authorities,  property  owners  and  other  authority  to  the  construction,  mainte- 
nance and  operation  of  such  railroad  or  change  of  motive  power  have  been 
duly  obtained." 

That  the  common  council  had  authority  to  control  the  location  of 
these  poles,  in  observance  of  its  conception  of  a  proper  location,  seems 
clear.  City  of  Rochester  v.  Bell  Telephone  Co.,  52  App.  Div.  6,  64  N. 
Y.  Supp.  804;  Barhite  v.  Home  Telephone  Co.,  50  App.  Div.  26,  63  N. 
Y.  Supp.  659.  It  is  sought,  however,  to  apply  to  this  case  the  so- 
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called  "governmental  function  rule,"  as  follows:  It  is  said  that  juris- 
diction over  the  streets  rested  primarily  with  the  state,  and  having  been 
acquired  to  a  limited  extent  by  the  city,  by  virtue  of  delegated  author- 
ity from  the  state,  that  in  its  selection  of  this  location  for  the  poles 
the  city  acted  as  a  representative  of  the  state,  and  hence  for  an  er- 
ror in  judgment  in  making  such  location  no  one  is  liable.  The  gov- 
ernmental function  rule  has  become  firmly  ingrafted  in  our  decisions. 
Maxmilian  v.  Mayor  of  New  York,  62  N.  Y.  160,  20  Am.  Rep.  468; 
Urquhart  v.  Ogdensburg,  91  N.  Y.  70,  43  Am.  Rep.  91  note ;  Lef  rois 
V.  County  of  Monroe,  162  N.  Y.  563,  57  N.  E.  185,  50  L.  R.  A.  206; 
Wilcox  V.  City  of  Rochester,  190  N.  Y.  137,  82  N.  E.  1119,  17  L.  R. 
A.  (N.  S.)  741,  13  Ann.  Cas.  759;  Berger  v.  Solvay,  156  App.  Div. 
440,  141  N.  Y.  Supp.  995 ;  Gaines  v.  City  of  New  York,  156  App.  Div. 
789,  142  N.  Y.  Supp.  401.  The  rule  itself  lies  in  no  doubt.  It  is  clear- 
ly stated  in  Lansing  v.  Toolan,  37  Mich.  152,  where  Cooley,  C.  J.,  says: 

"In  planning  a  public  work  a  manlclpal  corporation  must  determine  for  It- 
self to  what  extent  It  will  guard  against  possible  accidents.  Courts  and  Juries 
are  not  to  say  it  shall  be  punished  in  damages  for  not  giving  to  the  public 
more  complete  protection ;  for  »  •  •  that  would  be  to  take  the  adminis- 
tration of  municipal  affairs  out  of  the  hands  to  which  it  has  been  intrusted 
by  law.  What  the  public  have  the  right  to  require  of  them  is,  that  in  the 
construction  of  their  works  after  the  plans  are  fixed  upon,  and  In  their  man- 
agement afterward,  due  care  shall  be  observed;  but  negligence  is  not  to  be 
predicated  of  tie  plan  Itselt" 

From  the  above  cases  it  will  be  seen  that,  in  its  determination  of  a 
proper  plan  of  procedure,  the  municipality  acts  in  a  judicial  capacity, 
and  for  such  acts  it  is  not  liable.  It  further  appears,  however,  that 
even  though  the  plan  selected  may  be  lawful  in  every  particular,  and 
affords  no  basis  for  relief  to  a  person  injured,  yet  the  municipality  and 
all  others  having  dominion  over  the  structure  owe  to  the  traveling  pub- 
lic an  active  duty  of  so  managing,  controlling,  and  safeguarding  the 
structure  or  improvement,  within  the  limits  of  reasonable  care,  as 
to  safeguard  against  injury  therefrom.  In  such  care,  management,  and 
control  thereof  the  municipality  acts  in  a  ministerial  capacity,  and  may 
be  charged  with  negligence  for  its  failure  to  use  due  care  in  such  par- 
ticulars. Berger  v.  Solvay,  156  App.  Div.  440j  141  N.  Y.  Supp.  995; 
Gaines  v.  City  of  New  York,  156  App.  Div.  789,  142  N.  Y.  Supp.  401. 

In  this  case,  the  plaintiff's  cdmplaint  going  only  to  the  choice  of  lo- 
cation of  these  poles,  and  not  to  any  failure  to  guard  or  light  them 
as  located,  the  application  of  the  governmental  function  rule,  to  the 
complete  exoneration  of  the  city  and  the  railway  company,  might  be 
permissible,  except  for  the  rule  laid  down  by  the  Court  of  Appeals  in 
Lambert  v.  Westchester  Electric  Railroad  Co.,  191  N.  Y.  248,  83  N.  E. 
977,  and  asserted  in  the  cases  last  above  cited.  In  the  Lambert  Case, 
the  Railroad  Company,  with  the  assent  of  the  municipality,  located  one 
of  its  trolley  poles  close  to  a  driveway  leading  from  a  fire  station  to 
the  street.  Plaintiff  was  injured  while  attempting  to  board  a  piece 
of  fire  apparatus,  as  it  left  the  station,  and  which  came  into  collision 
with  this  pole,  by  reason  of  the  close  proximity  of  the  pole  to  the 
driveway.  There  the  court  conceded  the  lawfuuiess  of  the  location, 
but  distinctly  held  that  a  question  in  negligence  was  presented  grow- 
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ing  out  of  the  continuation  of  the  pole  in  that  location,  after  notice  of 
the  danger  attendant  upon  such  location. 

While  it  is  difficult  to  reconcile  this  case  with  many  of  those  above 
cited,  yet,  under  its  authority,  we  are  compelled  to  hold  that  a  ques- 
tion in  negligence  is  or  may  be  presented  by  the  facts  appearing  in  this 
record.  But  this  case  was  submitted  as  one  in  nuisance  so  far  as  the 
city  and  the  railway  company  were  concerned.  Court  and  counsel 
agreed  that  such  was  the  scope  of  the  complaint,  and  the  charge  of 
the  trial  court  limited  the  issue  to  one  in  nuisance. 

Assuming,  therefore,  that  the  location  adopted  was  lawful  and  within 
the  statutory  power  and  authority  of  the  common  council  to  adopt,  and 
the  presumption  being  that  it  did  adopt  such  location  lawfully,  there 
could  be  no  charge  of  nuisance  founded  upon  such  location.  The  lo- 
cation being  lawful,  neither  the  municipality  nor  the  Railway  Company 
could  be  charged  with  maintaining  a  nuisance  by  adopting  it.  As  was 
said  in  Lambert  v.  Westchester  Electric  Railroad  Co.,  supra : 

"In  this  case  title  defendant  was  antborlzed  by  tbe  manldpallty  to  locate  its 
trolley  poles,  and  tberefore  they  were  not  nuisances." 

The  action  having  been  submitted  as  against  these  appellants  as  one 
in  nuisance,  while  the  liability,  if  any,  is  in  negligence,  we  must  hold 
that  error  to  be  prejudicial  to  these  defendants.  Submitted  as  an  is- 
sue in  nuisance,  the  contributory  negligence  of  plaintiff's  intestate  had 
no  place  in  the  case.  Contributory  negligence  is  not  an  issue  in  a  nui- 
sance action.  Recognizing  this  rule,  the  trial  court  did  not  submit  the 
issue  of  contributory  negligence,  so  far  as  the  city  and  the  Railway 
Company  were  concerned.  Following  that  line  of  authorities,  illustrat- 
ed by  Jefson  v.  Crosstown  Street  Railway  Company,  72  Misc.  Rep.  103, 
129  N.  Y.  Supp.  233,  such  court  did  submit  the  question  of  reckless 
driving  as  a  question  of  proximate  cause.  This,  however,  falls  far 
short  of  submitting  the  issue  of  contributory  negligence. 

The  trial  court  concluded  that  the  contributory  negligence  of  intes- 
tate was  presented  by  the  facts,  for  such  court  submitted  that  issue  as 
to  the  Motor  Car  Company.  As  was  said  by  the  Court  of  Appeals  in 
Francis  v.  Gaffey,  211  N.  Y.  47,  105  N.  E.  96: 

"This  mistake  In  treating  the  action  as  one  for  a  nuisance  was  particularly 
barmfnl  to  the  defendant,  on  account  of  the  rule  which  excludes  the  consid- 
eration of  the  plaintUTs  contributory  negligence  in  cases  of  nuisance." 

In  any  event,  under  the  recent  admonition  of  the  Court  of  Appeals 
in  Lamphere  v.  Lang,  213  N.  Y.  585,  102  N.  E.  82,  we  cannot  permit 
a  recovery  upon  the  theory  of  nuisance  to  be  substituted  for  one  in 
negligence,  even  though  the  proofs  indicate  negligence  as  the  prop- 
er basis  for  recovery,  rather  than  nuisance.  It  is  not  my  intention 
to  hold  that  the  facts  disclosed  by  this  record  necessarily  attribute 
negligence  to  the  city  and  the  Railway  Company.  I  simply  assert  that, 
if  there  be  a  liability  as  against  such  appellants,  the  same  must  be 
founded  in  negligence,  and  not  in  nuisance. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 
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SAVAGE  T.  SULLY.    (No.  7331.) 

(Supreme  C!onrt,  Appellate  DlTlslon,  First  Department    Uay  21,  1915.) 

Execution  €=>445 — Abbest— Satisfaction— Stipulation. 

Where  plaintiff  obtained  a  Judgment  and  an  arrest  on  execution,  and 
defendant,  In  consideration  of  release,  entered  Into  a  written  agreement 
to  pay  certain  amounts  on  the  judgment,  and  that  on  his  failure  to  do  so 
he  might  be  rearrested,  under  the  prior  execution  or  a  new  execution, 
defendant,  after  default  In  payment,  was  not  entitled  to  an  injunction 
permanently  restraining  plaintiff  from  rearresting  him,  since  an  arrest 
on  a  body  execution  is  not  a  satisfaction  of  the  judgment,  but  simply  a 
suspension  of  the  creditor's  other  remedies;  and  since  Code  Civ.  Proc 
S  1494,  providing  that,  where  a  creditor  discharges  a  judgment  debtor 
after  30  days,  another  body  execution  cannot  issue  upon  the  judgment, 
but  that  the  judgment  may  be  otherwise  enforced,  and  section  1495,  pro- 
viding that  a  new  execution  cannot  be  enforced  against  real  property 
purchased  in  good  faith  from  a  judgment  debtor  or  sold  on  execution 
issued  upon  another  judgment,  are  inconsistent  with  the  theory  a  body 
execution  satisfies  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  {§  1263,  1264; 
Dec.  Dig.  €=»445.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Grace  W.  Savage  against  Daniel  J.  Sully.  From  an  order 
restraining  plaintiff  from  issuing  an  execution  against  the  person  of 
the  defendant,  plaintiff  appeals.    Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Walter  L.  Bunnell,  of  New  York  City,  for  appellant. 
John  J.  Lordan,  of  New  York  City,  for  respondent. 

SCOTT,  J.  On  March  27,  19(»,  plaintiff  recovered  a  judgment  for 
$17,380.16  against  defendant  in  an  action  for  damages  for  conver- 
sion. On  June  14,  1909,  an  execution  against  the  person  was  issued 
to  the  sheriff  of  New  York  county,  and  on  February  16,  1910,  the  de- 
fendant was  arrested  thereunder.  On  the  same  day,  while  defendant 
was  under  arrest,  a  written  agreement  was  entered  into  between  plain- 
tiff, defendant,  and  the  wife  of  the  latter,  by  which  defendant,  in  addi- 
tion to  paying  $500  down  on  account  of  the  judgment,  agreed  to  pay 
$2(X)  monthly  thereafter  until  he  should  have  completely  discharged 
the  judgment,  and  his  wife  guaranteed  these  payments.  The  defend- 
ant also  agreed  as  follows: 

"The  defendant  further  agrees  that  he  will,  at  any  time  after  default  has 
been  made  In  the  payment  of  such  installments  and  upon  the  request  of  the 
attorney  for  the  plaintiff  In  writing,  made  by  the  service  of  a  notice  to  that 
effect  upon  the  attorneys  for  this  defendant,  Messrs.  Graham  &  L'Amoreaux, 
and  by  mailing  a  copy  of  such  notice  directed  to  him  at  the  Union  Trust 
Building,  Washington,  D.  C,  surrender  himself  to  the  sheriff  of  the  county 
of  New  York,  and  that  the  fact  that  the  plaintiff,  or  her  attorney,  consents 
to  his  release  from  under  the  execution  at  this  time,  shall  not  in  any  way  be 
construed  as  a  waiver  of  the  right  to  arrest,  and  further  that  the  right  of  the 
plalntifl'  to  cause  the  arrest  of  the  defendant  under  such  execution  at  any  sub- 
sequent time  shall  be  the  same  as  though  the  defendant  had  not  been  arrested 
thereunder,  and  further  that  the  acceptance  by  the  attorney  for  the  plaintiff, 
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or  by  the  plaintiff,  or  any  part  of  the  said  judgment  at  this  time,  or  at  any 
future  time,  under  the  terms  of  this  stipulation,  shall  not  militate  In  any  way 
against  the  right  of  the  plaintiff  to  cause  the  arrest  of  the  defendant  under 
such  execution  for  the  balance  of  the  Judgment  so  remaining  unpaid,  and  the 
def^idant  stipulates  that.  In  the  event  of  his  default  In  the  payment  of  any 
one  of  these  Installments,  the  plaintiff  shall  have  the  right,  and  such  right  Is 
hereby  accorded  to  her,  without  any  reservation,  to  rearrest  the  said  defend- 
ant under  said  execution,  and  the  said  limma  F.  Sully,  for  herself,  her  heirs, 
executors,  and  administrators,  hereby  agree  that  the  said  defendant,  Daniel 
J.  Sully,  so  long  as  he  shall  live,  shall  and  will  In  all  respects  keep  and  per- 
form all  of  the  covenants  and  conditions  of  this  stipulation." 

Defendant  made  default  in  the  monthly  payments  after  he  had  paid 
about  $1,800.  Thereupon  a  second  agreement  was  entered  into,  ex- 
tending the  time  for  the  payment  of  the  installments  in  default,  and 
defendant  again  agreed  as  follows: 

"This  agreement  wltnessetb  that  the  defendant  may  have  until  the  16tb  day 
of  March,  1911,  within  which  to  make  a  further  payment  upon  such  Judg- 
ment The  defendant,  Daniel  J.  Sully,  In  consideration  of  this  extension, 
hereby  agrees  to  a  modification  of  the  agreement  dated  February  16,  1910, 
to  an  extent  such  that.  In  the  event  of  his  failure  to  pay  the  installment  which 
shall  become  due  on  the  16th  day  of  March  1911,  or  any  subsequent  install- 
ment, the  plaintiff  may  cause  the  arrest  of  the  defendant,  either  under  the 
execution  already  Issued,  or  she  may  issue  a  new  execution,  and  he  stipulates 
that  the  fact  that  he  was  arrested  under  the  prior  execution  shall  not  be  con- 
sidered as  an  arrest  at  all,  and  that  the  right  of  the  plaintiff  to  have  the 
defendant  arrested  shall  be  the  same  as  though  no  arrest  had  at  any  time 
been  made." 

The  defendant  has  made  no  further  payments  on  account  of  the 
judgment  and  has  kept  without  the  state.  Upon  the  execution  of  the 
agreement  first  above  referred  to  plaintiff  directed  the  sheriff  to  release 
defendant  from  custody  under  the  execution,  and  he  was  accordingly 
released.  Now,  defendant  being  still  unable  or  unwilling  to  pay  the 
balance  remaining  due  upon  plaintiff's  judgment,  but  desirmg  to  return 
to  the  state  of  New  York  has  moved  for  and  obtained  an  order  per- 
manently restraining  plaintiff  from  arresting  or  causing  the  arrest  of 
defendant  upon  the  aforesaid  judgment.  This  motion  was  made  upon 
the  theory  that  no  second  body  execution  could  issue  upon  a  judgment 
after  the  judgment  debtor  had  once  been  arrested  and  had  been  dis- 
charged by  consent  of  the  judgment  creditor. 

It  was  undoubtedly  the'  ancient  rule,  both  in  this  state  and  in  Eng- 
land, that  if  a  defendant,  who  had  been  arrested  upon  a  body  execu- 
tion, was  released  from  arrest  with  the  consent  of  the  judgment  cred- 
itor, the  right  to  arrest  upon  the  judgment  was  forever  gone,  and 
this  notwithstanding  the  defendant  might  have  agreed  still  to  be  bound 
by  the  execution  and  to  submit  to  rearrest.  Yates  v.  Van  Rensselaer, 
5  Johns.  364;  Lathrop  v.  Briggs,  8  Cow.  174.  The  reason  for  the  rule 
was  that  in  the  eye  of  the  law  the  arrest  of  the  judgment  debtor  was 
deemed  to  be  a  satisfaction  of  the  judgment,  so  that  there  no  longer 
remained  any  judgment  upon  which  an  execution  could  issue.  If  the 
creditor  had  received  security  or  a  new  undertaking  as  consideration 
for  consenting  to  the  discharge  he  must  resort  to  them,  and  if  they 
proved  valueless  he  was  remediless.    Lathrop  v.  Briggs,  supra. 

The  rigor  of  this  rule  has  been  modified  in  later  years.    "An  arrest 
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on  a  body  execution  is  now  generally  considered  not  to  operate  as  a 
satisfaction  of  the  judgment,  but  simply  as  a  suspension  for  the  time 
being  of  other  remedies  of  the  creditor  thereon."  Flack  v.  State  of 
New  York,  95  N.  Y.  461-471 ;  Koenig  v.  Steckel,  58  N.  Y.  475.  And 
various  provisions  of  the  Code  of  Civil  Procedure  are  quite  inconsist- 
ent with  the  theory  that  the  taking  of  a  defendant  under  execution 
satisfies  the  judgment.    Sections  1494,  1495. 

The  reason  for  the  rule  upon  which  the  order  appealed  from  rests 
having  thus  disappeared,  it  would  seem  that  the  rule  itself  should  be 
held  to  be  no  longer  operative  to  its  full  extent.  Doubtless,  if  a  judg- 
ment creditor  consents  to  the  release  of  his  debtor  taken  upon  execu- 
tion, and  there  be  no  stipulation  on  the  part  of  the  debtor  that  he  may 
be  liable  to  rearrest,  the  right  to  rearrest  him  would  be  lost.  This  is 
the  spirit  of  section  1494,  Code  Civ.  Proc,  but  in  the  present  case  the 
defendant,  in  consideration  of  his  present  discharge,  has  in  the  strong- 
est and  most  comprehensive  terms  waived  the  immunity  from  rearrest. 
I  am  entirely  unable  to  see  why  he  may  not  do  this,  and  why  he  may 
not  be  held  to  his  stipulation.  He  has  enjoyed  the  benefit  of  his  agree- 
ment. He  was  released  from  his  imprisonment,  and  was  given  an  ex- 
tension of  time  within  which  to  pay  his  debt.  He  has  neglected  to  pay 
as  he  agreed  to  do,  and  now  asks  to  be  relieved  from  his  agreement. 
His  request  is  an  unjust  one,  and  should  not  be  granted  unless  the  law 
compels  it.    In  my  opinion  it  does  not. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs.    Order  filed. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  CLARKE,  JJ.,  con- 
cur. LAUGHLIN,  J.,  concurs  on  the  ground  that  the  defendant  is 
not  entitled  to  injunctive  relief. 


In  re  FINCK. 

In  re  HOUSEB'S  WILL. 

(No.  7322.) 

(Supreme  Court,  Appellate  Division,  First  Department    Hay  21,  1915.) 

1.  Wnxs    ©=630 — CoNSTBUcnoN— CoNTiNQENT  Bemaindbbs— Gift   of   Cow- 

VEBTED   PeBSONALTY  TO  A  CLASS. 

Testator's  will  provided  that  all  his  property,  should  go  to  his  wife, 
who  was  to  have  control  during  her  lifetime,  that  within  60  days  of  her 
death  his  entire  estate  was  to  be  sold  and  the  proceeds  equally  divided 
among  testator's  children,  and  if  any  of  them  were  not  living  her  or 
his  share  was  to  go  to  her  or  his  heirs.  Held,  that  the  remainders  were 
contingent  and  subject  to  defeasance  by  the  death  without  issue  of  any 
child  during  the  lifetime  of  the  mother,  since,  where  the  only  words  of 
gift  are  found  in  a  direction  to  divide  or  pay  over  at  a  future  time,  the 
gift  Is  future  and  contingent,  while,  where  a  gift  Is  of  money,  and  the 
direction  to  convert  the  estate  Is  absolute,  the  legacy  given  to  a  class 
vests  in  those  who  answer  the  description,  and  are  capable  of  taMng 
at  the  time  of  description,  so  that  the  share  of  a  daughter,  who  prede- 
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ceased  ber  motber,  at  the  mother's  death  vested  in  such  daughter's  heirs, 
to  the  exclnslon  of  her  legatee. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent.  Dig.  H  1464-1480,  14S6, 
1487;  Dec.  Dig.  <8=»630.] 
2.  Descent  and  Distbibiition  «=»52 — ^Hetrs  and  "Next  of  Kin" — Husband. 

The  husband  Is  not  the  "next  of  kin"  of  his  wife. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig. 
a  83,  135-140,  144,  14T-149,  151-158,  161-167,  169-171,  296-308;  Dec. 
Dig.  ®=952. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Next  of  Kin.] 

Appeal  from  Order  of  Surrogate,  New  York  County. 

Proceeding  by  Katie  H.  Finck,  individually  and  as  executrix  of 
Peter  Houser,  deceased,  for  the  construction  of  the  will.  There  was 
judgment  construing  the  will  (149  N.  Y.  Supp.  598),  and  the  executrix 
appeals.    Reversed. 

See,  also,  152  N.  Y.  Supp.  1110. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  }J. 

W.  C.  Prime,  of  New  York  City,  for  appellant. 
Benjamin  Berger,  of  New  York  City,  for  respondent. 

SCOTT,  J.  Peter  Houser  died  on  March  6,  1905,  leaving  real  and 
personal  property.  He  left  a  widow  and  five  children.  His  widow 
still  survives.  Of  his  children  two  have  died,  to  wit,  Henry  Houser, 
who  died  in  1908,  unmarried  and  intestate,  and  Elizabeth  Marks,  who 
died  June  9,  1914,  without  issue,  leaving  her  surviving  her  husband, 
Aaron  Marks,  and  a  sister  and  two  brothers.  She  also  left  a  will  giv- 
ing to  her  husband,  Aaron  Marks,  all  of  her  property  and  estate. 

This  proceeding  is  brought  by  the  executrix  of  Peter  Houser,  de- 
ceased, to  obtain  a  construction  of  the  dispository  clause  of  his  will, 
reading  as  follows: 

"First  After  my  lawful  debts  are  paid,  I  give  to  my  wife,  Mary,  all  my  real 
and  personal  property,  and  she  Is  to  have  control  during  her  lifetime,  and  at 
her  death  within  sixty  days  thereafter,  my  entire  estate  Is  to  be  sold,  at 
public  auction  and  all  the  proceeds,  and  all  other  money  belonging  to  my 
estate  shall  be  equally  divided  amony  my  children,  viz.,  Lizzie,  Katie,  Henry, 
Joseph  and  Edward,  and  If  any  of  my  children  are  sot  living  at  that  time, 
ber  or  his  share  Is  to  go  to  ber  or  his  heir  or  heirs.  Each  one  of  my  children 
or  their  heirs,  shall  receive  their  share  within  ninety  days  after  the  death  of 
my  wife,  with  the  exception  of  my  son  Henry,  whose  share  shall  be  held  in 
trust,  for  him  by  my  daughters,  Lizzie  and  Katie,  and  they  shall  from  time 
to  time  pay  to  him  from  bis  share  such  money  as  in  their  Judgment  la  neces- 
sary for  bis  maintenance,  and  at  his  death  the  amount  then  held  in  trust 
for  him  shall  go  to  his  legal  heirs." 

Two  questions  were  propounded  to  the  surrogate,  as  follows : 

"Whether  by  virtue  of  said  provision  the  remainder  Interests  under  the 
last  will  and  testament  of  Peter  Houser  immediately  vested  in  the  children 
named,  so  aa  to  be  capable  of  valid  and  effectual  alienation  by  them  by  deed 
or  wUl,  during  the  lifetime  of  said  widow,  Mary  Houser  (the  life  tenant  of 
the  entire  estate),  or  whether  by  virtue  of  said  provision  the  remainder  in- 
terests were  contingent  only,  and  liable  to  be  defeated  by  the  death  without 
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tssue  of  any  child  of  the  said  Peter  Houser  during  the  lifetime  of  their  said 
mother;  and  also  whether,  by  virtue  of  said  provision,  in  case  any  child  of 
Peter  Honser  should  die  during  the  lifetime  of  their  mother,  leaving  no 
lawful  Issue  them  surviving,  their  surviving  brothers  and  sisters  (children  of 
the  said  Peter  Houser)  would  take,  as  purchasers  and  devisees  under  his 
said  will,  the  share  or  interest  which  the  brother  or  sister,  so  dying,  would 
have  been  entitled  to  receive,  in  case  he  or  she  survived  the  death  of  said 
widow,  the  life  tenant,  in  preference  to  a  legatee  or  devisee  claiming  under  the 
last  win  and  testament  of  the  person  so  dying." 

The  first  question  the  surrogate  answered  in  the  affirmative,  the 
second  in  the  negative,  and  from  his  decision  the  executrix  appeals. 

[1,2  J  It  is  to  be  observed,  first,  that  the  will  contains  no  words 
of  gift,  except  that  a  life  estate  is  given  to  the  widow,  with  absolute 
control  during  her  lifetime,  and  except,  also,  in  the  direction  that  the 
estate  be  converted  into  personalty  and  divided  upon  the  death  of  the 
widow.  The  provision  is  similar  in  effect  to  that  considered  by  the 
Court  of  Appeals  in  Matter  of  Crane,  164  N.  Y.  71,  58  N.  E.  47.  In 
that  case  the  Court  of  Appeals  applied  two  rules,  which,  as  we  con- 
sider, are  applicable  here.  They  are:  First.  Where  the  only  words 
of  gift  are  found  in  the  direction  to  divide  or  pay  over  at  a  future 
time,  the  gift  is  future,  not  immediate ;  contingent,  not  vested.  Sec- 
ond. Where  the  gift  is  of  money,  and  the  direction  to  convert  tbe 
estate  is  absolute  (as  it  is  in  this  case),  the  legacy  given  to  a  class  of 
persons  vests  in  those  who  answer  the  description  and  are  capable 
of  taking  at  the  time  of  the  description.  These  rules  are  so  well  estab- 
lished that  they  need  no  further  citation  of  authority  for  their  sup- 
port. There  are  undoubtedly  well-recognized  exceptions  to  the  gen- 
eral application  of  the  first  rule,  but  none  of  them  are  present  here. 
On  the  contrary,  the  testator  was  emphatic  and  precise  in  designating 
among  whom  the  distribution  was  to  be  divided,  within  90  days  after 
his  wife's  death;  that  is,  among  his  children,  "and  if  any  of  my  chil- 
dren are  not  living  at  that  time  her  or  his  share  is  to  go  to  her  or 
his  heirs."  No.thing  could  be  plainer  than  the  intention  of  the  tes- 
tator that  the  distribution  should  be  made  as  of  the  date  of  his  wife's 
death,  and  to  the  persons  who  at  that  date  answered  the  description 
of  those  who  were  to  take.  Elizabeth  Marks,  therefore,  took  no  de- 
visible  estate  and  her  legatee  can  take  nothing  under  her  will.  On 
the  death  of  the  widow  the  share  which  would  have  been  payable  to 
Elizabeth  Marks  will  go  to  thbse  who  stand  in  the  position  of  her 
"heirs,"  which,  since  the  direction  to  convert  into  personalty  is  ab- 
solute, will  mean  her  next  of  kin.  Her  husband,  the  respondent,  is 
neither  an  heir  nor  one  of  the  next  of  kin.  Tillman  v.  Davis,  95  N. 
Y.  17-25,  47  Am.  Rep.  1. 

It  follows  that  the  order  of  the  Surrogate's  Court  must  be  revers- 
ed, with  costs  to  the  appellant,  and  the  first  question  propounded  by 
the  petition  answered  in  the  negative,  and  the  second  question  in  the 
affirmative.    Settle  order  on  notice.    All  concur. 


Digitized  by 


Google 


Sup.  CL)  PBOFLK  T.  WOODBURY  537 


PEOPLE  ex  rel.  NEW  YORK  CETtT.  &  H.  K.  B.  CO.  v.  WOODBURY  et  al. 
State  Board  of  Tax  Com'rs.    (No.  70/1.) 

(Supreme  Court,  Ai^ellate  Dirision,  Third  D^tartmeat.     May  6,  1915.) 

1.  Taxation  <s=»49e — Assessment— Special  Fbanchises. 

An  assessment  of  a  special  franchise  cannot  be  upheld  as  correct  on 
the  theory  that  the  values  fixed  by  the  board  of  tax  commissioners  are 
presumed  to  be  correct,  until  the  contrary  is  affirmatively  shown,  where 
the  physical  property  of  the  special  franchise  was  overvalued,  and  there 
was  no  other  showing  as  to  the  value  of  the  franchise. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  §§  890-010 ;  Dec. 
Dig.  <S=>496.] 

2.  Taxation  «=»117 — Railroad  Eight  of  Wat — Special  Fsanchisb. 

Where  land  used  by  a  railroad  company  for  its  tracks  was  acquired  for 
a  street,  and  the  grade  of  the  street  was  carried  over  the  land  and  the 
company's  tracks  by  a  bridge,  the  railroad  company,  though  It  thereafter 
Increased  Its  trackage,  had  no  special  franchise  subject  to  taxation,  for 
a  special  franchise  Involves  a  grant  from  competent  public  authority, 
while  In  such  case  the  railroad  company  retained  the  right  to  use  the 
land  for  any  purposes  not  inconsistent  with  its  use  as  a  street. 

^Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  $  214;  Dec.  Dig. 
<e=»llT.] 

Appeal  from  Special  Term,  Albany  County. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  relation  of 
the  New  York  Central  &  Hudson  River  Railroad  Company,  against 
Egburt  E.  Woodbury  and  others,  constituting  the  Board  of  Tax  Com- 
missioners. From  an  order  fixing  franchise  taxes,  both  relator  and 
defendants  appeal.    Modified  and  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Albert  H.  Harris,  of  New  York  City,  for  relator. 
Egburt  E.  Woodbury,  of  Albany,  for  defendants. 

SMITH,  P.  J.  These  appeals  are  from  an  order  in  certiorari  pro- 
ceedings brought  to  review  certain  special  franchise  tax  assessments 
in  the  city  of  Yonkers  for  the  year  1907.  Upon  the  return  of  the  order 
for  the  issuance  of  the  writ  a  referee  was  appointed  to  take  evidence 
and  report  to  the  court,  with  his  findings  of  fact  and  conclusions  of 
law.  Evidence  was  thereafter  taken  by  the  said  referee  and  his  report 
duly  filed,  by  which  he  determined  that  all  the  assessments  in  question 
should  be  set  aside  and  declared  void,  apparently  upon  the  general 
ground  that  the  return  of  the  defendants  was  insufficient,  in  addition 
to  other  and  special  grounds  applicable  to  certain  ones  of  the  various 
special  franchises  involved.  The  issues  were  then  brought  to  trial 
before  Mr  Justice  Chester  at  the  Albany  Special  Term  and  argued 
and  submitted  upon  the  record  taken  before  the  referee  and  upon  his 
report  Judge  Chester  disapproved  of  the  conclusions  of  the  referee 
and  made  his  own  findings  of  fact  and  conclusions  of  law,  which 
decision  is  now  before  us  for  review.  Of  the  total  number  of  assess- 
ments involved  seven  were  struck  out  by  the  consent  of  the  parties 
upon  the  ground  that  they  covered  so-called  junior  occupancies,  the 

®=3For  other  £ases  see  aame  topic  &  KBT-NUMBGR  In  all  Key-Numbered  Digests  &  Indexes 
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streets  in  question  having  been  laid  out  subsequent  to  the  construction 
of  the  railroad. 

[  1  ]  Of  the  assessments  still  in  dispute  a  number  involved  the  ques- 
tion as  to  whether  the  total  values  given  to  the  special  franchises  by 
the  defendants,  the  state  board  of  tax  commissioners,  may  properly 
be  reduced  when  the  values  assigned  by  the  board  to  the  tangible  prop- 
erty of  the  special  franchise  are  shown  to  be  excessive.  The  valiia- 
tion  sheet  of  the  state  board  shows  for  the  Morgan  street  crossing, 
to  cite  a  typical  instance,  an  "estimated  value"  of  the  tangible  property 
of  $23,500,  and  a  "final  value"  of  the  special  franchise  at  $40,000. 
The  tangible  property  of  the  relator  at  this  point  consists  of  a  steel 
trestle  over  the  street.  It  was  admitted  by  the  state  board  that  the 
total  cost  to  reproduce  this  steel  structure  in  1907  was  $16,487,  and 
the  board  accordingly  has  formally  requested  that  the  special  franchise 
be  reduced  by  $7,013,  the  amount  of  the  conceded  overvaluation  of  the 
tangible  property.  But  the  state  board  also  conceded  that  the  present 
value  of  this  structure  in  1907,  allowing  for  depreciation,  was  only 
$10,327,  and  the  relator  accordingly  asked  for  a  further  reduction  of 
the  special  franchise  to  $26,827.  The  learned  trial  judge,  ho^^ever, 
declined  to  make  any  reduction  whatever  in  the  value  of  this  special 
franchise  on  account  of  the  overvaluation  of  the  tangible  property  and 
confirmed  the  original  assessment  at  90  per  cent,  thereof,  or  $36,000. 
This  10  per  cent,  reduction  was  made  to  equalize  the  special  franchise 
value  with  the  assessed  values  of  real  property  in  the  city  of  Yonkers, 
and  is  not  contested  upon  this  appeal.  No  opinion  was  handed  down 
by  the  court,  but  this  holding  apparently  is  based  upon  the  view  that, 
inasmuch  as  no  evidence  was  given  by  either  the  state  board  or  the 
relator  as  to  the  facts  or  methods  used  or  proper  to  use  in  arriving 
at  the  values  of  these  special  franchises  apart  from  the  tangible  prop- 
erty, the  values  fixed  by  the  board  were  presumptively  correct  until  the 
contrary  should  be  affirmatively  shown.  See  People  ex  rel.  N.  Y.  & 
R.  B.  R.  Co.  V.  Tax  Commissioners,  157  App.  Div.  496,  500,  140  N.  Y. 
Supp.  691,  142  N.  y.  Supp.  1139,  affirmed  209  N.  Y.  599,  103  N.  E. 
1130. 

We  are  unable  to  agree  with  this  view.  The  matter  of  determining 
the  value  of  a  special  franchise  is  admittedly  one  of  considerable  diffi- 
culty and  as  to  which  experts  might  well  differ.  But  the  valuation  of 
the  tangible  property  included  in  a  special  franchise  presents  no  such 
difficulties.  As  to  such  tangible  property  we  think  the  usual  rules  as  to 
value  should  apply  and  that  it  should  accordingly  be  valued  at  the  cost 
of  reproduction  less  depreciation.  If,  then,  the  actual  value  of  this 
trestle  was  only  $10,327,  the  amount  of  its  overvaluation  on  the  valua- 
tion sheet  should  clearly  be  deducted  from  the  total  assessed  value. 
To  hold  otherwise  would  be  carrying  the  general  presumption  of  cor- 
rectness as  to  the  valuations  of  special  franchises  to  the  extent  of  hold- 
ing that  when  a  large  error  has  been  shown  in  one  part  of  the  whole 
a  second  compensating  error  at  least  as  great  must  be  presumed  to 
exist  in  the  other  part,  so  as  to  preserve  the  original  total.  . 

[2]  The  relator  has  further  appealed  from  that  part  of  the  order 
which  fixes  the  Babcock  Place  franchise  assessment  at  $2,716,  or,  as 


Digitized  by 


Google 


Sup.  Ct.)  FESOPLB  T.  WOODBUBY  639 

equalized,  $2,471.  It  appears  that  Babcock  Place  was  opened  as  a 
public  street  subsequent  to  the  building  of  the  railroad  and  was  car- 
ried over  the  tracks  upon  a  bridge.  After  the  laying  out  of  the  street 
and  the  construction  of  the  bridge,  the  relator  acquired  additional 
lands  in  the  street  adjacent  to  its  original  right  of  way,  upon  which 
had  been  located  two  siding  and  two  switch  tracks  in  addition  to  the 
four  tracks  upon  its  original  right  of  way.  It  does  not  appear  that  the 
city  acquired  by  the  condemnation  proceedings  opening  said  street  any- 
thing more  than  an  easement  for  street  purposes.  Furtherm9re,  the 
part  of  this  street  occupied  by  the  siding  and  switch  tracks  was  un- 
derneath the  bridge,  and  these  adjacent  and  subsequently  acquired 
lands  of  the  relator  were  apparently  not  otherwise  occupied.  The  or- 
der appealed  from  held  that  there  was  a  special  franchise  as  to  these 
subsequently  acquired  lands  of  the  relator  in  the  street,  and  fixed  the 
value  for  the  same  at  a  certain  percentage  of  the  value  established  by 
the  state  board ;  this  ratio  being  found  by  comparing  the  area  of  the 
subsequently  acquired  adjacent  lands  lying  in  the  street  with  the  total 
area  of  all  the  lands  of  relator  in  the  street  at  the  time  of  the  assess- 
ment. From  the  value  of  the  special  franchise  as  thus  computed  a  de- 
duction of  10  per  cent,  was  made  for  equalization  purposes.  We  are 
unable  to  find  upon  this  state  of  facts  any  special  franchise  whatever 
at  this  point.  A  special  franchise  involves  a  grant  from  competent 
public  authority,  and  there  can  be  no  franchise  if  an  act  is  done  with- 
in the  boundaries  of  a  street  "by  virtue  of  the  ownership  of  the  soil 
or  of  some  interest  therein."  People  ex  rel.  Long  Island  R.  R.  v. 
Tax  Commissioners,  148  App.  Div.  751,  756,  133  N.  Y.  Supp.  348, 
affirmed  on  opinion  below  in  207  N.  Y.  683,  101  N.  E.  1117;  People 
ex  rel.  N.  Y.  C.  R.  R.  Co.  v.  Woodbury,  203  N.  Y.  167,  176,  96  N.  E. 
431.  By  acquiring  an  easement  in  land  for  street  purposes  and  then 
locating  the  grade  of  the  street  upon  a  bridge,  the  public  would  ordi- 
narily .be  excluded  from  the  surface  of  the  ground  and  confined  to  the 
use  of  the  bridge  alone.  The  original  owner  of  the  lands  taken  for 
street  uses  remains  in  full  possession  of  all  rights  in  connection  with  his 
property  the  same  as  formerly,  so  far  as  they  are  not  appropriated  by 
the  public  for  the  public  use,  and  would  accordingly  have  had  the  right 
to  use  the  street  lands  under  this  bridge  for  any  purpose  that  would 
not  interfere  with  any  possible  right  of  the  city  therein,  such  as  the 
right  to  lay  underground  water  mains,  sewers,  and  conduits,  and  to 
maintain  above  the  ground  poles  and  wires.  And  whatever  rights  un- 
der this  bridge  the  original  owner  had  would  of  course  be  transferred 
by  him  by  a  conveyance  of  the  lands  in  fee  to  the  relator  and  would 
then  be  held  by  it  not  under  any  special  franchise,  but  "by  virtue  of  the 
ownership  of  the  soil."  See  37  Cyc.  207.  In  the  absence  of  any  special 
facts  in  the  record,  we  think  the  presumption  is  that  the  occupancy  of 
the  relator  of  these  after-acquired  lands  in  the  street  was  not  by  virtue 
of  any  special  franchise,  and  that  the  assessment  therefor  should  be 
canceled. 

The  remaining  questions  involve  portions  of  the  order  from  which 
the  defendants  alone  have  appealed.  They  now  claim  error  by  the 
court  in  striking  out  entirely  the  assessments  of  Pier  and  Fernbrook 
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streets  and  Wells  and  Ashburton  avenues.  The  situation  regarding 
the  two  avenues  is  that  after  they  had  been  laid  out  across  the  exist- 
ing railroad  of  relator  it  acquired  additional  lands  across  these  avenues 
and  adjacent  to  its  right  of  way.  No  structures  have  been  put  upon 
such  adjacent  lands  within  such  highways,  nor  is  there  any  evidence  of 
any  intent  to  lay  additional  tracks  thereon.  As  shown  above,  a  special 
franchise  cannot  arise  except  from  a  grant  by  public  authority,  and  no 
such  grant  was  here  shown  or  is  in  fact  needed  until  the  relator  should 
wish  tOk  use  these  streets  for  purposes  distinctively  of  a  railroad  nature, 
and  so  in  conflict  with  Ihe  rights  of  the  public  upon  these  avenues. 
The  situation  regarding  the  two  streets  mentioned  involves  practically 
the  same  state  of  facts,  with  the  further  feature  of  an  additional  track 
subsequently  laid  across  the  two  streets,  by  relator,  but  within  the  lim- 
its of  its  original  right  of  way.  It  is  also  claimed  that  the  streets  were 
widened  prior  to  the  laying  of  the  additional  track.  We  think  this  sit- 
uation is  governed  by  the  rule  as  to  junior  occupancies  as  laid  down 
in  the  Woodbury  Case,  cited  supra.  The  acquisition  by  relator  of  its 
general  franchise  and  right  of  way  long  prior  to  the  location  of  any 
public  highways  at  these  points  gave  to  it  full  authority  to  use  its  entire 
right  of  way  for  railroad  purposes  and  thus  to  locate  thereon  addition- 
al tracks  at  any  time  in  the  future.  By  laying  out  a  street  across  this 
right  of  way  the  public  simply  obtained  a  right  of  user  for  highway 
purposes,  but  could  not  thereby  limit  the  then  existing  right  of  the  re- 
lator to  lay  additional  tracks  as  it  might  see  fit. 

The  finding  of  fact  of  which  this  court  disapproves  is  that  the  value 
of  the  special  franchise  of  relator  in  said  Morgan  street  crossing  for 
the  purposes  of  taxation  was  $36,000,  and  we  hereby  find  that  said 
value  was  $24,144.30.  Similar  findings  of  fact  are  disapproved  of, 
regarding  all  other  special  franchises,  without  now  specifically  naming 
them,  involving  similar  questions  of  overvaluation  of  the  tangible  part 
of  said  special  franchises,  and  values  for  the  same  are  hereby  found  in 
accord  with  the  contention  of  relators.  This  court  further  disapproves 
of  the  finding  of  fact  that  the  value  of  the  special  franchise  of  relator 
in  said  Babcock  Place  for  the  purposes  of  taxation  was  $2,471,  and 
finds  that  there  was  no  special  franchise  of  relator  in  said  Babcock 
Place. 

Order  appealed  from  modified,  in  accordance  with  the  foregoing 
opinion,  and,  as  so  modified,  confirmed,  without  costs  to  either  party. 

Order  modified,  in  accordance  with  opinion,  and,  as  modified,  af- 
firmed, without  costs  to  either  party.    All  concur. 
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PEOPLE  ex  rel.  NEW  YORK  CENT.  &  H.  B.  B.  CO.  v.  WOODBURY  et  al., 
State  Board  of  Tax  Com'rs.    (No.  71/2.) 

(Supreme  Court,  Appellate  Division,  "niird  riepartment.    May  6,  1915.) 

Taxaiion  <S=>145 — ^RArLBOADS— Right  or  Wat— Speciai,  E'rakcrise — ^"Pub- 
uc  Place." 

State  canal  landa  are  public  places,  within  Tax  Law  (Coneol.  Laws,  c. 
60)  I  2,  Bubd.  3,  and  a  railroad  crossing  over  them  is  a  special  franchise, 
subject  to  taxation  as  such. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  §§  252,  253; 
Dec.  Dig.  <S=»145. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Public  Place.] 

Appeal  from  Special  Term,  Albany  County. 

Proceeding  by  the  People  of  the  State  of  New  York,  on  the  rela- 
tion of  the  New  York  Central  &  Hudson  River  Railroad  Company, 
against  Egburt  E.  Woodbury  and  others,  constituting  the  State  Board 
of  Tax  Commissioners.  From  a  final  order  equalizing,  with  other  as- 
sessments, relator's  special  franchise  tax,  and  confirming  it  as  equal- 
ized, relator  appeals.    Affirmed. 

Argued  before  SMITH,  P.  T.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Wendell  &  Sponable,  of  Ft.  Plain  (J.  D.  Wendell,  of  Ft.  Plain,  of 
counsel),  for  appellant. 

Egburt  E.  Woodbury,  Atty.  Gen.,  and  C.  R.  McSparren,  Deputy 
Atty.  Gen.,  for  respondents. 

JOHN  M.  KELLOGG,  J.  The  question  presented  is  whether  the 
appellant's  railroad  crossing  of  canal  lands  is  a  special  franchise.  In 
other  words,  whether  canal  lands  are  to  be  deemed  public  places  within 
the  fair  meaning  of  subdivision  3  of  section  2  of  the  Tax  Law.  The 
question  was  considered  in  People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  R.  Co. 
V.  Woodbury,  140  App.  Div.  850, 125  N.  Y.  Supp.  728;  Id.  208  N.  Y. 
421,  102  N.  E.  565,  566;  Id.,  140  App.  Div.  945,  125  N.  Y.  Supp.  730; 
Id.,  208  N.  Y.  425,  102  N.  E.  565,  566.  In  those  cases  it  was  consider- 
ed that  the  crossing  of  relator's  railroad  over  such  lands  was  a  special 
franchise. 

The  order  is  therefore  affirmed,  with  costs.    All  concur. 

<fl — .TTnr  other  cases  see  same  topic  ft  KKT-Nt7MBER  in  all  Key-Numbered  DIsests  ft  Indexes 
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PEOPLE  ex  rel.  UNITED  TRACTION  CO.  v.   PUBI/IC  SERVICE  COM- 
MISSION OF  NEW  YORK,  SECOND  DISTRICT.     (No.  91/85.) 

(Supreme  Court,  Appellate  DItIsIod,  Third  Department     May  6,  1915.) 

1.  Street  Railboads  «=5>65%,  New,  vol.  16  Key-No.  Series— Regui:.atior— 

Proceedings  Before  Public  Service  Commission— Reheabinqs. 

Where  a  hearing  before  the  Public  Service  Commission,  resulting  In 
an  order  requiring  a  street  railway  company  to  make  certain  changes  in 
its  equipment  and  method  of  operation,  some  of  which  were  costly,  was 
finished  in  July,  1914,  and  It  was  therefore  impossible  for  the  company 
to  urge  on  the  hearing  that  It  would  be  embarrassed  in  raising  money 
because  of  the  forelgrn  war,  an  application  for  a  rehearing  because  of 
the  claimed  Impossibility  to  raise  the  necessary  money  should  have  been 
granted. 

2.  Cakhiers  €=>12 — ^Reoulation   by  1'ublio  Sxbvicx  Commission — Ueasoh- 

ABLENES8. 

An  oruer  of  the  Public  Service  Commission,  requiring  an  Albany  street 
car  company  to  arrange  with  the  Schenectady  Railway  Company  for  the 
giving  of  transfers  within  the  city  to  passengers  entering  the  cars  within 
the  dty,  was  reasonable. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  H  7-11,  15-20; 
Dec.  Dig.  «s>;2.] 
8.  Street  Railboads  ^=965%,  New,  vol.  16  Key-No.  Series — Rbqdxa.tion  bt 
Public  Sebvice  Commission— Questions  of  Fact. 

While  the  Public  Service  Commission  would  not  be  Justified  In  order- 
ing a  street  railway  company  to  provide  larger  cars  simply  for  the  pur- 
pose of  conforming  to  the  style  of  an  aristocratic  city,  if  the  smaller 
cars  were  convenient  and  adequate  for  the  purposes  for  which  they  were 
being  used,  where  there  was  evidence  before  the  Commission  that  the 
smaller  cars  were  not  convenient  or  comfortable  and  not  adapted  to  the 
large  traffic  of  a  large  city,  a  question  of  fact  was  presented  for  the 
Commission's  determination. 
4.  Street  Railroads  ^=»6514,  New,  vol.  16  Key-No.  Series — Rkquiation— 
Proceedinos  Before  Public  Sebvice  Commission— REiiEARiNas. 

Where,  after  the  close  of  a  hearing  before  the  Public  Service  (Com- 
mission resulting  in  an  order  requiring  an  Albany  street  railway  com- 
pany to  make  certain  changes  in  its  equipment  and  method  of  operation, 
and  among  other  changes  to  purchase  42  additional  cars,  the  foreign  war 
broke  out  and  the  company  applied  for  a  rehearing,  claiming  that  It 
was  impossible  to  raise  the  necessary  money  and  that  the  expense  of 
procuring  such  cars  would  be  great,  the  portion  of  the  order  relative  to 
purchasing  such  cars  should  not  be  enforced  until  a  rehearing  was  had. 
6.  Stbeet  Railroads  <&=965Vi,  New,  vol.  16  Key-No.  Series — Rboulation  bt 
Public  Service  Commission— Subjects  of  Reoulaiion. 

Where  a  city  had  by  ordinance  the  power  to  compel  a  street  car  com- 
pany to  put  its  wires   underground,  and  pursuant  to  such  power  the 
company  had  at  considerable  expense  put  certain  of  Its  wires  under- 
ground, the  work  requiring  the  tearing  up  of  the  streets,  which  could 
only  be  done  by  permission  of  the  dty,  the  Public  Service  Commission 
should  not  have  ordered  the  company  to  make  material  yearly  extensions 
of  its  underground  conduit  and  feeder  system,  but  should  have  left  it  to 
the  city  to  order  the  wires  to  be  put  underground  and  conduits  to  be 
built,  as  telephone  and  electric  light  wires  could  also  be  placed  in  the 
conduits,  thus  requiring  but  a  single  tearing  up  of  the  streets. 
Original  certiorari  proceeding  by  the  People,  on  relation  of  the  Unit- 
ed Traction  Company,  against  the  Public  Service  Commission  of  the 
State  of  New  York,  Second  District,  to  review  an  order  made  by  such 
Commission,  and  an  order  denying  the  relator's  request  for  a  rehearing. 
Determination  modified  and  affirmed. 

4=;.For  other  cum  lee  same  topic  &  KEY-NUMBER  In  all  Ke7-Numbered  DIgesU  &  IndexM 
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Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

John  E.  MacLean,  of  Albany,  Walter  C.  Noyes,  of  New  York  City, 
Lewis  E.  Carr,  of  Albany,  and  H.  T.  Newcomb,  of  Washington,  D.  C, 
for  relator. 

Ledyard  P.  Hale,  of  Albany,  for  respondent. 

SMITH,  P.  J.  [t]  By  this  writ  the  relator  seeks  to  review  the  or- 
der of  the  Public  Service  Commission  as  to  certain  changes  directed 
to  be  made  in  its  equipment  and  method  of  operation  in  the  city  of 
Albany,  and  also  its  refusal  for  a  rehearing  requested  by  the  relator 
mainly  upon  the  ground  that  since  the  hearing  upon  the  application 
upon  which  the  order  was  made,  by  reason  of  the  foreign  war,  it  is 
claimed,  impossible  to  raise  the  moneys  that  are  necessary  to  carry  in- 
to effect  the  provisions  of  the  order.  Upon  this  last  proposition  we 
are  of  opinion  that  the  Commission  should  have  considered  the  re- 
lator's application.  The  hearing  was  finished  in  July,  1914.  At  that 
time  it  was  impossible  to  urge  before  the  Commission  that  the  relator 
would  be  embarrassed  in  raising  money  for  the  proposed  changes  by 
reason  of  a  general  war,  which  had  not  then  been  started.  It  may  ap- 
pear upon  such  a  hearing  that  some  of  the  more  costly  changes  should 
be  postponed  until  such  time  as  the  money  could  be  more  easily  pro- 
cured therefor,  or,  on  the  contrary,  it  may  appear  that  the  existence  of 
the  unusual  conditions  created  by  the  war  create  no  difficulty  in  rais- 
ing the  necessary  fund  for  the  purpose  of  carrying  out  the  order. 

It  appears  that  before  the  making  of  the  final  order  a  number  of 
recommendations  of  the  Commission's  expert  had  been  adopted,  and 
that  there  were  left  unheeded  13  particulars  in  which  the  relator  was 
directed  to  make  changes.  Those  matters  are  contained  in  the  decision 
of  the  Commission,  found  at  pages  595,  596,  and  597  of  the  record. 
Of  those  complaint  is  not  now  made  of  the  first  or  second  recom- 
mendation, nor  of  the  sixth,  ninth,  or  tenth.  No  stay  upon  this  cer- 
tiorari was  granted  as  to  the  twelfth  and  thirteenth,  and  no  argument 
was  made  before  this  court  thereupon.  So  that  there  is  left  for  con- 
sideration only  the  third,  fourth,  fifth,  seventh,  eighth,  and  eleventh 
directions  in  said  determination  for  review.  The  third  and  fourth  di- 
rections prescribe  an  increase  of  service,  which  it  is  contended  by  the 
relator  compel  the  purchase  of  six  new  cars.  There  is  considerable  evi- 
dence in  the  record  as  to  the  necessity  of  this  increase.  We  are  of  opin- 
ion, however,  that  the  Commission  was  fully  justified  in  making  the 
directions  contained  in  these  paragraphs  of  the  decision,  and  that  the 
cost  of  the  cars  required  to  be  purchased  is  not  sufficient  to  justify 
a  stay  under  these  provisions  until  application  can  be  made  for  a  re- 
hearing as  to  the  difficulty  in  raising  the  moneys  therefor. 

[2-4]  The  fifth  provision  in  the  order  challenged  requires  the  re- 
spondent to  arrange  with  the  Schenectady  Railway  Company  for  the 
giving  of  transfers  within  the  city  to  passengers  entering  the  cars  with- 
m  the  city.  The  provision  is  reasonable,  and  it  is  doubtful  if  the  law 
does  not  now  require  the  same.    The  moneys  received  for  tliese  fares 
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go  to  the  traction  company.  Why  transfers  cannot  be  required  to  be 
given  it  is  difficult  to  conceive.  If  objection  should  be  raised  by  the 
Schenectady  Railway  Company,  the  Public  Service  Commission  would 
at  once  give  the  assistance  necessary  to  effectuate  such  an  arrange- 
ment. As  to  the  seventh  paragraph,  requiring  the  purchase  of  4-2  ad- 
ditional modern  cars,  it  is  strongly  contended  that  the  cars  in  present 
use  are  sufficient  for  the  purposes  of  the  road,  and  are  convenient  and 
economical,  and  that  the  Commission  was  not  justified  in  ordering  this 
large  expense  for  the  purpose,  as  is  claimed  by  the  relator,  of  putting 
on  cars  "in  conformity  to  the  dignity  of  a  city  the  size  of  Albany." 
This,  however,  was  a  question  of  fact.  It  is  probably  true  that  the 
Commission  would  hot  be  justified  in  ordering  larger  cars  simply 
for  the  purpose  of  conforming  to  the  style  of  an  aristocratic  city,  if  the 
smaller  cars  were  convenient  and  adequate  for  the  purposes  for  which 
they  were  being  used.  It  is  sworn,  however,  that  these  smaller  cars 
are  not  convenient  or  comfortable,  and  are  not  adapted  to  the  large 
traffic  of  a  large  city.  These  were  all  questions  of  fact  upon  which  the 
Public  Service  Commission  is  deemed  to  have  passed,  with  full  knowl- 
edge of  the  existing  situation.  Their  conclusion,  we  think,  is  founded 
upon  sufficient  evidence.  The  expense  of  this  improvement,  hoAvever, 
it  is  claimed  will  be  great,  and  it  is  upon  this  in  part  that  a  rehearing 
was  asked,  to  the  end  that  the  improvement  might  be  delayed  until 
money  could  more  easily  be  raised.  As  to  this  one  item,  we  are  of 
opinion  that  the  order  should  not  be  enforced  imtil  the  relator  has  been 
heard  before  the  Public  Service  Commission,  upon  application  to  be 
forthwith  made,  as  to  the  practicability  of  raising  the  money  there- 
for under  the  peculiar  exigencies  of  the  times. 

[6]  The  eighth  provision  of  the  order  requires  this  relator  to  make 
material  yearly  extensions  of  its  underground  conduit  and  feeder  sys- 
tem necessary  for  the  continuance  of  its  service,  and  that  it  notify  the 
Commission  before  April  1,  1915,  what  extensions  would  be   made 
during  the  year  1915,  and  that  it  make  a  similar  yearly  report  there- 
after.   The  city  of  Albany  has  by  ordinance  the  power  to  compel  the 
relator  to  put  its  wires  underground.     Pursuant  to  that  power  the 
relator'has  at  an  expense  of  $50,000  to  $100,000  put  certain  of  its  wires 
underground.    This  work  requires  the  tearing  up  of  the  streets  of  the 
city  of  Albany,  which  can  only  be  done  by  permission  of  the  city,  and 
it  is  convincingly  urged  that  with  the  city  should  rest  the  right  to  or- 
der these  wires  put  underground  and  conduits  built,  wherein  perhaps 
telephone  wires  and  electric  light  wires  can  also  be  placed,  and  which 
will  require  a  single  tearing  up  of  the  streets,  rather  than  successive 
excavations,  to  the  annoyance  and  discomfort  of  the  public.    This  pro- 
vision, therefore,  of  the  Commission's  order,  should  be  annulled. 

One  single  direction  remains  to  be  considered.  In  paragraph  11  it 
is  required  that  the  relator  should  before  April  1,  1915,  install  a  tele- 
phone system  exclusively  for  its  use,  with  telephone  switchboard  and 
appliances  as  described,  and  in  regard  to  location  substantially  as  in- 
dicated in  said  report.  It  is  extremely  doubtful  whether  there  is  suf- 
ficient in  the  evidence  to  authorize  any  direction  for  the  adoption  of 
any  telephone  system.    Upon  the  argument,  however,  the  relator  did 
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not  strenuously  object  to  this  provision,  if  modified,  so  that  the  relator 
should  be  required  to  have  its  own  telephones  upon  private  wires 
connected  with  the  general  office  of  the  telephone  company,  and  such 
private  wires  might  be  with  other  wires  strung  upon  the  poles  of  the' 
telephone  company,  or  upon  private  poles.  This  would  make  a  much 
simpler  system  than  that  described  in  the  order,  and  to  that  extent  the 
order  should  be  modified,  and,  as  modified,  affirmed. 

The  determination  sought  to  be  reviewed,  therefore,  should  be  mod- 
ified in  accordance  with  this  opinion,  and,  as  modified,  affirmed,  with- 
out costs  to  either  party. 

Determination  modified,  in  accordance  with  opinion,  and,  as  modified, 
affirmed,  without  costs  to  either  party.    All  concur. 


SOTJTHBRN  LEASING  CO.  v.  LTJDWIG,  Superintendent  of  Buildings,  et  al. 

(No.  7343.) 

(Supreme  Court,  Appellate  Division,  First  Department.    May  21,  1915.) 

1.  MXJNICIFAI.    CORFOBATIONS    ®=>621-^BUILDINO    PEBMITS— EFFECT    OF    OBDi- 

NANCE — ADVEBTISINO    SiGN. 

The  superintendent  of  buildings,  In  Februai-y,  1914,  issued  a  permit  to 
a  company  to  reconstruct  an  80-foot  sky  sign,  so  as  to  carry  it  to  a 
height  of  135  feet,  and  an  ordinance,  effective  May,  1914,  before  the  com- 
pany bad  done  anything  under  the  permit,  made  it  unlawful  to  erect 
a  sky  sign  more  than  75  feet  high,  or  to  alter  an  existing  sign  so  as  to 
carry  It  to  a  greater  height.  Beld,  In  a  taxpayer's  action  to  restrain  the 
superintendent  from  permitting  the  erection  of  the  135-foot  sign,  that  its 
erection  after  May,  1914,  was  unlawful,  and  that  it  was  the  duty  of  the 
superintendent  to  prevent  it,  though  Building  Code,  §  4,  provides  that 
,  approval  Issued  by  commissioner  of  buildings  shall  expire  in  a  year. 
[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig. 
H  1363-1369;  Dec.  Dig.  <g=621.] 

2.  MtTNiciFAi,   CoBPOKATioNs   C=^993 — BtnLDiRa   Rxaui.ATioNS— Taxpateb's 

Action. 

Under  General  Municipal  Law  (Consol.  Laws,  c.  24)  §  51,  authorizing 
an  action  by  any  taxpayer  against  any  municipal  oflJcer  t<f  prevent  any 
Illegal  oSlcial  act  of  such  officer,  a  taxpayer  suffering  any  special  damage 
might  maintain  an  action  to  enjoin  the  superintendent  of  public  build- 
ings from  permitting  the  erection  of  a  sky  sign  to  a  height  forbidden  by 
ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §§ 
2158-2161 ;   Dec.  Dig.  <8=»993.] 

Ingraham,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Southern  Leasing  Company  against  Alfred  Ludwig, 
Superintendent  of  Buildings,  Borough  of  Manhattan,  City  of  New 
York,  the  Mecca  Realty  (ibmpany,  and  the  O.  J.  Gude  Company.  From 
an  order  denying  a  motion  for  an  injunction  pendente  lite,  plaintiflf 
appeals.    Order  reversed,  and  motion  for  injunction  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

^=»For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Walter  H.  Bond,  of  New  York  City,  for  appellant 

John  P.  O'Brien,  of  New  York  City,  for  respondent  superintendent 

of  buildings. 

Hector  M.  Hitchings,  of  New  York  City,  for  respondents  Mecca 

Realty  Co.  and  O.  J.  Gude  Co. 

SCOTT,  J.  This  is  a  taxpayer's  action  to  restrain  the  defendant 
Ludwig,  superintendent  of  buildings  of  the  borough  of  Manhattan, 
from  permitting  the  erection  of  a  sky  sign.  The  defendant  Mecca 
Realty  Company  is  the  lessee  under  a  long-term  lease  of  a  large  build- 
ing on  the  northerly  side. of  Forty-Eighth  street,  occupying  the  whole 
frontage  between  Seventh  avenue  and  Broadway.  It  has  maintained 
for  some  time  upon  the  roof  of  said  building  a  sky  sign  about  80  feet 
high.  On  February  17,  1914,  the  defendant  Ludwig,  as  superintendent 
of  buildings  issued  a  permit  to  the  Mecca  Realty  Company  to  recon- 
struct the  sky  sign,  so  as  to  carry  it  to  a  height  of  135  feet,  and  it  is 
conceded  that  at  that  time  he  had  lawful  authority,  in  his  discretion, 
to  authorize  the  erection  of  a  sky  sign  to  that  height.  On  May  29, 
1914,  before  the  Mecca  Company  had  done  anything  under  the  afore- 
said permit,  an  ordinance  was  signed  by  the  mayor,  and  became  effec- 
tive, providing,  among  other  things,  as  follows : 

"Sec.  4.  Roof  sign  structures  not  baviiig  a  tight,  closed  or  solid  snrfare 
may  be  erected  on  fireproof  buildings  to  a  height  not  ewceeding  seventy-five 
feet  above  the  roof  level." 

Section  6  provides  that  no  roof  structure  shall  be  erected  without  a 
permit  from  the  superintendent  of  buildings. 

"Sec.  9.  No  existing  •  •  •  roof  sign  structure  shall  be  enlarged,  re- 
built, stnicturall.v  altered  or  relocated  unless  it  shall  comply  with  the  pro- 
visions of  the  ordinance." 

"Sec.  12.  Except  as  expressly  hereinbefore  provided  in  sectloni  6  hereof, 
this  ordinance  shall  have  no  retroactive  effect." 

Section  13  repeals  all  inconsistent  or  conflicting  ordinances. 

The  Mecca  Realty  Company,  on  December  24,  1914,  leased  the 
privilege  of  erecting  and  maintaining  the  sign  to  the  defendant  0.  J. 
Gude  Company,  and  that  company  on  December  29,  1914,  gave  out  a 
contract  for  the  necessary  steel,  and  the  work  of  construction  was 
progressing  when  this  action  was  begim. 

[1]  It  is  quite  clear  that  the  adoption  of  the  ordinance  on  May  29, 
1914,  rendered  it  unlawful  to  erect  thereafter  the  sign  for  which  the 
superintendent  of  buildings  had  previously  issued  a  permit,  and  it  be- 
came the  duty  of  the  superintendent  to  take  effective  measures  to  pre- 
vent the  construction  of  the  sign.  Whether  he  formally  revoked  his 
permit  or  not  is  perhaps  of  little  consequence,  since  the  passage  of  the 
ordinance  had  ipso  facto  invalidated  it,  for  of  course  no  permit  issued 
by  any  officer  could  give  authority  for  the  erection  of  a  structure  for- 
bidden by  law.  After  the  ordinance  became  effective  it  not  only  be- 
came unlawful  to  erect  a  sky  sign  more  than  75  feet  high,  or  to  alter 
an  existing  sign  so  as  to  carry  it  to  a  greater  height,  but  any  structure 
thereafter  erected  in  violation  of  the  ordinance  became  an  unlawful 
structure,  and  no  permit  from  the  superintendent  of  buildings,  wheth- 
er issued  before  or  after  May  29,  1914,  could  make  it  lawful.  For 
purposes  of  control  and  supervision  the  law  requires  that  before  a 
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structure  may  be  erected  a  permit  must  be  obtained  from  the  superin- 
tendent of  buildings,  but  it  is  the  law  and  not  the  permit  which  deter- 
mines what  structures  may  and  may  not  be  erected.  So  a  structure 
erected  in  defiance  of  law  is  an  unlawful  structure,  notwithstanding 
the  superintendent  may  wrongfully  have  issued  a  permit  for  its  erec- 
tion. As  a  general  rule  a  permit  or  license  is  revocable,  except  where 
the  licensee  had  done  something  under  the  license  from  which  the  mere 
privilege  would  ripen  into  a  vested  right.  This  exception,  it  may  be 
noted,  does  not  apply  where  the  act  which  operates  as  a  revocation  lies 
within  the  police  power  of  the  state.  People  ex  rel,  Campbell  v.  Brady, 
Law  Journal,  Aug.  17,  1892;  City  of  New  York  v.  Herdje,  68  App. 
Div.  370,  74  N.  Y.  Supp.  104.  The  question  does  not,  properly  speak- 
ing, arise  in  this  case,  because  the  Mecca  Realty  Company  did  not,  in 
fact,  attempt  to  avail  itself  of  the  permit  for  some  seven  months  after 
the  adoption  of  the  ordinance  and  the  consequent  invalidation  of  the 
permit. 

The  defendants  contend  that  the  permit  issued  by  the  building  super- 
intendent was  valid  and  effectual  for  a  year  after  its  issuance,  notwith- 
standing the  adoption  of  the  ordinance  above  cited.  This  extraordinary 
contention  is  based  upon  a  clause  in  section  4  of  the  Building  Code, 
reading  as  follows: 

"Any  approval  which  may  be  Issued  by  a  commissioner  of  buildings  pur- 
suant to  Uie  provisions  of  this  section,  bat  under  which  no  work  is  commenced 
within  one  year  from  the  time  of  Issuance,  shall  expire  by  limitation." 

This  clause  by  no  means  supports  the  argument  which  is  attempted 
to  be  founded  upon  it  It  simply  places  a  limitation  upon  the  period 
during  which  the  approval  of  plans  shall  be  effective,  but  b^  no  means 
makes  it  irrevocable  during  that  period.  We  are  clearly  of  the  opinion, 
therefore,  that  the  erection  of  the  sign  in  question  after  May  29,  1914, 
was  unlawful,  and  that  it  was  the  duty  of  the  defendant  Ludwig,  as 
superintendent  of  buildings,  to  prevent  its  erection. 

[2]  A  more  difficult  question  is  .whether,  even  under  these  circum- 
stances, the  plaintiff,  merely  as  a  taxpayer  suffering  no  special  damage, 
may  maintain  this  action.  The  only  statute  upon  which  the  right  to 
sue  can  be  predicated  in  a  case  like  the  present  is  section  51  of  the  Gen- 
eral Municipal  Law  (chapter  24,  Consolidated  Laws),  which  authorizes 
an  action  by  any  taxpayer,  qualified  as  prescribed  by  statute,  against 
any  officer,  agent,  commissioner,  or  other  person,  acting  or  who  has 
acted  for  or  on  behalf  of  any  municipal  corporation,  "to  prevent  any 
illegal  official  act  on  the  part  of  any  such  officers,  agents,  commission- 
ers or  other  persons,  or  to  prevent  waste  or  injury  to,  or  to  restore  and 
make  good  any  property,  funds,  or  estate"  of,  such  municipality. 

We  had  occasion  to  examine  this  act  with  some  care  in  Brill  v.  Miller, 
Supt,  etc.,  140  App.  EHv.  602, 125  N.  Y.  Supp.  865,  wherein  the  applica- 
tion w£is  to  restrain  the  superintendent  of  buildings  from  approving 
plans  for  a  building  to  be  used  as  a  theater.  It  was  urged  then,  as  it  is 
urged  now,  that  the  act  could  not  be  availed  of  to  prevent  actions  on 
the  part  of  a  public  officer  which  were  merely  illegal,  but  did  not 
threaten  any  material  loss  to  the  municipality  or  its  property  or  funds. 
It  was  the  opinion  of  the  court,  however : 
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"That  the  public  has  such  a  direct  Interest  In  the  strict  observance  of  the 
[Building]  Code  upon  that  subject  [the  construction  of  theaters]  that  a  tax- 
payer may  Intervene  under  the  statute  to  prevent  a  violation  of  the  law,  thus 
doing  what  the  officers  of  the  municipality  ought  themselves  to  do." 

The  same  considerations  which  led  us  to  issue  an  injunction  to  pre- 
vent the  use  of  an  illegal  structure  for  a  theater  apply  to  the  erection  of 
sky  signs.  There  is  ample  evidence  in  the  moving  papers  that  the  erec- 
tion of  sky  signs  of  inordinate  size  are  likely  to  be  a  source  of  danger 
to  the  public,  and  it  may  well  be  assumed  that  it  was  in  recognition  of 
this  fact  that  the  board  of  aldermen  adopted  the  ordinance  of  May  29, 
1914.  The  same  reasons,  therefore,  which  justified  our  issuance  of 
an  injtmction  in  Brill  v.  Miller,  will  justify  the  issuance  of  an  injunc- 
tion in  this  case.  It  would  serve  no  good  purpose  to  direct  the  super- 
intendent of  buildings  to  revoke  the  permit  already  issued,  for,  as 
already  pointed  out,  that  has  been  effectually,  if  indirectly,  revoked 
by  the  ordinance  cited.  What  we  may  do,  however,  is  to  restrain  him 
from  permitting  the  unlawful  sky  sign  to  be  constructed,  leaving  it  to 
him  to  carry  out  the  injunction  by  the  exercise  of  the  ample  power 
vested  in  him  by  law.  We  cannot  doubt  that,  having  been  admonished 
that  the  structure  is  an  unlawful  one,  he  will  take  effective  measures 
in  the  premises. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements  to  appellant  against  the  Mecca  Realty  Company  and 
the  O.  J.  Gude  Company,  and  the  motion  for  an  injunction  granted  to 
the  extent  hereinbefore  indicated.    Settle  order  on  notice. 

McLaughlin,  LAUGHLIN,  and  CLARKE,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting),  I  do  not  think  that  this  action  can 
be  maintained,  as  the  defendant  the  superintendent  of  buildings  is  not 
charged  with  being  about  to  do  an  "illegal  official  act."  He  has  already 
granted  a  license  to  construct  this  sign,  and,  as  I  understand  the  record, 
no  further  official  action  on  his  pari  is  required.  The  action  is  sought 
to  be  sustained  under  section  51  of  the  General  Municipal  Law  (Consol. 
Laws,  c.  24),  which  authorizes  a  taxpayer  to  maintain  an  action  against 
any  officer,  agent,  commissioner,  or  other  person,  to  prevent  an  illegal 
official  act  on  the  part  of  any  such  officer,  agent,  commissioner,  or  other 
person. 

It  seems  to  me,  to  justify  an  injunction  under  this  provision,  it  must 
appear  that  the  superintendent  of  buildings  was  about  to  commit  an 
"illegal  official  act."  What  the  plaintiff  seeks  is  to  compel  the  superin- 
tendent of  buildings  to  revoke  this  license,  and  to  accomplish  this  pur- 
pose it  is  proposed  to  restrain  the  superintendent  of  buildings  from 
permitting  this  sign  from  being  constructed.  Assuming  that  it  would 
be  illegal  for  the  hcensee  to  construct  the  sign,  it  does  not  seem  that 
the  court,  in  a  proceeding  of  this  kind,  should  by  injunction  compel 
the  superintendent  of  buildings  to  revoke  the  license  or  take  other 
affirmative  proceedings  to  enforce  the  ordinance.  In  Brill  v.  Miller, 
140  App.  Div.  602,  125  N.  Y.  Supp.  865,  the  injunction  granted  was 
to  restrain  the  superintendent  of  buildings  from  doing  an  act,  namely, 
approving  certain  plans  for  the  erection  of  a  building  to  be  used  for  a 
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theater.   There  the  ill^^l  act  was  the  approval  of  the-  plans,  which  was 
enjoined.    No  such  question  is  presented  in  this  case.     " 
I  am  therefore  in  favor  of  affirming  the  order. 


PUBLICITY  LEASING  CO.  v.  LUDWIG,  Superintendent  of  Buildings,  et  al. 

(No.  7344.) 

(Supreme  Oonrt,  Appellate  Division,  First  Department.    May  21,  1915.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  tbe  Publicity  Leasing  Ckimpany  against  Alfred  Ludwig,  Super- 
Inteudeut  of  Buildings,  etc.,  and  others.  From  an  order  denying  a  motion  for 
an  Injunction  pendente  lite,  plaintiff  appeals.  Order  reversed,  and  motion 
granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 

Walter  H.  Bond,  of  New  York  City,  for  appellant 

John  P.  O'Brien,  of  New  York  City,  for  respondent  superintendent  of  build- 
ings. 

Hector  M.  Hitcbings,  of  New  York  City,  for  respondents  Mecca  Realty 
Company  and  O.  J.  Gude  Oo. 

SCOTT,  3.  For  tbe  reasons  stated  in  Southern  Leasing  Company  v.  Alfred 
Ludwlg,  Superintendent,  etc.,  et  al.,  153  N.  Y.  Supp.  545,  decided  herewith, 
the  order  appealed  from  will  be  reversed,  with  $10  costs  and  disbursements  to 
the  appellant  against  the  Mecca  Realty  Company  and  the  O.  J.  Gude  Com- 
pany, and  the  motion  for  an  injunction  granted,  to  tbe  extent  indicated  in 
the  opinion  in  the  above-mentioned  case.    Settle  order  on  notice. 

Mclaughlin,  laughlin,  and  clarke,  jj.,  concur,    ingeaham, 

F.  J.,  dissents. 


In  re  GARVIN.    (No.  7094.) 
(Supreme  Court,  Appellate  Division,  First  Department    May  21,  1915.) 

1.  Elections   <&=»194 — Baixots— iBBEOULABrrY— Pbesence   of   Mabks   Other 

Than  Cboss — Statute. 

Election  Law  (Consol.  Laws,  c.  17)  §  82,  as  added  by  Laws  1911,  c.  891, 
and  as  amended  by  Laws  1913,  c.  820,  declares  that  a  "cross  X  mark" 
shall  be  the  proper  method  of  indicating  a  choice,  and  that  it  shall  be 
unlawful  to  make  any  other  mark  on  the  ballot  for  the  purpose  of  vot- 
ing, etc.,  while  section  86  further  provides  that  a  ballot  Is  void  on  which 
there  shall  be  found  any  mark  other  than  a  "cross  X  mark"  made  for 
the  purposes  of  voting,  etc.  Held,  that  ballots  where  slight  pencil  dots 
appeared  adjacent  to  the  voting  cross,  evidently  made  by  the  voter  rest- 
ing his  pencil  on  the  paper  before  and  after  making  the  cross,  were  valid. 

[Ed.  Note. — For  other  cases,  see  Elections,  Cent  Dig.  §§  166,  167; 
Dec.  Dig.  <3s>191.] 

2.  E3LECTI0NS  €:»194 — Ballots— Ibbeoulab  Cbosses. 

Ballots  containing  Irregular  crosses  were  valid,  under  the  definition 
of  the  statute  that  any  straight  line  crossing  any  other  straight  line  at 
any  angle  within  a  voting  space  should  be  deemed  a  valid  voting  mark, 
and  that  no  ballot  should  be  declared  void  because  a  cross  mark  thereon 
Is  irregular  in  character. 

[Ed.  Note. — ^For  other  cases,  see  Elections,  Cent  Dig.  {{  166,  167;  DeCi 
Dig.  <8=»194.] 

^=s»For  otJier  cases  lee  same  topic  £  KRY-NTTHBBR  In  all  Key-Numbered  Digests  A  Indexes 
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3.  'EucnoNS   <s>lM — ^Baixots— Ibbequlabitt— Mabks   Otheb  Thar   Csoss 

— Statxttb.  • 

Ballots  disclosing  that  the  voter  first  put  In  the  voting  square  the  num- 
ber printed  on  the  ballot  opposite  the  name  of  the  candidate  for  whom  he 
intended  to  vote,  and  then,  discovering  his  mistake,  superimposed  a  cross 
thereon  in  the  voting  space,  were  void. 

[Ed.  Note.— For  other  cases,  see  Elections,  Cent.  Dig.  i§  166,  167 ;  Dec. 
Dig.  <8=»194.] 

4.  Ei^ECTioNs  «=s»194 — Baixots— iBBEGtrLABiTT— Half  Crosses— Statutb. 

Ballots  with  half  cross  marks  thereon  were  void. 
[Ed.  Note.— For  other  cases,  see  Elections,  Cent  Dig.  ff  166,  167;  Dec. 
Dig.  <S=1M.] 

5.  Elections     <e=>l©4 — Ballots— Isregulabitt—Erasubes     and     Excessive 

Crosses— Statute. 

Ballots  with  excessive  crosses  in  the  voting  space  opposite  blank  spaces 
for  the  names  of  candidates,  and  also  with  erasures,  were  void. 

[Ed.  Note. — For  other  cases,  see  Elections,  Cent.  Dig.  §§  166,  167 ;  Dec 
Dig.  <S=9l94.] 

6.  Elections  «=»194 — Ballots— iBREouLABiTT—WRrnNQ  in   Last   Name  of 

Otheb  Candidate. 

A  tmllot  upon  which  a  last  name  not  printed  on  such  ballot  was  written 
In  under  the  title  of  Governor,  with  a  cross  mark  in  the  voting  space, 
^as  not  totally  void,  whether  or  not  the  vote  for  such  individual  was 
Talid. 

[Ed.  Note.— For  other  cases,  see  Elections,  Cent  Dig.  {§  166,  167 ;  Dec 
Dig.  «=>1M.] 

Appeal  from  Special  Term,  Bronx  County. 

Application  of  Michael  J.  Garvin  to  examine  void  and  protested 
ballots.  From  an  order  entered  upon  the  decision  of  the  Special  Term, 
an  appeal  was  taken.    Modified  and  affirmed. 

See,  also,  152  N.  Y.  Supp.  1112. 

Argued  before  INGRAHAM.  P.  J.,  and  CLARKE,  SCOTT,  BOW- 
LING, and  HOTCHKISS,  JJ. 

Robert  S.  Mullen,  of  New  York  City,  for  appellant  Kane. 
Edgar  Hirschberg,  of  New  York  City  (Wm.  Cohn,  of  New  York 
City,  on  the  brief),  for  respondent. 

CLARKE,  J.  The  controversy  which  this  proceeding  was  instituted 
to  determine  was  whether  Michael  J.  Garvin  or  Patrick  J.  Kane  had 
been  duly  elected  to  the  position  of  state  committeeman  of  the  Dem- 
ocratic party  from  the  Thirty-Third  assembly  district  at  the  primary 
election  held  in  and  for  the  county  of  Bronx  on  the  28th  day  of  Sep- 
tember, 1914.  The  court  found  that  at  such  election  there  was  cast  for 
said  candidates  the  following  number  of  votes  as  fo  which  there  was  no 
dispute  or  question. 

Michael  J.  Garvin 1,277 

Patriclc  J.  Kane 1,26ft 

After  examining  the  disputed  ballots,  he  rejected  a  large  number 
as  void  and  not  to  be  counted  for  either  candidate,  and  found  33  which 
were  good  and  valid  and  should  be  added  to  the  number  allowed  as 
aforesaid  to  Garvin,  making  a  total  of  1,309,  and  40  which  should  be 
added  to  the  amount  as  aforesaid  allowed  to  Kane,  making  a  total  of 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Ker-Mumbered  Digeals  &  lodeias 
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1,305,  and  thereupon  made  an  order  directing  the  board  of  elections  to 
correct  the  returns  as  indicated  and  that  the  said  Garvin  was  entitled 
to  receive  a  certificate  of  election  to  said  office. 

This  court  has  re-examined  all  of  the  disputed  ballots  submitted  to 
the  Special  Term  and  enumerated  in  the  decision.  Section  82  of  the 
Election  Law,  as  amended  by  chapter  820  of  the  Laws  of  1913,  pro- 
vides: 

"Preparation  of  Ballot  by  Voters.  The  voter,  on  retiring  to  the  voting 
booth,  shall  prepare  bis  ballot  in  the  following  manner:  Be  shall  make  a  cross 
X  mark  In  the  voting  square  at  the  left  of  the  name  of  each  candidate  for 
whom  be  desires  to  vote.  A  cross  X  mark  is  any  straight  line  crossing  any 
other  straight  line  at  any  angle  within  the  voting  space  and  no  ballot  shall 
be  declared  void  because  a  cross  X  mark  thereon  is  Irregular  in  character. 
It  shall  not  be  lawful  to  make  any  mark  on  the  ballot  other  than  a  cross  X 
mark  for  the  purpose  of  voting,  and  such  mark  shall  be  made  only  with  a 
pencil  having  black  lead,  and  only  in  the  voting  space  to  the  left  of  the  name 
of  a  candidate;  except  that  the  voter  may  write  with  a  pencil  having  black 
lead  In  the  blank  space  under  the  title  of  the  proper  office  or  party  position 
the  name  of  any  person  or  persons  for  whom  he  desires  to  vote,  whose  name  or 
names  are  not  printed  upon  the  ballot ;  not  exceeding  with  the  candidates  for 
whom  he  has  voted  by  cross  X  mark  the  total  number  of  persons  by  whom 
such  office  or  position  is  to  be  filled.  It  shall  not  be  lawful  to  deface  or  tear  a 
ballot  In  any  manner,  nor  to  erase  any  printed  name,  device,  figure,  word  or 
letter  therefrom,  nor  to  erase  any  mark  made  thereon  by  such  voter  nor  In- 
close in  the  folded  ballot  any  other  paper  or  any  article.  If  the  voter  de- 
face or  tear  a  ballot,  or  wrongly  mark  the  same  or  make  an  erasure  thereon, 
he  may  obtain  one  additional  ballot  on  returning  to  the  ballot  clerk  the  one 
so  defaced  or  wrongly  marked." 

Section  86  thereof  provides: 

"Intent  of  Voters.  If  the  voter  marks  more  names  than  there  are  persons 
to  be  nominated  for  an  office  or  elected  to  a  party  position,  or  if  for  any  other 
reason  it  is  Impossible  to  determine  the  voter's  choice  of  a  candidate  for  a 
I)arty  position  or  for  nomination  for  an  office,  his  vote  shall  not  be  counted 
therefor  but  shall  be  returned  as  a  blank  vote  for  such  nomination  or  party 
position.  A  void  ballot  is  a  ballot  upon  which  there  shall  be  found  any  mark 
other  than  a  cross  X  mark  made  for  the  purpose  of  voting,  which  voting  mark 
must  be  made  with  a  pencil  having  black  lead,  only  in  a  voting  space  to  the 
left  of  the  name  of  a  candidate ;  or  one  upon  which  anything  is  written  otlier 
than  the  name  or  names  of  any  person  or  persons  not  printed  upon  the  ballot, 
for  whom  the  voter  desires  to  vote,  which  must  be  written  In  the  blank  space 
under  the  title  of  the  proper  office  or  party  position  with  a  pencil  having 
black  lead;  or  one  which  Is  defaced  or  torn  by  the  voter;  or  one  upon 
which  there  shall  be  found  any  erasure  of  any  printed  device,  figure,  letter  or 
word,  or  of  any  name  or  mark  written  thereon  by  such  voter ;  or  in  which  shall 
be  found  Inclosed  a  separate  piece  of  paper  or  other  material ;  and  upon 
sncb  ballot  no  vote  for  any  candidate  thereon  shall  be  counted.  Any  straight 
line  crossing  any  other  straight  line  at  any  angle  within  a  voting  space  shall 
be  deemed  a  valid  voting  mark ;  but  no  ballot  shall  be  declared  void  because 
a  cross  mark  thereon  is  irregular  in  character." 

Accepting  the  decision  of  the  Special  Term  as  to  the  great  majority 
of  the  disputed  ballots,  those  under  consideration  by  this  court  may  be 
grouped  in  several  classes. 

[1]  First,  where  slight  pencil  dots  appear  adjacent  to  the  voting 
cross,  evidently  made  by  the  voter  resting  his  pencil  upon  the  paper 
before  or  after  making  the  cross.  Thirty-two  ballots  come  within  tliis 
class,  of  which  17  were  for  Garvin  and  15  for  Kane.  It  is  obvious 
that  the  same  rule  should  be  applied.    Of  those  there  were  declared 
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void  by  the  Special  Term  11  ballots  for  Garvin  and  5  for  Kane;  there 
were  declared  valid  for  Garvin  6  and  for  Kane  10.  There  is  no  rea- 
sonable distinction  discoverable.  They  should  all  have  been  declared 
valid  or  void.  In  my  opinion  they  were  good  ballots  and  should  have 
been  so  declared. 

[2]  The  next  class  is  of  ballots  with  irregular  cross  marks,  21  in 
number,  of  which  12  were  for  Garvin  and  9  for  Kane,  of  which  were 
declared  void  for  Garvin  10  and  for  Kane  3,  and  declared  valid  for 
Garvin  2  and  for  Kane  6.  The  marks  on  all  these  ballots  are  of  the 
same  general  character  and  should  have  been  treated  in  the  same  way. 
There  is  no  possible  reason  for  admitting  the  6  for  Kane  and  refusing 
the  10  for  Garvin.  I  think  they  were  all  valid  under  the  definition  of 
the  statute  as  it  now  exists. 

"Any  straight  line  crossing  any  other  straight  line  at  any  angle  within 
a  voting  space  shall  be  deemed  a  valid  voting  mark ;  bnt  no  ballot  shall  be 
declared  void  because  a  cross  mark  thereon  Is  irregular  In  character" 

— and  the  interpretation  of  voting  marks  given  by  the  courts  in  the 
Matter  of  Fallon,  197  N.  Y.  336,  90  N.  E.  942,  Matter  of  De  Greet, 
197  N.  Y.  589,  91  N.  E.  1112,  and  Judge  Lambert's  rulings  on  the 
marking  of  ballots  upon  the  Hearst-McClellan  recount,  as  published 
by  John  G.  Saxe. 

[3]  In  addition  there  is  a  class  of  ballots  which  at  first  sight  appear 
to  be  irregular  cross  marks,  and  hence  should  be  included  under  the 
last  class ;  but  careful  inspection  discloses  that  the  voter  in  each  case 
first  put  in  the  voting  square  the  number  printed  upon  the  ballot  op- 
posite the  name  of  the  candidate  for  whom  he  intended  to  vote,  and 
then,  discovering  his  mistake,  superimposed  a  cross  thereon  in  the  vot- 
ing space.  .Of  these  there  were  11,  of  which  7  were  for  Garvin  and  4 
for  Kane;  of  which  were  declared  void,  for  Garvin  7,  for  Kane  3; 
valid  for  Kane  1.  I  think  these  were  all  void,  as  there  was  on  each  a 
mark  other  than  a  cross  mark  made  for  the  purpose  of  voting  and  an 
attempted  erasure  thereof  by  superimposing  a  cross  mark  thereon. 

[4]  There  is  another  class  of  ballots  with  half  cross  marks  thereon. 
Of  this  there  are  12  in  number,  7  for  Garvin  and  5  for  Kane,  of  which 
were  declared  void  5  for  Garvin  and  3  for  Kane,  and  valid  2  for  Gar- 
vin and  2  for  Kane.  They  should  all  have  been  declared  void  for 
having  an  unlawful  mark  thereon. 

[5]  There  is  a  class  of  ballots  with  excessive  crosses  in  the  voting 
space  opposite  blank  spaces  for  the  names  of  candidates,  and  also  with 
erasures,  7  in  number,  1  for  Garvin  and  6  for  Kane.  The  ballot  for 
Garvin  was  declared  void,  and  the  6  for  Kane  valid.  They  were  all 
void,  and  should  have  been  so  declared. 

[8]  Finally  there  is  a  ballot  for  Garvin  upon  which,  under  the  tide 
of  "Governor,"  is  written  "Sulzer"  with  a  cross  mark  in  the  voting 
space.  This  was  declared  void,  and  improperly  so.  The  voter  had 
the  right  to  write  in  the  name  of  a  candidate  not  printed  on  the  ballot, 
and  to  vote  for  him  by  making  a  cross  in  the  voting  space.  The  fact 
that  he  did  not  put  in  the  first  name  of  the  candidate,  while  it  might 
make  it  ineffective  as  a  vote  for  that  candidate,  did  not  make  the  whole 
ballot  void.    Therefore  it  should  have  been  counted  for  Garvin. 
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The  court  found  that  there  were  33  ballots  submitted  to  him,  in  ad- 
dition to  those  conceded  to  be  good,  for  Garvin,  which  were  valid. 
From  these  should  be  taken  2  which  this  court  finds  to  be  invalid,  leav- 
ing 31,  to  which  should  be  added  22  declared  to  bp  void,  which  we  find 
to  be  good,  making  a  total  of  53,  which  should  be  added  to  1,277,  mak- 
ing a  total  of  1,3^  valid  votes  for  Garvin. 

The  court  found  that  40  ballots,  in  addition  to  those  conceded  to  be 
good,  for  Kane,  were  valid.  From  these  should  be  taken  9  found  by 
us  to  be  invalid,  leaving  31,  to  which  should  be  added  8  votes  declared 
by  the  Special  Term  void,  which  we  find  good,  making  a  total  of  39  to 
be  added  to  1,266  about  which  there  is  no  dispute,  making  a  total  of 
1,305  votes,  the  result  being  that  Garvin  should  have  been  declared 
elected  by  a  majority  of  25  instead  of  4. 

The  fourth  finding  of  fact  should  be  modified,  by  adding  to  the  dis- 
puted ballots  found  void  and  not  to  be  counted  for  either  candidate 
the  following: 

Ist  ElecUon  District,  Exhibit    7 


2d 

" 

41 

9 

3d 

«• 

41 

11 

10th 

14 

4t 

6 

14th 

•  • 

*( 

2,  4 

17th 

*l 

(« 

6,  13 

18th         " 

«< 

« 

7 

19th 

14 

u 

1 

22d 

<• 

tt 

6 

And  from  said  finding  should  be  stricken  out  the  following: 

1st  Election  District,  Exhibit 
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2:  8,  4,  e,  12,  15 

3d 
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41 

4th 

*t 
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3 

8th 

U 

44 

A,4 

9th 

44 

1 

10th 

11 

2,  7,  9,  10,  11,  12 

leth 

11 

4,  6 

17th 

14 

10,  14,  15,  22,  25 

18th 

(• 

20 

l»th 

it 

8,  12 

20th 

■1 

4 

25th 

U 

44 

1 

The  fifth  finding 

of  fact  should  be  modified,  by  adding  to  the  list  of 

ballots  declared  to 

be  good  and  valid,  and  to  be  counted  for  Michael 

J.  Garvin, 

the  following : 

1st  Election  District 
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And  there  should  be  stricken  out  from  said  fifth  finding  the  follow- 
ing: 

ITth  Election  District,  Exhibit  13 
19tli         "  "       .      "         1 

The  sixth  finding  of  fact  should  be  modified,  by  striking  out  the 
word  "thirty-three, '  inserting  in  lieu  therefor  "fifty-three,"  and  the 
figures  1,309,  and  inserting  in  lieu  thereof  1,330. 

The  seventh  finding  of  fact  should  be  modified,  by  adding  to  the  list 

of  ballots  found  to  be  good  and  valid,  and  which  should  be  counted 

for  Patrick  J.  Kane,  the  following: 

2d    Election  District,  Exliibit    4 
Sd  "  ..  .<         j^ 

10th         "  "  "  2,  7,  0,  12 

leth         "  .1  «  4 

17th         "  "  "       10 

And  from  said  finding  should  be  stricken  out  the  following  ex- 
hibits : 

1st  Election  District,  Exhibit    7 

2d  "  »  "  0 

3d  "  "  "  11 

10th  "  "  "  6 

14th  «  "  "  2,  4 

17th  "  "  "  5 

18th  "  "  "  7 

22d  "  "  "  5 

The  eighth  finding  should  be  modified,  by  striking  out  the  word 
"forty,"  and  inserting  in  Ueu  thereof  "thirty-nine." 

The  first  conclusion  of  law  should  be  modified,  by  striking  out  the 
figures  1,309,  and  inserting  in  lieu  thereof  1,330,  and  the  order  ap- 
pealed from  should  be  modified  accordingly,  and,  as  modified,  affirmed, 
with  costs  and  disbursements  to  the  respondent.  Settle  order  on  notice. 
All  concur. 


McQUEENET  v.  SUTPHEN  &  HYER  et  al.    (No.  86/75.) 
(Supreme  Court,  Appellate  Division,  Third  Department    May  5,  1915.) 

1.  Masteb  and  Servant  «=>87%,  New,  vol.  16  Key-No.  Series — Coscpknsa- 

TioN  FOB  Injuries  —  Statutost  Pbovisions  —  "Manufactube  of  Glass 
Pboducts." 

Cutting  up  and  beveling  glass,  or  making  looking  glasses  of  It,  is  a 
"manufacture  of  glass  products,"  within  Workmen's  Componsatlon  Law 
((Tonsol.  Laws,  c.  67)  g  2,  group  20,  specifying  as  hazardous  employments 
covered  by  that  act  the  manufacture  of  glass,  glass  products,  and  glass- 
ware. 

2.  Masteb  and  Sebvant  «=»250%,  New,  vol.  16  Key-No.  Series — Pboce^ediros 

FOR  Compensation  fob  Injuries — Presumption. 

Under  Workmen's  Compensation  Law,  §  21,  providing  that  it  shall  be 
presumed,  In  the  absence  of  substantial  evidence  to  the  contrary,  that  the 
Claim  comes  within  the  provisions  of  that  act,  and  sections  20,  68,  pro- 
viding that  the  Commission  shall  make  such  investigation  as  it  deems 
necessary,  and  that  it  shall  not  be  bound  by  common-law  or  statutory 

^EsFor  oUier  cases  see  same  topic  ft  KBY-NUHBE!R  In  all  Key-Numbered  Digests  &  Indexes 
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rules  of  evidence,  or  by  technical  rules  of  procedure,  where  It  appeared 
that  a  part  of  an  employer's  business  was  the  manufacture  of  mirrors  and 
beveled  plates,  but  it  did  not  appear  what  was  to  be  done  with  a  light  oJC 
plate  glass  which  an  employe  was  raising  when  Injured,  compensation  was 
properly  awarded,  under  section  2,  group  Z,  relating  to  manufacture  of 
glass,  and  glass  products. 

3.  Masteb  and  Seevant  «=>16%,  New,  vol.  16  Key-No.  Series — Compewsatioii 

POB  Injuries — Statutory  Provisions. 

Though  some  of  the  provisions  of  the  Workmen's  Oompensatlon  Law, 
and  the  practice  thereby  provided,  are  unusual,  and  if  they  related  to 
ordinary  actions  or  proceedings  in  court  might  be  claimed  to  infringe 
constitutional  rights,  the  law  and  its  unusual  provisions  are  authorized 
by  Const,  art  1,  i  19,  providing  that  nothing  in  the  Constitution  shall 
limit  the  power  of  the  Legislature  to  enact  laws  for  the  protection  of  the 
lives,  health,  or  safety  of  employfis,  or  for  the  payment  of  compensation 
for  Injuries  to  employes,  or  for  death  therefrom,  without  regard  to  fault 
as  a  cause  thereof,  except  where  the  injury  is  occasioned  willfully,  or  re- 
sults from  Intoxication,  or  for  the  adjustment,  determination,  and  settle- 
ment, with  or  without  a  Jury,  of  issues  arising  thereunder. 

4.  Masteb  and  Sebvant  <8=>87%,  New,  vol.  16  Key-No.  Series — Compensation 

FOB  Injuries — Statutory  Provisions. 

The  Workmen's  Compensation  Law  should  be  liberally  construed,  so  aa 
to  give  to  the  employe  and  the  employer  allUe  the  protection  manifestly 
Intended,  and  to  cast  upon  the  fund  thereby  created  the  burden  which 
equitably  rests  ujwn  it. 

6.  MAisTEB  AND  SERVANT  <S=>87%,  Ncw,  vol.  16  Koy-No.  Series — Compensation 
FOB  INJUBIES — Statutory  Provisions. 

Under  Workmen's  Compensation  I^w,  i  50,  providing  that  an  employer 
shall  secure  compensation  to  bis  employes  by  insuring  the  payment  thereof 
in  the  state  fund,  or  with  a  corporation  or  association  authorized  to  trans- 
act the  business  of  workmen's  compensation  insurance,  or  by  furnishing 
satisfactory  proof  to  the  Workmen's  Compensation  Commission  of  his 
financial  ability  to  pay  such  compensation  for  himself.  In  which  case  the 
Commission  may  require  the  deposit  of  securities  to  secure  his  liability, 
the  risks  and  changes  of  business  being  such  that  the  ordinary  individual 
or  firm  cannot  qualify  as  a  self-insurer,  the  law  should  be  construed  on 
the  theory  that  it  contemplates  insurance  in  the  state  fund,  and  employ- 
ers who  insure  In  the  state  fund  or  otherwise,  or  who  are'  self-insurers, 
should  all  be  governed  by  the  same  rule. 

6.  CoNSTiruTioNAL  Law  «=»311 — ^Rui.B9  of  Evidence — Poweb  of  Lboisla- 

TUBK. 

The  Legislature  may,  without  affecting  any  party's  constitutional  rights, 
change  the  rules  of  evidence  and  procedure,  and  cast  the  burden  of  proof 
upon  any  party,  and  make  certain  acts  prima  facie  evidence  of  facts,  if 
the  acts  by  any  reasonable  intendment  bear  upon  or  tend  to  establish  the 
facts. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  §  ^2; 
Dec.  Dig.  «=93U.] 

7.  CoNsrmrnoNAi,  Law  «=»311 — Master  and  Servant  «=»16%,  New,  voL 

16  Key-No.  Series — Pboceedinos  fob  Compensation  fob  Injubies — Pbb- 

SUMPTION. 

Workmen's  Compensation  Law,  $21,  providing  that  in  proceedings  for 
the  enforcement  of  claims  It  shall  be  presumed.  In  the  absence  of  substan- 
tial evidence  to  the  contrary,  that  the  claim  comes  within  the  provisions 
of  that  act,  does  not  infringe  upon  the  due  process  of  law  guaranteed  by 
the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  j  932; 
Dec.  Dig.  <8=5>311.] 
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Appeal  from  Workmen's  Compensation  Commission. 

In  the  matter  of  the  claim  of  Thomas  McQueeney  against  Sutphen 
&  Hyer  and  another  for  compensation  to  himself  under  the  Workmen's 
Compensation  Law.  From  a  determination  of  the  Workmen's  Com- 
pensation Commission,  granting  compensation  to  the  claimant,  the 
employer  and  the  insurance  carrier  appeal.    Affirmed. 

Nadal,  Jones  &  Mowton,  of  New  York  City  (Edward  P.  Mowton,  of 
New  York  City,  of  counsel),  for  appellants. 
E.  C.  Aiken,  of  Albany,  for  the  Attorney  General. 
•  Jeremiah  F.  Connor,  of  New  York  City,  for  the  Commission. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

JOHN  M.  KELLOGG,  J.  [1]  The  claimant  was  an  employe  in  the 
shop  or  factory  of  the  employers,  whose  business  was  "polishing  plate 
and  window  glass,  jobbers  and  manufacturers  of  mirrors  and  beveled 
plates."  The  claimant  was  injured  while  assisting  two  coemployes  in 
raising  a  light  of  plate  glass,  84  by  96  inches,  from  the  cutting  table. 
The  Commission  has  made  him  an  award,  apparently  holding  that  his 
employment  was  within  group  20  of  section  2  of  the  Workmen's  Com- 
pensation Law.    That  group  is : 

"Manufacture  of  glass,  glass  products,  glassware,  porcelain  or  pottery." 

Cutting  up  and  beveling  glass,  or  making  looking  glasses  of  it,  may 
be  considered  a  manufacture  of  glass  products  within  the  meaning  of 
this  law. 

[2]  The  appellants  contend  that  it  does  not  appear  that  the  claim- 
ant was  engaged  in  one  of  the  hazardous  employments  defined  by 
section  2  of  the  law ;  that  it  does  not  appear  that  the  glass  which  the 
claimant  was  handling  was  being  made  into  looking  glasses  or  beveled 
glass  plates,  or  even  was  to  be  cut  into  small-sized  plates ;  that  for  all 
that  appears  he  may  have  been  packing  glass  which  had  been  sold  to 
a  customer  in  the  same  condition  it  was  in  when  received  at  the  shop. 
This  contention  overlooks  the  provision  of  section  21  that  in  any  pro- 
ceeding for  the  enforcement  of  a  claim  it  shall  be  presumed,  in  the 
absence  of  substantial  evidence  to  the  contrary,  "(1)  that  the  claim 
comes  within  the  provisions  of  this  chapter."  The  presumption  in  it- 
self is  not  unreasonable.  Under  the  act  the  claimant,  within  ten  days 
after  the  injury,  must  notify  the  Commission  and  the  employer  of  the 
accident  (section  18);  the  employe,  within  ten  days  after  the  acci- 
dent, must  report  it  to  the  Commission,  giving  the  nature  and  the  cause 
of  the  injury  (section  111);  any  time  after  14  days  the  claim  may  be 
filed;  thereupon  the  Commission  investigates  the  claim  in  its  own  way, 
and  if  required  by  either  party  gives  a  hearing  (section  20).  We  quote 
from  section  68: 

"The  Commission  •  •  •  shall  not  be  bound  by  common-law  or  stata- 
tory  rules  of  evidence  or  by  technical  or  formal  rules  of  procedure,  except  as 
provided  by  this  chapter,  but  may  make  such  Investigation  or  inquiry  or  con- 
duct such  hearing  In  such  manner  as  to  ascertain  the  substantial  ri^ts  of 
the  parties." 
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[3]  Some  of  the  provisions  are  quite  unusual,  and  if  they  related  to 
ordinary  actions  or  proceedings  in  court  might  with  some  reason  be 
claimed  to  infringe  upon  the  constitutional  rights  of  the  parties.  But 
section  19,  article  1,  of  the  Constitution  authorizes  the  law  and  its 
unusual  provisions.  Among  other  things,  it  provides  that  nothing  in 
the  Constitution  shall  be  construed  as  limiting  the  power  of  the  Legis- 
lature to  enact  laws  for  the  adjustment,  determination,  and  settlement, 
with  or  without  trial  by  jury,  of  issues  which  may  arise  under  such 
legislation.  The  fact,  therefore,  that  the  practice  is  unusual,  is  no  objec- 
tion to  it,  as  the  Constitution  authorizes  the  Legislature  to  create  this 
new  remedy  and  the  practice  to  enforce  it. 

If  the  exact  cause  of  the  injury  is  not  made  plain  to  the  Commission, 
the  employer  is  at  fault,  as  he  has  failed  properly  to  report  the  ac- 
cident. He  has  every  means  of  knowing  the  facts,  and  should  not 
benefit  by  withholding  them.  If  the  employe  is  engaged  in  an  em- 
ployment declared  hazardous  by  this  law,  but  at  times  may  work  in  a 
nonhazardous  emplo)rment,  it  is  not  unreasonable  that  the  injury 
should  be  considered  within  the  act  if  the  employer  fails  to  show  all 
the  facts. 

The  state,  in  a  way,  assesses  upon  such  hazardous  employment  such 
a  sum  as  may  fairly  meet  its  risks,  collecting  the  money  in  advance,  or 
requiring  security  for  its  pajrment,  for  the  benefit  of  the  injured  em- 
ployes. The  amount  it  collects  in  each  year  from  each  employment  is 
based  upon  the  number  of  men  employed,  the  pay  rolls,  and  the  particu- 
lar nature  of  the  employment.  The  Commission,  however,  permits  an 
employer  to  contract  for  insurance  by  which,  in  cases  of  an  injury,  the 
amount  of  the  award  shall  be  paid  by  the  insurance  carrier  to  the  state 
for  the  benefit  of  the  injured  persons,  and  also  permits  the  employer 
to  be  a  self-insurer  upon  his  satisfying  the  Commission  that  he  is  able 
to  pay  and  will  pay  to  it  the  sums  necessary  to  meet  awards  for  the 
injuries  received  by  employes  in  his  business.  In  effect,  therefore,  the 
state  through  its  Commission,  undertakes  to  make  compensation  for 
injuries  received  in  these  hazardous  employments  from  moneys  which 
the  employer  has  in  advance  paid  or  secured  to  it  under  a  law  which 
declares  that  such  payments  may  be  treated  as  a  proper  charge  of  the 
cost  of  operating  the  business,  thus  in  the  end  putting  the  premium 
upon  the  ultimate  consumer.  In  contemplation  of  the  act  and  the  con- 
stitutional provision  under  which  it  was  passed,  accidents  in  the  em- 
ployment finally  fall  upon  the  consumer,  and  not  upon  the  employe  or 
employer;  the  State  Commission  standing  between  the  employe,  the 
employer,  and  the  ultimate  consumer. 

We  therefore  have  a  situation  in  which,  if  the  employer  had  insured 
in  the  state  fund,  the  insurance  premium  would  rest  upon  the  basis 
that,  when  at  work  for  his  employer,  the  claimant,  McQueeney,  was 
to  be  engaged  in  the  hazardous  employment  all  the  while,  and  the 
premium  having  been  exacted  upon  that  basis,  prima  facie  the  loss 
should  be  met  upon  that  basis.  The  administrators  of  the  fund  are 
not  in  a  favorable  position  to  contend  that,  if  he  is  injured  while  in  the 
course  of  his  employment,  the  fund  is  not  liable  to  pay  the  loss.  It  is 
not  inequitable  I  that  as  against  the  fund  the  injury  should  be  assumed 


Digitized  by 


Google 


658  153  NEW  SOBE  STJPPLEHSNI  (Sup.  Ct. 

to  be  within  the  law,  unless  otherwise  shown.  An  employer  who  is 
insured  in  the  state  fund  has  been  compelled  to  pay  in  advance  for  the 
injuries  arising  in  his  employment,  and  upon  that  account,  by  section 
53,  is  granted  immunity  from  all  other  liability  on  account  of  accident 
to  his  employes,  and  the  employes  are  deprived  of  all  other  remedies. 
If  the  act  is  to  be  construed  technically,  it  deprives  the  employe  of  its 
beneficial  provisions  and  the  employer  from  the  protection  which  he  has 
paid  for  and  the  state  has  undertaken  to  give. 

[4]  The  law  should  be  liberally  construed,  so  as  to  give  to  the  em- 
ploye and  the  employer  alike  the  protection  manifestly  intended,  and 
to  cast  upon  the  fund  the  burden  which  equitably  rests  upon  it.  The 
state,  under  heavy  penalties,  has  compelled  the  employer  to  pay  to  it 
his  money  on  the  promise  that  it  would  disburse  them  to  protect  him 
from  loss  on  account  of  injuries  incurred  in  such  employment.  The 
state  must  be  held  strictly  to  the  obligation  it  has  incurred. 

[6]  The  compensation  awarded  by  the  Commission  is  payable  peri- 
odically in  accordance  with  the  method  of  paying  wages,  and  in  death 
cases  may  continue  during  the  lifetime  of  the  beneficiary,  and  in  other 
cases  may  continue  for  a  long  period  of  years.  No  one  can  be  a  self- 
insurer  unless  he  satisfies  the  Commission  of  his  liability  to  continue 
all  payments  awarded,  and  he  may  be  required  to  deposit  securities  to 
insure  such  payments.  Section  50.  The  risks  and  changes  of  business 
'  are  such  that  it  is  evident  that  the  ordinary  individual  or  firm  cannot 
qualify  as  a  self-insurer.  The  large  corporations,  whose  continuous 
existence  is  assured,  or  who  are  able  to  deposit  the  securities  required, 
can  qualify  as  self -insurers.  In  effect,  therefore,  the  law  requires  that 
the  ordinary  individual  and  firm,  and  perhaps  the  great  mass  of  em- 
ployers, must  insure  in  the  state  fund  or  otherwise.  The  law,  therefore, 
should  be  construed  on  the  theory  that  it  contemplates  insurance  in  the 
state  fund,  and  employers  who  insure  in  the  state  fund  or  otherwise, 
or  who  are  self-insurers,  should  fairly  be  governed  by  the  same  rule. 
It  is  the  right  of  the  individual  employe  and  of  the  employer  that  they 
should  be  treate'd  the  same  as  all  other  employes  and  employers  within 
the  act. 

[8,  7]  The  Legislature  may  from  time  to  time  change  the  rules  of 
evidence  and  procedure,  and  a  party's  constitutional  rights  ordinarily 
are  not  affected  thereby.  It  may  cast  the  burden  of  proof  upon  any 
party,  and  may  make  certain  acts  prima  facie  evidence  of  facts,  if  the 
acts  by  any  reasonable  intendment  bear  upon  or  tend  to  establish  the 
facts.  The  rule  of  presumption  and  the  provisions  of  the  act  do  not, 
therefore,  infringe  upon  the  due  process  of  law  guaranteed  by  the 
Constitution.  People  v.  Johnson,  185  N.  Y.  219,  77^  N.  E.  1164.  But 
the  presumption  is  fairly  warranted  by  the  constitutional  provision 
mentioned. 

We  conclude,  therefore,  that  the  Commission  was  justified  in  deter- 
mining that  the  employe  sustained  his  injury  in  the  course  of  hazard- 
ous employment. 

The  award  should  therefore  be  affirmed.  All  concur ;  HOWARD, 
J.,  in  result 
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KOHIiER  ▼,  PROHMANN  et  al,    (No.  86/71.) 

(Supreme  Court,  Appellate  Dlrlsion,  Third  Department     May  6,  1915.) 

Mastbb  and  Sebvant  «=>250%,  New,  vol.  16  Key-No.  Series— Compessatiom 

VOB    INJDBIEB— StAIUTOBY    PBOVISIONS— ISVIOENCB. 

Under  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  {  2,  group 
30,  specifying  as  hazardous  employments  covered  by  that  act  packing 
houses,  abattoirs,  and  the  manufacture  or  preparation  of  meats  or  meat 
products,  and  section  21,  providing  that  in  proceedings  for  the  enforce- 
ment of  claims  for  compensation  it  shall  be  presumed.  In  the  absence 
of  substantial  evidence  to  the  contrary,  that  the  claim  comes  within  the 
provisions  of  that  act,  where  it  appeared  that  an  employ^  in  the  market 
«f  a  retail  butcher  lost  four  fingers  while  forcing  meat  into  an  electric 
chopper,  and  it  did  not  appear  what  kind  of  meat  he  was  grinding,  or 
for  what  purpose  it  was  being  ground,  the  employer's  report  {giving  no 
further  details,  though  he  evidently  knew,  or  bad  the  means  of  know- 
ing, the  particular  purpose  for  which  the  chopper  was  lieing  used,  com- 
pensation was  properly  awarded,  as  the  employe  might  have  been  grind- 
ing the  meat  for  sausage,  or  to  make  some  other  meat  preparation,  and, 
If  the  injury  occurred  outside  of  the  hazardous  employment,  it  rested 
with  the  employer  to  show  the  facts ;  the  employe  having  died  from 
disease  caused  by  the  injury. 

Appeal  from  Workmen's  Compensation  Commission. 

In  the  matter  of  the  claim  of  Katie  Kohler  against  Harry  Frohmann 
and  another  for  compensation  tp  herself  and  children  under  the  Work- 
men's Compensation  Law  for  the  death  of  Nicholas  Kohler.  From 
an  award  of  the  State  Workmen's  Compensation  Commission,  the  em- 
ployer and  the  insurer  appeal.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Nadal,  Jones  &  Mowton,  of  New  York  City  (Edward  P.  Mowton,  of 
New  York  City,  of  counsel),  for  appellants. 

E.  C.  Aiken,  of  Albany,  for  the  Attorney  General. 

Jeremiah  F.  Connor,  of  New  York  City,  for  the  Commission. 

JOHN  M.  KELLOGG,  J.  The  employer  was  a  retail  butcher  carry- 
ing on  a  market  at  1850  Park  avenue,  New  York.  The  intestate  was 
in  his  employ,  and  while  grinding  meat  in  an  electric  meat  chopper  lost 
four  fingers  of  his  right  hand,  which  resulted  in  lober  pneumonia, 
causing  his  death,  and  the  Commission  has  made  an  award  for  the 
benefit  of  his  widow  and  children. 

The  appellants  contend  that  the  intestate  was  not  engaged  in  an 
employment  declared  hazardotis  by  the  statute,  and  was  not  therefore 
within  its  provisions,  and  that  the  finding  of  the  Commission  is  con- 
trary to  law  and  the  evidence. 

Under  group  30  of  section  2  of  the  Workmen's  Compensation  Law, 
compensation  is  to  be  made  for  injuries  sustained  or  death  incurred 
by  an  employe  engaged  in  the  hazardous  employments : 

"Packing  bouses,  abattoirs,  manufacture  or  preparation  of  meats  or  meat 
products  or  glue." 
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While  the  intestate  was  putting  meat  into  the  electric  chopper,  and 
was  forcing  it  in  with  his  fingers,  he  received  the  injury.  It  does 
not  appear  what  kind  of  meat  he  was  grinding  or  for  what  purpose  it 
was  being  ground.  The  employer,  in  his  report,  gives  no  further  de- 
tails of  the  matter.  Evidently  he  knew,  or  had  the  means  of  knowing, 
the  particular  purpose  for  which  the  chopper  was  being  used  at  the 
time  of  the  accident.  It  does  not  appear  that  the  intestate  was  not 
grinding  the  meat  for  sausage,  or  to  make  some  other  preparation  of 
meat.  The  only  party  presumably  having  knowledge  of  the  fact  has 
failed  to  disclose  the  situation.  Such  failure  raises  some  inference  that 
the  full  particulars  would  not  be  to  his  advantage.     As  making  of  | 

sausage  fairly  comes  within  the  business  of  a  retail  meat  dealer,  the  | 

conclusion  of  the  Commission  that  the  case  falls  within  the  act  is  not  I 

against  the  evidence.  I 

Section  21  of  the  act  called  upon  the  employer  for  more  particular  i 

information  than  he  gave.    The  position  most  favorable  to  the  em-  j 

ployer  is  that  a  part  of  his  business  might  fall  within  the  hazardous  , 

employment  and  a  part  not,  and  if  he  claimed  the  injury  occurred  out- 
side of  the  hazardous  employment  it  rested  with  him  to  show  the  facts. 
In  the  Matter  of  the  Claim  of  Thomas  McQueeney  v.  Sutphen  &  Hyer 
et  al.,  153  N.  Y.  Supp.  554,  decided  at  this  term  of  court,  we  have  con- 
sidered the  application  of  this  section.    The  award  should  be  affirmed. 

Award  affirmed.    All  concur. 


PAUL  ▼.  COSMOPOLITAN  BANK. 
(Bronx  County  Court    May  19,  1915.) 

pLKAUNa  €=>80,  194 — Dbuubbeb — Answeb — Incompuitx  Defense. 

An  answer,  In  an  action  by  a  depositor  for  tlie  bank's  dishonoring  of 
checks  while  it  had  funds  to  pay  them,  which  alleges  that  plaintiff  had  in- 
structed the  bank  to  honor  the  checks  of  a  third  person,  and  that  it  had 
done  so  by  paying  them  with  plaintiff's  funds,  but  which  does  not  show 
that  by  reason  thereof  there  were  insufflcient  funds  to  honor  plaintiff's 
checks',  is  but  a  partial  defense  in  mitigation  of  damages,  and  is  de- 
murrable, because  attempting  to  set  up  a  complete  defense. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {{  162,  181-183, 
444,  445,  446,  449-452 ;   Dec  Dig.  <S=»80,  194.] 

Action  by  William  Paul  against  the  Cosmopolitan  Bank.  Demurrer 
to  separate  defense  sustained,  with  leave  to  amend  on  terms. 

Louis  Lande,  of  New  York  City,  for  plaintiff. 

William  Duncan  Cameron,  of  New  York  City,  for  defendant. 

GIBBS,  J.  This  is  a  motion  pursuant  to  section  976  of  the  Code, 
which  authorizes  bringing  on  the  argument  of  a  demurrer  as  a  c6n- 
tested  motion. 

This  is  an  action  brought  by  the  plaintiff  against  the  defendant  for 
dishonoring  certain  checks ;  the  plaintiff  alleging  that  at  the  time  the 
said  checks  were  drawn  there  were  sufficient  moneys  in  the  hands  of 
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the  defendant  to  pay  the  said  checks,  but  that,  by  reason  of  the  negli- 
gent conduct  of  the  defendant,  payment  was  refused.  The  separate 
defense  contained  in  the  answer  of  the  defendant  to  the  complaint 
alleges,  by  its  "twenty-third"  paragraph,  as  follows : 

"That  the  plaintiff,  his  agents,  servants,  and  cmpIoyC's,  instructed  and  di- 
rected the  defendant  that  in  the  event  of  the  account  of  the  aforesaid  Nathan 
Paul  being  at  any  time  overdrawn,  or  in  the  event  of  a  check  drawn  on  the 
account  of  Nathan  Paul  being  presented  to  said  bank  for  payment  at  a  time 
at  which  insufficient  funds  were  in  the  account  of  said  Nathan  Paul  to  pay 
the  same,  the  defendant  should  transfer  from  the  account  of  the  plaintiff 
herein  to  the  account  of  the  said  Nathan  Paul  sufficient  funds  to  make  good 
the  account  of  said  Nathan  Paul  and  to  pay  said  checks ;  that  the  defendant 
complied  with  such  instructions  and  directions,  and  that  the  acts  of  the  de- 
fendant in  so  doing  were  acquiesced  in,  ratified,  accepted,  and  confirmed  by  the 
plaintiff  herein." 

It  is  apparent  from  the  above  defense  that  the  plaintiff  had  instruct- 
ed the  defendant  to  honor  the  checks  of  Nathan  Paul  and  that  in  point 
of  fact  the  defendant  did  honor  Nathan  Paul's  checks  by  paying  them 
with  the  plaintiff's  money ;  but  it  fails  to  show  that  by  reason  of  the 
defendant  having  paid  the  checks  of  Nathan  Paul  with  the  plaintiff's 
money  there  were  insufficient  funds  left  in  plaintiff's  account  to  honor 
the  checks  mentioned  in  the  complaint.  It  follows,  therefore,  that  this 
is  a  partial  defense  in  mitigation  of  damages,  and  is  for  that  reason 
demurrable,  because  it  attempts  to  set  up  a  complete  defense.  Mott  v. 
De  Nisco,  106  App.  Div.  154.  94  N.  Y.  Supp.  382. 

Counsel  for  the  plaintiff,  in  his  brief,  urges  a  number  of  other  points, 
which,  in  consequence  of  my  view  on  the  above  proposition,  it  is  un- 
necessary for  me  to  pass  upon. 

The  demurrer  to  the  separate  defense  is  therefore  sustained,  with 
leave  to  amend  upon  payment  of  $10  costs. 


(89  Misc.  Bep.  262) 

PEOPLE  V.  HARCOURT  et  at 
(Court  of  General  Sessions,  New  York  County.    February,  1915.) 

CBnnNAL  liAW  <=s>418 — Evidencb— Heabsay— Declabations  of  Thibd  Peb- 

SOKS. 

In  a  prosecution  before  a  magistrate  for  disorderly  conduct  tending  to 
a  breach  of  peace,  the  testimony  of  a  police  officer  as  to  a  third  person's 
declarations  made  in  the  presence  of  defendants  while  under  arrest  were 
Inadmissible,  where  defendants  were  not  called  upon  at  the  time  to 
speak  or  deny  the  accusation,  and  denied  .at  the  trial  that  the  third  per- 
son made  any  declarations  in  their  presence. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  |S  968-972; 
Dec.  Dig.  <a=>418.] 

George  Harcourt  and  another  were  convicted  of  disorderly  con- 
duct tending  to  a  breach  of  the  peace,  and  appeal.  Reversed,  and  new 
trial  granted. 

Walter  L.  Rathbome,  of  New  York  City,  for  appellants. 

James  E.  Smith,  Deputy  Asst.  Dist.  Atty.,  of  Olean,  for  the  People. 
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ROSALSKY,  J.  The  defendants  above  named  appeal  from  a  judg- 
ment rendered  in  the  City  Magistrate's  Court  convicting  them  of  the  of- 
fense of  disorderly  conduct  tending  to  a  breach  of  the  peace.  It  is 
charged  that  the  defendants  attempted  to  swindle  one  Arthur  Pink- 
erton,  a  passenger,  who  did  not  appear  as  a  witness,  out  of  the  sum  of 
$20  by  means  of  what  is  commonly  called  a  "confidence  game."  It  ap- 
pears from  the  record  that  the  officer  had  a  conversation  with  Pinkerton 
in  the  presence  of  the  defendants  while  they  were  under  arrest,  in  the 
course  of  which  Pinkerton  is  alleged  to  have  made  the  following  dec- 
larations : 

"He  told  me  that  Harcoart  told  him  he  was  a  passenger,  and  that  the  other 
man  came  up  and  handed  Harcourt  some  papers,  and  Harcourt  asked  for. 
$70  off  Pinkerton.  He  said,  'I  gave  him  $20,'  and  I  said,  'What  did  you  give 
him  the  money  for?'  He  said:  'He  told  me  he  had  English  notes,  and  he 
didn't  have  any  American  money,  and,  on  the  strength  of  that,  he  said  be 
would  change  the  English  notes  and  give  me  the  value  of  my  money  when  we 
got  out  to  sea.  He  represented  himself  as  a  passenger  on  the  ship,  and  I 
gave  him  $20,  and  1  was  about  to  go  after  the  other  $50  more  in  my  state- 
room when  you  placed  them  under  arrest'  I  asked  him  to  write  down  the 
circumstances  on  this  envelope  with  his  name  and  address  and  what  it  was 
for,  and  he  wrote  It  down,  in  the  presence  of  the  defendants." 

The  defendants  in  their  own  behalf  denied  that  Pinkerton  made  any 
declarations  in  their  presence,  and  that  whatever  conversation  the  of- 
ficer had  with  Pinkerton  was  in  their  absence.  In  another  part  of  the 
record  it  is  not  clear  whether  or  not  the  officer  in  fact  had  the  con- 
versation with  Pinkerton  in  the  presence  of  the  defendants.  If  the  al- 
leged declarations  made  by  Pinkerton  to  the  police  officer  in  the  pres- 
ence of  the  defendants,  who  were  under  arrest  and  who  remained  si- 
lent, are  incompetent  and  cannot  be  considefed  as  establishing  the  of- 
fense against  the  defendants,  then  the  record  is  barren  of  any  evidence 
tending  to  show  that  their  acts  constitute  disorderly  conduct  tending 
to  a  breach  of  the  peace. 

The  question  of  allowing  in  evidence  declarations  made  by  a  person 
in  the  presence  of  an  accused  under  arrest  as  proof  of  the  fact  tend- 
ing to  establish  his  guilt  has  resulted  in  great  confusion  among  trial 
judges,  although  the  Court  of  Appeals  has  repeatedly  laid  down  in 
terse  language  the  effect  to  be  given  to  such  evidence,  when  it  is  com- 
petent, and  when  its  admission  constitutes  reversible  ^rror,  I  have 
had  before  me  lately  many  cases  where  the  magistrates  have  erro- 
neously admitted  evidence  of  this  nature,  and  thertfore  it  seems  to  me 
that  it  might  be  profitable  to  refer  to  some  of  the  leading  cases  dealing 
with  the  principle  involved.  In  People  v.  Friedman,  205  N.  Y.  161, 
166,  98  N.  E.  471,  473,  45  L.  R.  A.  (N.  S.)  55,  the  court  said: 

"I  think  that  an  error  was  committed,  although  a  harmless  one  under  all 
the  circumstances,  in  receiving  testimony  as  to  declarations  by  Kulin  in  the 
defendant's  presence  which  Imported  that  Kuhn  did  not  do  the  shooting,  and 
from  which  It  would  follow  that  the  defendant  must  have  done  it  luasmucb, 
however,  as  the  responses  made  by  the  defendant  to  these  declarations  were 
virtually  countercharges  against  Kuhn,  and  the  conversation  left  each  par- 
ticipant in  the  crime  In  the  irasltlon  ot  charging  the  other  with  being  the 
principal  offender,  I  do  not  see  how  the  admission  of  the  evidence  could  have 
done  any  injury.  Under  some  conditions,  however,  an  error  of  this  character 
might  be  extremely  prejudicial  to  a  defendant.    Ordinarily  the  unsworn  state- 


Digitized  by 


Google 


Gen.  Sess.)  people  v.  HAttcouBT  663 

ments  of  others  as  to  tbe  drcnmstances  of  a  crime  are  not  provable  against 
an  accused  person,  even  though  they  were  made  in  his  presence  unless  they 
elicited  some  express  or  tacit  admission  from  the  defendant  tending  to  es- 
tablish his  guilt.  It  is  only  for  the  purpose  of  eliciting  or  explaining  some 
compromising  word  or  act  of  the  accused  party  at  the  time  that  evidence  of 
such  declarations  by  others  is  receivable  at  all.  If  this  rule  were  more  care- 
fully observed  on  criminal  trials,  the  appellate  courts  would  be  relieved  of  a 
frequent  cause  of  embarrassment  The  doctrine  is  by  no  means  new.  Judge 
Halght,  writing  for  this  court  in  People  v.  Kennedy,  164  N.'Y.  449,  457  [58  N. 
E.  652],  expressly  pointed  out  that  statements  made  In  the  presence  of  a  party 
are  not  received  as  evidence  In  themselves,  but  for  the  purpose  of  ascertaining 
the  reply  which  the  party  to  be  affected  makes  to  them.  They  are  only  com- 
petent when  the  person  affected  hears  and  fully  comprehends  the  effect  of  the 
words  spoken,  and  when  he  is  at  full  liberty  to  make  answer  thereto,  and  then 
only  under  such  circumstances  as  would  Justify  the  Inference  of  assent  or 
acquiescence  as  to  the  truth  of  the  statement,  by  his  remaining  silent.' " 

In  People  v.  Smith,  172  N.  Y.  210,  231-233,  64  N.  E.  814,  820,  the 
court  said : 

"The  learned  trial  judge  was  obviously  of  the  opinion  that  the  presence  of 
the  defendant  rendered  proof  of  everything  that  occurred  or  did  not  occur  ab- 
solutely admissible,  without  regard  to  its  character,  by  whom  It  was  said, 
<3one,  or  omitted,  or  to  the  circumstances  or  conditions  under  which  tbe  acts 
or  omissions  of  the  decedent  or  of  the  defendant  occurred.  In  that  we  think 
be  was  In  error.  The  practical  effect  of  his  rulings  was  to  allow  the  prosecu- 
tion to  place  before  the  Jury  the  observed  or  Imagined  condition,  appearance, 
moTementsI  conduct,  and  demeanor  of  the  decedent,  from  which  to  conjecture 
a  mental  condition  of  which  there  was  not  only  no  valid  proof,  but  which, 
when  proved,  had  no  proper  bearing  upon  tbe  questions  at  issue.  The  possi- 
ble and  Intended,  If  not  the  probable  and  natural,  effect  of  that  evidence  w^as 
to  Induce  the  Jury,  notwithstanding  her  positive  denial,  to  believe  that  the 
decedent  was  of  the  opinion  that  the  defendant  committed  the  offense  of 
which  he  was  charged.  The  Issue  was  not  what  the  decedent  may  have 
thought  or  believed,  but  whether  the  defendant  committed  the  offense.  This 
evidence  was  Inadmissible,  not  only  because  it  was  an  attempt  to  prove  a  mere 
unsubstantiated  conjecture,  as  to  a  matter  of  which  neither  the  witness  nor 
the  Jury  had  any  knowledge,  but  also  for  the  reason  that  the  decedent's  belief 
was  wholly  Incompetent  and  Immaterial.  That  during  the  occurrences  to 
which  this  evidence  related  the  defendant  made  any  actual  admission,  direct 
or  Indirect,  of  any  fact  material  to  the  Issue,  cannot  be  even  pretended.  Nor 
did  he  perform  any  act  that  could  be  regarded  as  an  admission  of  any  such 
fact,  unless  his  silence  constituted  such  an  admission.  The  only  possible 
ground  upon  which  the  silence  of  a  party  can  be  admitted  as  evidence  against 
him  Is  that  it  amounts  to  an  acquiescence  in  a  statement  or  act  of  another 
person.  The  rule  admitting  such  evidence  is  to  be  applied  with  careful  dis- 
crimination. Such  evidence  is  most  dangerous,  and  should  be  received  with 
great  caution,  and  not  admitted  unless  of  statements  or  acts  which  naturally 
call  for  contradiction,  or  unless  it  consists  of  some  assertion  with  respect  to 
his  rights  In  which,  by  silence,  the  party  plainly  acquiesces.  To  have  that 
effect,  his  acquiescence  must  be  exhibited  by  some  act  of  voluntary  demeanor 
or  conduct.  If  the  claimed  acquiescence  Is  in  the  conduct  or  language  of  an- 
other, It  must  plainly  appear  that  such  conduct  or  language  was  fully  known 
and  fully  understood  by  the  party  before  any  Inference  can  be  drawn  from  his 
passiveness  or  silence.  The  circumstances  must  not  only  be  such  as  to  afford 
him  an  opportunity  to  act  or  speak,  but  such  as  would  ordinarily  and  naturally 
call  for  some  action  or  reply  from  persons  similarly  situated.  If  the  condi- 
tion be  one  of  doubt  as  to  whether  a  reply  should  have  t>een  made,  the  evi- 
dence should  not  be  received.  Declarations  or  acts  made  or  performed  in  the 
presence  of  a  party,  when  received  in  evidence,  are  received,  not  as  evidence 
in  themselves,  but  in  a  proper  case  and  under  proper  circumstances  and  con- 
ditions they  may  be  admitted  to  ascertain  what  the  party  to  be  affected  said 
or  did ;  but  he  is  not  to  be  prejudiced  by  the  statements  or  acts  of  another  in 
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bis  presence,  altbough  silent,  unless  the  statements  or  acts  are  such  as  to  call 
for  some  rpsponse  or  act  upon  his  part  People  v.  Koerner,  154  N.  T.  355,  374 
(48  N.  E.  730];  Lanergan  v.  People,  39  N.  Y.  3»;  KeUey  v.  People,  55  N.  X. 
665,  572  [14  Am.  Rep.  342] ;  People  v.  Wlllett,  92  N.  X.  29 ;  Wright  v.  People, 
1  N.  Y.  Cr.  R.  462." 

In  People  v.  Conrow,  200  N.  Y,  356,  367,  93  N.  E.  943,  947,  948, 
the  court  said:  . 

"There  are  circumstances  in  which  the  declarations  of  persons  made  in  the 
presence  of  an  accused  are  competent,  but  they  are  regarded  as  dangerous, 
and  should  always  be  received  with  caution,  and  should  not  be  admitted  un- 
less the  evidence  clearly  brings  them  within  the  rule.  Declarations  or  state- 
ments made  in  the  presence  of  a  party  are  not  received  as  evidence  in  them- 
selves, but  for  the  purpose  of  ascertaining  the  reply  the  party  to  be  affected 
makes  to  them.  They  are  only  competent  when  the.  person  affected  hears  and 
fully  comprehends  the  effect  of  the  words  spoken,  and  when  he  is  at  full  lib- 
erty to  make  answer  thereto,  and  then  only  under  such  circumstances  as 
would  justify  the  inference  of  assent  or  acquiescence  as  to  the  truth  of  the 
statement  by  his  remaining  silent  People  v.  Kennedy,  164  N.  Y.  456  [58  N. 
B.  652);  People  t.  Smith,  172  N.  T.  210  [64  N.  E.  814];  People  v.  Cascone, 
185  N.  Y.  317  [78  N.  E.  287]." 

In  PeoiJle  v.  Marendi  (True  Name  Morena)  213  N.  Y.  600,  107  N.  E. 
1058,  decided  by  the  Court  of  Appeals  January  19,  1915,  Judge  Miller 
said: 

"There  is  no  pretense  that  O'Connell's  act  was  in  the  natare  of  a  dying  dec- 
laration, and  it  requires  no  argument  to  show  that  it  was  a  seriously  preju- 
dicial error  to  admit  proof  of  that  act,  as  an  independent  fact  Not  being  a 
dying  declaration,  it  was  admissible  only  In  connection  with  some  act,  dec- 
laration, or  response  of  the  defendant  in  the  nature  of  an  admission.  Tbe 
defendant  made  a  response  in  his  own  language,  which  no  one  present  could 
Interpret  Even  if  he  had  stood  mute,  his  silence  could  not  have  been  con- 
strued as  an  admission,  because  he  was  then  under  arrest,  and  not  called  upon 
to  speak  or  deny  an  accusation.  People  v.  Smith,  172  N.  Y.  210,  at  page  234 
[64  N.  E.  814];  Commonwealth  t.  McDennott,  123  Mass.  440  [25  Am.  Bep. 
120]." 

In  view  of  the  law  upon  this  subject,  I  am  of  the  opinion  that  the 
learned  magistrate,  in  admitting  the  officer's  testimony  as  to  the  dec- 
larations made  by  Pinkerton  in  the  presence  of  these  defendants,  who 
were  under  arrest  and  who  were  not  called  upon  to  speak  or  deny  the 
accusation,  committed  an  error  of  a  prejudicial  character.  This  evi- 
dence bore  directly  upon  the  all-important  issue  as  to  the  guilt  of  the 
defendants,  and,  since  it  must  be  disregarded,  there  is  no  competent 
evidence  in  the  record  to  support  the  judgment  of  conviction. 

The  judgment  of  conviction  as  to  each  defendant  is  reversed,  and 
a  new  trial  granted. 
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(89  Misc.  Hep.  258) 

PEOPLE  V.  OOMBY. 

SAME  V.  ANDERSON. 

(Court  of  General  Sessions,  New  York  County.    February,  1915.) 

1.  Cbuiinai.  Law  ©=>877 — EviDENcas  of  Good  Craraoteb— Admisbibilitt. 

The  defendant  In  a  criminal  case  Is  entitled  to  have  his  previous  good 
character  considered,  with  a  view  of  creating  a  reasonable  doubt  as  to 
his  guilt. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {§  836,  837, 
840;   Dee  Dig.  <g=>377.] 

2.  Cbiminal  Law  4=»1170 — Gbound  fob  Revebsal— Exclusion  of  Evidencb 

— Reputation  op  Defendants. 

Where,  in  a  City  Magistrate's  Court,  one  defendant  was  charged  with 
vagrancy.  In  that  she  knowingly  and  wlllfnlly  solicited  a  police  officer 
for  the  purposes  of  prostitution.  In  violation  of  Tenement  House  Law 
(Laws  1909,  c.  99  [Consol.  Laws,  c.  611)  §  150,  as  amended  by  Laws  1913. 
c.  598,  and  the  other  defendant  was  charged  with  vagrancy,  in  that  she 
occupied  and  maintained  a  house  of  prostitution  In  violation  of  the  same 
statute,  the  exclusion  of  testimony  as  to  the  good  reputation  of  defend- 
ants was  ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {§  3145- 
3153;    Dec.  Dig.  «=>1170.] 

Appeal  from  City  Magistrate's  Court. 

Gallic  Comry  and  another  were  convicted  of  vagrancy,  and  appeal. 
Reversed,  and  new  trial  ordered. 

Samuel  Franck  Edmead,  of  New  York  City,  for  appellants. 

James  E.  Smith,  Deputy  Asst.  Dist.  Atty.,  of  Olean,  for  the  People. 

ROSALSKY,  J.  The  defendant  Comry  appeals  from  a  judgment 
rendered  against  her  in  the  City  Magistrate's  Court  convicting  her  of 
vagrancy,  in  that  she  knowingly  and  willfully  solicited  a  police  officer 
for  the  purpose  of  committing  an  act  of  prostitution  in  a  tenement 
house,  in  violation  of  article  8,  section  150,  chapter  99  of  the  Laws  of 
1909  (Consol.  Laws,  c.  61),  as  amended  by  chapter  598  of  the  I.aws 
of  1913;  and  the  defendant  Hallie  Anderson  appeals  from  a  judgment 
of  conviction  rendered  against  her  in  the  city  Magistrate's  Court  con- 
victing her  of  vagrancy,  in  that  she  occupied  and  maintained  a  house 
of  prostitution  in  a  tenement  house,  in  violation  of  article  8,  section 
150,  chapter  99,  Laws  of  1909  (Consol.  Laws,  c.  61),  as  amended  by 
chapter  598  of  the  Laws  of  1913.  The  defendants  separately  appeal 
from  the  judgments  of  conviction. 

In  both  cases  the  magistrate  declined  to  hear  the  testimony  of  five 
witnesses  who  were  present  in  court  and  ready  to  testify  as  to  the  good 
reputation  of  the  defendants.  It  appears  from  the  record  that  the 
following  colloquy  took  place  between  the  counsel  for  the  defendants 
and  the  magistrate: 

"Defendant's  Counsel:  If  your  honor  pleases,  this  Is  an  exceptional  case, 
or  I  would  not  have  been  taking  up  so  much  of  your  time.    Here  are  people 
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that  have  hitherto  had  good  reputations.  I  can  prove  It.  There  are  four  or 
five  character  witnesses  now  in  court  to  establish  the  fact  that  this  woman— 
"The  Court:  I  would  be  very  glad  to  hear  you,  counselor,  but  I  haven't 
got  the  time  now.  I  am  going  to  find  these  defendants  guUty  and  order 
their  finger  prints  takea" 

The  learned  assistant  district  attorney  does  not  attempt  to  justify 
the  ruling  of  the  magistrate  in  declining  to  hear  the  character  witness- 
es of  the  defendants,  but,  on  the  contrary,  for  the  patent  error  recom- 
mends that  the  judgment  of  conviction  be  reversed  as  to  each  defend- 
ant. 

[1,  2]  It  is  well  grounded  in  the  law  that  in  every  case,  whether  it 
be  a  prosecution  for  a  minor  offense  or  for  an  atrocious  crime,  a  de- 
fendant is  entitled  to  have  his  previous  good  character  considered, 
with  a  view  to  creating  a  reasonable  doubt  as  to  his  guilt.  The  books 
abound  with  decisions  as  to  the  effect  to  be  given  to  evidence  of  good 
character,  and,  for  the  purpose  of  pointing  out  the  prejudicial  error 
committed  by  the  magistrate,  I  shall  refer  to  a  few  of  the  authorities 
upon  this  subject. 

In  People  v.  Bonier,  179  N.  Y.  320,  72  N.  E.  226,  103  Am.  St.  Rep. 
880,  the  court  quoted  from  Remsen  v.  People,  43  N.  Y.  6  (at  page  8), 
as  follows: 

"  'There  Is  no  case  In  which  the  Jury  may  not,  in  the  exercise  of  a  sound 
judgment,  give  a  prisoner  the  benefit  of  a  previous  good  character.  No  matter 
how  conclusive  the  other  testimony  may  appear  to  be,  the  character  of  the 
accused  may  be  such  as  to  create  a  doubt  In  the  minds  of  the  Jury,  and  lead 
them  to  believe,  In  view  of  the  improbabilities  that  a  person  of  such  char- 
acter would  be  guilty  of  the  offense  charged,  that  the  other  evidence  in  the 
case  Is  false,  or  the  witnesses  mistaken.  An  individual  accused  of  crime  Is  en- 
titled to  have  it  left  to  the  Jury  to  form  their  conclusion  upon  all  the  evidence 
whether  he,  if  his  character  was  previously  unblemished,  has  or  has  not 
committed  the  particular  crime  alleged  ngnlnst  him.  •  •  •  Evidence  of 
good  character  Is  not  only  of  value  In  doubtful  cases,  and  in  prosecutions  for 
minor  offenses,  but  is  entitled  to  be  considered  when  the  crime  charged  Is 
atrocious,  and  also  when  the  testimony  tends  very  strongly  to  establish  the 
guilt  of  the  accused.  It  will  sometimes  of  Itself  create  a  doubt  when  without 
It  none  would  exist* " 

The  court  further  said : 

"It  Is  therefore  the  law  that  evidence  of  good  character  may  of  itself  create 
a-  reasonable  doubt,  when  without  it  none  would  exist,  and  that  upon  the 
request  of  the  accused  the  Jury  should  be  told  that  such  evidence,  in  the  ex- 
ercise of  their  sound  Judgment,  may  be  sufficient  to  warrant  an  acquittal, 
even  if  the  rest  of  the  evidence  should  otherwise  appear  conclusive." 

In  People  v.  Conrow,  200  N.  Y.  356,  361,  93  N.  E.  943,  the  court 
said: 

"In  this  case  the  trial  court  in  substance  charged  the  Jury  that  they  were 
limited  to  the  consideration  of  the  previous  good  character  of  an  accused  to 
a  case  where  the  questions  of  fact  affecting  his  guilt  or  Innocence  were  closely 
or  nearly  evenly  balanced,  and  that  good  character  should  not  create  a  rea- 
sonable doubt  as  to  the  defendant's  guilt  unless  otherwise  the  evidence  was 
nearly  balanced.  The  defendant  was  entitled  to  have  the  Jury  charged,  sub- 
stantially as  requested  by  his  counsel,  that  in  the  exercise  of  sound  judgment 
they  might  give  the  defendant  the  benefit  of  the  presumption  of  innocence 
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that  arises  from  good  character,  no  matter  how  conclaslTe  the  other  testi- 
mony appeared  to  be." 

The  same  principle  which  governs  the  effect  to  be  given  to  evidence 
of  good  character  by  a  jury  is  equally  applicable  to  a  case  heard  by  a 
magistrate.  The  judgment  of  conviction  as  to  each  defendant  is  there- 
fore reversed,  and  a  new  trial  ordered. 

Judgments  reversed,  and  a  new  trial  ordered. 


(89  Misc.  Repw  269) 

PEOPLE  v.  BRAOKERTON  et  aL 

(Court  of  General  Sessions,  New  York  County.    February,  1915.) 

Cbiuinal  Law  ^^594 — Appeai^-Gkottnd  fob  EEVERSAii— Day  in  Cotjbt. 

Where,  In  a  prosecution  for  violating  an  ordinance  prohibiting  the 
selling  or  offering  for  sale  of  any  ticket  of  admission  to  any  performance 
of  a  licensed  place  of  amusement,  defendants  requested  an  adjournment 
to  produce  witnesses,  and  the  magistrate  stated,  on  a  renewal  of  the  re- 
quest during  the  trial,  that  If  defendants  should  bring  20  witnesses  to 
contradict  the  officer  that  would  not  cause  him  to  disbelieve  the  officer, 
defendants  were  denied  their  day  In  court,  and  hence  were  entitled  to  a 
reversal  of  the  Judgment 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {{  1321, 
1322,  1832 ;  Dec.  Dig.  «=594.] 

Appeal  from  City  Magistrate's  Court. 

I<arry  Brackerton  and  others  were  convicted  of  violating  a  city  ordi- 
nance, and  appeal.    Reversed,  and  new  trial  granted. 

Arthur  C.  Mcmdel,  of  New  York  City,  for  appellants. 
James  E.  Smyth,  Deputy  Asst.  Dist.  Atty.,  of  Brooklyn,  for  the 
People. 

ROSALSKY,  J.  The  defendants  above  named  appeal  from  a  judg- 
ment rendered  in  the  City  Magistrate's  Court,  convicting  them  of  a 
violation  of  a  city  ordinance  which  prohibits  the  business  of  selling  or 
oflFering  for  sale  on  the  streets  of  this  city  any  ticket  of  admission  to 
any  performance  or  exhibition  of  any  duly  licensed  theater  or  other 
public  place  of  amusement  City  Ordinances,  §  1,  approved  by  the 
mayor  February  16,  1911. 

It  appears  from  the  affidavit  in  support  of  the  allowance  of  the  ap- 
peal to  this  court  that  the  defendants  were  not  represented  by  coun- 
sel; that,  when  the  defendants  were  arraigned,  the  defendant  Bracker- 
ton asked  the  magistrate  for  an  adjournment  for  the  purpose  of  pro- 
ducing witnesses  to  disprove  the  charge;  that  the  magistrate  replied 
that,  if  in  the  course  of  the  trial  it  should  be  necessary  for  the  defend- 
ants to  call  witnesses,  an  adjournment  would  be  granted ;  and  that  the 
magistrate  immediately  proceeded  to  hear  the  officer's  testimony. 

The  stenographer's  minutes  fail  to  disclose  that  the  defendants,  at 
the  time  the  case  was  called  for  trial,  requested  a  postponement  for  the 
purpose  of  producing  witnesses ;  but  the  minutes  do  show  that  at  the 
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dose  of  the  testimony  of  the  police  officer  the  court  said,  "That  seems 
all  there  is  to  it,"  whereupon  the  defendant  Brackerton  replied : 

"We  bave  two  witnesses  to  prove  we  never  sold  a  ticket  In  the  hallway.  We 
have  got  our  lease  there." 

The  record  further  shows  that  during  the  course  of  the  proceedings 
this  defendant  again  requested  an  adjournment,  and  the  following  oc- 
curred : 

"Mr.  Brackerton:  I  would  like  to  have  It  adjourned  until  to-morrow  morn- 
ing. 

"The  Court:  There  Is  no  reason  to  do  it ;  the  officer  states  that  he  saw  you- 

"Mr.  Brackerton:  But,  your  honor,  I  want  to  prove  that  there  was  no  tick- 
ets sold,  and  I  want  to  prove  that  there  was  no  money  passed. 

"The  Court:  //  you  bring  txctnty  icitncsses,  and  they  gay  different  from 
what  the  officer  testifleg  to,  that  won't  make  me  digbelicve  the  officer." 

While  wide  discretion  is  given  to  a  magistrate  or  to  a  trial  judge 
in  determining  an  application  for  an  adjournment,  such  discretion 
should  not  be  arbitrarily  or  capriciously  exercised.  There  is  nothing 
in  the  record  to  show  that  the  defendants'  application  was  not  made 
in  good  faith,  and,  if  the  magistrate  had  reason  to  question  their  mo- 
tive in  making  it,  he  should  have  developed  that  fact  upon  the  record, 
so  that  this  court  could  determine  whether  or  not  the  defendants'  rights 
were  prejudiced  by  the  refusal  to  grant  the  adjournment.  In  the  ab- 
sence of  any  evidence  to  the  contrary,  I  must  assume  that  the  rights  of 
the  defendants  were  clearly  prejudiced,  and  that  no  opportunity  was 
afforded  to  them  to  have  their  day  in  court. 

In  People  v.  Mulcahy,  153  N.  Y.  Supp.  912,  decided  by  me  on  Oc- 
tober 30,  1914,  I  reversed  the  judgment  of  conviction  because  of  the 
refusal  of  the  magistrate  to  grant  an  adjournment  in  order  to  allow 
the  defendant  to  produce  a  material  witness  to  contradict  the  testimony 
of  the  complainant,  as  this  was  in  violation  of  one  of  the  defendant's 
rights,  namely  to  produce  witnesses  in  his  behalf  in  accordance  with 
subdivision  3  of  section  8  of  the  Code  of  Criminal  Procedure. 

In  People  v.  Robarge,  147  App.  Div.  920,  131  N.  Y.  Supp.  901,  the 
judgment  of  conviction  was  reversed  solely  on  the  ground  of  the  re- 
fusal of  the  trial  judge  to  adjourn  the  case  in  order  to  enable  the  de- 
fendant to  produce  material  witnesses  in  his  behalf. 

In  People  v.  Calabur,  91  App.  Div.  529,  87  N.  Y.  Supp,  121,  the  de- 
fendant's counsel  moved  for  an  adjournment  upon  the  grounds  that  he 
did  not  have  sufficient  time  to  prepare  for  trial,  and  that  the  defendant 
had  no  witnesses  in  court  to  enable  him  properly  to  proceed  therewith. 
The  trial  judge  refused  to  grant  a  postponement,  and  counsel  for  the 
defendant  thereupon  declined  further  to  participate  in  the  trial,  which 
resulted  in  the  defendant's  conviction.  Upon  appeal  the  judgment  of 
conviction  was  reversed. 

The  judgment  of  conviction  as  to  each  defendant  is  therefore  re- 
versed, and  a  new  trial  granted. 
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PEOPLE  V.  PATTERSON. 

(Conrt  of  General  Sessions  of  the  Peace,  New  York  County.    October  14, 1914.) 

Cbiminat  Law  €=3251 — Tbial— Notice  of  Rights— Statute. 

Under  Inferior  Criminal  Courts  Act  (Laws  1910,  c.  659)  i  81,  pro- 
viding that  on  arraignment,  and  also  Immediiitely  upon  conviction,  the 
magistrate  shall  inform  defendant  that  he  Is  entitled  to  communicate 
with  his  relatives  and  friends,  and  that  he  may  send  a  letter  or  message, 
or  telephone,  as  provided  In  section  112,  the  magistrate's  failure  to  give 
defendant  such  notice  after  his  conviction,  though  he  had  given  it  upon 
his  arraignment,  was  a  deprivation  of  right  for  which  the  conviction  will 
be  reversed. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {  524;  Dec. 
Dig.  <8=»251.] 

Williani  B.  Patterson  was  convicted  of  disorderly  conduct,  and  he 
appeals.    Reversed,  and  new  trial  granted. 

John  Delahunty,  of  New  York  City,  for  the  People. 
Alexander  Mavper,  of  New  York  City,  for  defendant. 

ROSALSKY,  J.  There  would  be  no  difficulty  in  affirming  the 
judgment  of  conviction  against  the  defendant  upon  the  charge  of  dis- 
orderly conduct  tending  to  a  breach  of  the  peace,  were  it  not  for  the 
fact  that  the  magistrate,  after  the  conviction,  and  before  sentence  was 
pronounced,  failed  to  inform  the  defendant  that  he  was  entitled  to  com- 
municate with  his  relatives  or  friends,  as  required  by  section  81  of 
chapter  659  of  the  Laws  of  1910  and  the  amendments  thereto,  known 
as  the  Inferior  Criminal  Courts  Act.  This  section,  so  far  as  it  is  appli- 
cable to  the  question  to  be  decided,  is  as  follows : 

"Sec.  81.  At  the  time  of  the  arraignment  and  also  Immediately  upon  the  con- 
viction of  a  defendant,  the  magistrate  shall  inform  said  defendant  that  be  is 
entitled  to  communicate  with  his  relatives  or  friends  and  that  he  may  send  a 
letter  or  message  or  telephone  as  provided  in  section  112  of  this  act." 

It  appears  that  upon  the  arraignment  of  the  defendant  the  magistrate 
informed  him  of  his  right  to  communicate  with  his  relatives  or  friends, 
but,  as  has  been  pointed  out,  the  magistrate  failed  to  do  so  after  the 
conviction. 

There  is  no  doubt  that  this  requirement,  in  so  far  as  it  imposes  a 
duty  upon  the  magistrate  upon  the  arraignment  of  a  defendant  to  in- 
form him  of  the  statutory  provision,  is  a  salutary  change  in  the  law  in 
cases  where  the  magistrate  has  summary  jurisdiction,  as  it  affords  a 
defendant  the  opportunity  to  be  represented  by  counsel,  to  present  evi- 
dence which  may  explain  the  charge,  and  to  produce  proof  as  to  his 
good  character;  but  I  fail  to  apprehend  that  any  particular  purpose 
was  to  be  served  in  repeating  the  procedure  after  the  conviction  of  a 
defendant,  as  he  is  amply  protected  when  informed  of  his  rights  upon 
arraignment.  However,  it  is  not  left  to  the  discretion  of  the  magistrate 
to  ignore  the  plain  and  positive  command  of  the  Legislature.  The  de- 
fendant's right  is  one  of  substance,  which  must  be  preserved  and  of 
which  he  may  not  be  deprived. 
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I  fully  concur  with  the  views  expressed  by  my  learned  associate, 
Judge  Nott,  in  People  v.  Griessman,  149  N.  Y.  Supp.  63,  where  he  re- 
versed the  judgment  of  conviction  for  failure  of  the  magistrate  to  no- 
tify the  defendant  upon  arraignment,  as  well  as  upon  conviction,  of  his 
right  to  communicate  with  his  relatives  and  friends  and  to  be  afforded 
an  opportunity  to  do  so. 

The  judgment  of  conviction  is  therefore  reversed,  and  a  new  trial 
granted. 


PEOPLE  V.  SPRITZER. 
(Court  of  General  Sessions  of  the  Peace,  New  Tork  County.    May  4,  1915.) 

Criminal  Law  ^9260 — Appeal— Habmlkss  Ereob— Right  to  Notift  Fbiekdb. 
Inferior  Criminal  Courts  Act  (Laws  1910,  c.  659)  {  81,  provides  that  on 
arraignment,  and  Immediately  upon  conviction,  the  magistrate  shall  In- 
form defendant  that  he  Is  entitled  to  communicate  with  relatives  or 
friends,  and  may  send  a  letter  or  telephone  message  free,  as  provided  In 
section  112.  Code  Cr.  Proc.  {  764,  provides  that  on  appeal  the  court  must 
give  judgment  without. regard  to  technical  errors  or  defects,  which  shall 
not  prejudice  the  substantial  rights  of  the  defendant  Defendant  was 
arrested  February  5th  at  8:45  p.  m.,  and  at  once  taken  to  the  Magistrate's 
Court;  but  trial  was  put  over  to  February  8th  and  ball  fixed,  and  on  the 
trial  she  was  represented  by  counsel,  who  examined  witnesses,  called  de- 
fendant, moved  to  dismiss  the  complaint,  and  addressed  the  court  when 
defendant  was  called  for  sentence.  Held  that,  where  it  appeared  that 
the  defendant  had  a  fair  trial,  was  convicted  on  sufficient  evidence,  and 
bad  availed  herself  of  the  opportunity  of  communication,  the  magistrate's 
failure  to  notify  her  of  such  right  was  not  reversible  error. 

[td.  Note.— For  other  cases,  see  Criminal  Law,  (3ent  Dig.  ||  567-600 ; 
Dec.  Dig.  <S=9260.] 

Fannie  Spritzer  was  convicted  of  crime,  and  she  appeals.  Af- 
firmed. 

Benjamin  A.  Hartstein,  of  New  York  City,  for  the  motion. 
James  A.  Delehanty,  Asst.  Dist.  Atty.,  of  New  York  City,  opposed. 

WADHAMS,  J.  This  is  an  appeal  from  a  judgment  of  conviction 
in  the  Magistrate's  Court.  The  only  ground  upon  which  the  defend- 
ant contends  that  the  judgment  should  be  reversed  is  that  the  magis- 
trate failed  to  give  notice  to  the  defendant  in  conformity  with  section 
81  of  chapter  659  of  the  Laws  of  1910,  known  as  the  Inferior  Crim- 
inal Courts  Act.    Section  81  provides : 

"At  the  time  of  the  arraignment  and  also  immediately  upon  the  conviction 
of  a  defendant,  the  magistrate  shall  inform  said  defendant  that  he  is  entitled 
to  communicate  with  bis  relatives  or  friends  and  that  be  may  send  a  letter  or 
message  or  telephone  as  provided  in  section  one  hundred  and  twelve  of  this 
act.  Each  chief  city  magistrate  shall  luvei^tigate  the  manner  and  metbod  of 
the  enforcement  by  the  department  of  correction  of  the  provisions  of  section 
one  hundred  and  twelve  of  tUs  act  and  in  the  event  that  any  of  the  duties  im- 
posed by  such  provisions  are  not  properly  performed,  said  chief  city  magis- 
trate shall  promptly  report  the  same  In  writing  to  the  mayor." 
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Section  112  provides: 

'  "Tbe  commlssioiier  of  corrections  sball  canse  to  be  placed  In  each  district 
prison  a  notice  in  several  languages,  setting  forth  that  prisoners  have  tbe 
right  to  send  a  message  or  to  write  to  or  cause  their  relatives  or  friends  to  be 
telephoned  to  in  the  manner  hereinafter  set  forth,  and  also  stating  the  rates 
of  messenger  service.  Whenever  a  person  is  detained  in  a  district  prison  tbe 
keeper  or  other  person  in  charge  shall,  at  the  request  of  such  prisoner,  tele- 
phone, without  cost,  to  one  number  in  the  dty  ot  Mew  York  given  him  by  said 
prisoner  in  an  effort  to  reach  bis  relatives  and  friends,  or,  at  tbe  option  of 
the  prisoner,  give  him  a  two-cent  stamped  envelope  free  of  charge,  or  at  cost 
an  envelope  with  necessary  postage  for  a  special  delivery  letter.  The  keeper 
or  other  person  In  charge  shall,  at  the  request  of  such  prisoner,  telephone  to 
such  other  numbers  as  tbe  prisoner  may  request  upon  the  payment  of  the  reg- 
ular telephone  charge  for  the  same.  It  sball  be  the  duty  of  the  lieutenant,  or 
other  ofbcer  in  charge  at  the  police  station,  to  telephone  free  of  charge  to 
three  numbers  at  the  request  of  the  prisoner.  In  each  case  the  lieutenant,  or 
other  officer  in  charge  of  tbe  station  bouse,  or  the  keeper,  or  other  person  in 
charge  of  the  district  prison,  shall  Inform  the  prisoner  of  bis  opportunity  to 
telephone  or  receive  a  stamped  envelope  and  postage  as  above  set  forth,  and 
In  addition  thereto,  in  each  district  prison  there  shaU  be  installed  a  messenger 
telegraph  service,  and  whether  the  prisoner  sends  a  message  by  said  service 
or  by  a  messenger  he  shall  not  be  charged  any  sum  greater  than  the  custo- 
mary rate  for  similar  service  from  any  other  place  in  the  city." 

Judge  Nott,  in  People  v.  Griessman,  reported  in  149  N.  Y.  Supp. 
63,  referring  to  section  81  of  the  Inferior  Criminal  Courts  Act,  said : 

"The  plain  purpose  of  the  I^egislature  was  that  in  cases  where  the  magis- 
trates have  summary  Jurisdiction  the  defendant  should  not  be  put  to  trial  or 
sentenced  until  notified  of  his  right  to  communicate  with  bis  friends  or  rela- 
tives and  afforded  an  opportunity  so  to  do.  As  in  this  case  the  defendant 
was  both  put  to  trial  and  sentenced  without  being  afforded  rights  granted  by 
tbe  statute,  it  follows  that  tine  Judgment  of  conviction  should  be  reversed  and 
a  new  trial  granted." 

Judge  Rosalsky,  in  the  case  of  People  v.  Patterson,  153  N.  Y.  Supp. 
569,  reported  in  the  New  York  Law  Journal  of  October  15,  1914,  fol- 
lows the  decision  in  the  case  of  People  v.  Griessman,  supra.  In  the 
Griessman  Case,  it  appears  that  the  defendant  was  immediately  tried 
upon  arraignment  and  was  immediately  sentenced,  was  not  repre-. 
sented  by  counsel,  did  not  call  any  witnesses,  and  was  not  warned 
of  his  right  to  call  witnesses.  It  was  clearly  the  intent  of  the  Legis- 
lature that  notice  should  be  given  to  afford  the  defendant  an  oppor- 
tunity to  communicate  with  relatives  or  friends  for  the  purpose  of 
obtaining  counsel  or  procuring  witnesses;  in  other  words,  that  the 
defendant  should  be  given  a  fair  chance  to  contest  the  issue. 

In  the  case  before  me  it  appears  that  the  defendant  was  arrested 
on  the  5th  of  February,  at  about  8:45  p.  m.,  and  was  taken  to  the 
Magistrate's  Court  the  same  night,  when  a  complaint  was  made 
against  her.  No  hearing  was  had  on  February  5th,  but  the  trial  was 
put  over  to  February  8th,  and  bail  fixed.  The  record  does  not  show 
whether  in  the  interim  the  defendant  was  out  on  bail,  but  on  Febru- 
ary 8th  a  notice  of  appearance  was  filed  by  counsel,  and  on  the  same 
day  a  trial  was  had.  Throughout  the  trial,  the  defendant  was  rei>- 
resented  by  counsel,  who  examined  and  cross-examined  witnesses. 
At  the  end  of  the  people's  case,  counsel  for  the  defendant  made  a  mo- 
tion to  dismiss  the  complaint  on  the  ground  that  the  people  had  failed 
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to  prove  a  case  against  the  defendant,  which  motion  was  denied,  and 
an  exception  taken.  The  defendant  then  took  the  stand  and  was  ex- 
amined in  her  own  behalf,  and  at  the  conclusion  of  such  examina- 
tion the  court,  addressing  counsel,  asked,  "That  is  your  case?"  and 
counsel  reoHed,  "Yes."  Thereupon  the  defendant  was  found  guilty 
and  remanded  until  the  following  day  for  sentence.  On  the  following 
day,  when  the  defendant  was  again  before  the  court  for  sentence,  she 
was  represented  by  counsel,  who  addressed  the  court  in  her  behalf. 
Section  764  of  the  Code  of  Criminal  Procedure  provides : 

"After  hearing  the  appeal  the  court  must  give  judgment  without  regard  to 
technical  errors  or  defects  which  have  not  prejudiced  the  substantial  rights 
of  the  defendants,  and  may  render  the  judgment  which  the  court  below  should 
have  rendered,  or  may,  according  to  the  justice  of  the  case,  affirm  or  reverse 
the  Judgment,  in  whole  or  in  part,  as  to  all  or  any  of  the  defendants.  If  there 
be  more  than  one,  or  may  order  a  new  trial,  or  may  modify  the  sentence." 

In  my  opinion,  the  substantial  rights  of  the  defendant  have  not, 
in  this  case,  been  prejudiced  by  a  failure  of  the  magistrate  to  observe 
the  requirements  of  section  81  of  the  Inferior  Criminal  Courts  Act. 
The  proper  procedure  is  to  give  the  notice  both  at  the  time  of  ar- 
raignment and  immediately  upon  conviction,  in  confonnity  with 
section  81,  whether  or  not  the  defendant  is  represented  by  counsel. 
But  it  is  the  duty  of  the  court  to  determine  whether  the  failure  to 
observe  the  proper  procedure  has,  in  fact,  operated  to  the  prejudice 
of  the  defendant,  or  is  merely  a  technical  error,  which  does  not  af- 
fect the  defendant's  substantial  rights.  In  the  case  before  me  the 
judgment  is  justified  by  the  evidence,  and  the  only  question  is  whether 
the  omission  to  give  the  notice  has  prejudiced  the  defendant.  ' 

It  appears  that  upon  the  making  of  the  complaint  no  testimony  was 
taken,  but  an  adjournment  was  had  for  three  days,  during  which  time 
defendant  evidently  had  opportunity  to  make  such  communication 
with  others  as  she  desired,  because  upon  the  trial  she  was  repre- 
sented by  counsel,  who  had,  in  the  meantime,  filed  a  notice  of  appear- 
ance as  her  attorney.  Moreover,  at  the  conclusion  of  the  trial,  an 
adjournment  was  had  until  the  following  morning,  when  the  defend- 
ant was  again  represented  by  counsel,  who  addressed  the  court  in 
her  behalf. 

In  People  v.  Markheim,  162  App.  Div.  859,  at  page  866,  148  N.  Y. 
Supp.  155,  at  page  160,  Mr.  Justice  Scott  says: 

"To  reverse  this  eminently  just  conviction  for  the  alleged  error  In  the 
charge,  which,  if  it  was  an  error,  was  amply  and  abundantly  corrected,  would 
be  to  grasp  at  the  shadow  and  lose  sight  of  the  substance.  In  a  crinoinal 
prosecution  the  people  have  rights  as  well  as  the  defendant,  and  one  of  those 
rights  is  that  a  person  convicted  of  crime  shall  not  be  set  free  for  purely  tech- 
nical and  academic  errors,  which  it  can  be  clearly  seen  have  not  operated  to 
prejudice  the  defendant." 

The  defendant  had  a  fair  trial  and  was  properly  convicted  and  sen- 
tenced. She  not  only  had,  but  availed  herself  of,  the  opportunity  of 
communication,  which  the  procedure  prescribed  by  sections  81  and 
112  of  the  Inferior  Criminal  Courts  Act  were  intended"  to  assure. 
To  reverse  upon  the  ground  that  specific  notice  was  not  given  to  her 
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would  be  to  set  aside  a  just  judgment  for  a  mere  lapse  in  procedure, 
which  did  not  affect  her  substantial  rights. 
Judgment  affirmed. 


(88  Misc.  Rep.  289) 

ELI  AS  V.  COLEMAN  &  KRALSE. 

(City  Court  of  New  York.    February,  1915.) 

Motions  «=>64 — Reukf  fbom  Concessions— Obdkb  Gsantino  Motion—  Mo- 
tion TO  Vacate— Rbmedt  by  Appeal. 

Where  an  order,  granted  on  defendants'  motion  at  a  second  trial  to  be 
relieved  from  concessions  made  for  the  purposes  of  the  first  trial,  was 
not  entered  until  long  after  the  trial  and  determination  of  an  appeal  from 
a  dismissal  of  the  complaint,  a  motion  to  declare  such  order  a  nullity 
will  be  denied;  such  order  being  reviewable  only  by  an  appeal  there- 
from. 

[Ed.  Note. — For  other  cases,  see  Motions,  Cent  Dig.  f I  88,  90 ;  Dec.  Dig. 
«=964.] 

Action  by  Joseph  Elias  against  Coleman  &  Krause.  On  motion  to 
have  declared  a  nullity  an  order  entered  and  filed  on  a  decision  of  a 
motion  of  defendants  at  the  second  trial  to  be  relieved  from  concessions 
made  for  the  purposes  of  the  first  trial.    Motion  denied. 

Lawrence  H.  Sanders,  of  New  York  City  (Arthur  B.  Hyman,  of 
New  York  City,  of  counsel),  for  plaintiff. 

Warren  McConihe,  of  New  York  City,  for  defendant. 

LA  FETRA,  J.  This  is  a  motion  by  plaintiff  to  have  declared  a 
nullity  an  order  of  January  25,  1915,  entered  and  filed  upon  a  decision 
of  the  motion  of  defendant  at  the  second  trial  to  relieve  it  from  conces- 
sions made  for  the  purposes  of  the  first  trial.  The  preliminary  and 
material  facts  appeared  in  the  opinion  published  in  88  Misc.  Rep.  714, 
152  N.  Y.  Supp.  451.  Upon  declining  the  designation  referred  to 
therein,  a  proposed  order,  with  notice  of  settlement  thereof,  was  short- 
ly thereafter  submitted  under  the  decision  at  the  second  trial.  All 
questions  now  involved  were  at  issue  on  the  settlement  of  said  order, 
and  have  been  adjudicated  adversely  to  the  plaintiff,  and  the  order 
entered.  The  present  application  presents  nothing  new — neither  upon 
the  facts  nor  under  controlling  decisions  of  the  court.  That  order  is 
only  reviewable  by  an  appeal  therefrom.  Where  a  motion  has  been 
decided,  it  should  not  be  reviewed  before  another  justice  in  another 
guise,  but  in  reality  to  vacate,  reverse,  and  annul  the  prior  decision. 
American  Hosiery  Co.  v.  Himler,  78  Misc.  Rep.  32,  137  N.  Y.  Supp. 
702. 

The  decision  relieving  the  defendant  was  not  brought  up  and  could 
not  have  been  reviewed  by  the  Appellate  Term  under  the  notice  of 
appeal  from  the  judgments  herein  dismissing  the  complaint.  The  ord^r 
upon  the  decision  was  not  entered  until  long  after  the  trials  and  ap- 
peals ;  to  be  exact,  not  until  January  25, 1915.  An  appeal  taken  from  a 
final  judgment  only  brings  up  for  review  an  intermediate  order  which 
is  specified  in  the  notice  of  appeal.     Code  Civ.  Proc.  §§  1301,  1316. 
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In  Mcllvaine  v,  Steinson,  90  App.  Div.  77,  85  N.  Y.  Supp.  889,  the 
court  refused  to  review  an  order  denying  a  motion  for  a.  jury  trial,  as 
it  was  not  specified  in  the  notice  of  appeal  from  the  judgment.  The 
plaintiff  should  not  claim  the  Appellate  Term  decided  the  questions 
upon  their  merits,  raised  by  the  motion  at  the  second  trial.  If  the  court 
erroneously  granted  the  motion  upon  insufficient  evidence  or  otherwise, 
it  was  the  duty  of  the  aggrieved  party  to  have  entered  an  order  and 
properly  appealed  therefrom.  In  the  case  at  bar,  after  a  lengthy  second 
trial  and  almost  at  the  close,  the  question  presented  itself.  The  court 
decided  the  concessions  to  have  been  qualified,  and  relieved  the  de- 
fendant therefrom.  Had  plaintiff  believed  he  was  seriously  hampered 
and  his  proof  limited  by  the  decision,  he  should  have  addressed  himself 
to  the  discretion  of  the  court,  and  have  asked  to  have  a  juror  with- 
drawn, or  otherwise  made  some  proper  motion  to  protect  his  client's 
interests.  Whether  the  original  concession  were  qualified  or  unquali- 
fied, the  justice  had  jurisdiction  to  pass  upon  and  to  decide  the  question. 
Justice  Bijur,  in  Goodman  v.  New  York  Railways  Co.,  88  Misc.  Rep. 
95,  100,  150  N.  Y.  Supp.  702,  705,  writing  for  the  Appellate  Term, 
says: 

"Respondent's  counsel,  on  tbe  previous  trial,  had  conceded,  npon  certain 
terms,  that  If  Judgment  were  rendered  In  favor  of  plaintiff  the  award  of  dam- 
ages might  be  $500,  and  plaintiff  appellant  Insists  -that  such  concession  was 
binding  upon  the  trial  now  reviewed.  I  think  the  stipulation,  by  Its  very 
terms,  shows  plainly  that  It  was  limited  to  the  trial  at  which  It  was  given, 
and  la  therefore  no  longer  binding;  hut,  even  if  that  were  not  to,  the  court 
below  at  the  present  trial  quite  properly  relieved  the  respondent  from  it." 

Motion  is  accordingly  denied,  with  costs  to  the  defendant. 
Motion  denied,  with  costs  to  defendant. 


(89  Misc.  Rep.  333) 

In  re  LANGDON. 

(Surrogate's  Court,  New  Tork  Connty.    February,  1916.) 

1.  Wills  «=»766 — Constbtjction— Pubchase  of  Arntott— Adeicptiow. 

Where  a  will,  designed  to  secure  for  testator's  only  daughter,  an  In- 
competent, every  possible  care  and  comfort  for  life,  directed  that  the  ex- 
ecutor purchase  for  her  an  annuity  of  $425,  the  same  to  be  "in  addition 
to  the  annuities  I  now  hold  for  her  lifetime  or  hers  and  my  own  of  $S0O 
a  year,"  the  purchase  by  testator  of  an  additional  $500  annuity  was 
not  an  ademption  of  tbe  one  of  $425. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f§  1981-1989;  Dea 
Dig.  <e=>76e.] 

2.  Wills  €=s>680 — Constbuotion— Bequest— Incoue. 

L'nder  such  will,  the  principal  of  the  estate  must  be  held  by  the  ex- 
ecutor in  trust  for  the  daughter  for  life,  and  from  the  Income  thereof  the 
executor  must  pay  the  annuity  and  satisfy  all  expenses  of  the  daughter's 
malutenance,  and  hold  any  surplus  Income  thereof  to  defray  any  unfore- 
seen additional  expense  for  future  maintenance  and  support. 

[Ed.  Note.— For  other  cases,  see  Wills,  Ctent  Dig.  §§  1594-1598;  Dec. 
Dig.  «=>680.] 
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3.  Pekpetttitibs  «=»9 — Comsteuction  or  Wiix— Acctjmulatioh  of  Income— 
Validitt. 

Where  a  will  contains  no  direction  for  the  accumulation  of  Income,  the 
necessary  accumulation  yearly  resulting  from  the  use  of  but  a  portion 
of  the  Income  is  not  a  void  accumulation. 

[Ed.  Note.— For  other  cases,  see  Perpetuities,  Cent.  Dig.  U  67-73 ;  Dec. 
Dig.  <&=>9.] 

Proceedings  on  the  judicial  settlement  of  the  account  of  Wood- 
bury G.  Langdon,  as  executor  of  the  last  will  and  testament  of  Ran- 
ieri  R.  Vilanova,  deceased.    Decreed  according  to  opinion. 

Lord,  Day  &  Lord,  of  New  York  City,  for  executor. 
Francis  J.  Hogan,  of  New  York  City,  for  Julia  Shandley. 
Peter  B.  Olney,  of  New  York  City,  special  guardian. 

COHALAN,  S.  Upon  this  executor's  accounting  a  construction 
of  the  will  of  the  testator  is  necessary.  The  testator  was  a  widower, 
and  had  but  one  child,  a  daughter,  Therese  T.  Vilanova,  who  is  an 
invalid  and  incompetent,  and  is  at  present  cared  for  at  St.  Vincent's 
Retreat  at  Harrison,  N.  Y. 

[1]  By  the  third  paragraph  of  his  will  the  tesstator  directed  his 
executor,  out  of  any  funds  on  deposit  in  banks  or  trust  compa- 
nies, to  purchase  an  annuity  of  $425  for  the  lifetime  of  said  daugh- 
ter and  payable  half-yearly  to  himself  as  executor,  "which  shall 
be  in  addition  to  the  annuities  I  now  hold  for  her  lifetime  or  hers 
and  my  own  of  $800  a  year."  After  the  execution  of  the  will 
the  testator  during  his  lifetime  purchased  an  annuity  of  $500, 
and  the  question  is  asked:  Should  the  executor  now  purchase  an 
annuity  of  $425,  as  directed  by  the  third  paragraph  of  the  will,  or  is 
the  purchase  by  the  testator  during  his  lifetime  of  the  additional  $500 
annuity  an  ademption  of  this  legacy?  I  am  of  the  opinion  that  it  is 
not.  The  executor,  by  the  fourth  paragraph  of  the  will,  was  directed 
from  the  aggregate  annuities  to  provide  for  the  care  and  maintenance 
of  his  daughter  by  paying  her  board  and  expenses  of  $40  a  month 
while  she  remained  at  St.  Vincent's  Retreat  and  $10  a  month  more 
for  carriage  drives,  clothing,  and  other  incidentals,  or,  "if  she  shall 
cease  to  be  a  patient  at  said  asylum,  by  otherwise  supplying  her  needs 
and  giving  her  suitable  care."  He  was  also  directed  from  said  an- 
nuities to  pay  one  Julia  Shandley  $20  a  month  for  her  services  to  the 
daughter  of  the  testator  in  writing  to  her  at  least  once  a  month  and 
in  procuring  her  necessary  wearing  apparel,  carriage  drives,  and 
generally  looking  after  his  daughter  and  seeing  that  her  wants  were 
suppKed ;  such  payments  to  be  made  only  so  long  as  Julia  Shandley 
should  render  such  services.  Provision  is  also  made  by  the  fifth  par- 
agraph that,  in  case  his  daughter  shall  so  far  recover  from  her  ail- 
ment that  she  shall  be  able  to  leave  the  asylum  and  it  shall  be  no 
longer  necessary  that  she  shall  be  under  similar  restraint,  the  exec- 
utor shall  be  authorized  to  consent  to  have  her  well  taken  care  of  by 
Julia  Shandley  if  she  be  willing,  or  by  some  other  proper  person,  and 
that  "the  cost  of  their  living  together  be  paid  out  of  said  annuities 
to  such  an  amount  as  shall  be  necessary,  with  a  suitable  contribution 
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by  Julia  Shandley  to  such  expenses,"  and  the  executor  "may  also 
pay  from  said  annuities  or  from  any  of  my  estate  available  such  ad- 
ditional cost  of  maintenance  of  my  daughter  out  of  the  asylum  as 
they  shall  deem  enough."  The  remainder  of  the  estate  is  given,  one 
half  to  St.  Vincent's  Retreat,  and  the  other  half  to  Julia  Shandley,  if 
she  shall  be  living  at  the  death  of  the  testator's  daughter  and  shall 
have  complied  with  his  wishes  concerning  his  daughter,  and,  if  not, 
then  all  to  St.  Vincent's  Retreat. 

From  a  reading  of  the  will  it  can  readily  be  seen  that  the  primary 
object  which  the  testator  had  in  view  was  to  secure  for  his  only  and 
incompetent  daughter  for  the  rest  of  her  life  every  possible  care  and 
comfort  suited  to  her  unfortunate  circumstances  and  condition.  The 
whole  will  is  designed  to  accomplish  this  end.  Her  welfare  was  the 
all-important  wish  of  the  testator.  He  did  not  mean  by  the  fourth 
paragraph  of  the  will  to  limit  his  executor  to  the  expenditure  of  $840 
a  year,  but  intended  also  to  provide  for  emergencies  and  changes  of 
circumstances,  so  that  his  daughter  should  not  be  deprived  of  the 
necessities  of  life  or  become  an  object  of  charity  because  there  was 
but  $840  a  year  available,  which,  by  reason  of  changes  of  condition, 
might  at  some  time  be  inadequate  for  her  maintenance  and  support. 
Apparently,  while  she  remains  at  St.  Vincent's  Retreat,  $50  a  month 
will  pay  for  her  care  and  keeping ;  but  it  is  possible  that  she  may  not 
remain  there  always,  or  that  St.  Vincent's  Retreat  may  not  always  be 
in  existence,  and  she  would  have  to  be  cared  for  elsewhere  at  perhaps 
a  much  higher  price.  The  evident  intent  of  the  testator  is  that  his 
estate,  to  whatever  extent  necessary,  may  be  used  for  the  proper 
maintenance  and  care  of  his  daughter,  and  this  is  strongly  emphasiz- 
ed by  the  fifth  paragraph  of  the  will,  which  provides  for  the  care  of 
the  daughter  in  the  event  of  her  becoming  cured  and  being  able  to 
leave  the  asylum  where  she  is  now  confined.  In  that  event  the  ex- 
ecutor is  to  pay  "from  any  of  my  estate  available"  the  additional  cost 
of  maintenance  of  his  daughter  out  of  the  asylum.  The  testator 
knew  that,  if  his  daughter  was  cured  and  left  the  asylum,  a  much 
greater  amount  of  money  might  be  necessary  to  defray  her  living 
expenses.  I  therefore  hold  that  the  terms  of  the  third  paragraph  of 
the  will  should  be  complied  with,  and  that  the  executor  purchase  an 
additional  annuity  of  $425. 

[2,3]  The  balance  of  the  pnncipal  of  the  estate  the  executor 
should  hold  in  trust  for  the  daughter  during  her  life,  and  from  the 
mcome  thereof  make  the  annuity  payment  and  satisfy  all  expenses  of 
the  daughter's  maintenance,  and  should  hold  any  surplus  income 
thereof  to  meet  and  defray  any  unforeseen  additional  or  extraordi- 
nary expense  for  the  maintenance  and  support  of  the  testator's  daugh- 
ter which  does  not  now  exist.  No  express  direction  for  an  accumula- 
tion is  contained  in  the  will,  and  the  necessary  accumulation  yearly 
resulting  from  the  use  of  but  a  portion  of  the  income  is  not  a  void 
accumulation  under  the  statutes.  Hill  v.  Guaranty  Trust  Co.,  163 
App.  Div.  374,  148  N.  Y.  Supp.  601 ;  Estate  of  Burns,  164  App.  Div. 
363,  149  N.  Y.  Supp.  731. 

Decreed  accordingly. 
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DUBE  et  al.  T.  LIBEBTY  CLOTHING  00. 
(Supreme  Court,  Special  Term,  Erie  County.    June  1,  191S.) 

1.  Sales  ®=201 — RErnsAL  to  Accept — TmB. 

Where  a  buyer  objected  to  a  part  of  the  goods  shipped  and  was  directed 
to  return  them,  the  title  thereto  never  passed  to  the  buyer. 

FEd.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  S§  529-641 ;  Dec.  Dig. 
«=>201.] 

2.  Sai.es  «=»201 — Refusai.  to  Aockpt— Rktubr — ^Bittxb  as  Sblueb'b  Agent. 

Where  a  buyer  refused  to  accept  part  of  the  goods  shipped  by  the  seller 
and  was  directed  to  return  them,  the  buyer  became  the  seller's  agent  In 
returning  the  goods,  and  his  delivery  to  a  common  carrier  was  delivery 
to  the  seller,  reUeving  him  from  liability  for  the  carrier's  nondelivery. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  K  629-541 ;  Dec.  Dig. 
«8=>201.] 

Appeal  from  City  Court  of  Buffalo. 

Action  by  Newman  Dube  and  another  against  the  Liberty  Clothing 
Company.  From  a  judgment  for  plaintiffs,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Vernon  Cole,  of  Buffalo,  for  appellant. 
Frank  Gibbons,  of  Buffalo,  for  respondents. 

WOODWARD,  J.  The  plaintiffs  bring  this  action  to  recover  the 
purchase  price  of  certain  goods,  wares,  and  merchandise  which  were 
concededly  sold  to  the  defendants  at  the  agreed  price  of  $124,  and  upon 
which  the  defendants  have  paid  $43.75,  and  judgment  has  been  entered 
against  the  defendants  for  the  sum  of  $80.25,  with  the  costs  of  the 
action.    The  defendant  appeals  from  the  judgment  of  the  City  Court. 

There  is  no  substantial  dispute  about  the  facts.  When  the  consign- 
ment of  goods  arrived  at  the  defendant's  place  of  business,  it  was  found 
that  some  of  the  goods  did  not  conform  to  the  samples.  Some  cor- 
respondence ensued,  and  the  plaintiffs  directed  the  defendant  to  return 
such  of  the  goods  as  it  did  not  desire  to  keep.  The  defendant  claims 
to  have  delivered  the  rejected  goods  to  the  New  York  Central  &  Hudson 
River  Railroad  Company,  consigned  to  the  plaintiffs,  whose  place  of 
business  is  in  New  York  City,  and  at  the  time  of  making  this  return 
the  defendant  sent  its  check  for  $43.75,  which  was  retained  and  used 
by  the  plaintiffs.  The  plaintiffs  claim  that  they  did  not  receive  the 
goods  claimed  to  have  been  returned  by  the  defendant,  and  while  the 
New  York  Central  &  Hudson  River  Railroad  Company  shows  that  it 
delivered  the  consignment  to  some  one  under  a  written  order  claimed 
to  have  been  signed  by  the  plaintiffs,  the  latter  insist  on  holding  the  de- 
fendant liable  for  these  goods,  and  have  recovered  a  judgment  for  the 
value  of  the  same. 

There  is  no  question  of  fraud  or  bad  faith  in  the  matter,  no  one  sug- 
gests that  the  defendant  did  not  deliver  the  goods  to  the  railroad  com- 
pany for  transportation  to  the  plaintiffs,  but  the  latter  contend  that  as 
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a  matter  of  law  the  defendant  was  bound  to  return  the  goods  to  the 
possession  of  the  plaintiffs  as  a  condition  of  receiving  credit  for  the 
same.    The  plaintiffs'  brief  says : 

"It  will  be  observed  that  the  instructions  of  the  plalntiffa,  to  whldi  the  de- 
fendant acquiesced,  were  not  to  'ship'  the  goods,  but  to  return  the  goods  to  tbe 
plaintiffs.  Eren  considered  most  favorably  for  the  defendant,  it  was  a  ques- 
tion of  Intent  and  meaning.  If  tbe  intention  of  the  parties  was  that  tbe  de- 
fendant should  be  relieved  of  responsibility  for  the  return  of  the  goods  when 
It  delivered  them  to  a  common  carrier,  the  proposition  Is  one  thing ;  if  tbe 
intention  of  the  parties  was  that  responsibility  should  not  be  released  until 
tbe  goods  were  actually  delivered  to  tbe  plaintiffs,  It  Is  another  thing." 

And  upon  this  proposition  the  respondents  rest  their  case. 

[1]  The  plaintiffs  are  doing  business  in  the  city  of  New  York,  and 
the  defendant  is  engaged  in  business  in  the  city  of  Buffalo.  The  goods, 
it  may  be  assumed,  were  sent  by  freight  through  a  common  carrier,  and 
when  the  plaintiffs  authorized  the  defendant  to  return  the  goods,  with- 
out specifying  how  they  should  be  returned,  there  can  be  no  question 
that  the  defendant  had  a  right  to  construe  this  language  as  authorizing 
the  delivery  of  the  goods  to  a  common  carrier.  The  defendant  had  not 
accepted  these  goods.  While,  under  ordinary  circumstances,  no  doubt, 
the  defendant  would  be  deemed  to  have  accepted  the  entire  shipment 
by  accepting  a  part,  in  the  case  now  under  consideration  the  defendant 
objected  to  a  portion  of  the  goods  and  asked  for  directions,  and  the 
plaintiffs  permitted  it  to  return  the  portion  objected  to,  and  I  am  of  the 
opinion  that  the  title  never  passed  to  the  defendant  of  that  part  of  the 
goods  to  which  objection  was  made. 

[2]  If  this  was  the  case,  the  defendant  was  the  agent  of  the  plain- 
tiffs in  returning  the  goods,  and  if  the  railroad  company  has  failed  to 
deliver  the  same  to  the  plaintiffs,  the  latter  probably  have  a  remedy 
against  the  common  carrier.  We  can  see  no  ground  for  holding  that 
there  was  anything  in  the  letter  from  the  plaintiffs  which  justified  the 
theory  now  contended  for  by  the  plaintiffs.  A  direction  to  return  the 
goods  was  a  direction  to  return  them  by  a  responsible  carrier,  in  any 
intelligent  understanding  of  language  used  in  connection  with  a  trans- 
action of  this  character,  and,  if  there  was  any  question  about  it,  the 
language  would  be  construed  most  strongly  against  the  user,  and  would 
justify  the  defendant  in  its  conduct.  We  think  a  delivery  of  the  goods 
to  a  common  carrier  was  delivery  to  the  plaintiffs,  and  that  they  must 
look  to  the  railroad  company,  rather  than  to  the  defendant,  for  their 
value. 

The  judgment  of  the  City  Court  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 
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MARA6LINO  7.  COMES  et  aL 

(Supreme  Court,    Appellate  Term,  Krst  Department     May  26,  1915.) 

1.  Mabteb  and  Sebvant  ig=>114 — I^f■^rBlES  to  SEBVA^fT— Wats. 

Labor  Law  (Consol.  Laws,  c.  31)  §  200,  requires  an  employer  to  provide 
safe  ways,  works,  and  machinery  or  plant  connected  with  or  used  in  the 
business.  A  contractor,  having  completed  the  walls  for  one  floor,  re- 
moved the  planks  on  that  floor  to  the  floor  above.  A  servant  was  com- 
manded to  lay  his  shovel  in  a  room  on  the  lower  floor  upon  which  no  work 
was  being  done.  Beld,  that  plaintiff  was  not  couductlng  any  business  on 
that  floor,  and  under  no  obligation  to  maintain  any  way  in  connection 
with  its  business  in  that  place,  and  the  servant,  havlDK  been  precipitated 
into  the  basement  when  a  board  on  which  be  stepped  tipped,  cannot 
recover. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  179, 
200;  Dec.  Dig.  «=>114.] 

2.  Contracts  ®=»186 — Rights  or  Thibd  Pebsons. 

In  a  personal  injury  action  against  a  contractor  and  owner,  brought 
by  a  servant  of  the  contractor,  evidence  that  the  contract  required  the 
contractor  to  save  the  owner  harmless  from  personal  injury  actions  is 
not  admissible. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  {$  790-797 ;  Dec. 
Dig.  «g=186.] 
S.  Tbial  <g=>127 — CoNDDCT— Injuries  to  Sebvant— Refebence  to  Pbotection 
BY  Insubance. 

In  a  personal  injury  action  against  a  contractor,  reference  should  not 
be  made  to  an  employer's  liability  policy. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  i  275;  Dec  Dig. 
<S=»127.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Michael  Maraglino  against  Peter  Comes  and  another. 
From  a  judgment  for  plaintiff  for  $1,282.87,  and  an  order  denying  new 
trial,  the  named  defendant  appeals.    Reversed  and  remanded. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

James  B.  Henney,  of  New  York  City  (Floyd  K.  Diefendorf,  of  New 
York  City,  of  counsel),  for  appellant. 

Milton  Speiser,  of  New  York  City  (Sidney  L.  Teven,  of  New  York 
City,  of  counsel),  for  respondent. 

HENDRICK,  J.  The  action  is  brought  by  a  laborer  who  alleges  that 
he  was  injured  by  falling  through  the  first  floor  into  the  basement 
of  a  building  then  in  the  course  of  construction,  and  that  he  had  served 
the  notice  prescribed  by  the  Labor  Law. 

Plaintiff  testified  that  at  3  o'clock  on  November  14,  1912,  he  was 
ordered  by  defendant's  foreman  to  cease  work  and  to  take  his  tools 
out  of  the  building.  That  statement  was  repeated  three  times.  He 
also  stated,  in  reply  to  leading  questions,  that  he  was  ordered  to  take 
the  tools  into  the  front  room  of  the  building',  and  also  into  the  front 
room  on  the  right-hand  side.  Defendant  objected  to  these  particular 
questions  on  the  ground  that  they  were  leading,  and  moved  for  a  dis- 
missal of  the  complaint  at  the  close  of  plaintiff's  evidence  and  at  the 
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dose  of  the  case.  He  now  assigns  for  error  that  the  verdict  is  against 
the  weight  of  evidence.  As  a  question  of  fact  I  think  that  the  verdict 
is  sustained  by  plaintiff's  testimony.  He  was  contradicted  by  the  fore- 
man, and  some  of  his  statements  are  open  to  criticism;  but  the  wit- 
ness gave  his  testimony  in  an  intelligent  manner,  the  charge  was  clear 
and  satisfactory,  and  the  judgment  of  the  jurors  must  be  respected. 

[1]  Defendant  makes  the  further  claim  that  the  plaintiff's  testi- 
mony absolved  defendant  from  the  charge  of  negligence  as  a  matter 
of  law.    That  question  requires  a  close  examination  of  the  facts.    One 
Louis  E.  Kleban,  as  owner,  entered  into  several  contracts  for  the  erec- 
tion of  two  buildings  joined  by  party  walls.     The  contract  for  the 
brickwork  was  let  to  the  defendant  Comes.    He  employed  plaintiff  as 
one  of  several  laborers  to  wheel  brick  and  mortar  into  the  basement  of 
the  southerly  building,  from  where  it  was  elevated  to  the  different 
floors,  as  the  walls  rose,  and  wheeled  to  the  places  needed  in  both  build- 
ings.   When  they  were  laying  brick  on  the  first  floor,  the  flooring  of 
planks  was  laid.    When  tJiey  were  laying  brick  on  the  second  story, 
the  planks  were  removed  up  to  the  floor  above,  and  so  on.    At  the 
time  of  the  accident  the  third  story  was  completed,  and  work  by  the 
masons  was  suspended  until  the  carpenters  should  lay  the  third  floor 
beams.    It  thus  appears  the  first  floor,,  so  far  as  defendant  was  concern- 
ed, had  been  completed  for  some  days,  and  all  of  the  planks  had  been 
removed  for  use  on  the  upper  stories ;  but  one  of  the  contractors  had 
placed  a  boiler  in  the  basement  of  the  northerly  building,  and  some 
one  had  placed  three  planks  on  the  floor  beams  just  above  it.    Whether 
these  planks  were  placed  for  the  protection  of  the  boiler,  or  as  a  tem- 
porary walk,  or  by  whom,  does  not  appear  from  the  evidence.    Plain- 
tiff testified  that  at  quitting  time  during  the  two  weeks  of  his  employ- 
ment he  had  asked  the  foreman  where  he  should  place  his  shovel,  and 
had  received  directions.    Whether  the  place  differed  from  day  to  day 
does  not  appear.    On  the  day  in  question,  the  place  selected  was  not 
in  the  southerly  building,  where  plaintiff  was  employed,  but  on  the  first 
floor  of  the  northerly  building,  where  he  was  not  employed,  and  where 
defendant's  contract  had  been  completed  some  days  before.    Plaintiff 
obeyed,  however,  and  as  he  entered  into  the  room  from  the  hallway  he 
stepped  upon  the  end  of  one  of  the  planks,  which  tipped  up  and  let  him 
fall  upon  the  boiler  below. 

Section  200  of  the  Labor  Law  requires  an  employer  to  provide  "safe 
ways,  works  and  machinery  or  plant  connected  with  or  used  in  the  busi- 
ness." 1  am  of  opinion  that  when  plaintiff  fell  defendant  was  not  con- 
ducting any  business  on  that  floor,  and  that  he  was  under  no  obligation 
to  maintain  any  "way"  in  connection  with  any  business  at  the  place. 
I  find  no  other  provision  of  the  Labor  Law  which  renders  defendant 
liable  for  directing  an  employe  to  deposit  a  shovel  in  a  room  without 
a  floor,  which  all  employes  were  bound  to  know  was  no  longer  the 
scene  of  their  labors.  Nor  do  I  find  any  common-law  principle  under 
which  liability  can  attach.  Defendant  was  not  liable  for  failure  to 
maintain  a  flooring  over  the  basement,  and,  under  the  orders  given, 
plaintiff  was  under  no  obligation  to  enter  a  room  without  a  flooring. 
If  he  had  placed  the  shovel  near  the  door,  he  would  have  complied  with 
the  order  and  rendered  entrance  into  the  room  unnecessary. 
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[2]  Defendant  complains  of  a  ruling  on  the  admission  of  evidence, 
and  if  there  was  error  I  think  it  was  prejudicial.  The  question  for 
the  jury  was  whether  plaintiff  was  injured  by  defendant's  negligent 
omission  of  a  duty  which  he  owed  to  plaintiff.  That  duty  arose  out 
of  the  common  law  or  out  of  the  Labor  Law.  It  could  not  be  imputed 
from  the  violation  of  any  duty  which  defendant  owed  to  the  owner. 
Plaintiff,  however,  was  permitted,  over  objection  and  exception,  to  in- 
troduce a  part  of  the  contract  between  the  defendant  and  the  owner, 
from  which  the  following  is  an  extract : 

"Sixth.  The  contractor  shall  be  solely  responsible  for  any  injury  or  dam- 
age sustained  by  any  and  all  person  or  persons  or  property  during  or  subse- 
quent to  the  progress  and  completion  of  the  work  hereby  agreed  upon,  from 
or  by  any  act  or  default  of  said  contractor,  and  shall  be  responsible  to  the 
owner  for  all  costs  and  damages  wbich  said  owner  may  legally  incur  by  rea- 
son of  such  injury  or  damage." 

I  think  that  a  body  of  men  unaccustomed  to  analysis  of  legal  docu- 
ments might  very  easily  obtain  the  impression  from  hearing  that  sen- 
tence read  that  the  defendant  was  liable  for  the  injury  suffered  by  the 
plaintiff,  and  I  am  of  opinion  that  it  was  not  admissible  for»any  pur- 
pose. Plaintiff  was  not  a  party  to  that  contract,  nor  in  privity  with 
any  party. 

[3]  Defendant  also  argued  that  the  court  committed  error  in  re- 
fusing to  charge  that  defendant  was  under  no  duty  to  keep  the  first 
floor  planked.  The  court  left  this  question  of  law  to  the  jury  to  deter- 
mine. By  reading  sections  2  and  4  of  the  contract,  I  think  the  con- 
struction of  the  contract,  if  admissible  under  any  theory,  was  a  question 
for  the  court.  Plaintiff  spoke  of  defendant  as  "the  contractor,"  knew 
his  name,  and  had  no  occasion  to  say  to  the  jury  that  "the  company 
sent  for  me  four  times,"  and  "I  told  him  the  company  did  not  want  to 
pay  me."  Standing  alone,  such  possible  references  to  an  insurance 
company  standing  behind  the  defendant  may  not  require  a  new  trial, 
but  in  the  new  trial  which  should  be  ordered  such  expressions  should 
be  avoided. 

Judgment  and  order  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


FLETCHER  et  al.  v.  MacGINNISS.    (No.  7139.) 
(Supreme  Court,  Appellate  Division,  First  Department    May  21,  1915.) 

1.  Pleading  <S=»146 — StnrFicrENCT. 

A  counterclaim  must  be  complete  in  itself,  and  cannot  be  aided  by  al- 
legations of  necessary  facts  contained  in  other  pleadings. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  §§  101-103;  Dec. 
Dig.  <8=»146.1 

2.  ExEcuTOBs  AND  Administbatoes  ®=>434 — AcmoNs — Maitsbs  Which  can 

BE  Ubqed  as  Counterclaim. 

Code  Civ.  Proc.  §  506,  declares  that,  in  an  action  by  an  executor  or  ad- 
ministrator in  his  representative  capacity,  a  demand  against  the  decedent 
belonging  at  the  time  of  liis  death  to  the  defendant  may  be  set  oft  as  a 
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counterclaim,  as  If  action  had  been  brought  by  the  decedent  in  his  life- 
time. Plaintiffs,  as  executors,  sued  to  recover  damages  for  deceit  prac- 
ticed by  defendant  upon  their  testator.  Beld,  that  a  demand  arising  out 
of  the  contract  in  question  after  the  death  of  the  testator  could  not  be  set 
up  as  a  counterclaim. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  H  1698-1716 ;   Dec.  Dig.  «=s>434.] 

8.  ExKcnTOBS  AND  Administbatoss  <S=>434 — ^AonoNB — Set-Off  and  Counteb- 

CLAIlf. 

Plaintiffs'  testator  agreed,  in  consideration  of  receiving  a  share  in  a 
mine,  to  pay  off  claims  to  a  fixed  amount  A  check  accompanied  the 
agreement,  which  was  In  the  form  of  a  letter  accepted  by  defendant.  Held 
that,  as  the  letter  provided  that  on  making  settlement  defendant  might 
draw  on  the  testator  up  to  the  fixed  amount,  but  that  the  testator  should 
be  given  credit  in  case  the  full  amount  agreed  upon  was  not  necessary  to 
discharge  the  indebtednf<ss,  the  testator  did  not,  on  the  making  of  the  con- 
tract, become  obligated  to  pay  the  entire  amount,  and  hence  defendant 
cannot,  in  an  action  by  the  executors  to  recover  the  amount  paid  by  tes- 
tator, as  obtained  by  fraud,  set  up  disbursements  made  after  the  testa- 
tor's death  as  a  counterclaim. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  Si  1698-1715;   Dec.  Dig.  €=9434.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Austin  B.  Fletcher  and  others,  as  executors  of  the  last  will 
and  testament  of  Henry  J.  Braker,  deceased,  against  John  MacGinniss. 
From  an  interlocutory  judgment  overruling  their  demurrer  to  defend- 
ant's counterclaim,  plaintiffs  appeal.  Reversed,  and  demurrer  sus- 
tained. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

S.  A.  Crummey,  of  New  York  City,  for  appellants. 
Jacob  J.  Schwebel,  of  New  York  City  (Charles  Miller,  of  New  York 
City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  action  is  brought  to  recover  $3,642.95  dam- 
ages for  deceit.  The  plaintiffs  allege  that  their  testator,  who  died  on 
the  1st  day  of  September,  1908,  leaving  a  last  will  and  testament,  upon 
which  letters  testamentary  were  issued  to  them,  was  induced  on  or 
about  the  5th  day  of  June,  1908,  by  specified  false  and  fraudulent  rep- 
resentations made  by  the  defendant,  uoon  which  he  relied,  to  agree  to 
pay  to  the  defendant  the  sum  of  $11,283.65,  to  be  used  for  the  payment 
of  certain  indebtedness  "for  labor  and  otherwise"  theretofore  incurred 
for  the  erection  of  a  mill  upon  certain  mining  properties  owned  by  one 
Beal  situate  in  German  Gulch,  Silberia  mining  district.  Silver  Bow 
county,  Mont.,  in  consideration  for  which  payment  the  defendant 
agreed  that  plaintiffs'  testator  should  have  a  22j^  per  cent,  interest  in 
the  defendant's  interest  in  said  mining  properties,  which  was  falsely 
represented  to  be  2yi  per  cent.,  and  a  22^  per  cent,  interest  in  any 
and  all  profits  that  might  be  realized  "from  the  operations  or  flotation 
of  any  company  or  companies  based  on  the  said  mining  properties," 
and  the  payment  by  him  to  defendant  on  account  of  $3,642.95.  The 
answer  admits  the  pa)rment  of  the  money,  the  death  of  Braker  on  the 
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1st  day  of  September,  1908,  the  probate  of  his  will,  and  the  appoint- 
ment of  the  plaintiffs  as  his  executors  on  the  22d  of  September,  1908^ 
and  the  demand  for  the  repayment  of  the  money,  but  puts  in  issue  all 
of  the  other  material  allegations  of  the  complaint.  The  defendant  then 
pleads,  under  the  heading,  "Further  answering  the  complaint  herein,  and 
by  way  of  counterclaim,  the  defendant  alleges,"  that  on  the  5th  day  of 
June,  1908,  Henry  J.  Braker,  deceased,  by  an  agreement  in  writing,  a 
copy  of  which  was  thereto  annexed  and  made  a  part  thereof,  agreed 
to  pay  the  defendant  the  sum  of  $3,642.95,  and  did  pay  it  at  the  time 
of  signing  the  agreement,  and  also  agreed  to  make  the  further  payment 
of  $7,640.70  from  time  to  time  as  provided  for  and  set  forth  in  the 
agreement;  that  the  defendant  expended  for  the  purposes  mentioned 
in  the  agreement,  and  in  the  manner  therein  specified,  the  sum  of  $7,- 
922.95,  and  received  on  account  thereof  only  the  sum  of  $3,642.93,; 
and  that  there  is  due  and  owing  to  the  defendant,  pursuant  to  the  agree- 
ment, the  sum  of  $4,280,  together  with  interest  thereon  from  the  30th 
day  of  December,  1911,  no  part  of  which  has  been  paid,  although  duly 
demanded,  and  judgment  is  demanded  for  that  amount. 

The  agreement  is  in. the  form  of  a  letter  written  by  Henry  J.  Braker 
to  the  defendant,  and  contains  a  written  indorsement  of  an  acceptance 
by  the  defendant.  The  letter,  so  far  as  material,  recites  in  substance 
that  Braker  understood  that  the  defendant  was  interested  in  a  mining 
venture  having  for  its  object  the  exploitation  of  several  placer  and 
quartz  mines  located  at  the  place  specified  in  the  complaint,  all  but  2^^ 
per  cent,  of  which  had  been  deeded  to  the  Montana  Gold  Mountain 
Mining  Company,  and  that  the  defendant  owned  the  remaining  one- 
fortieth  interest,  and  that  a  mill  had  been  erected  on  the  property,  on 
which  indebtedness  amounting  approximately  to  $11,283.65  was  owing, 
and  against  which  certain  liens  had  been  filed;  that  in  consideration 
of  an  agreement  by  Braker  to  pay  the  indebtedness  to  the  extent  of 
$11,283.65,  he  was  to  have  a  22 J^  per  cent,  interest  in  the  syndicate 
engaged  in  developing  and  testing  the  ores  on  the  property — "in  other 
words,  22j4  per  cent  of  the  one-fortieth  owned  outright,  and  22j/^  per 
cent,  of  any  and  all  profits  that  may  be  realized  directly  or  indirectly 
from  your  operations  or  flotation  of  any  company  or  companies  based 
on  the  above  mentioned  properties" — and  that  he  accepted  "this  propo- 
sition with  the  understanding  that  you  will  make  an  effort  to  settle  the 
various  bills  that  make  up  this  indebtedness  as  advantageously  as  pos- 
sible to  the  syndicate,  and  that  I  am  personally  to  be  credited  with  any 
differences  between  the  amount  paid  and  the  $11,283.65,"  and  that  he 
therewith  presented  his  check  for  $3,642.95,  the  amount  then  due  for 
labor,  and  authorized  the  defendant  to  draw  on  him  from  time  to  time 
"as  settlement  is  arrived  at  with  the  remaining  creditors,  not  exceeding, 
however,  a  total  of  $7,640.70  in  addition  to  the  $3,642.95  herewith." 

[  1  ]  The  demurrer  is  upon  the  ground  that  it  appears  upon  the  face 
of  the  alleged  cause  of  action  set  forth  as  a  counterclaim  "that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action."  Many  objec- 
tions of  a  somewhat  technical  nature  are  interposed  to  the  counterclaim. 
It  is  not  alleged  in  the  counterclaim  that  the  contract  upon  which  it  is 
based  is  the  contract  which  it  is  alleged  in  the  complaint  the  decedent 
was  induced  by  fraud  to  execute,  aldiough  the  date  and  the  nature  of 
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the  contracts  are  the  same.  Nor  is  it  alleged  that  the  parties  to  the  con- 
tract were  the  same,  although  it  is  alleged  that  the  names  are  the  same, 
and  it  appears  by  the  counterclaim,  as  well  as  by  the  complaint,  that  the 
Braker  who  made  the  contract  has  died.  The  counterclaim  does  not 
show  that  the  plaintiffs  are  the  executors  of  Braker,  although  that  fact 
is  alleged  in  the  complaint  and  admitted ;  but  it  is  neither  alleged  nor 
referred  to  in  the  counterclaim,  otherwise  than  appears  by  the  title  of 
the  action.  The  general  rule  is  that  a  counterclaim  must  be  complete 
in  itself.  Cragin  v.  Lovell,  88  N.  Y.  258 ;  Roldan  v.  Power,  14  Misc. 
Rep.  480,  35  N.  Y.  Supp.  697.  See,  also,  Reiners  v,  Brandhorst,  59 
How.  Pr.  91 ;  Victory  Webb,  etc.,  Mfg.  Co.  v.  Beecher,  55  How.  Pr. 
193;  McKenzie  v.  Fox,  55  Hun,  608,  8  N.  Y.  Supp.  460;  Douglass  v. 
Phoenix  Ins.  Co.,  138  N.  Y.  209,  33  N.  E.  938,  20  L.  R.  A.  118,  34  Am. 
St.  Rep.  448;  Sbarboro  v.  Health  Department,  26  App.  Div.  177,  49 
N.  Y.  Supp.  1033 ;  Davenport  v.  Walker,  132  App.  Div.  96.  These 
objections,  therefore,  should  have  been  obviated  by  appropriate  allega- 
tions. 

[2,  3]  The  appellants  contend  that  it  is  not  alleged  that  the  counter- 
claim existed  at  the  time  of  the  death  of  Braker,  which  they  claim  is 
essential  where  it  is  interposed  against  his  executors.  They  rely  on  the 
provisions  of  section  506  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that,  in  an  action  brought  by  an  executor  or  administrator  in  his 
representative  capacity,  a  demand  against  the  decedent  belonging  to 
the  defendant  at  the  time  of  the  death  of  the  decedent  may  be  set  forth 
as  a  counterclaim,  the  same  as  if  the  action  had  been  brought  by  the 
decedent.  This  objection  is,  I  think,  insuperable. .  The  counterclaim 
does  not  show  whether  the  disbursements  for  which  it  is  interposed 
were  made  on  the  contract  before  or  after  Braker's  death.  If  they 
were  made  after,  it  would  not  be  a  proper  counterclaim,  Jordan  v. 
National  Shoe  &  Leather  Bank,  74  N.  Y.  467,  30  Am.  Rep.  319; 
Throop's  note  on  Counterclaim,  3  N.  Y.  Civ.  Proc.  R.  at  page  226; 
Peyman  v.  Bowery  Bank,  14  App.  Div.  432,  43  N.  Y.  Supp.  826.  The 
respondent  endeavors  to  meet  this  objection  on  the  theory  that  Braker 
became  forthwith  obligated  to  pay  the  entire  amount  of  $11,283.65 
on  the  acceptance  of  the  letters  constituting  the  contract.  I  am  unable 
to  agree  with  that  construction  of  the  contract.  The  letter  shows  that 
the  check  inclosed  with  it  covered  the  amount  then  due  for  labor,  and 
it  is  quite  clear  that  Braker  did  not  obligate  himself  to  pay  the  balance 
until  notified  that  settlements  had  been  arrived  at  with  the  remaining 
creditors,  at  which  time  he  agreed  that  the  defendant  might  draw  on 
him.  There  is  no  allegation  as  to  when  those  settlements  were  made, 
or  that  the  defendant  ever  drew  on  the  decedent  in  accordance  with 
the  contract.  There  is  a  further  attempt  to  sustain  the  pleading  on 
this  point  on  the  theory  that  the  allegation  in  the  counterclaim  that  the 
amount  was  duly  demanded  is  an  allegation  by  implication  that  the 
moneys  had  been  paid  by  the  defendant  before  the  death  of  Braker ; 
but  the  allegation  that  the  amount  was  duly  demanded  cannot  be  con- 
strued as  equivalent  to  an  allegation  that  the  defendant  was  entitled  to 
the  money  at  the  time  the  demand  was  made.  It  merely  means  that, 
if  he  was  entitled  to  the  money  at  that  time,  he  made  a  due  demand 
therefor. 
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It  follows  that  the  interlocutory  judgment  should  be  reversed,  with 
costs,  and  the  demurrer  sustained,  with  costs,  but  with  leave  to  the 
defendant  to  amend  on  payment  of  the  costs  of  the  appeal  and  of  the 
demurrer. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with  costs, 
with  leave  to  defendant  to  serve  amended  answer  on  payment  of  costs 
in  this  court  and  in  the  court  below.    Order  filed. 

McLaughlin  and  CLARKE,  JJ.,  concur.  INGRAHAM,  P.  J., 
and  SCOTT,  J.,  concur  in  result. 


In  re  FOWLER  ST.  IN  CITY  OF  NEW  YORK. 
(Snpreme  Court,  Special  Term,  Queens  County.    March  2,  1915.) 

1.  MX7NICIPAI,   COBFOKATIONS   «=»431 — Stbekt  Iiipbotemxnts— Mode   or   As- 

sessment. 

The  assessment  of  property  of  an  owner  on  S.  street,  who  bad  ceded  to 
tbe  city  all  his  title  to  the  bed  of  the  street,  for  the  taking  of  buildings 
on  B.  street,  running  at  right  angles  to  S.  street,  which  had  been  com- 
bined In  one  proceeding  to  provide  a  continuous  route  for  a  trunk  sewer 
Intended  to  serve  a  distant  territory,  was  unauthorized ;  the  rule  being 
to  assess  the  cost  of  buildings  acquired  by  the  "block  by  block"  rule — that 
is,  by  assessing  the  property  in  the  block  in  which  such  buildings  are 
taken. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
i  1041;    Dec.  Dig.  e=>431.] 

2.  mttnicipal    cobpokations    ®=>432 slceet    liufbovembnttl — assessments 

—Method. 

Owners  of  land  located  on  the  eastern  md  of  an  avenue  included  in  a 
proceeding  for  a  trunk  sewer  route,  which  had  been  In  use  to  a  width  of 
60  feet  in  the  central  and  eastern  parts  and  to  a  width  of  50  feet  in  the 
western  part,  but  widened  throughout  to  60  feet,  In  doing  which  parts  of 
buildings  were  taken  and  others  were  damaged,  were  properly  assessed 
for  the  cost  of  the  widening,  the  taking,  and  the  damage,  under  the  rule 
of  distributing  the  assessment  throughout  the  whole  street,  on  the  ground 
that  a  uniform  regulation  Inures  to  the  benefit  of  all  owners. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 
1042 ;  Dec.  Dig.  <g=»432.] 

3.  Municipal  Corfobations-^=>442 — Stkeet  Impbovkments— Stipulation  of 

QwNEBS — "Affected." 

In  such  proceeding  the  fact  that  the  owners,  pursuant  to  City  Charter 
(Laws  1901,  c.  466)  §  994,  bad  ceded  to  the  city  their  title  to  the  fee  in 
the  street  for  a  nominal  award  by  stipulation  providing  that  the  owner's 
remaining  property  was  to  be  exempt  from  all  assessments,  except  its 
share  of  the  awards  for  building  acquired  or  damage  to  buildings  affected 
by  the  proceeding,  were  not  exempt  from  assessments  for  damages  on 
account  of  the  regulation  of  the  street  since  "affected"  referred  to  dam- 
ages because  of  the  Intended  regulation. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  g 
1062;  Dec.  Dig.  <®=>442. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Affect] 

In  the  Matter  of  Fowler  Street  in  the  City  of  New  York.  On  appli- 
cation to  confirm  the  final  report  of  the  commissioner  of  assessments, 
over  the  objections  of  certain  owners.    Report  remitted  for  revision. 
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Philip  B.  La  Roche,  Jr.,  of  New  York  City,  for  Park  Terrace  Co. 
and  others. 
John  W.  Weed,  of  New  York  City,  for  Eliza  Macdonald. 
Frank  L.  Polk,  for  City  of  New  York. 

VAN  SICLEN,  J.  [1]  Upon  this  application  to  confirm  the  final 
report  of  the  commissioner  of  assessment  several  objections  are  made. 
The  first  objection  is  made  by  Eliza  Macdonald,  because  her  property  on 
Saull  street  is  made  to  bear  a  share  of  the  awards  for  buildings  taken 
to  open  Blossom  street,  which  joins  Saull  street  at  right  angles.  The 
owner  ceded  to  the  city  before  the  commencement  of  the  proceeding  all 
the  land  that  she  owned  in  the  bed  of  Saull  street.  The  general  rule 
•in  both  the  First  and  Second  departments  seems  to  be  that  for  land 
or  buildings  taken  the  "block  by  block"  rule  should  be  applied;  that 
is,  the  cost  of  buildings  acquired  should  be  assessed  against  the  prop- 
erty in  the  block  in  which  such  buildings  are  taken.  Matter  of  Grant 
Avenue,  Id  App.  Div.  87,  78  N.  Y.  Supp.  737 ;  Matter  of  Hemlock 
Street,  161  App.  Div.  885,  145  N.  Y,  Supp.  1126.  Of  course,  the 
fundamental  principle  is  that  the  cost  should  be  assessed  where  the 
benefit  is  gained,  and  the  "block  by  block"  rule  ordinarily  acomplishes 
this  result.  Matter  of  Anthony  Avenue,  46  Misc.  Rep.  528,  95  N.  Y. 
Supp.  n.  It  may  be  that  in  an  exceptional  case  the  commissioner 
would  be  warranted  in  distributing  the  charge  for  buildings  taken  over 
the  whole  street,  but  that  does  not  appear  to  be  so  here.  There  has 
been,  apparently,  no  reason  for  combining  Saull  and  Blossom  streets 
and  the  other  streets  herein  in  one  proceeding,  except  to  provide  a  con- 
tinuous route  for  a  trunk  sewer  intended  to  serve  a  distant  territory. 
So  that  undoubtedly. much  of  the  property  affected  by  this  proceeding 
is  burdened  greatly  in  excess  of  the  benefit  derived,  and  other  prop- 
erty to  be  benefited  by  the  sewer  bears  no  share  of  this  expense.  How- 
ever this  may  be,  the  area  of  assessment  has  been  fixed  by  the  board  of 
estimate,  and  I  do  not  understand  that  this  court  has  any  power  to 
change  it  now  or  at  any  other  stage  in  the  proceeding. 

[2]  The  other  objectors  are  located  on  the  eastern  end  of  Colden 
avenue,  also  made  a  part  of  this  proceeding  for  the  trunk  sewer  route. 
All  these  objectors  ceded  what  they  owned  of  the  fee  in  the  street  for  a 
nominal  award,  pursuant  to  a  stipulation  entered  into  by  the  city  under 
section  994  of  the  City  Charter.  Colden  avenue  has  been  in  use 
throughout  its  entire  length  for  many  years,  to  a  width  of  60  feet  in  the 
centrd  and  eastern  portions  and  50  feet  in  the  western  portion.  By 
this  proceeding  the  fifty-foot  portion  is  widened  to  60,  and  in  so  doing 
portions  of  a  number  of  buildings  are  taken,  others  are  damaged  by  in- 
tended regulation,  and  the  10  feet  of  land  necessary  acquired.  The 
commissioner  appears  to  have  distributed  the  cost  of  all  three  items 
throughout  the  entire  street.  As  previously  mentioned,  the  general  rule 
applicable  to  the  cost  of  land  or  buildings  taken  is  to  the  contrary ;  i.  e., 
the  "block  by  block"  rule.  In  re  Spofford  Avenue,  126  App.  Div. 
740,  111  N.  Y.  Supp.  334,  authorizes  a  variation  of  the  general  rule  in 
a  proper  case,  but  there  have  been  no  reasons  advanced  for  violating 
the  rule  in  this  case.  The  general  rule  applicable  to  damages  for  in- 
tended regulation  is  to  distribute  the  same  throughout  the  whole  street. 
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because  it  can  be  readily  seen  that  a  uniform  regulation  inures  to  the 
benefit  of  all  owners.  In  re  Tibbett  Ave.,  162  App.  Div.  398,  147  N.  Y. 
Supp.  333.  So  that  the  commissioner  has  applied  the  correct  rule  in 
this  respect. 

[3] The  objectors  claim,  however,  that  under  their  stipulation  of  ces- 
sion their  remaining  property  was  to  be  exempt  from  all  assessment 
except  its  share  of  the  awards  for  buildings  "acquired"  or  "damage  to 
buildings  affected  in  and  by  the  proceeding,"  and  that  damages  on  ac- 
count of  intended  regulation  are  not  contemplated  thereby.  Buildings 
can  be  affected  in  and  by  the  proceeding  only  by  way  of  a  taking  or  an 
intended  regulation,  so  that  "affected,"  if  it  has  any  meaning  at  all, 
must  refer  to  damages  because  of  intended  regulation,  and  therefore 
these  objectors  are  not  exempt  from  assessment  for  their  share  of 
awards  for  damage  to  buildings  by  reason  of  intended  regulation. 

It  seems  that  justice  is  more  uniformly  subserved  by  adhering  to 
the  generally  accepted  methods  and  rules,  and  in  the  case  of  proceed- 
ings more  or  less  iniquitous,  as  this  one  seems  to  be,  an  extra  effort 
should  be  made  to  distribute  the  burden  as  fair  and  equally  as  possible. 

The  report  of  the  commissioner  of  assessment  is  remitted  for  re- 
vision in  accordance  herewith. 


In  re  FOWLEB  ST.  IN  CITX  OF  NEW  YORK. 
(Sopreme  Court,  Special  Term,  Queens  County.    April  80,  1916.) 

1.  Municipal  Cobpobations  e=^428 — Pubijc  Imfbovkuents — Assessuxnt  op 

Benekxts — Block  by  Block  Rulk. 

In  a  proceeding  consolidating  the  opening  and  regulation  of  seyeral 
otherwise  disconnected  streets,  bo  as  to  give  desirable  property  access  to 
a  creek,  and  tlie  creek  lands  access  to  a  business  section,  and  Incidentally 
to  carry  to  tidewater  a  trunk  sewer  serving  a  distant  section,  the  assess- 
ment for  buU  dings  taken  was  properly  made  by  the  block  by  block  rule, 
without  exception ;  such  mle  working  no  hardship,  and  not  amounting  to 
confiscation. 

[Ed.  Note. — For  other  cases,  see  Munidiml  Corporations,  Cent  Dig.  {{ 
1038,  1043 ;   Dec.  Dig.  <S=>428.1 

2.  Municipal  Cobpobations  9=9428 — Publio  Iupbovkmxntb — Asskssmknt  of 

BENKFCTS — METH0D& 

In  a  proceeding  for  other  than  a  common,  continaoas  highway  purpose, 
consolidating  several  otherwise  disconnected  sti'eets,  owners  on  one  of 
the  streets,  while  assessable  for  the  estimated  cost  of  regulating  and  grad- 
ing that  street,  were  not  assessable  for  any  of  the  cost  of  regulating  and 
grading  other  streets  consolidated  In  the  proceeding,  unless  it  appeared 
beyond  all  doubt  that  each  owner  on  that  street  derived  a  proportionate 
benefit  from  the  regulation. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  J| 
1038,  1043;   Dec.  Dig.  «s»428.] 

In  the  matter  of  Fowler  Street  in  the  City  of  New  York.  On  mo- 
tions by  the  City  of  New  York  and  by  certain  objectors  for  a  reargu- 
ment  of  the  motion  to  confirm  the  report  of  the  commissioners  of 
estimate.    Motions  denied. 
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Philip  B.  La  Roche,  Jr.,  of  New  York  City,  for  Park  Terrace  Co. 
and  others. 
John  W.  Weed,  of  New  York  City,  for  Eliza  Macdonald. 
Frank  L.  Polk,  of  New  York  City,  for  City  of  New  York. 

VAN  SICLEN,  J.  The  city  and  certain  objectors  on  Colden  avenue 
move  for  a  reargument  of  this  motion  to  confirm  the  report  of  the 
commissioners  of  estimate.  The  opening  and  regulation  of  several  oth- 
erwise disconnected  or  unconnected  streets  have  been  consolidated  into 
one  proceeding.  By  means  of  it  some  desirable  property  is  given  ac- 
cess over  a  devious  route  to  the  lowlands  of  Flushing  creek  and  the  low- 
lands are  given  access  to  the  business  part  of  Flushing.  Incidentally, 
of  course,  a  trunk  sewer  serving  a  distant  section  can  now  be  carried 
to  tidewater.  The  owners  of  the  desirable  property  naturally  object 
to  paying  either  the  cost  of  giving  the  lowlands  access  or  the  cost  of 
the  distant  section's  trunk  sewer. 

[1]  The  corporation  counsel  objects  because  I  have  stated  that  the 
general  rule  in  this  department  as  to  assessments  for  buildings  taken  is 
the  "block  by  block"  rule.  It  must  be  admitted  that  this  rule  was  ap- 
plied to  buildings  taken  in  Re  Hemlock  Street,  and  that  although  on 
appeal  to  the  Appellate  Division  objection  was  made  by  certain  owners 
to  the  application  of  this  rule  as  a  general  proposition,  nevertheless 
the  Special  Term  confirmed  the  report,  and  the  Appellate  Division  of 
the  Second  Department  in  161  App.  Div.  885,  145  N.  Y.  Supp.  1126, 
affirmed  the  report  without  opinion.  But  the  corporation  counsel  urges 
that  another  Special  Term  in  this  department  in  Avenue  V  has  advo- 
cated a  different  rule.  In  the  First  Department,  however,  the  "block 
by  block"  rule  is  followed  by  all  the  courts,  and  has  always  been  in 
fact  urged  there  by  the  corporation  counsel  as  the  proper  rule.  In  fact, 
in  Spuyten  Duyvil  Road,  87  Misc.  Rep.  635,  150  N.  Y.  Supp.  405,  it  ap- 
pears that  the  corporation  counsel  there  argued  before  the  Special 
Term,  not  only  that  the  "block  by  block"  was  the  proper  and  just  rule 
to  be  applied  in  case  of  buildings  taken,  but  also  that  it  was  the  pre- 
vailing rule  in  the  Second  Department,  and  In  re  Hemlock  Street,  su- 
pra, was  cited  as  authority  for  the  contention,  so  that  the  cause  of  the 
chaos  is  easily  found.  Under  the  circumstances,  it  is  all  the  more  ur- 
gent that  a  controlling  determination  be  had.  Furthermore,  this  is  a 
case  where  I  believe  the  "block  by  block"  rule  should  be  followed  as  to 
buildings  taken,  and  no  exception  should  be  made.  Application  of  rule 
here  works  no  hardship,  nor  amounts  to  confiscation.  The  city  now 
argues,  however,  that  the  "block  by  block"  rule  as  to  assessments  for 
buildings  taken  has  been  followed  here  and  presents  various  figures 
and  computations  to  substantiate  it.  If  that  proves  to  be  the  fact,  let 
the  commissioners  so  report,  and  it  will  be  unnecessary  to  revise  the 
assessments  for  the  buildings  taken. 

[2]  Several  objecting  owners  on  Colden  avenue  also  move  to  rear- 
gue here,  claiming  their  assessments  for  regulating  include,  not  only 
the  cost  of  regulating  Colden  avenue,  but  also  a  part,  at  least,  of  the 
cost  of  regulating  some  of  the  other  streets  consolidated  therewith. 
The  figures  quoted  seem  to  show  that  the  Colden  avenue  owners  were 
assessed  for  regulating  and  grading  a  sum  in  excess  of  the  estimated 
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cost  of  regulating  and  grading  Colden  avenue.  If  this  proves  to  be  the 
fact,  it  should  not  stand.  The  owners  on  Colden  avenue  should  not  be 
assessed  for  any  of  the  cost  of  regulating  and  grading  other  streets, 
even  if  they  have  been  consolidated  in  one  proceeding,  unless  it  appears 
beyond  all  doubt  that  each  Colden  avenue  owner  so  assessed  has  de- 
rived a  proportionate  benefit.  As  a  general  proposition,  where  other- 
wise disconnected  or  unconnected  streets  are  consolidated  in  one  pro- 
ceeding, as  here,  for  some  other  than  a  common  continuous  highway 
purpose,  I  do  not  think  that  owners  on  any  one  street  should  be 
assessed  for  the  cost  of  regulating  some  of  the  other  streets.  If  these 
objectors'  contention  is  borne  out  by  the  facts,  the  commissioner  should 
revise  such  assessments  accordingly,  and  in  either  case  he  should  show 
in  his  report,  what  the  fact  of  the  matter  is ;  i.  e.,  that  the  proper  rule 
was  applied  originally,  or  that  the  assessments  have  been  properly  re- 
vised in  accordance  herewith. 

Nothing  further  in  the  way  of  reargument  seems  to  be  necessary, 
therefore,  and  both  applications  are  denied,  without  costs. 


PEOPLE  v.  ISER.     (No.  7304.) 

(Supreme  Ck>art,  Appellate  Division,  First  Department     May  21,  1915.) 

Licenses  €=>40 — Pluubebs — Violation  of  Oedinance. 

Greater  New  York  Charter  (Laws  1901,  c  466)  §  416,  subds.  "a"  and  "b," 
added  by  laws  1913,  c.  754,  provides  that  It  shall  be  unlawful  for  any  per- 
son or  firm  to  engage  in  the  trade  of  an  employing  or  master  plumber,  un- 
less such  person  or  each  member  of  the  firm  shall  have  registered  with 
the  city  authorities,  and  that  It  shall  be  unlawful  for  any  person  or  firm 
In  New  York  City,  unless  such  person  or  firm  shall  have  so  registered,  to 
bold  himself  or  themselves  out  to  the  public  as  a  master  or  employing 
plumber  by  the  use  of  the  word  "Plumber"  or  "Plumbing,"  or  words  of 
similar  meaning,  on  signs,  stationery,  or  otherwise.  The  defendant  was 
prosecuted  for  having,  without  registering,  displayed  a  sign  reading,  after 
his  name:  "General  Contractor  Tinsmith  &  Koofer.  Plumbers  &  Gas- 
Fitters  Supplies."  Held,  that  the  sign  was  not  a  violation  of  the  charter 
provisions. 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent  Dig.  {|  79-83 ;  Dec.  Dig. 
«=>40.] 

Ingraham,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Morris  Iser  was  convicted  of  a  misdemeanor,  and  he  appeals.  Re- 
versed, and  defendant  discharged. 

See,  also,  152  N.  Y.  Supp.  1132. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Henry  C.  Neuwirth,  of  New  York  City,  for  appellant. 
Robert  S.  Johnstone,  of  New  York  City,  for  the  People. 

SCOTT,  J.  Defendant  was  charged  by  an  information  with  unlaw- 
fully exposing  the  sign  of  "plumber"  and  "plumbing,"  and  a  sign  con- 
taining words  of  similar  import  and  meaning,  and  not  having  regis- 
tered his  name  and  address  at  the  office  of  the  bureau  of  buildings  of 
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the  borough  ofc  Manhattan.  There  was  a  second  count  in  the  informa- 
tion, but  no  attempt  was  made  to  secure  a  conviction  under  it. 

The  prosecution  was  based  on  subdivisions  "a"  and  "b"  of  section  416 
of  the  Greater  New  York  Charter,  as  amended  by  chapter  754,  Laws 
1913.    These  subdivisions  read  as  follows : 

"Sec.  416.  (a)  It  shall  not  be  lawful  for  any  person  or  copartnership  to  en- 
gage In,  perform,  or  carry  on  the  trade,  business  or  calling  of  employing  or 
master  plumber  in  the  city  of  New  York  unless  such  person  or  each  member  of 
such  copartnership  shall  have  been  registered  as  provided  in  the  foregoing  sec- 
tion, (b)  It  shall  be  unlawful  for  any  person  or  copartnership  in  the  city  of 
New  York,  unless  said  person  or  copartnership  shall  have  complied  with  the 
requirements  of  the  preceding  paragraph  to  hold  him  or  themselves  out  to 
the  public  as  a  master  or  employing  plumber  by  the  use  of  the  word  'Plumber' 
or  'Plumbing'  or  words  of  similar  Import  or  meaning  on  signs,  cards,  stationery 
or  in  any  other  manner  whatsoever." 

The  only  proof  against  the  defendant  was  that  he  displayed  on  his 
place  of  business  a  sign  reading  as  follows : 

M.  Iser, 
General  Contractor 
Tinsmith  &  Roofer. 

Plumbers  &  Gas-Fitters 
Supplies. 

The  sole  question  in  the  case  is  whether  by  the  exhibition  of  this  sign 
defendant  held  himself  out  to  the  public  as  a  master  or  employing 
plumber  by  the  use  of  the  words  "Plumbing"  or  "Plumber,"  or  words 
of  similar  import.  In  our  opinion  he  did  not.  The  sign  must,  of 
course,  be  read  as  it  is  written,  and  not  be  given  a  forced  or  strained 
construction  in  order  to  convict  a  person  of  a  criminal  act.  If  there 
be  two  equally  possible  readings,  one  innocent  and  one  criminal,  the 
defendant  is  entitled  to  have  the  innocent  one  adopted. 

Evidently  defendant  holds  himself  out  as  a  general  contractor,  tin- 
smith, and  roofer.  The  question  at  issue  turns  upon  the  reading  of 
the  last  three  lines.  Does  the  defendant  proclaim  by  them  that  he  deals 
in  supplies  for  plumbers  and  gas-fitters,  which  would  be  quite  innocent, 
or  does  he  proclaim  that  he  (for  the  sign  is  that  of  an  individual) 
is  a  plumber  and  gas-fitter,  which  would  be  unlawful,  and  that  he 
deals  in  supplies  of  an  undesignated  character? 

It  is  much  the  more  reasonable  to  read  the  sign  in  its  innocent  sense 
than  in  its  criminal.  In  the  first  place,  it  would  be  strikingly  ungram- 
matical  to  speak  of  an  individual  as  plumbers  and  gas-fitters,  using  the 
plural  form,  especially  as  the  draughtsman  of  the  sign  had  been  care- 
ful to  describe  him  as  contractor,  tinsmith  and  roofer  in  the  singular 
form.  This  reading  also  specifies  the  character  of  the  supplies  in 
which  the  defendant  deals.  Finally,  the  sign,  as  it  is  printed  in  the 
case  on  appeal,  has  a  period  after  the  word  "roofer,"  but  none  after 
the  word  "gas-fitters"  on  the  following  line. 

As  against  this  we  have  only  the  circumstance,  which  appears  to  have 
turned  the  scale  against  the  defendant  in  the  court  below,  that  the 
sign  painter  omitted  the  apostrophe  after  the  words  "plumbers"  and 
"gas-fitters."  This  omission  seems  a  slight  peg  upon  which  to  hang 
a  conviction  for  a  misdemeanor.    It  is  quite  probable  that  the  sign 
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painter  drew  the  sign  phonetically,  painting  the  words  as  he  spoke 
them  and  heard  them  spoken,  and  never  troubled  himself  with  the  nice 
use  of  the  apostrophe,  if,  indeed,  he  had  ever  heard  of  such  a  thing. 
The  judgment  appealed  from  must  be  reversed,  and  the  defendant 
discharged.    Settle  order  on  notice. 

McLaughlin,  LAUGHLIN,  and  CLARKE.  JJ.,  concur. 

INGRAHAM,  P.  J.  I  dissent.  The  question  is  whether  the  evi- 
dence justified  a  finding  that  the  defendant  held  himself  out  to  the  pub- 
lic as  a  "master  or  employing  plumber,  by  the  use  of  the  word  'plumb- 
er,' or  'plumbing,'  or  words  of  similar  import  or  meaning,  or  signs, 
cards,  stationery,  or  in  any  manner  whatever."  The  proof  was  that 
the  defendant  displayed  on  his  place  of  business  the  sign  quoted  in 
the  prevailing  opinion.  I  think  it  clear  that  any  one  looking  at  thai 
sign  would  understand  that  the  defendant  was  engaged  in  the  business 
of  a  plumber  and  gas-fitter,  and  that  the  addition  of  the  word  "sup- 
plies" on  a  separate  line  at  the  end  of  the  sign  did  not  imply  that  the 
defendant  confined  himself  to  furnishing  plumbers'  and  gas-fitters' 
supplies.  There  was,  therefore,  a  question  of  fact  presented  to  the  trial 
court  whether  such  a  sign  was  within  the  prohibition  of  the  charter. 
The  defendant  by  testimony  could  have  overcome  this  presumption; 
but  he  rested  upon  the  proof  of  the  sign,  and  I  think  there  was  suffi- 
cient to  justify  the  court  in  its  judgment. 


(80  Misc.  Bep.  191) 

DUCAS  V.  GUGGENHEIMBR  et  al. 

(Supreme  Court,  Special  Term,  New  Tork  County.    April  8,  1915.) 

1.  Husband  akd  Wife  «=»279 — Sespabation  Aqeeement  —  Action  to  Srr 

Aside— Evidence. 

In  a  wife's  action  to  set  aside  a  separation  agreement,  evidence  tks  to 
the  conduct  of  the  parties  was  relevant  only  as  showing  whether  she  ex- 
ecuted the  agreement  of  her  own  free  will  and  with  knowledge  of  all 
material  facts,  and,  as  to  the  husband,  whether  the  agreement  fulfilled 
the  test  of  good  faith  required  by  law. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and  Wife,  Cent.  Dig.  f|  1054, 
1056-1060;  Dec.  Dig.  <S=»279.] 

2.  Httsiiand   and  Wife  €=»278 — Sefakation   Asbeeuent— REqTrisnxs  and 

Validitt. 

The  law  i)ermltB  the  making  of  separation  agreements  between  husband 
and  wife,  who  are  living  apart,  though  it  disapproves  such  agree- 
ments where  the  parties  are  living  together;  but  the  courts,  in  safe- 
guarding the  rights  of  the  wife,  require  that  such  agreements  shall  be 
free  from  the  taint  of  fraud  or  duress,  and  that  they  shall  be  fair,  equita- 
ble, and  adequate,  considering  the  husband's  circumstances,  and  regard 
such  agreements  as  arising  out  of  a  fiduciary  relation  requiring  the  ut- 
most good  faith  on  the  husband's  part,  and  the  disclosure  of  all  material 
facts,  so  that  the  wife  may  know  his  circumstances  and  be  under  no 
mi-sapprehension  as  to  what  she  is  doing,  in  which  case  she  is  the  best 
judge  of  what  Is  necessary  for  her  support. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent.  Dig.  |f  1046- 
1053;  Dee.  Dig.  <3=»278.] 
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3.  Husband  and  Wife  «=>279 — Sepabation  Aobeembht— ElrFWJT. 

A  separation  agreement,  so  long. as  observed  by  the  busband.  Is  a  com- 
plete bar  to  the  maintenance  of  an  action  for  separation  under  the  stat- 
ute, and  finally  binding  as  to  the  amount  the  wife  shall  receive  for  her 
support, 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Wg.  H  1054, 
1056-1060 ;  Dec.  Dig.  «8=>279.] 

4.  Husband    and    Wife    ®=>279 — Separation    Aqbebment— Vauditt— Ad«- 

QUACT  AND  FaIBNESS. 

Where  the  parties  were  married  in  1900,  and  for  several  years  the 
husband's  expenditures  for  the  plaintlfT  and  her  child,  exclusive  of  board 
and  lodging,  varied  from  $5,500  to  $6,800  per  annum  and  at  one  place 
their  living  expenses  were  from  $10,000  to  $12,000  a  year,  and  the  ex- 
penses for  1906  were  between  $18,000  and  $20,000,  In  which  year  the 
husband  had  an  income  In  excess  of  $64,000,  and  at  which  time  he  had 
assets  In  excess  of  $850,000,  a  separation  agreement  then  made,  under 
which  the  wife  was  to  receive  $4,000  for  her  support  and  $2,000  for  the 
support  of  the  child  whose  custody  she  had  during  his  minority,  made  by 
defendant  through  his  attorney,  without  actual  fraud,  but  without  a 
disclosure  as  to  his  actual  circumstances  and  Income,  and  induced  on  her 
part  by  a  reliance  on  the  attorney  and  by  a  desire  to  avoid  litigation,  in 
view  of  the  standard  of  living  which  the  husband  had  adopted  and  the 
amount  which  would  permit  a  standard  of  living  commensurate  with  his 
Income,  was  sufficiently  inadequate  to  warrant  setting  it  aside. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  H  1054, 
1056-1060;   Dec.  Dig.  ®=>279.] 

6.  Husband  and  Wiee  €=>279 — Sepabatioh  Aobeiekent— Betubn  or  Avouhts 
Beceived. 

In  a  wife's  action  to  set  aside  a  separation  agreement  on  the  ground 
of  its  invalidity  from  Its  Inception,  and  where  the  money  she  had  received 
thereunder  was  necessarily  spent  for  the  support  of  herself  and  child, 
she  was  not  precluded  from  seeking  to  set  aside  the  agreement  by  her 
failure  to  return  the  money  she  had  received  thereunder,  which  had  been 
all  spent  for  the  support  of  herself  and  child. 

[Ed.  Note.^For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  U  1054, 
1056-1060;   Dea  Dig.  <S=»279.] 

6.  Husband  and  Wife  €=>279 — Sepabation  'Agreement — Laches. 

A  wife,  discontinuing  her  original  action,  begun  in  1011,  to  set  aside 
a  separation  agreement  made  in  1906,  and  who  was  not  aware  of  the  es- 
sential facts  upon  which  she  relied  for  relief  until  1912,  when  she  began 
the  present  acticHi,  was  not  guilty  of  laches  in  falling  to  bring  action 
before  that  time. 

[Ed.  Note — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  gf  1054, 
1056-1060 ;   Dec.  Dig.  <8=>279.] 

Action  to  set  aside  a  separation  agreement  by  Rachel  N.  Ducas 
against  Jay  C.  Guggenheimer,  as  trustee,  impleaded  with  Benjamin  P. 
Ducas  and  Robert  N.  Ducas,  appearing  by  his  guardian  ad  litem,  Reed 
L.  Carr.    Judgment  for  plaintiff. 

Hays,  Hershfield  &  Wolf,  of  New  York  City  (Daniel  P.  Hays,  of 
New  York  City,  of  counsel),  for  plaintiff. 

Hatch  &  Sheehan,  of  New  York  City  (Edward  W,  Hatch  and  Glenn 
M.  Congdon,  both  of  New  York  City,  of  counsel),  for  defendant  Ducas. 

Julius  J.  Frank,  of  New  York  City,  for  defendant  Guggenheimer. 

Townsend  Morgan,  of  New  York  City,  for  guardian  ad  litem. 
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BLANCHARD,  J.  This  is  an  action  to  set  aside  a  separation  agree- 
ment which  was  entered  into  on  December  3,  1906.  The  parties  to 
the  action  were  married  in  Muhlhausen,  Alsace,  Germany,  in  August, 
1900.  The  plaintiff,  from  my  observation  of  her,  is  well  educated  and 
refined.  She  was  the  daughter  of  a  man  who  was  engaged  in  a  reputa- 
ble and  remunerative  busmess.  While  her  family  was  not  wealthy,  as 
that  term  is  commonly  applied,  it  was  most  respectable  and  enjoyed 
all  the  comforts  and  some  of  the  luxuries  of  life.  The  defendant  had 
come  to  this  country  several  years  prior  to  his  marriage  and  prospered. 
He  built  up  a  large  and  highly  profitable  business.  At  the  time  of  the 
execution  of  the  agreement  in  1906  his  income  for  that  year  was  in 
excess  of  $64,000.  His  assets  were  in  excess  of  $850,000.  His  income 
was  made  up  of  $25,000  per  annum  as  salary  of  the  B.  P.  Ducas  Com- 
pany and  $12,000  voted  him  as  additional  salary,  which  appears  to  have 
been  the  profits  of  that  company  in  exces?  of  his  salary.  In  addition 
he  received  $7,500  from  another  company  of  which  he  was  president. 
Several  thousand  dollars  addition^  accrued  to  him  as  interest  on  book 
accounts  and  money  in  bank.  The  remainder  was  derived  from  stocks 
and  bonds  owned  by  him.  The  plaintiff  claims  that  at  the  time  of  the 
marriage  the  defendant  represented  his  income  to  be  from  $100,000  to 
$150,000  per  year.  This  he  denies.  Whatever  may  be  the  truth  in  this 
respect,  it  is  certain  that  he  was  at  the  time  a  man  of  large  means. 
After  the  marriage  they  came  to  this  country.  The  wife  was  an  utter 
stranger  to  its  people  and  ways,  and  knew  no  one  in  the  city  of  New 
York.  The  defendant  rented  a  house  in  the  city,  for  which  he  paid 
$2,400  per  annum.  They  employed  two  maids,  and  after  the  birth  of 
their  child  a  nurse  in  addition.  Thence  they  moved  to  the  Savoy 
Hotel.  Here  the  defendant  expended  from  $10,000  to  $12,000  per  year. 
This  sum  did  not,  however,  include  the  defendant's  personal  expenses, 
sums  devoted  by  him  to  relatives,  or  his  living  expenditures  while  out 
of  town.  The  evidence  shows  that  he  was  absent  on  business  several 
days  in  each  week  during  most  of  the  year.  Subsequently  they  resided 
at  the  Hotel  Netherland.  From  1903  to  1905,  inclusive,  his  expendi- 
tures for  the  plaintiff  and  her  child,  exclusive  of  board  and  lodging, 
varied  from  $5,500  to  $6,800  per  annum.  In  1906  his  entire  expendi- 
ture appears  to  have  been  between  $18,000  and  $19,000. 

[  1  ]  For  several  years  prior  to  their  separation  disputes  and  quarrels 
occurred  between  them.  Much  evidence  was  admitted  upon  the  trial 
concerning  the  causes  of  this  strife.  It  is  clear,  however,  that  their 
bickerings  may  be  ascribed  to  the  desire  of  the  defendant  to  curtail 
what  he  regarded  as  the  plaintiff's  extravagance.  Whatever  may  be 
the  defendant's  justification  for  his  attitude,  either  in  law  or  in  fact, 
is  immaterial  here.  I  am  satisfied  that  he  is  a  man  in  whom  the  acquisi- 
tion and  possession  of  money  is  the  dominant  element.  It  petrifies  his 
feelings  and  contracts  his  thought  and  conduct.  But  in  this  action  the 
court  is  not  concerned  with  the  right  or  wrong  of  the  conduct  of  either 
party.  These  questions  are  left  by  the  law  to  be  determined  in  a  prop- 
er action  under  the  statute.  Johnson  v.  Johnson,  206  N.  Y.  561,  100 
N.  E.  408,  Ann.  Cas,  1914B,  407 ;  Erkenbrach  v.  Erkenbrach,  96  N.  Y. 
456.  The  evidence  presented  of  the  conduct  of  the  parties  is  relevant 
only  as  showing  in  the  case  of  the  plaintiff  whether  she  executed  the 
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agreement  under  conditions  which  made  it  an  act  of  her  own  free  will 
and  with  full  knowledge  of  all  material  facts;  and  in  the  case  of  the 
defendant  whether  it  fulfilled  the  test  of  good  faith  required  by  law. 

[2,  3]  The  policy  of  the  law  in  permitting  the  making  of  contracts 
between  husband  and  wife,  as  is  pointed  out  in  Winter  v.  Winter,  191 
N.  Y.  462,  84  N.  E.  382,  16  L.  R.  A.  (N.  S.)  710,  has  been  of  slow 
growth.  The  courts,  in  applying  and  construing  these  statutes,  have 
jealously  safeguarded  the  rights  of  the  wife.  They  have  thrown 
around  separation  agreements  the  cloak  of  their  protection,  to  the  end 
that  they  shall  be  free  from  the  taint  of  fraud  or  duress,  and  that  they 
shall  be  fair,  equitable,  and  adequate,  considering  the  husband's  cir- 
cumstances. Burr  V.  Burr,  7  Hill,  207;  Hendricks  v.  Isaacs,  117  N.  Y. 
411,  22  N.  E.  1029,  6  L.  R.  A.  559,  15  Am.  St.  Rep.  524;  Winter  v. 
Winter,  supra;  Hungerford  v.  Hungerford,  161  N.  Y.  550,  56  N.  E. 
117;  Galusha  v.  Galusha,  138  N.  Y.  272,  33  N.  E.  1062;  Johnson  v. 
Johnson,  supra.  In  early  times  the  dominion  of  the  husband  over  the 
wife  was  presumed.  Her  freedonf  of  action  and  of  contract,  apart 
from  her  husband,  was  most  limited.  As  more  enlightened  views  came 
to  prevail  and  her  individual  freedom  was  established,  the  courts,  being 
mindful  of  the  special  and  intimate  relation  of  the  marital  bond  which 
might  place  in  the  hands  of  the  husband  a  weapon  to  be  improperly 
used  for  his  advantage,  regarded  it  as  one  of  a  fiduciary  character. 
Story  in  his  Equity  Jurisprudence  says : 

"But  by  far  the  most  comprehenslTe  class  of  cases  of  undue  concealment 
arises  from  some  peculiar  relation  or  fiduciary  character  between  the  par- 
ties. Among  this  class  of  cases  are  to  be  found  those  which  arise  from  the  re- 
lation of  client  and  attorney,  •  •  •  husband  and  wife.  *  •  •  In  these 
and  the  like  cases  the  law,  in  order  to  prevent  undue  advantage  from  the 
unlimited  confidence,  affection,  or  sense  of  duty  which  the  relation  naturaUy 
creates,  requires  the  utmost  degree  of  good  faith  (uberrima  fides)  In  all  trans- 
actions between  the  parties.  If  there  Is  any  misrepresentation,  or  any  con- 
cealment of  a  material  fact,  or  any  Just  suspicion  of  artifice  or  undue  infin- 
ence,  courts  of  equity  will  interpose  and  pronounce  the  transaction  void,  and  as 
far  as  possible  restore  the  parties  to  their  original  rights." 

And  again: 

"So  In  cases  of  family  agreements  and  compromises,  If  there  Is  any  con- 
cealment of  material  facts,  the  compromise  will  be  held  invalid  upon  the 
ground  of  mutual  trust  and  confidence  reposed  between  the  parties."  Story's 
Equity  .Jurisprudence,  vol.  1,  SS  217  and  218;  see,  also,  Boyd  v.  De  Ia  Mon- 
tagnle,  73  N.  Y.  498,  29  Am.  Rep.  197;  In  re  Smith,  95  N.  Y.  522;  Barnard 
V.  Gantz,  140  N.  Y.  249,  85  N.  E.  430. 

Any  ordinary  contract  is  vitiated  by  fraud  or  duress.  Separation 
agreements  thus  arising  out  of  a  fiduciary  relation  require  a  course  of 
<:onduct  uberrimae  fidei  on  the  husband's  part.  While  the  law  frowns 
upon  separation  agreements  made  while  the  parties  are  living  together, 
it  permits  them  if  they  are  living  apart.  If  parties  are  unable  to  agree 
they  may  separate,  but  any  contract  for  the  separate  maintenance  of 
the  wife  must  be  made  under  circumstances  wherein  all  the  material 
facts  are  disclosed.  She  must  be  placed  in  a  position,  so  that  when 
she  binds  herself  she  does  so  under  no  misapprehension  of  what  she  is 
doing.  She  should  know  her  husband's  circumstances  and  any  other 
facts  which  might  affect  the  terms  of  the  contract,  so  that  she  may 
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accept  or  reject  her  husband's  proposals.  The  courts  have  held  that 
she  is  the  best  judge  of  what  is  necessary  for  her  support  (Winter  v.. 
Winter,  supra),  and  that  having  entered  into  the  agreement  the  same  is, 
so  long  as  observed  by  the  husband,  a  complete  bar  to  the  maintenance 
of  an  action  for  a  separation  under  the  statute,  and  finally  binding  as 
to  the  amount  she  shall  receive  for  her  support  (Galusha  v.  Galusha, 
supra;  Johnson  v.  Johnson,  supra).  The  wife,  therefore,  when  she 
thus  finally  binds  herself  and  waives  her  statutory  remedies,  should  be 
regarded  as  having  done  so  only  when  she  is  in  possession  of  every 
material  fact  affecting  her  act,  and,  furthermore,  it  is  the  duty  of  the 
husband,  he  being  in  a  position  of  trust,  to  disdose  such  facts.  The 
courts  should  require  the  contract  to  be  the  free  act  of  the  parties  rath- 
er than  the  product  of  shrewd  bargaining  by  astute  intermediaries,  how- 
ever free  these  bargainings  may  be  from  the  taint  of  fraud  or  duress. 
If  such  are  permitted,  the  chances  of  the  wife  being  overreached  are 
increased.  The  wife  is  usually  in  the  weaker  position,  since  hers  is 
the  necessity  for  support.  Her  necessity,  therefore,  and  a  desire  to 
avoid  litigation,  which  is  favored  by  law,  may  become  a  powerful 
weapon  in  the  hands  of  the  husband  or  others  to  obtain  from  her  an 
agreement  which  binds  her  during  her  life  and  to  which  she  may  accede 
without  that  full  freedom  of  action  which  should  surround  the  making 
of  such  agreements. 

[4]  Applying  the  foregoing  principles  to  the  contract  in  suit,  the 
circumstances  surrounding  its  making  fail  in  several  respects  to  meet 
these  tests,  and  the  contract  should  be  set  aside.  While  the  evidence 
is  insufficient  to  sustain  any  finding  of  actual  fraud  or  duress  by  any  of 
the  parties,  there  is  no  doubt  that  the  terms  of  this  contract  were  never 
satisfactory  to  the  plaintiff,  and  that  she  agreed  to  them  under  protest. 
Her  assent  was  predicated  upon  a  misapprehension  of  her  husband's 
income  and  circumstances.  Had  she  known  these  facts,  and  then  have 
accepted  the  terms  proposed,  she  would  be  bound  thereby,  as  she  was 
the  best  judge  of  her  necessities.  This,  however,  she  did  not  do,  and 
it  is  conceded  that  she  was  never  satisfied  with  the  amount  allowed, 
and  asserted  that  the  amount  was  insufficient  for  her  support  and  that 
of  her  child,  based  upon  the  standard  of  living  theretofore  maintained 
by  the  defendant  and  the  station  in  life  which  was  the  reasonable  right 
of  herself  and  her  child.  Thoughout  a  long  period  prior  to  the  separa- 
tion, the  defendant  was  continually  endeavoring  to  instill  in  her  mind 
his  inability  to  afford  his  expenditures  and  the  limited  amount  of  his 
means.  While  his  attempt  to  minimize  his  means  in  her  eyes  may  fall 
short  of  being  regarded  as  actual  fraud,  it  was  certainly  founded  upon 
untruth,  and  was  calculated  to  deceive  her  as  to  the  amount  he  could 
reasonably  afford  to  pay  for  the  support  of  his  immediate  family.  In 
addition,  he  was  guilty  of  a  suppression  of  the  truth  in  failing  to  de- 
clare his  actual  circumstances,  which  it  was  his  duty  to  do,  since  it  was 
a  most  material  fact  entering  into  her  consent  to  relinquish  her  legal 
remedies. 

The  plaintiff  contends  that  Mr.  Guggenheimer  represented  to  her 
that  the  defendant's  income  was  only  $20,000  per  year.  If  he  did  so 
with  knowledge  of  the  true  facts,  he  was  guilty  of  fraud.    In  the  face 
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of  his  denial,  which  was  unshaken,  and  the  lack  of  corroboration  of 
her  statement,  the  evidence  is  totally  insufficient  to  warrant  any  such 
finding.  Furthermore,  the  character  of  the  defendant  tends  to  sub- 
stantiate the  truth  of  his  statement  that  he  did  not  know  what  Ducas' 
income  was.  Such  knowledge  cannot  be  presumed  from  the  relation  of 
attorney  and  client.  But  it  was  the  duty  of  the  defendant  in  delegating 
authority  to  Mr.  Guggenheimer,  to  have  disclosed  these  facts  to  Mr. 
Guggenheimer.  The  knowledge  of  the  principal  in  the  circumstances 
should  be  regarded  as  the  knowledge  of  the  agent.  The  negotiations  of 
Mr.  Guggenheimer  should  be  subjected  to  the  same  test  as  though 
conducted  by  the  defendant.  It  is  clear  from  the  testimony  that  the 
plaintiff  had  full  confidence  in  Mr.  Guggenheimer.  That  the  agree- 
ment is  largely  the  product  of  his  negotiations  is  apparent  Whatever 
influence  he  exerted  upon  the  plaintiff  and  her  then  counsel,  now  dead, 
in  his  capacity  as  mediator,  was  exercised  by  him  under  what  would 
seem  to  be  a  misapprehension  of  the  most  important  element  in  the 
case.  He  testified  that,  having  arrived  at  what  he  considered  a  sum 
which  would  enable  her  to  live  suitably,  he  satisfied  himself  that  he  had 
performed  his  whole  duty  in  the  matter.  In  this  he  erred.  What  he 
considered  suitable  was  immaterial.  What  the  circumstances  of  the 
defendant  were  and  their  expenditures  while  the  parties  lived  together 
were  the  factors  which  should  have  controlled  his  judgment  It  is  thus 
apparent  from  his  own  testimony  that  the  plaintiff,  in  relying  on  his 
judgment,  which  was  a  potent  factor  in  obtaining  her  assent,  was  in- 
fluenced by  immaterial  considerations  and  consented  in  the  mistaken 
belief  that  it  was  the  best  arrangement  that  could  be  made  in  the 
circumstances.  It  was  the  duty  of  Mr.  Guggenheimer  to  have  inform- 
ed himself  of  all  the  conditions,  or  have  refrained  from  advising  the 
plaintiff. 

The  plaintiff  at  all  times  displayed  a  desire  to  avoid  notoriety  and 
litigation.  This  is  commendable  in  the  eye  of  the  law.  The  fact  that 
she  chose  to  accept  the  best  terms  she  could  get,  although  she  was 
advised  that  she  could  obtain  infortnation  of  her  husband's  means  by 
commencing  an  action,  should  not  now  preclude  her  from  being  freed 
from  a  contract  which,  rather  than  plunge  herself  into  litig^ation,  she 
accepted  under  a  misapprehension  of  a  material  fact.  While,  in  my 
opinion,  the  evidence  is  insufficient  to  show  that  the  plaintiff  was  actual- 
ly defrauded,  she  certainly  was  overreached  by  the  shrewd  manipula- 
tions of  the  defendant  Ducas.  While  the  plaintiff  was  not  coerced  by 
direct  threats,  importunities,  weakness,  or  fear  to  sign  the  contract,  her 
assent  was  not  obtained  under  that  freedom  of  action  which  the  law 
apparently  does  and  should  require. 

In  considering  the  terms  of  the  contract  itself,  further  grounds  seem 
to  be  presented  to  set  it  aside.  Under  it  the  plaintiff  was  to  receive  the 
sum  of  $4,000  per  year  for  her  support  and  $2,000  for  that  of  the 
child,  whose  custody  was  given  her  during  his  minority.  While  it  is 
true  that  the  expressions  of  opiriion  wherein  the  courts  have  laid 
down  the  measure  of  the  obligation  of  the  husband  to  support  his  wife 
are  found  in  decisions  declaratory  of  the  statute,  there  seems  to  be 
nothing  in  reason  or  principle  why  they  should  not  be  applied  here. 
The  support  of  the  wife  by  the  husband  is  a  legal  obligation.    The 
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amount  to  be  paid  to  meet  such  obligation  is  determined  by  the  test 
of  whether  it  is  reasonable  in  view  of  all  the  circumstances.  It  may 
not  be  increased  or  diminished  by  reason  of  the  degree  of  the  husband's 
wrong.  Awards  as  high  as  one-half  of  the  total  income  of  the  husband 
have  been  made.  On  the  other  hand,  when  the  husband's  income  ex- 
ceeds in  amount  a  sum  permitting  the  most  lavish  scale  of  living,  the 
court  will  not  award  a  definite  proportion,  such  as  one-third  or  one- 
half,  but  will  limit  itself  to  an  amount  which  will  permit  the  wife  to 
live  with  a  reasonable  degree  of  luxury.  Gould  v.  Gould,  61  Misc. 
Rep.  120,  114  N.  Y.  Supp.  331.  If  the  contract  herein  is  sustained,  the 
plaintiff  will  be  compelled  to  live  during  her  life,  so  far  as  her  support 
by  her  husband  is  concerned,  on  the  amount  allowed.  This  source  is 
the  sole  one  that  can  be  presumed.  When  her  son  reaches  his  majority, 
that  sum  will  be  decreased  by  one-third.  That  this  event  will  impose 
a  further  restriction  upon  her  is  evident,  as  two  persons  can  live  to- 
gether to  their  better  mutual  advantage  by  their  common  use  of  many 
things  than  a  single  person.  Her  time  of  life  then  will  reasonably  re- 
quire a  greater  amount  of  ease  and  comfort  than  at  present.  From  the 
evidence  presented  the  defendant  expended  in  some  years,  exclusive 
of  plaintiff's  and  the  child's  board  and  lodging,  a  sum  in  excess  of  the 
total  sun)  provided  in  the  contract,  and  in  other  years  almost  that 
amount. 

A  reasonable  standard  of  living  having  been  adopted,  the  wife  has 
the  right  to  obtain,  when  she  is  living  apart  from  her  husband  under 
a  decree  or  separation  agreement,  if  the  husband's  income  warrants 
it,  an  amount  which  will  permit  her  to  live  according  to  that  standard. 
In  Hungerford  v.  Hungerford,  supra,  a  separation  agreement  was  set 
aside  on  the  ground,  among  others,  of  inadequacy.  While  the  facts 
there  presented  have  no  similarity  to  those  at  bar,  nevertheless,  that 
case  in  principle  is  an  authority  here.  The  test  of  adequacy  is  not 
what  constitutes  the  minimum  upon  which  a  person  can  live.  The  ques- 
tion is  whether  the  sum  is  in  itself  a  reas6nable  one,  and  will  permit  of 
a  standard  of  living  commensurate  with  the  husband's  income  and  the 
mode  adopted  by  him  when  the  parties  lived  together.  The  sum  re- 
ceived by  the  plaintiff  for  her  support  under  the  contract  was  one-six- 
teenth of  the  defendant's  income  and  less  than  one-quarter  of  his  total 
expenditures.  As  pointed  out  before  the  joint  expenses  of  herself  and 
the  child,  exclusive  of  their  food  and  lodging,  while  she  and  her  hus- 
band lived  together,  was  about  the  same  as  the  total  amount  allowed 
under  the  contract.  At  that  time  the  child  was  a  young  infant  and  the 
cost  of  his  maintenance  less.  The  evidence  shows  that  she  will  be 
unable  to  live  as  well  under  the  contract  as  she  did  prior  to  its  exist- 
ence, according  to  the  standard  adopted  by  the  defendant,  which  was 
reasonable,  easily  commensurate  with  his  income,  and  not  unduly 
lavish.  Furthermore,  the  defendant's  income  from  investments  was 
about  four  times  the  siun  given  her  by  the  contract.  The  amount, 
therefore,  reserved  to  her  in  the  contract  was  sufficiently  inadequate 
to  warrant  the  intervention  of  a  court  of  equity. 

[5,  8]  It  is  further  contended  on  behalf  of  the  defendant  that  equity 
should  refuse  the  plaintiff  relief,  since  she  violated  certain  provisions 
of  the  agreement,  has  failed  to  return  the  money  that  she  has  received 
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under  the  agreement,  and  that  she  has  been  guilty  of  undue  delay  in 
bringing  this  action,  and  is  furthermore  precluded  because  for  several 
years  she  accepted  the  terms  of  the  contract  without  protest.  In  re- 
spect of  the  first  ground  stated  the  violations  were  not  sufficiently  grave 
to  sustain  this  contention,  and,  furthermore,  there  appears  to  be  no  evi- 
dence that  there  was  a  willful  intention  on  her  part  to  disregard  its 
provisions.  The  maxim  "He  who  seeks  equity  must  do  equity"  does 
not  apply  here.  The  plaintifif  is  not  seeking  the  aid  of  the  court  to  en- 
force this  agreement.  She  is  asserting  its  invalidity  from  its  inception. 
She  should  not  be  precluded  from  asserting  this  claim  because  she  may 
have  been  guilty  of  some  minor  violations  of  an  agreement  which  at 
the  time  she  regarded  as  invalid  and  concerning  which  the  courts  would 
seem  to  hold  the  same  view.  The  money  which  she  has  received  and 
which  it  is  contended  should  be  returned  as  a  condition  precedent  was 
undoubtedly  all  necessarily  spent  for  the  support  of  herself  and  the 
child.  Hence  she  is  not  required  to  return  either  all  or  any  portion  of 
it.    Hungerford  v.  Hungerford,  supra. 

The  plaintiff's  discontinuance  of  her  original  action  begtm  in  1911 
to  set  the  contract  aside  was  followed  shortly  thereafter  by  the  com- 
mencement of  this  action.  This  certainly  should  relieve  her  of  the 
charge  of  laches.  Furthermore,  the  plaintifif  was  not  aware  of  the 
essential  facts  which  are  the  chief  basis  of  her  prayer  for  relief  in  this 
action  until  1912.  She  cannot  be  accused  of  laches  in  failing  to  pro- 
ceed in  this  action  before  that  time.  Her  acceptance  of  the  benefits  of 
the  agreement  should  be  viewed  in  like  manner. 

The  contract  is  accordingly  set  aside  and  judgment  given  the  plain- 
tiS.    Plaintiff  will  present  foldings. 


In  re  KHEINWALD. 

(Supreme  Court,  Appellate  DIvlBion,  Third  Department.    May  14,  191S.) 

1.  Master  and  Sebvant  «=»87%,  New,  voL  16  Key-No.  Series— Wobbmin's 
Compensation  Law — "Eupvort" — "Employeb." 

Workmen's  Compensation  Law  (Consol.  Laws,  c.  67 ;  Laws  1913,  a  816, 
as  re-enacted  and  amended  by  Laws  1914,  c.  41,  and  Laws  1914,  a  316) 
t  2,  prOYldes  that  the  compensation  provided  for  "shall  be  payable  tor  In- 
juries sustained  or  death  incurred  by  employes  engaged  in  the  fol- 
lowing hazardous  employments:  »  •  •  Group  42.  •  •  •  PalntlDg. 
*  *  *  "  Section  3,  subds.  3-6,  7,  S,  define  "employer"  as  a  iperson  em- 
ploying workmen  in  hazardous  employments,  "employ^"  as  a  person  en- 
gaged in  a  hazardous  employment  In  the  service  of  an  employer  carrj-lng 
on  or  conducting  the  same,  upon  the  premises,  at  the  plant,  or  In  tbe 
course  of  his  employment  away  from  the  plant,  "employment"  as  employ- 
ment only  in  a  trade,  business,  or  occupation  carried  on  by  an  employer 
for  pecuniary  gain,  "injury"  as  an  injury  in  the  course  of  employment, 
and  "death"  as  death  arising  from  such  injury.  Section  10  makes  an  em- 
ployer liable  for  the  death  of  an  employe  in  the  course  of  his  employment, 
without  regard  to  fault  Section  11  makes  such  liability  exclusive,  except 
that,  if  the  employer  fails  to  secure  payment  as  provided  by  section  60, 
relating  to  Insurance,  the  employe  has  tbe  option  of  compensation  uider 
the  act  or  a  suit  at  law  against  the  employer.  Decedent,  a  painter  by 
trade,  who  had  occasionally  done  work  for  the  employer,  who  was  paid 
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a  lamp  snin  for  a  job  of  painting  on  the  employer's  plant,  to  be  done  un- 
der a  contract  In  writing  containing  undertakings  as  to  the  quality  and 
materials,  and  who  himself  furnished  the  tools  and  materials  and  did  the 
work  without  helpers,  was  killed  by  a  fall  from  a  scaffold.  Eeld,  that 
he  was  an  "employs,"  so  that  his  widow  was  entitled  to  compensation, 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Employe;   Employer.] 

2.  Master  and  Servant  ®=>250%,  New,  vol.  IS  Key-No.  Series — Workmen's 
Compensation  Act — Appkai/ — Findings. 

Under  Workmen's  Compensation  Law,  §  20,  maldng  a  decision  of  the 
State  Workmen's  Compensation  Commission  final  as  to  all  questions  of 
fact,  and  section  23,  providing  that  an  award  or  decision  of  the  Comlnis- 
slon  shall  be  final  and  conclusive  upon  all  questions  within  its  jurisdiction 
as  between  the  parties,  unless,  within  30  days  after  a  copy  of  such  award 
or  decision  has  been  sent  to  the  parties,  an  appeal  be  taken  to  the  Appel- 
late Division,  and  that  the  Commission  may  in  Its  discretion  certify  ques- 
tions of  law  involved  in  the  decision,  to  be  heard  in  a  summary  manner, 
the  evidence  taken  before  the  Commission  and  certified  with  its  findings 
of  fact  is  before  the  court,  to  supplement  and  explain,  but  not  to  contra- 
dict, the  Commission's  findings  of  fact,  and  in  all  cases  the  correctness  of 
its  determination  as  to  the  applicability  of  the  statute  to  a  claim  remains 
a  question  for  judicial  determination  on  the  facts  as  found. 

8.  Master  and  Servant  <S=>250%,  New,  vol.  16  Key-No.  Series — ^Wobki£En's 
Compensation  Law — Presumptions — EHPLOTfi. 

:  The  Workmen's  Compensation  Law,  providing  that  in  any  proceeding  to 

enforce  a  claim  for  compensation  thereunder  "it  shall  be  presumed.  In 
the  absence  of  substantial  evidence  to  the  contrary,  that  the  claim  comes 
within  the  provisions  of  the  act.  Is  binding  on  the  Appellate  Division  on 
the  determination  of  questions  certified  by  the  State  Workmen's  Compen- 
sation Commission,  and  Is  sufficient,  without  substantial  evidence  to  the 
contrary,  to  show  that  a  workman,  whose  survivor  asks  compensation  for 
occupational  accident  under  the  statute,  was  an  "employe,"  entitled  to  call 
into  activity  the  machinery  of  the  act  for  the  distribution  of  the  loss  oc- 
casioned by  Us  injury  among  aU  patrons  of  the  industry  in  which  be  was 
employed.    . 

4.  Master  and  Servant  €=>88  —  Perbonai.  Injuries  —  "Independent  Con- 

tractor"— "Employ*." 

Decedent,  a  painter  by  trade,  who  did  general  painting  wherever  he 
could  get  a  job,  who  was  out  of  work  some  of  the  time,  who  had  done  all 
the  iKiinting  for  a  supply  company,  who  engaged  to  do  some  sign  painting 
on  its  plant  for  the  lump  sum  of  $50,  stipulating  in  writing  as  to  the  ma- 
terials to  be  used  and  the  quality  of  the  work,  who  furnished  the  materials 
and  himself,  without  helpers,  did  the  work,  was  an  "Independent  con- 
tractor," and  not  an  "employe,"  within  the  scope  of  those  terms  as  used 
in  prior  employers'  liability  statutes,  or  in  common-law  decisions  apply- 
ing rules  of  the  master's  liability  in  negligence  for  injury  to  a  servant; 
the  term  "independent  contractor"  meaning  one  who  renders  service  free 
from  the  employer's  control  as  to  the  manner  in  which  the  work  is  to  be 
done,  the  Indispensable  element  to  bis  character  as  such  being  that  he 
must  have  contracted  to  do  a  specified  work  and  have  the  right  to  control 
the  manner  of  doing  it 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  S{  144- 
151 ;  Dec  Dig.  «=»88. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Employe;    Independent  Contractor.]  ' 

5.  Courts  €=>89 — Precedents — Workmen's  Compensation  Law — Emplot^ — 

Decisions  at  Common  Law. 

In  determining  whether  decedent  was  to  be  deemed  an  "Independent 
contractor"  or  an  employe,  within  the  Workmen's  Compensation  Law,  de- 
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dslons  at  common  law,  or  under  tbe  employers'  liability  statotes,  IsToMng 
the  (inestlon  as  to  whom  a  master  owes  tiie  duty  of  care  and  precantlon 
arising  out  of  the  contractual  relation  of  talring,  are  not  controlling,  bm 
only  those  decisions  based  on  that  act,  or  acts  based  upon  tbe  Identical 
principle,  are  influential  or  controlling. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {f  311,  312;  Dec. 
Dig.  €=89.] 

Lyon  and  Howard,  JJ.,  dissenting. 

Appeal  from  Workmen's  Compensation  Commission. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Mary 
Rheinwald  to  obtain  compensation  for  the  death  of  her  husband,  Robert 
Rheinwald,  opposed  by  the  Builders'  Brick  &  Supply  Company,  em- 
ployer, and  the  Fidelity  &  Deposit  Company  of  Baltimore,  Md.,  insurer. 
Compensation  was  denied  by  the  State  Workmen's  Compensation  Com- 
mission, and  the  claimant  appeals,  on  questions  certified.  Reversed  and 
remanded,  with  directions  to  proceed  to  assess  compensation. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Miles  M.  Dawson,  Howvd  W.  Ameli,  and  Richard  Blaine  Dawson, 
all  of  New  York  City,  for  appellant. 

Walter  G.  Evans,  of  New  York  City,  for  respondents  Fidelity  4 
Deposit  Co.  and  another. 

Jeremiah  F.  Connor,  of  New  York  City  (Egburt  E.  Woodbury,  Atty. 
Gen.,  and  E.  C.  Aiken,  Deputy  Atty.  Gen.,  of  coimsel),  for  Workmen's 
Compensation  Commission. 

WOODWARD,  J.  [1]  I  am  of  the  opinion  that  the  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67;  Laws  1913,  c.  816,  as  re- 
enacted  and  amended  by  Laws  1914,  c.  41,  and  Laws*  1914,  c  316), 
fairly  construed  and  beneficially  applied,  gives  right  of  compensation 
to  the  present  claimant  before  the  State  Workmen's  Compensation 
Commission.  The  work  in  which  Robert  Rheinwald,  the  claimant's 
husband,  was  engaged  at  the  time  of  his  death,  the  manner  in  which  he 
was  doing  it,  the  circumstances  under  which  he  came  to  be  doing  it,  and 
the  relation  which  his  work  bore  to  the  business  carried  on  by  the  re- 
spondent Builders'  Brick  &  Supply  Company,  combine  to  bring  within 
the  scope  of  the  statute  his  accidental  and  mortal  injury  in  the  course 
of  that  work,  and  entitle  his  widow  and  surviving  children  to  the  com- 
pensation which  the  law  contemplates  shall  be  paid  to  them  when 
occupational  mishap  cuts  off  the  wage-earnings  on  which  they  were 
dependent  for  support.  The  Workmen's  Compensation  Law  must  in 
fairness  be  deemed  to  have  been  enacted  in  furtherance  of  a  legislative 
determination,  enforced  by  explicit  mandate  of  the  people  through 
amendment  of  the  state  Constitution,  that  a  new  and  different  scheme 
and  basis  of  indemnity  for  industrial  accidents  should  be  adopted  in  this 
state,  in  the  light  of  the  social  experience  of  other  commonwealths  and 
countries.  Injuries  sustained  by  those  who  perform  the  manual  and 
mechanical  tasks  of  an  industry  must  be  deemed  to  have  been  intended 
by  this  statute  to  be  made  a  social  risk,  a  liability  of  the  industry,  a 
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charge  upon  the  production  cost  of  the  article  manufactured  or  the 
service  rendered. 

Hitherto  the  rule  of  our  statute  and  fundamental  law  had  been  that 
any  right  of  recovery  for  industrial  accidents  must  arise  from  a  breach 
of  the  master's  duty  as  to  care  and  safeguards,  and  accordingly  was 
limited  by  whatever  contractual  relation  existed  between  the  person 
injured  and  the  person  whose  breach  of  duty  was  the  efficient  cause  of 
injury.  For  this  historic  concept  of  liability  springing  from  omission 
of  legal  duty  created  by  contractual  relation  there  has  been  substituted 
an  application  of  the  social  principle  that,  regardless  of  duty  and  re- 
gardless of  fault,  the  expenses  and  loss  of  earnings  resultant  from  oc- 
cupational injury  to  a  workman  engaged  in  carrying  on  an  inherently 
hazardous  business  or  avocation  of  an  employer  should  be  paid  in  the 
first  instance  by  the  employer  and  by  him  made  a  chaise  against  the 
operating  costs  of  the  business.  In  place  of  the  traditional  juristic  rule 
that  the  master  must  respond  in  damages  when  his  servant  is  injured 
through  the  master's  fault,  and  that  otherwise  the  servant  must  go 
unrecompensed  and  the  loss  be  borne  by  him  alone,  the  people  and 
Legislature  have  now  put  in  force  the  changed  concept  that  the  trade 
product  should  be  charged  with  all  consequences  of  inherent  trade  haz- 
ards, and  that  losses  to  individual  workers,  through  disability  while 
engaged  in  the  service  of  the  proprietor  of  the  business,  should  be  dis- 
tributed among  all  its  consumers  or  patrons,  rather  than  left  to  operate 
ruinously  against  the  disabled  employe  or  the  solitary  employer.  This 
mandate  of  the  fundamental  will  of  the  people  of  this  state  should  be 
remediably  applied  and  beneficially  enforced  by  the  State  Workmen's 
Compensation  Commission  and  by  the  courts,  in  fair  fulfillment  of  the 
legislative  purpose,  and  ought  not  now  to  be  hampered  or  crippled  by 
contmued  application  of  definitions,  concepts,  and  rules  of  liability 
which  indubitably  produced  in  large  part  the  very  conditions  of  hard- 
ship for  which  the  present  statute  was  designed  as  comprehensive  re- 
lief. 

For  these  and  consequent  reasons,  I  am  convinced  that  the  learned 
majority  of  the  State  Workmen's  Compensation  Commission  were  in 
error  in  ruling  that  Robert  Rheinwald  was  not,  at  the  time  of  the  injury 
which  caused  his  death,  an  "employe"  within  the  meaning  of  the  Work- 
men's Compensation  Law,  and  a  worker  entitled  to  claim  its  benefits. 
The  facts  of  the  present  case  are  hardly  controverted,  but  its  issues 
are  of  vital  importance  to  the  efficiency  of  the  plan  of  compensation 
created  by  the  statute  and  the  extent  to  which  its  administration  will 
be  able  to  fulfill  the  purposes  for  which  it  was  enacted.  At  or  about 
noon  on  July  1,  1914,  Robert  Rheinwald,  the  husband  of  the  claimant, 
was  at  work  on  a  scaffold  on  one  of  the  outside  walls  of  a  S'/^-story 
brick  stable  owned  by  the  Builders'  Brick  &  Supply  Company,  at  172d 
street  and  West  Farms  Road,  in  the  borough  of  the  Bronx,  city  of  New 
York.  For  ten  years  he  had  been  by  trade  a  painter,  especially  a  painter 
of  signs,  and  on  July  1st  he  was  at  work  repainting  a  large  sign  which 
he  had  himself  painted  on  this  building  wall  several  years  before.  In 
some  accidental  manner,  not  explained  by  the  record,  he  slipped  from 
the  scaffold  or  it  gave  way,  and  he  fell  to  the  ground,  received  a  frac- 
tured skull  and  other  mortal  injuries,  and  died  a  few  minutes  later. 
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Several  months  before  his  death  there  had  gone  into  effect  in  this 
state  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67 ;  Laws 
1913,  c.  816,  as  re-enacted  and  amended  by  Laws  1914,  c.  41,  and 
Laws  1914,  c.  316),  which  declares  that  the  "compensation"  provided 
for  therein  "shall  be  payable  for  injuries  sustained  or  death  incurred 
by  employes  engaged  in  the  following  hazardous  employments: 
*  *  *  Group  42.  *  *  *  Painting.  *  *  *"  The  statute 
further  provides  that  "  'employe'  means  a  person  who  is  engaged  in  a 
hazardous  employment  in  the  service  of  an  employer  carrying  on  or 
conducting  the  same  upon  the  premises  or  at  the  plant,  or  in  the  course 
of  his  employment  away  from  the  plant  of  his  employer,  and  shall  not 
include  farm  laborers  or  domestic  servants."  "Employer"  is  defined  to 
mean  "a  person,  *  *  *  corporation,  *  *  *  employing  work- 
men in  hazardous  employments" ;  and  "employment"  is  stated  to  in- 
clude "employment  only  in  a  trade,  business  or  occupation  carried  on 
hy  the  employer  for  pecuniary  gain."  Section  3,  subds.  3,  4,  and  5. 
The  Builders'  Brick  &  Supply  Company,  as  its  name  indicates,  was  in 
the  business  of  manufacturing  and  selling  brick  and  other  building  ma- 
terials, and  the  sign  in  question  was  one  of  its  methods  of  advertising 
that  business.  Consequently  it  cannot  be  gainsaid  that  the  painting  or 
repainting  of  this  sign  would,  if  performed  by  an  "employe,"  be  a 
"hazardous  employment,"  that  painting  or  repainting  such  a  sign  would, 
if  performed  by  an  "employe,"  be  employment  "in  a  *  *  ♦  busi- 
ness *  *  *  carried  on  by  the  employer  for  pecuniary  gain,"  and 
that  the  death  of  an  "employe"  as  the  result  of  accidental  injury  in  the 
course  of  such  painting  or  repainting  would  entitle  the  widow  and  sur- 
viving children  of  the  deceased  to  the  compensation  provided  by  the 
statute.    Section  3,  subds.  7,  8. 

The  Workmen's  Compensation  Law  further  provides  that  "everj- 
employer  subject  to  the  provisions  of  this  chapter  shall  pay  or  pro- 
vide, as  required  by  this  chapter,  compensation  according  to  tfie  sched- 
ules of  this  article  for  the  disability  or  death  of  his  employe  resulting 
from  an  accidental  personal  injury  sustained  by  the  employe  arising 
out  of  and  in  the  course  o-f  his  employment,  without  regard  to  fault 
as  a  cause"  thereof.  Section  10.  The  following  section  stipulates  that 
"the  liability  prescribed  by  the  last  section  shall  be  exclusive,"  except 
that,  in  the  event  an  employer  fails  "to  secure  the  payment  of  com- 
pensation for  his  injured  employes  and  *  *  *  dependents"  by 
one  of  the  three  methods  enumerated  in  section  50  of  the  act,  the 
employe  has  the  option  of  compensation  under  the  act  or  suit  at  law 
against  an  employer  shorn  of  common-law  defenses.  Section  11. 
The  defendant  respondent,  the  Builders'  Brick  &  Supply  Company, 
had,  pursuant  to  subdivision  2  of  section  50,  secured  the  payment  of 
compensation  to  its  injured  employes  by  insuring  the  same  with  the 
Fidelity  &  Deposit  Company  of  Baltimore,  Md.,  known  under  the 
provisions  of  the  act  as  the  "insurance  carrier."  Section  54.  The 
Builders'  Brick  &  Supply  Company  having  thus  "provided  compen- 
sation" for  its  injured  employes  through  securing  the  payment  thereof 
by  the  insurance  carrier,  the  claimant  asserts  her  right  to  reimburse- 
ment thereunder. 
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Upon  the  death  of  Rheinwald  while  at  work  as  a  painter  on  the 
sign  of  the  Builders'  Briclc  &  Supply  Company,  the  notices  required 
by  statute  (section  18)  were  duly  served  in  behalf  of  the  widow  and 
minor  children,  proofs  of  death  were  duly  submitted,  claim  was  made 
to  the  compensation  provided  for  by  the  statute,  the  claim  was  duly 
brought  for  adjustment  before  the  State  Workmen's  Compensation 
Commission,  and  testimony  was  taken  at  length.  On  August  31,  1914, 
the  Commission  handed  down  its  findings  of  fact  and  conclusions  of 
law  adverse  to  the  claimant's  contentions,  and  rendered  the  following 
decision : 

"That  the  deceased  was  conducting  an  Independent  business,  that  the  de- 
fendant had  no  control  orer  the  worlc,  and  that  Rheinwald  was  an  Independ- 
ent contractor  and  not  an  employ^  within  the  meaning  of  the  Compensation 

lAW." 

In  this  determination  Chairman  Dowling  and  Commissioners 
Darlington  and  Mosher  concurred.  Commissioners  Wainwright  and 
Mitchell  filed  a  dissenting  opinion,  which  expounded  a  contrary  view 
upon  the  central  issue  in  the  case. 

[2]  Section  23  of  the  act  provides  that: 

"An  award  or  deoislon  of  the  Commission  shall  be  final  and  conclusive  upon 
all  questions  within  its  jurisdiction,  as  against  *  *  •  or  between  the  par- 
ties, unless,  within  thirty  days  after  a  copy  of  such  award  or  decision  has  been 
sent  to  the  parties,  an  appeal  be  taken  to  the  Appellate  Division  of  the  Su- 
preme Court  of  the  Third  Department  The  Commission  may  also,  In  Its  dis- 
cretion, where  the  claim  for  compensation  was  not  made  against  the  state 
fund,  on  the  application  of  either  party,  certlty  to  such  Appellate  Division  of 
the  Supreme  Court  questions  of  law  involved  in  Its  decision.  Such  appeals 
and  the  questions  so  certified  shall  be  heard  In  a  summary  manner  and  shall 
have  precedence  over  all  other  civil  cases  In  such  court." 

The  claimant  appealed  from  the  Commission's  adverse  determina- 
tion, and  on  October  5,  1914,  the  Commission,  on  the  application  of 
her  counsel,  passed  a  resolution  certifying  to  this  court  "the  following 
question  of  law  involved  in  the  decision  of  the  State  Workmen's  Com- 
pensation Commission  denying  the  claim  for  compensation  in  claim 
No.  602,  Robert  Rheinwald,  deceased" : 

"In  view  of  the  evidence  In  this  case,  was  Rheinwald  an  empJoyi  within  the 
meaning  of  the  Workmen's  Compensation  Law?" 

By  the  form  of  the  question  certified,  in  the  above  quotation  of 
which  the  italics  are  mine,  the  Commission  has  asked  this  court  for  a 
ruling  upon  the  basic  question  of  law  involved  in  the  Commission's 
decision.  The  Commission  made  certain  findings  of  fact,  from  which 
it  reached  the  jconclusion  of  law  that  Rheinwald  was  not  an  "em- 
ploye" within  the  meaning  of  the  Workmen's  Compensation  Law. 
Section  20  of  the  statute  makes  the  decision  of  the  Commission  "final 
as  to  all  questions  of  fact";  but  the  Commission  has  certified  the 
evidence  taken  before  it,  as  well  as  its  own  findings  of  fact  there- 
from, to  aid  this  court  in  reaching  a  determination  as  to  the  correct- 
ness of  the  Commission's  legal  conclusion.  The  evidence  taken  be- 
fore the  Commission  is  therefore  before  this  court  to  supplement, 
explain,  and  illumine,  but  not  to  contradict  or  vary,  the  Commission's 
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findings  of  fact,  and  in  all  cases  the  question  of  the  correctness  of 
the  Commission's  determination  as  to  the  applicability  of  the  statute 
to  the  injury  upon  Which  the  claim  is  based  remains  a  question  for 
judicial  scrutiny,  in  the  light  of  the  facts  as  found  by  the  Commission. 

Examining  the  findings,  then,  in  the  light  of  the  evidence,  do  they 
sustain  the  decision  of  a  majority  of  the  Commission  tliat  Robert 
Rheinwald  was  a  so-called  "independent  contractor,"  and  that  he 
accordingly  was  not  an  "employe"  within  the  meaning  of  the  statute? 
He  was  a  painter  by  trade,  and  had  worked  at  this  trade  for  many 
years.  He  often  did  sign  painting,  for  the  Builders'  Brick  &  Supply 
Company  and  other  concerns,  but  his  work  was  by  no  means  con- 
fined to  sign  painting.  He  did  general  painting  "wherever  he  could 
get  a  job,"  and  was  "out  of  work,"  as  testified,  "some  of  the  time." 
He  had  done  all  the  painting  work  which  had  been  done  for  the 
Builders'  Brick  &  Supply  Company  and  its  affiliated  concern,  the  P. 
J.  Keany  Company,  for  at  least  five  years  before  his  death.  He  had, 
on  various  occasions,  painted  for  them  a  sign,  a  derrick,  a  fence,  an 
automobile,  an  automobile  truck,  and  similar  work;  and  he  did  sim- 
ilar painting  for  other  concerns  as  desired.  Apparently  he  was  usually 
paid  according  to  a  price  agreed  on  in  advance  of  the  beginning  of 
work,  rather  than  by  the  day,  although  this  does  not  clearly  appear 
as  to  any  piece  of  work,  except  the  sign  painting.  The  Commission 
finds  that  Rheinwald  usually  performed  the  work  personally,  did  not 
usually  employ  others  on  his  job,  and  that  he  had  not  employed  other 
painters  in  performing  previous  work  for  the  Builders'  Brick  &  Sup- 
ply Company,  except  possibly  upon  one  occasion.  As  to  that  wholly 
unidentified  occasion,  there  was  no  definite  or  satisfactory  evidence 
before  the  Commission,  and  no  evidence  whatever  that  on  any  other 
occasion  he  employed  a  helper  while  working  for  anybody,  or  that 
he  ever  took  any  job  on  which  he  exercised  any  supervision  or  super- 
intendence or  did  anything  except  personally  perform  the  application 
of  the  materials  and  paint.  He  was  working  alone  when  the  scaffold 
precipitated  him  to  the  ground,  and  was  engaged  in  "doing  over"  a 
sign  which  he  had  personally  painted  several  years  before,  but  which 
had  not  remained  in  condition  satisfactory  to  the  owner  of  the  prem- 
ises. 

The  Commission  has  found  as  a  fact  that  "the  previous  work  done 
[by  Rheinwald]  for  the  Builders'  Brick  &  Supply  Company  had  usual- 
ly been  done  by  oral  arrangement."  The  terms  of  previous  employ- 
ments or  contracts  do  not  appear  in  the  record.  "A  written  contract 
was  asked  for  [by  the  Builders'  Brick  &  Supply  Company]  in  this 
instance,"  the  Commission  states,  "because  some  work  performed 
previously  upon  this  sign  had  been  unsatisfactory,  and  because  agree- 
ment was  required  that  he  use  certain  specified  materials  and  make 
good  for  faults  in  the  work,"  should  any  defects  develop  from  specified 
causes  within  a  period  of  four  years.  Accordingly,  on  June  30,  1914, 
he  signed  the  f  bllowing  contract  to  do  the  work  in  the  course  of  which 
he  was  injured  two  days  later: 

"I  agree  to  paint  new  signs  on  stable  and  north  end  of  office,  same  size  and 
wording,  and  remove  old  paint  and  lettering  on  same,  all  for  tlie  sum  of  Sits 
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dollars,  and  hereby  guarantee  all  work  to  last  In  good  shape  for  a  period  of 
four  years  from  completion,  and  agree  to  replace  without  charge  any  defects 
from  chipping  or  poor  material  which  may  develop  within  that  time.  I  agree 
to  put  on  not  less  than  two  (2)  coats  of  paint,  and  it  is  hereby  .understood  and 
agreed  that  should  I  use  any  materials  than  Atlantic  white  lead,  linseed  oil, 
pure  turpentine,  chrome  yellow,  and  lamp  black,  that  I  shall  not  require  to 
be  paid  for  any  work  or  materiaL  Work  to  be  satisfactory  to  owner  when 
completed." 

Materials  as  well  as  tools  for  painting  performed  by  him  he  usually 
supplied,  as  in  this  instance,  and  he  kept  these  in  the  cellar  of  his 
home.  As  an  aid  in  obtaining  sign  painting  to  do,  he  had  letter  station- 
ery or  bill  heads  printed  with  his  home  address  and  the  indorsement, 
"Robert  Rheinwald,  Jr.,  Signs."  It  does  not  appear,  however,  that 
he  ever  sent  out  "bills"  or  statements  for  any  work  done.  On  at 
least  one  occasion  he  had  done  work  for  another  sign  painter  in  the 
neighborhood,  but  it  does  not  appear  that  he  had  ever  employed  a 
sign  painter,  or  had  the  assistance  of  a  sign  painter,  in  any  work  done 
by  him.  The  evidence,  as  well  as  the  findings,  fully  support  the  posi- 
tion of  the  dissenting  members  of  the  Commission  that  Rheinwald 
"was  of  the  grade  of  workers,  and  his  work  of  the  kind  of  work  that 
this  law  contemplates."  Of  this  there  can  hardly  be  doubt  or  denial. 
Rheinwald  was  in  fact  a  workingman,  engaged  in  doing,  personally 
and  exclusively,  a  kind  of  skilled  manual  labor  which  the  Werkmen's 
Compensation  Law  specifically  covers,  and  as  to  which  it  clearly  con- 
templates that  those  engaged  therein  shall  not  have  to  bear  personally 
the  inherent  risks  of  their  occupation  or  the  burden  of  loss  from 
accidental  injury  therein. 

[3]  The  statute  furthermore  provides  that  in  any  proceeding  for 
the  enforcement  of  a  claim  for  compensation  thereunder  "it  shall  be 
presumed,  in  the  absence  of  substantial  evidence  to  the  contrary, 
that  the  claim  comes  within  the  provisions  of"  the  act.  That  legis- 
lative presumption  is,  of  course,  as  operative  and  binding  in  this 
court  as  in  the  Commission  below.  When  a  workman  or  his  survivor 
asks  compensation  for  occupational  accident  under  the  statute,  the 
presumption  is  clear  and  sufficient,  in  the  absence  of  substantial  evi- 
dence to  the  contrary,  that  he  was  an  "employe"  within  the  meaning 
of  the  statute  and  is  entitled  to  call  into  activity  its  machinery  for 
the  econonric  distribution  of  the  loss  occasioned  by  such  injury  among 
all  patrons  of  the  industry  in  which  he  was  employed. 

The  majority  of  the  Commission  have,  however,  sustained  the 
contention  of  the  insurance  carrier  and  the  Builders'  Brick  &  Supply 
Company  that  the  widow  and  surviving  children  of  the  deceased  paint- 
er are  not  entitled  to  the  compensation  provided  in  the  Workmen's 
Compensation  Law,  on  the  ground  that  "the  deceased  was  conducting 
an  independent  business,  that  the  defendant  had  no  control  over  the 
work,  and  that  Rheinwald  was  an  independent  contractor,  and  not 
an  employe,  within  the  meaning  of  the  Workmen's  Compensation 
Law."  No  finding  of  fact,  it  will  be  noted,  was  made  by  the  Com- 
mission that  the  respondent.  Builders'  Brick  &  Supply  Company, 
had  no  control  or  supervision  over  the  work  being  done  by  Rhein- 
wald, and  the  question  whether  that  conclusion,  and  the  parallel  con- 
clusion as  to  Rheinwald's  status  as  an  "independent  contractor"  were 
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legally  justified,  must  be  determined  here  in  the  light  of  the  findings 
as  explained  and  supplemented  by  the  evidence  certified  to  this  court 
by  the  Commission. 

[4]  The  action  of  the  majority  of  the  Commission  presents  essen- 
tially two  questions  for  scrutiny  here.  The  first  of  these  concerns  the 
correctness  of  the  contention  of  the  respondents  that  Rheinwald  was 
not  a  "workman"  or  "employe,"  but  rather  an  "independent  con- 
tractor," within  the  meaning  and  scope  of  the  term  "workman"  or 
"employe"  as  used  in  "master  and  servant"  statutes  or  in  common- 
law  decisions  applying  familiar  rules  of  the  master's  liability  in  neg- 
ligence for  injuries  sustained  by  an  employe.  The  second  and  more 
vital  question  addresses  itself  to*  the  respondents'  contention  that 
decisions,  at  common  law  or  under  employers'  liability  statutes,  in- 
volving the  question  as  to  whom  the  master  owes  a  duty  of  care  and 
precaution  arising  out  of  the  contractual  relation  of  hiring,  must 
be  regarded  as  controlling  now  the  determination  as  to  who  is  an 
"employe"  within  the  meaning  of  a  statute  enacted  pursuant  to  the 
changed  social  purpose  which  I  have  indicated. 

The  first  of  these  two  questions  hardly  requires  discussion  at  length, 
in  view  of  the  rule  which  I  conceive  should  be  followed  in  all  interpre- 
tation of  the  Workmen's  Compensation  Law.  The  respondents  con- 
tend, and  the  majority  of  the  Commission  below  has  in  effect  held,  that 
Rheinwald  was  not  a  "servant,"  "workman,"  or  "employe"  at  all,  for 
the  reason  that,  irrespective  of  the  grade  of  work  he  was  doing  or  the 
way  in  which  he  was  doing  it,  and  irrespective  of  the  relation  which  he 
and  his  work  in  fact  bore  to  the  business  of  the  Builders'  Brick  & 
Supply  Company,  the  contractual  relation  which  he  had  assumed  toward 
that  company  made  him  what  must  be  regarded  as  an  "independent 
contractor,"  as  that  term  has  been  defined  in  negligence  actions,  at 
common  law  and  under  employers'  liability  statutes.  The  respondents 
contend  that  this  contractual  status  as  an  "independent  contractor" 
would,  prior  to  the  enactment  of  the  Workmen's  Compensation  Law, 
have  absolved  the  Builders'  Brick  &  Supply  Company  from  liability  to 
him  for  negligent  violation  of  the  master's  duty  of  care  and  precaution 
as  to  employes,  and  that  under  the  new  statute  the  same  contractual 
status  bars  Rheinwald's  widow  and  children  from  claiming  any  benefits 
from  the  insurance  which  the  company  provided  for  its  employes,  pur- 
suant to  section  50  of  the  act.  The  question  whether  Rheinwald  was 
to  be  deemed  an  "independent  contractor,"  within  the  meaning  of 
statutes  in  force  prior  to  the  Workmen's  Compensation  Law,  is  a  ques- 
tion unadjudicated  in  this  state  and  not  capable  of  so  ready  resolution 
as  respondents'  counsel  has  contended.  Thompson,  in  his  work  on  Neg- 
ligence, says  (section  622) : 

"An  Independent  contractor,  within  the  meaning  of  tbis  mle,  la  one  wbo  ren- 
ders service  In  tbe  course  of  an  occupation  representing  the  will  of  the  em- 
ployer, only  as  to  the  result  of  the  work,  and  not  as  to  the  means  by  wbicb 
it  was  to  be  accomplished." 

Labatt,  in  his  monumental  compendium  on  Master  and  Servant,  says 
(section  64) : 

"The  accepted  doctrine  is  that,  in  cases  where  the  essential  object  of  an 
agreement  Is  the  performance  of  work,  the  relation  of  master  and  serrant  will 
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not  be  predicated,  as  between  the  party  for  whose  benefit  the  work  Is  to  be 
done  and  the  party  who  Is  to  do  the  work,  unless  the  former  has  retained 
the  right  to  exercise  control  over  the  latter.  In  respect  to  the  manner  In  which 
the  work  is  to  be  executed." 

Shearman  &  Redfield,  in  the  course  of  their  volumes  on  the  Law  of 
Negligence,  epitomize  the  familiar  rule  as  follows : 

"Although,  In  a  general  sense,  every  person  who  enters  Into  a  contract  may 
be  called  a  'contractor,'  yet  that  word,  for  want  of  a  better  one,  has  come  to 
be  used  with  special  reference  to  a  person  who,  in  the  pursuit  of  an  independ- 
ent business,  undertakes  to  do  a  specific  piece  of  work  for  other  persons,  using 
his  own  means  and  methods,  without  submitting  himself  to  their  control  in  re- 
si>ect  of  all  its  details.  The  true  test  of  a  'contractor*  would  seem  to  be  that 
he  renders  the  service  In  the  course  of  an  independent  occupation,  represent- 
ing the  will  of  his  employer  only  as  to  the  result  of  his  work,  and  not  as  to 
the  means  by  which  It  Is  accomplished.  *  *  *  In  actual  affairs,  an  Inde- 
pendent contractor  generally  pursues  the  business  of  contracting,  enters  into 
a  contract'  with  his  employer  to  do  a  specified  piece  of  work  for  a  specified 
price,  makes  his  own  subcontracts,  employs,  controls,  pays,  and  discliarges 
his  own  employ^,  furnishes  his  own  material,  and  directs  and  controls  the 
execution  of  the  work.  Where  these  conditions  concur,  there  is,  of  course,  no 
difficulty  In  determining  his  character  as  such.  It  is  only  where  one  or  more 
of  them  is  lacking  that  a  question  arises.  rft«  one  indispensable  element  to 
hia  character  a»  an  independent  contractor  it  that  he  must  have  contracted  to 
do  a  tpecifled  work,  and  have  the  right  to  control  the  mode  and  manner  of 
doing  it."    S.  &  B.  S  164. 

Similar  doctrine  has  been  declared  and  applied,  by  courts  of  this 
state,  in  Hopkins  v.  Empire  Engineering  Corporation,  152  App.  Div. 
570,  137  N.  Y.  Supp.  478,  Schular  v.  Hudson  River  R.  Co.,  38  Barb. 
653,  Finkelstein  v.  Balkin,  103  N.  Y.  Supp.  99,  and  People  v.  Orange 
County  Road  Co.,  175  N.  Y.  84,  67  N.  E.  129,  65  L.  R.  A.  33,  though 
it  should  be  said  that  none  of  these  decisions  involved  a  state  of  facts 
analogous  to  that  at  bar.  Rheinwald  had  no  employes,  made  no  sub- 
contracts, did  the  work  personally  in  the  first  instance,  and  was  engaged 
personally  in  "doing  it  over"  when  he  was  mortally  injured.  The  de- 
cisive test  of  contractual  status  in  an  independent  calling  is  often  stat- 
ed, imder  authorities  such  as  those  above  quoted,  to  be  whether  the 
person  doing  the  work  is  by  the  contract  placed  in  the  position  of  free- 
dom from  the  orders  and  control  of  his  employer,  and  a  position  of 
representing  the  employer's  will  only  as  to  results,  and  not  at  all  as  to 
means,  methods,  or  manner  of  doing  the  work. 

Applying  this  test,  is  it  clear  under  the  findings  and  evidence  at  bar 
that  Rheinwald  was  an  "independent  contractor,"  and  not  an  "em- 
ploye," even  under  statutes  prior  to  the  Workmen's  Compensation 
Law?  The  Commission  concludes  that  the  employing  company  "had 
no  control  over  the  work" ;  but,  as  I  have  pointed  out,  it  made  no  find- 
ing of  fact  to  that  effect.  The  record  itself  clearly  indicates  that  it 
was  contemplated  by  both  Rheinwald  and  his  employer  that  he  should 
and  would  do  all  the  work  personally.  He  had  no  assistants  on  whose 
labor  he  made  a  profit,  he  personally  performed  every  detail  of  work 
for  which  he  was  paid,  and  the  record  indicates  that  both  understood 
that  full  rights  of  control  and  direction  were  reserved  to  and  ordinarily 
exercised  by  the  employer  on  painting  work  performed  by  Rheinwald. 
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For  example,  the  record  shows  the  following  replies  by  the  employer's 
president : 

"Q.  Did  yon  order  bim  to  paint  your  automobile  truck  or  automobile?  A.  I 
did.  •  •  •  Q.  Are  you  around  the  brickyard?  A.  Most  of  the  time.  This 
is  the  only  work  he  started  I  did  not  see.  *  •  •  Q.  Did  you  exercise  any 
»upe>-vision  whatever,  Mr.  Beaney,  as  to  the  manner  in  which  this  work  was 
being  done?  A.  On  thia  particular  job  I  did  not.  I  was  not  there  when  he 
started." 

Courjts  of  other  states  have  increasingly  taken  an  enlightened  and 
common-sense  view  as  to  what  circumstances  spell  out  an  independent 
calling,  so  as  to  relieve  the  employer  from  statutory  or  common-law 
duties  of  care  and  precaution  (Interstate  Coal  Co.  v.  Trivett,  155  Ky. 
795,  160  S.  W.  731 ;  Employers'  Indemnity  Co.  of  Philadelphia  v. 
Kelly  Coal  Co.,  156  Ky.  74,  160  S.  W.  914,  49  L.  R.  A.  (N.  S.)  850; 
John  E.  Waters  v.  Pioneer  Fuel  Co.,  52  Minn.  474,  55  N.  W.  52, 38  Am. 
St.  Rep.  564;  Chicago;  R.  I.  &  Pac.  Ry.  Co.  v.  Bennett,  36  Okl.  358, 
128  Pac.  705) ;  and  I  have  no  doubt  that  the  courts  of  this  state  would 
have  similar  regard  for  the  actualities  of  modern  industrial  organiza- 
tion, in  determining  whether  a  manual  laborer,  doing  work  wholly 
of  the  manual  laborers'  grade,  had  by  contractual  arrangement  with 
his  employer  absolved  the  latter,  intentionally  or  unintentionally, 
from  liability  for  breach  of  the  rules  of  care  and  safeguard  long  made 
obligatory  by  law. 

[5]  The  question,  however,  is  not  decisive,  or  hardly  material,  here. 
The  "independent  contractor"  was  one  whose  contractual  relation 
with  him  for  whom  the  work  was  being  performed  was  such  that  the 
former  could  not  fairly  be  heard  to  say  that  he  had  "assumed  the 
risks"  of  the  occupation,  and  in  consequence  could  not  complain  that 
his  employer  owed  him  the  full  and  usual  duty  of  precaution.  The 
"independent  contractor"  doctrine  is  thus  part  and  parcel  of  the 
"fault"  theory  of  employers'  liability.  The  present  question  arises 
under  the  Workmen's  Compensation  Law,  enacted  to  supersede  the 
statutes  and  common-law  principles  whose  terminology  we  have  been 
discussing,  enacted  to  carry  out  a  legislative  purpose  that  accidents 
sustained  by  those  who  do  the  work  of  an  industry  shall  be  borne 
by  the  industry  and  paid  for  by  its  patrons,  and  not  left  to  fall  harshly 
upon  the  disabled  worker  or  his  dependent  widow  and  children. 
Therefore,  at  the  outset,  the  rule  must  fairly  be  laid  down  that,  in 
determining  who  is  an  "employe"  within  the  meaning  of  the  present 
law,  only  decisions  under  this  or  similar  acts  based  on  the  identical 
principle  can  be  recognized  as  controlling,  influential  or  even  inter- 
esting. Furthermore,  it  must  be  predicated  as  a  fundamental  canon 
of  the  proper  construction  of  the  Workmen's  Compensation  Law  that 
the  statute  is  to  be  construed  remediably  and  beneficially,  with  view 
of  carrying  out  fairly  and  fully  the  legislative  purpose,  and  with  view 
to  bringing  within  the  purview  and  operation  of  the  act  all  workers 
whose  accidental  injuries  are  inherent  occupational  risks,  rather  than 
with  view  to  excluding  from  the  operation  and  protection  of  the  act 
persons  whose  claim  to  its  benefits  falls  fairly  within  the  principle 
that  disabilities  to  workers  through  trade  mishaps  should  not  be  left 
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to  hang  burd«nsomely  on  individuals  who  might  thereby  be  forced 
into  the  class  of  dependents  on  public  or  private  charity. 

A  careful  reading  of  the  messages  of  successive  Governors  upon 
the  subject,  an  examination  of  the  exhaustive  report  prepared  by 
the  so-called  Wainwright  Commission  of  1909,  which  drafted  this 
state's  first  compensation  law,  an  analysis  of  the  decision  of  the  Court 
of  Appeals  (Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  271,  94  N.  E. 
431,  34  L.  R.  A.  [N.  S.]  162,  Ann.  Cas.  1912B,  156)  holding  that  such 
a  statute  could  not  be  put  in  force  in  this  state  without  explicit  amend- 
ment of  the  Constitution,  combine  to  remove  any  doubt  as  to  the 
legislative  purpose  to  supersede  "rules  of  law  governing  legal  lia- 
bility" which  were  stated  by  Governor  Hughes  to  "offend  the  common 
sense  of  fairness,"  and  the  purpose  likewise  to  carry  out  the  recom- 
mendation of  the  Wainwright  Commission  that  the  state  should  "es- 
tablish a  new  system  of  compensation  for  accidents  to  workmen." 
Careful  perusal  of  the  report  of  the  Wainwright  Commission  further 
discloses  that  perhaps  its  chief  social  indictment  of  the  existing  sys- 
tem of  employers'  liability  upon  proof  of  his  fault  was  that,  as  shown 
by  authenticated  tables  of  continental  and  American  experience,  40 
to  60  per  cent,  of  accidents  in  industry  were  found  to  occur  essen- 
tially without  relation  to  legal  fault,  but  were  inherent  in  its  normal 
course,  and  that,  if  this  loss  were  left  to  be  borne  wholly  by  persons 
of  the  grade  of  workers,  their  incomes  from  the  industry  have  not 
ordinarily  been  sufficient  to  bear  such  a  loss  of  earnings,  with  the 
result  that  the  workers  and  their  dependents  became  objects  of  char- 
ity, dependents  of  a  society  which  had  forced  on  them  alone  the 
onerous  incidence  of  a  burden  which  fairly  belonged  to  society  itself. 
The  economic  status  of  the  worker  and  the  income  he  has  been, 
deriving  from  his  toil,  therefore,  became  factors  in  determining 
whether  the  person  disabled  or  killed  was  "of  the  grade  of  workers," 

Was  Rheinwald  an  "employe,"  in  fairness  and  in  fact,  within  the 
meaning  of  the  Workmen's  Compensation  Law?  Was  he  of  the 
grade  and  status  of  worker,  rather  than  of  the  grade  and  status  of 
independent  enterpriser?  I  am  of  opinion  that  he  was,  and  that 
such  a  holding  is  essential  to  effectuate  the  purpose  of  the  act,  in 
transmitting  the  burden  of  this  bereavement  from  the  scanty  purse  of 
this  workingman's  widow  and  children  to  all  the  patrons  of  the 
product  or  service  furnished  by  his  employer.  The  fact  that  he  was 
to  be  paid  a  lump  sum  or  "by  the  job"  cannot  be  recognized  as  taking 
him  out  of  the  class  of  "employe."  The  fact  that  his  contract  to  do 
the  work  was  in  writing  is  not  decisive  on  that  issue,  or  the  fact  that 
by  it  he  made  certain  undertakings  of  satisfaction  of  the  employer 
or  replacement  if  the  finished  work  did  not  endure  an  expected  length 
of  time.  The  fact  that  his  employment  by  the  respondent  was  casual 
or  intermittent  cannot  deprive  him  of  the  status  of  employe,  in  the 
absence  of  explicit  legislative  pronouncement  to  that  effect.  The 
fact  that  he  furnished  tools  or  materials,  or  undertook  to  do  a  speci- 
fied "job"  or  produce  a  given  result,  does  not  prevent  his  being  in 
fact  a  workman,  an  "employe,"  within  the  purview  of  tliis  statute. 
153  N.Y.S.-^ 
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Common  sense  and  regard  for  the  actualities  should  be  potent  on 
this  issue,  rather  than  technical  distinctions  and  elaborate  refine- 
ments. Rheinwald  really  was  a  worker ;  the  sum  he  received  for  his 
painting  was  in  an  economic  sense  wages,  and  not  profits;  he  had 
no  helpers,  on  whose  work  he  made  a  profit ;  he  was  not  an  employer, 
with  employes  whom  it  was  his  duty  to  insure  under  the  act ;  he  per- 
sonally performed  all  the  work;  it  was  contemplated  by  the  em- 
ployer that  he  would ;  and  the  employer  had  at  least  potential  control, 
direction,  and  supervision  of  all  the  work  Rheinwald  did  at  his  trade 
for  the  respondent. 

The  nature  of  the  work  Rheinwald  was  doing  is  far  more  influen- 
tial on  the  present  issue  than  any  question  as  to  the  form  of  Rhein- 
wald's  contract  of  hiring,  because  the  present  law  proceeds,  not  on  the 
theory  that  an  employer  owes  a  legal  duty  to  his  employes,  but  that 
the  industry  and  its  patrons  should  assume  the  burdens  of  injuries  sus- 
tained by  the  workers  in  the  industry,  as  incidents  of  bringing  into 
being  its  product  or  service.  The  law  was  intended  for  the  protection 
of  workmen  and  their  families ;  it  was  intended  to  afford  machinery 
by  which  the  burdens  of  injuries  sustained  by  those  who  do  the 
actual  work  of  a  business,  and  are  not  themselves  employers  with  a 
duty  of  insurance  under  the  act,  may  be  socially  distributed  and  borne 
by  society  in  general.  The  question  is:  What  was  the  injured  man 
doing,  and  what  was  his  part  in  or  relation  to  the  actual  work  ?  rather 
than  the  question  whether  his  contractual  relation  with  the  employer 
was  such  as  to  absolve  the  former  from  common-law  duties  of  care 
for  the  safety  of  the  worker.  The  question  whether  an  injured  worker 
was  an  "employe"  within  the  meaning  of  the  Workmen's  Compensa- 
tion Law  is  to  be  determined,  in  the  first  instance,  by  the  Compensa- 
tion Commission  under  all  of  the  facts  of  the  particular  case  and  the 
rules  of  construction  herein  laid  down.  Whether  an  injured  worker 
was  an  "employe,"  under  all  of  the  facts  surrounding  his  participation 
in  the  industry,  remains  a  question  of  law  for  the  consideration  of 
this  court,  in  the  light  of  the  facts  as  found  by  the  Commission.  In 
the  case  at  bar,  I  am  clear  that  Rheinwald  was  an  "employe"  within 
the  meaning  of  the  act. 

The  carefully  considered  opinions  of  the  majority  of  the  Industrial 
Accident  Commission  of  the  state  of  California  in  its  very  recent 
decision  as  to  claim  No.  58,  Mrs.  James  v.  Western  Metal  Supply  Co. 
(not  yet  officially  reported),  are  in  accord  with  the  views  herein  set 
out.  The  minority  opinion  in  that  tribunal  is  based  upon  apprehen- 
sion of  consequences  against  which  the  New  York  statute  plainly 
guards,  through  the  restriction  of  the  term  "employment"  to  "a 
trade,  business  or  occupation  carried  on  by  the  employer  for  pecun- 
iary gain."  Section  3,  subd.  5.  If  it  is  deemed  desirable  further  to 
withhold  compensation  from  casual  or  occasional  employes,  as  is  done 
by  the  Compensation  Acts  of  some  states,  that  is  a  matter  for  the 
Legislature,  not  for  court  or  Commission.  The  expediency  of  such 
a  limitation  could  not,  even  if  established,  be  made  a  canon  of  con- 
struction of  the  existing  statute,  or  made  a  factor  adverse  to  fair 
definition  of  its  fundamental  terms. 
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The  question  certified  is  answered  in  the  affirmative,  the  decision 
is  reversed,  and  the  claim  and  the  proceeding  are  remanded  to  the 
Commission,  with  instructions  to  proceed  to  the  computation  and 
allowance  of  the  claimant's  recovery  under  the  statute.  All  concur, 
except  LYON,  J.,  who  dissents  in  opinion  in  which  HOWARD,  J., 
concurs. 

LYON,  J.  I  cannot  concur  in  the  conclusion  reached  in  the  fore- 
going opinion  that  Rheinwald  was  an  employe  and  not  an  independent 
contractor.  The  contract  under  which  the  work  was  done  was  in  writ- 
ing, and  by  it  Rheinwald  agreed  to  paint  signs  on  stable,  office,  and  shed 
for  $50,  and  to  replace  without  charge  any  defects  which  might  appear 
within  four  years,  and  that,  should  he  use  any  materials  other  than 
those  specified  in  the  contract,  he  should  not  be  paid  for  any  work  or 
material;  the  work  to  be  satisfactory  to  the  owner  when  completed. 
Rheinwald  had  done  other  job  painting  for  the  Supply  Company,  and 
on  at  least  one  previous  occasion  had  performed  the  same  kind  of  work 
for  that  company,  for  which  he  had  been  paid  by  the  job  and  which  had 
not  proved  as  lasting  as  it  should  have  proven ;  hence  the  guaranty  in 
the  last  contract.  Rheinwald  furnished  his  own  paints  and  painting 
tools,  which  he  kept  in  the  cellar  of  his  house;  he  used  printed  bill 
heads  on  which  his  name,  the  word  "Signs,"  and  his  place  of  residence 
were  given ;  he  employed  his  own  capital,  had  the  benefit  of  the  profits 
from  his  work,  did  his  work  on  his  own  time  and  whenever  and  in  the 
manner  in  which  he  saw  fit,  was  free  under  his  contract  to  employ 
assistants  in  the  work,  or  do  it  alone  as  he  wished,  and  in  doing  it  was 
wholly  exempt  from  any  right  whatever  upon  the  part  of  the  Supply 
Company  to  supervise  its  execution.  In  fact,  Rheinwald  was  his  own 
master,  and  was  in  no  way  whatever  subject  to  the  direction  or  control 
of  the  Supply  Company,  which  was  not  engaged  in  the  painting  busi- 
ness, but  was  a  dealer  in  brick. 

Respondent's  counsel  conceded  upon  the  hearing  before  the  Com- 
mission that  in  case  Rheinwald  had  assistants  upon  the  work  "that 
would  take  him  out  of  the  act  absolutely ;  then  he  would  become  an  in- 
dependent contractor."  While  perhaps  such  concession  is  not  control- 
ling, nothing  whatever  in  the  contract  directly  or  impliedly  prevented 
his  hiring  assistants  to  work  upon  the  job  as  before  suggested.  It  also 
appears,  from  the  following  testimony  given  upon  the  hearing  before 
the  Commission,  that  this  employment  was  not  considered  by  the  appel- 
lants as  a  subject  of  insurance : 

"Q.  (by  Commission).  Is  that  included  in  the  pay  roll  submitted  to  the  in- 
surance company?  A.  It  is  not  Q.  They  did  not  pay  that  in  Insuring  them- 
selves?   A.  No." 

While  perhaps  what  the  appellants  may  have  considered  is  not  ma- 
terial upon  the  question  of  the  liability  of  the  appellants,  it  answers  the 
suggestion  that  the  insurance  company,  having  been  paid  for  carrying 
the  risk,  ought  not  now  in  fairness  to  question  its  liability. 

While  I  fully  concur  in  very  much  of  what  my  learned  Associate  has 
so  well  and  ably  said  in  the  prevailing  opinion  as  to  the  beneficent  in- 
tent of  the  Compensation  Act,  and  to  the  effect  that  it  should  be  liberal- 


Digitized  by 


Google 


612  153  NBW  TOEK  SDPPIiEMBNT  (Sup.  Ct 

ly  construed  to  effectuate  the  purpose  for  which  it  was  created,  I  cannot 
agree  with  him,  in  view  of  the  evidence  which  was  given  before  the 
Commission,  that  Rheinwald  was  an  employe  within  the  statute,  but 
am  forced  to  the  conclusion  that  Rheinwald  was  an  independent  con- 
tractor, and  hence  that  the  majority  decision  of  the  Compensation  Conh 
mission  to  that  effect  was  correct  and  should  be  affirmed. 

HOWARD,  J.,  concurs. 


SANDRESKY  v.  ERIE  R.  CO. 
(Snpreme  Court,  Special  Term,  Erie  County.    June  1,  1015.) 

1.  Railroads  <S=>350 — ^Accidents  at  Cbossiko — CoNTBiBirroBT  Nkguqkncb- 

DuTT  TO  Stop — ^Automobiub. 

A  driver  of  an  automobile  is  not  required  to  stop,  look,  and  listen  be- 
fore driving  over  a  railroad  track,  and  is  not  negligent  as  a  matter  of 
law  in  approaching  a  crossing  without  having  bis  car  under  such  control 
that  be  could  stop  it  in  less  than  20  feet  on  a  slippery  street. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  S§  1152-1192;  Dec. 
Dig.  <8=»350.] 

2.  Pleading  «=>238 — Ajtcwdment  at  Tbial — ^NsoEaarrr  of  Showino. 

In  an  action  for  i)ersoDal  injuries  to  a  physician,  and  damage  to  his 
automobile  caused  by  a  collision  at  a  railroad  crossing,  where  plalntifl 
had  fully  recovered,  and  bad  bad  his  car  repaired  before  the  complaint 
was  filed,  it  was  error  to  permit  him  at  the  trial,  without  any  affidavit 
therefor,  to  amend  his  complaint  so  as  to  increase  the  amount  of  damages 
claimed. 

[Ed.  Note.— For  other  cases,  see  Pleading,  C^t  Dig.  iS  602,  Q20-fi25; 
Dec.  Dig.  <Ss>238.] 

Appeal  from  City  Court  of  Buffalo. 

Action  by  Paul  H.  Sandresky  against  the  Erie  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  unless  the 
plaintiff  shall  stipulate  for  a  reduction  of  damages  to  an  amount  with- 
in the  cause  of  action  as  originally  pleaded. 

Kellogg  &  Branch,  of  Buffalo  (Charles  J.  Staples,  of  Buffalo,  of 
counsel),  for  plaintiff. 

Moot,  Sprague,  Brownell  &  Marcy,  of  Buffalo  (Welles  V.  Moot, 
of  Buffalo,  of  counsel),  for  defendant. 

WOODWARD,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries,  and  for  injuries  to  the  plaintiff's  automobile, 
alleged  to  be  due  to  the  negligence  of  the  defendant.  There  is  a  clear 
conflict  of  evidence  in  this  case.  The  plaintiff,  a  doctor,  was  driving 
his  automobile  along  a  highway  which  crosses  the  defendant's  railroad 
track  at  grade.  The  roadway  appears  to  have  been  slippery,  and 
just  as  the  defendant's  engine  and  cars,  which  were  being  switched 
over  this  track,  came  from  behind  an  obstruction,  the  plaintiff  was 
so  near  that  in  turning  his  automobile  the  car  skidded  and  collided 
with  the  defendant's  engine,  producing  the  injuries  to  the  plaintiff 
and  the  automobile  for  which  he  has  been  given  a  judgment  for 

^=3For  oUier  cases  see  same  topic  A  KEY-NUMBER  la  all  Key-Numbered  Digests  &  IndexM 
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$386.40.  The  negligence  principally  complained  of  was  the  alleged  fail- 
ure of  the  defendant  to  give  warning  of  the  approach  of  its  engine 
and  cars,  and  upon  this  point  there  was  a  conflict  of  evidence,  and 
we  see  no  reason  for  disturbing  the  verdict  of  the  jury. 

[  1  ]  It  was  urged,  however,  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence  as  a  matter  of  law,  and  several  cases  tried  in  the 
federal  courts  are  cited,  apparently  holding  that  it  is  the  duty  of  the 
plaintiff  to  stop,  look,  and  listen  in  driving  an  automobile  over  a  rail- 
road track  in  a  dangerous  situation,  but  we  think  that  is  not  the  rule 
of  law  in  this  state.  In  approaching  a  dangerous  situation  it  is  un- 
doubtedly the  duty  of  the  driver  of  an  automobile  to  use  reasonable 
care,  and  to  have  his  machine  in  control,  but  this  is  not  a  requirement 
that  he  should  exercise  that  extraordinary  degree  of  care  for  which 
the  defendant  contends.  The  plaintiff's  car  was  equipped  with  chains, 
but  the  condition  of  the  street  seems  to  have  been  such  that  the  chains 
did  not  prevent  its  skidding,  and  we  know  of  no  rule  of  law  which 
requires  the  driver  of  an  automobile  to  have  his  car  in  such  control 
that  he  can  stop  it  within  a  distance  of  20  feet  under  all  circumstances, 
and  that  was  what  was  necessary  in  this  particular  case  if  the  acci- 
dent was  to  be  avoided.  The  plaintiff  appears  to  have  attempted  to 
turn  his  car  to  run  alongside  of  the  track,  in  an  effort  to  avoid  the 
impending  contact,  and  this  was  defeated  because  of  the  slippery  con- 
dition of  the  street.  We  think  the  situation  was  one  which  was  pe- 
culiarly for  the  jury  to  determine,  and  that  the  verdict  should  not 
be  disturbed. 

[2]  At  the  opening  of  the  trial,  without  an  affidavit  of  the  plain- 
tiff, the  latter  was  permitted  to  amend  his  complaint,  increasing  the 
demand  for  damages  from  $240.46  to  $545.46,  and  this  presents  the 
question  principally  argued  on  this  appeal.  The  plaintiff  was  in- 
jured on  the  18th  day  of  Febriaary,  1914,  and  had  fully  recovered 
within  a  few  weeks  of  that  time,  and  the  complaint  was  verified  on 
the  28th  day  of  May,  1914,  at  a  time  when  the  injuries  must  have 
been  known  to  the  plaintiff,  who  was  a  physician,  yet  by  this  amend- 
ment he  was  permitted  to  increase  his  demand  for  damages  for  the 
personal  injuries  from  $100  to  $250,  while  the  increase  in  demand 
in  respect  to  the  automobile,  which  appears  to  have  been  repaired  as 
early  as  March  18th,  was  from  $146  to  $295.46.  All  of  the  essential 
facts  must  have  been  known  when  the  complaint  was  verified,  but  the 
plaintiff  was  permitted  to  increase  this  demand  at  the  opening  of  the 
trial,  without  giving  any  ground  for  such  change. 

In  Rhodes  v.  Lewin,  33  App.  Div.  369,  54  N.  Y.  Supp.  106,  the  plain- 
tiff moved  on  the  affidavit  of  his  attorney  for  leave  to  amend  the  com- 
plaint by  increasing  the  demand  for  damages  at  Special  Term.  This 
motion  was  granted,  but  the  court  on  appeal  reversed  the  order, 
holding  that,  where  the  facts  were  within  the  knowledge  of  the  plain- 
tiff, it  was  improper  to  move  upon  the  affidavit  of  the  attorney,  with- 
out giving  some  excuse  for  the  same.  It  was  also  pointed  out  that  the 
plaintiff's  attorney  had  Seen  aware  of  the  facts  for  a  long  time  prior 
if)  the  making  of  the  motion,  but  that,  beyond  telling  tlie  defendant's 
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attorney  that  he  was  going  to  move  at  the  trial  for  such  amendment, 
nothing  was  done  until  the  case  was  called  for  trial,  when  the  motion 
was  made  and  denied;  the  court  permitting  the  plaintiff  to  withdraw 
a  juror  for  the  purpose  of  renewing  the  motion  at  Special  Term. 

The  plaintiff  seems  to  concede  that  this  case  is  against  him,  but 
urges  that  Rhodes  v.  Lewin,  supra,  has  not  been  followed.  We  are 
of  the  opinion,  however,  that  the  authority  of  this  case  is  not  to  be 
questioned.  It  was  cited  approvingly  in  Kenney  v.  South  Shore  Nat- 
ural Gas  &  Fuel  Co.,  126  App.  Div.  '236,  110  N.  Y.  Supp.  503,  in 
Danzig  v.  Baroody,  140  App.  Div.  542,  546,  125  N.  Y.  Supp.  797, 
and  in  Quarantiello  v.  Grand  Trunk  Ry.  Co.,  145  App.  Div.  138,  140, 
129  N.  Y.  Supp.  109.  In  the  latter  case  the  court,  after  pointing  out 
that  amendments  should  be  permitted  in  proper  cases,  say : 

"But  It  Is  equally  clear  that  such  relief  should  be  granted,  *  *  *  or  some 
measure  of  excuse  for  failure  to  put  the  pleading  in  proper  form  within  tbe 
time  prescribed  by  the  statute  for  that  purpose  is  given  [citing  authorities]. 
It  also  seems  to  be  definitely  settled  that,  when  a  party  aslcs  such  a  favor,  be 
should  present  his  reasons  therefor  in  his  own  affidavit,  unless  It  is  made  to 
appear  that  the  facts  upon  which  the  application  is  based  are  peculiaily 
within  the  knowledge  of  some  other  person  whose  affidavit  is  presented." 

We  think  the  present  case  is  within  the  rule,  and  that  it  was  error 
to  permit  the  plaintiff  te  amend  the  complaint  in  the  presence  of  the 
jury,  and -that  because  of  this  error  the  judgment  should  be  reversed, 
with  costs,  unless  the  plaintiff  is  willing  to  stipulate  that  the  damages 
shall  be  reduced  to  come  within  the  cause  of  action  originally  pleaded. 
If  such  stipulation  is  made,  then  the  judgment,  as  so  modified,  should 
be  affirmed,  without  costs. 


(90  Misc.  Rep.  403) 

GROTENSTEIN  v.  KAPLAN. 

(Supreme  C!onrt,  Appellate  Term,  Second  Department    March  22,  1016.) 

Easements  ^=»16 — Cbeation — ^Ihflied  Resebvation. 

Where  the  owner  of  two  adjacent  lots,  after  constructing  a  building 
which  encroached  on  the  uulmproved  lot,  sold  It,  there  was  an  implied 
easement  In  favor  of  the  property  retained,  the  burden  being  apparent, 
continuous,  and  necessary ;  and  hencie  a  purchaser  from  the  owner's  gran- 
tee cannot  question  tbe  title.  • 

[Ed.  Note. — For  other  cases,  see  Easements,  Cent  Dig.  (  43 ;  Dec.  Dig. 
«=»16.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Seventh  Dis- 
trict. 

Action  by  Morris  Grotenstein  against  Abraham  Kaplan.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  March  term,  1915,  before  VAN  SICLEN,  MADDOX, 
and  CLARK,  JJ. 

Simon  &  Weinstein,  of  Brooklyn  (A.  H.  Simon,  of  Brooklyn,  of 
counsel),  for  appellant 

Forrest  S.  Chilton,  of  Brooklyn,  for  respondent. 

4s»For  other  cases  see  same  topic  A  KBT-NUMBBR  In  all  Key-Numbered  Digests  A  IndezM 
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VAN  SICLEN,  J.  Appeal  from  a  judgment  upon  the  merits  in 
favor  of  defendant  after  trial  before  the  court  without  a  jury  upon 
written  pleadings. 

The  action  is  brought  by  the  plaintiff  (purchaser)  against  defendant 
(seller)  to  recover  moneys  paid  on  account  of  and  expenses  growing 
out  of  a  contract  dated  July  30,  1914  (Plaintiff's  Exhibit  1),  whereby 
defendant  agreed  to  sell  and  plaintiff  agreed  to  buy  real  property, 
consisting  of  two  houses,  located  on  the  west  side  of  Christopher 
street,  125  feet  north  of  Pitkin  avenue,  Brookljm,  and  a  subsequent 
supplementary  agreement,  dated  September  26,  1914  (Plaintiff's  Ex- 
hibit 2),  providing,  at  the  option  of  the  seller,  he  would  make  appli- 
cation to  the  T.  G.  &  T.  Co.  to  divide  the  mortgage  of  $5,000,  covering 
the  entire  property,  into  two  mortgages  of  $2,500  each,  to  cover  one- 
half  of  the  whole  plot.  Plaintiff  caused  a  search  to  be  made  by  the 
T.  G.  &  T.  Co.,  and  upon  its  search  refused  to  take  title,  upon  the 
ground  that  the  building  on  the  property  to  be  conveyed  encroached 
upon  the  adjoining  parcel,  which  was  the  other  half  of  the  whole  plot. 
Tender  was  made  of  the  balance  of  the  purchase  price,  and  demand 
was  made  for  return  of  moneys  paid  on  account  of  the  contract,  to- 
gether with  expenses  amounting  to  $472.50.  The  survey  (Plaintiff's 
Exhibit  3)  is  conceded  to  be  correct,  and  shows  that  the  building  to 
be  conveyed  encroaches  upon  adjoining  lot  to  the  extent  of  several 
inches.  The  question  in  the  case  was  whether  this  encroachment  war- 
ranted a  rejection  of  the  title  or  in  effect  made  it  unmarketable. 

The  contract  called  for  a  deed  containing  the  usual  full  covenants 
and  warranty,  and  that  the  seller  shall  give  and  the  purchaser  accept 
a  title  such  as  any  title  company  will  approve  and  insure.  No  point 
is  made  of  this  phase  of  the  contract.  The  defendant,  while  admitting 
the  encroachment,  claims  that  the  two  plots  were  commonly  owned 
by  one  Edelson,  and  that  the  unimproved  plot  was  conveyed  first,  and 
that  under  the  doctrine  of  implied  reservation  that  conveyance  was 
burdened  with  an  easement  running  for  the  benefit  of  the  improved 
plot.  See  Berkman  v.  Klein,  97  App.  Div.  15,  89  N.  Y.  Supp.  624; 
Wilhelm  v.  Federgreen,  2  App.  Div.  483,  38  N.  Y.  Supp.  8,  affirmed 
157  N.  Y,  713,  53  N.  E.  1133.  A  stipulation  was  apparently  entered 
into,  showing  the  chain  of  title  and  the  common  ownership;  but  the 
same  does  not  appear  in  the  record,  although  reference  thereto  is  made 
at  page  13  of  the  stenographer's  minutes.  Both  parties  agree,  how- 
ever, that  there  was  common  ownership  up  to  March  4,  1913,  when 
Edelson  conveyed  the  unimproved  portion  of  the  premises.  There 
was  no  express  reservation  of  an  easement  in  this  conveyance.  The 
improved  portion  of  the  premises  were  conveyed  by  Edelson  to  the 
defendant  in  August,  1914.  The  question  now  is  whether  the  unim- 
proved plot  is  a  "servient  estate,"  subject  to  or  burdened  with  an 
easement  appurtenant  to  the  dominant  or  improved  estate.  If  an 
easement  has  been  legally  created  in  favor  of  the  improved  plot,  then, 
of  course,  there  could  be  no  objection  to  the  title,  and  the  owner  of 
the  improved  plot  would  always  have  the  right  to  maintain  the  build- 
ing thereon  in  its  present  location. 
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A  review  of  the  authorities  discloses  some  divergence.  A  careful 
discussion  of  same  appears  in  Hill  v.  Bernheimer,  ?8  Misc.  Rep.  472, 
140  N.  Y.  Supp.  35.  The  rule  to  be  followed  appears  to  be  that,  where 
the  owner  of  two  parcels  of  land  conveys  one  by  an  absolute  deed, 
an  easement  will  be  implied  in  favor  of  the  land  retained  only  in  case 
the  burden  is  apparent,  continuous,  and  strictly  necessary  for  the  en- 
joyment of  the  dominant  estate ;  that  is,  that  reservations  of  easements 
should  be  made  in  the  conveyance,  and  will  not  be  implied,  except  in 
rare  cases.  Wells  v.  Garbutt,  132  N.  Y.  430,  30  N.  E.  978;  Paine  v. 
Chandler,  134  N.  Y.  385,  32  N.  E.  18,  19  L.  R.  A.  99;  Lathrop  v. 
Lytle,  84  Misc.  Rep.  161,  145  N.  Y.  Supp.  906;  Baumann  v.  Wagner, 
146  App.  Div.  191,  130  N.  Y.  Supp.  1016.  In  the  case  at  bar,  there- 
fore, in  order  to  support  the  judgment  of  the  court  below,  we  must 
find  that  the  encroachment  became  a  burden  upon  the  unimproved 
plot,  and  that  it  is  apparent,  continuous,  and  strictly  necessary  for  the 
enjoyment  of  the  improved  plot  or  dominant  estate.  An  examination 
of  the  evidence  shows  that  the  encroachment  is  apparent  and  con- 
tinuous, being  such  as  could  have  been  readily  discovered  upon  an 
inspection  and  measurement.  It  remains  to  be  determined  whether 
or  not  it  is  strictly .  necessary.  Under  the  authorities  this  must  be 
more  than  mere  convenience ;  it  must  be  reasonable  and  applicable  to 
implied  reservations,  as  distinguished  from  implied  grants.  This  rule, 
as  applied  to  the  case  at  bar,  means  that  the  court  must  determine 
whether  the  reasonable  use  of  the  improved  plot  requires  that  the  en- 
croachment continue  as  a  burden  on  the  adjoining  plot.  The  facts 
here  would  seem  to  predicate  an  absolute  physical  necessity  because 
the  encroachment  could  be  obviated  and  the  easement  foregone  only 
by  tearing  down  the  side  of  the  building  which  encroaches  and  the 
wall  which  supports  it.  The  judgment  below  apparently  is  right,  and 
the  plaintiff  was  in  error  in  rejecting  title. 

Judgment  aiSrmed,  witli  costs.    All  concur. 


(90  Misc.  Rep.  400) 

WIIiLETT  v.  DEVOT,  County  Clerk. 

CASSIDT  V.  SAME. 

(Nos.  181,  182.) 

(Supreme  Court,  Appellate  Term,  Second  Department.    February  23,  1915.) 

OFFICEBS   ^=»98 — DEMANDINa    UNADTHOBJZED    COMPKNSATIOIl — LaABii.rrT  — 

Statutory  Pbovisions. 

Judiciary  Law  (Consol.  Laws,  c.  30)  $  252,  providing  that  each  clerk  of 
a  court  must  perform  his  duties  without  fee,  except  as  prescribed  by  law, 
and  Public  Officers  Law  (Consol.  Laws,  c.  47)  5  67,  providing  that  any  of- 
ficer demanding  any  fee  or  compensation  not  allowed  to  him  by  law  shall 
be  liable  to  the  person  aggrieved  In  treble  damages,  apply  to  a  salaried 
ofUcer  who  in  good  faith  and  under  a  mistake  of  law  coUecta  a  fee  with- 
out personally  gaining  thereby,  and  the  person  paying  the  unauthorized 
fee  may  recover  treble  damages. 

[Ed.  Note.— For  other  cases,  see  OfflceiB,  Cent  Dig,  i}  148-151 ;  Dea 
Dig.  <S=>9S.] 

4=»For  oUier  cases  see  sam*  toplo  A  KST-NVMBS!E  in  all  Key-Nnmbered  Digsata  ft  IndaxM 
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Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Sixth  Dis- 
trict. 

Actions  by  William  Willett,  Jr.,  and  by  Joseph  Cassidy  against 
Charles  S.  Devoy,  individually  and  as  Clerk  of  the  County  of  Kings. 
From  judgments  for  plaintiff  in  each  action,  defendant  appeals.  Af- 
firmed. 

See,  also,  164  App.  Div.  897,  148  N.  Y.  Supp.  1109. 

Argued  May  term,  1915,  before  VAN  SICLEN,  MADDOX,  and 
CLARK,  JJ. 

Hirsh  &  Newman,  of  Brooklyn  (Benjamin  Reass,  of  Brooklyn,  of 
counsel),  for  appellant. 

Robert  H.  Elder,  of  New  York  City  (Otto  S.  Bowling,  of  New  York 
City,  of  counsel),  for  respondents. 

VAN  SICLEN,  J.  Appeals  from  separate  judgments  in  favor  of 
each  plaintiff  rendered  by  the  court  without  a  jury  upon  an  agreed 
state  of  facts  submitted  to  the  court  in  writing.  Separate  actions  were 
brought  by  each  plaintiff  to  recover  treble  damages  for  violation  by  the 
defendant  of  section  67  of  the  Public  Officers  Law  and  section  252  of 
the  Judiciary  Law. 

The  plaintiffs  after  being  convicted  of  a  crime  in  the  Supreme  Court, 
appealed  from  the  judgments  of  conviction  to  the  Appellate  EHvision, 
and  for  the  purposes  of  such  appeals  it  was  necessary  under  the  prac- 
tice that  the  stenographer's  minutes  as  taken  at  the  trial  should  be  certi- 
fied by  the  defendant,  as  county  clerk,  and  as  thus  certified  transmitted 
to  the  Appellate  Division.  The  defendant  refused  to  so  certify  without 
payment  of  a  fee,  amounting  to  $33.27.  The  plaintiff  then  applied  to 
the  Supreme  Court  for  a  peremptory  writ  of  mandamus  to  compel  the 
defendant  to  so  certify  without  fee;  but  the  application  was  denied, 
and  the  plaintiffs  appealed  from  the  order  thereon  to  the  Appellate 
Division.  Being  unable  to  delay  their  appeals  from  the  judgment  of 
convictions  until  the  determination  by  the  Appellate  Division  of  the 
correctness  of  the  refusal  of  the  writ  of  mandamus,  the  plaintiffs  there- 
upon paid  to  the  defendant,  under  protest,  the  fee  demanded.  There- 
after the  Appellate  Division,  in  the  matter  of  Cassidy  v.  Devoy,  164 
App.  Div.  897,  148  N.  Y.  Supp.  1109,  and  in  the  matter  of  Willett  v. 
Devoy,  163  App.  Div.  553,  148  N.  Y.  Supp.  1002,  reversed  the  order 
denying  the  writ,  granted  the  writ  with  costs,  and  in  the  course  of  its 
opinion  stated  that  the  demand  for  fee  by  the  defendant  was  unjusti- 
fied. 

The  sections  of  the  laws  applicable  to  such  a  situation  are  above  re- 
ferred to,  and  provide  that  a  county  clerk  shall  not  demand  a  fee  for 
the  performance  of  a  service,  which  he  is  bound  to  perform,  unless  the 
law  somewhere  specifically  authorizes  the  demand  and  collection 
of  such  fee.  The  other  section  of  the  law  provides  that  an  officer  vio- 
lating the  above  section  shall  be  liable,  not  only  criminally,  but  also  in 
an  action  for  treble  damages  by  the  person  aggrieved.  The  appellant 
contends  that  the  law,  although  covering  a  situation  similar  to  the  one 
at  bar,  was  not  intended  to  cover  a  salaried  officer,  who  could  not  in 
any  way  gain  personally  by  the  exaction  of  the  fee,  and  that  the  defend- 
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ant  here  is  a  salaried  officer,  and  any  fee  that  he  may  have  demanded 
in  the  case  at  bar  would  have  gone  to  the  city  of  New  York.  Appel- 
lant also  points  out  that  the  statute  is  penal,  and  clearly  intended  to 
provide  a  punishment  for  extortion  on  the  part  of  a  public  officer,  and 
surely  must  have  been  intended  only  for  cases  where  the  officer  sought 
to  profit  by  the  illegal  exaction  of  a  fee,  and  that  where  an  officer,  with 
no  hope  of  personal  profit,  has  acted  in  good  faith,  without  personal 
motives,  and  in  the  firm  conviction  that  the  law  required  him  to  collect 
the  fee  as  demanded,  and  that  perhaps  he  might  be  liable  for  not  collect- 
ing the  fee,  that  to  such  a  case  the  law  was  not  intended  to  apply. 

A  careful  review  of  the  statutes,  briefs,  and  cases  cited  there  seems 
to  point  to  the  conclusion  that  the  provisions  of  section  67  of  the  Pub- 
lic Officers  Law  are  mandatory ;  that  the  statute  does  not  distingfuish 
between  fee  and  salaried  officers,  and  leaves  no  discretion  with  the 
public  officer  designated,  nor  involve  any  question  of  good  faith  and 
intention.  Furthermore,  the  statute,  in  addition  to  its  penal  nature, 
provides  for  a  liability  to  the  person  aggrieved,  with  the  purpose,  no 
doubt,  that  he  may  recoup  himself  threefold  for  the  damages  he  may 
actually  have  suffered  by  reason  of  the  illegal  act.  The  punishment  and 
liability  seems  to  be  absolute,  and  in  no  wise  limited  "or  restricted. 
There  seems  no  way  to  avoid  the  conclusion  that  the  punishment  and 
liability  follow  the  offense  as  a  matter  of  course,  and  are  not  dependent 
upon  any  other  consideration.  Had  the  statute  the  limitation  claimed 
by  appellant,  or  if  a  fair  interpretation  justified  same,  surely  some  pro- 
vision would  have  been  inserted  therein  for  the  recovery  of  fees,  or 
moneys,  demanded  or  collected  illegally  by  public  officers  through  mis- 
take of  law,  in  good  faith,  and  without  willful  intent  to  extort.  The 
case  of  Hatch  v.  Mann,  15  Wend.  44,  cited  by  the  appellant,  indicates 
that,  from  the  inception  of  the  law  upon  the  subject-matter  in  question, 
the  Legislature,  following  the  common  law,  did  not  intend  or  attempt  to 
draw  any  distinction  between  fee  and  salaried  officers. 

Judgments  affirmed,  with  costs.    All  concur. 


FITZGBKAI.D  v,  ARCADE  THEATER  CO, 

(Supreme  Court,  Equity  Term,  Erie  County.    May  29,  191S.) 

L,  Bepobmation  of  Instbuments  ®=>16 — Right  to  Refobmation. 

The  right  to  reform  a  contract  reduced  to  writliig  Is  predicated  on  the 
existence  of  a  prior  oral  agreement,  which  the  written  contract  falls  to 
properly  express,  and  when  no  definite  agreement  was  reached  by  the  par- 
ties, who  accepted  the  written  Instrument,  they  were  bound  thereby,  in 
the  absence  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent.  Dig: 
f  68;   Dec.  Dig.  <S=>16.] 

2.  Refobmation  of  Irstbuhents  ^=>1Q — Gbottnds — ^Mutual  Mibtaex — ^Evi- 
dence. 

To  reform  a  contract  on  the  ground  of  mistake,  the  mistake  must  be 
mutual  and  established  by  clear,  positive,  and  convincing  proof. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Gent.  Dig. 
SS  74-78 ;  Dec.  Dig.  «=10.] 
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3.   BEFOBUATIOir  0»  InbTBTTMENTS  «=945 — MVTVAL  MlSTASB — ^BVIDENOB — Su»- 
IVCIENOT. 

Evidence  held  not  to  justify  reformation  of  an  instniment  on  tbe  ground 
of  mutual  mistake. 

[Ed.  Mote. — For  other  cases,  see  Beformatlon  of  Instruments,  Cent  Dig. 
SS  157-193;   Dec.  Dig.  <8=>45.] 

Action  by  William  D.  Fitzgerald  against  the  Arcade  Theater  Com- 
pany.   Judgment  ordered. 

Carlton  Ladd,  of  Buffalo,  for  plaintiff. 

Cromley  &  Gittins,  of  Niagara  Falls,  and  Edward  R.  O'Malley,  of 
Buffalo,  for  defendant. 

WHEELER,  J.  This  action  is  brought  to  recover  damages  for 
the  breach  of  a  contract  between  the  parties  to  the  action.  One  of  the 
defenses  interposed  is  an  equitable  one,  by  which  the  defendant  seeks 
to  reform  the  contract  sued  on.  The  contract  in  question  provided 
for  the  playing  of  a  musical  comedy  company  at  the  defendant's  thea- 
ter in  Niagara  Falls  during  the  summer  season  of  1912.  By  the 
contract  the  defendant  agreed  to  pay  the  plaintiff  for  the  services  of 
this  company  at  the  rate  of  $1,250  per  week. 

The  defendant  alleged  in  its  answer  that  this  contract  did  not  ex- 
press the  real  agreement  of  the  parties,  which  in  fact  was  that  said 
weekly  compensation  was  only  to  be  paid  out  of  the  box  receipts  of 
the  theater.  In  other  words,  instead  of  there  having  been  an  ab- 
solute agreement  "for  the  payment  of  $1,250  per  week,  the  plaintiff's 
compensation  was  dependent  on  the  success  of  the  production,  and 
the  theater  taking  in  that  amount.  The  defendant  therefore  asks 
for  a  reformation  of  the  contract  to  comply  with  the  alleged  verbal 
arrangement.  The  plaintiff,  by  reply,  denies  the  defendant's  allega- 
tions, and  the  issue  thus  framed  comes  before  the  equity  branch  of 
this  court  for  determination. 

In  our  opinion,  the  evidence  shows  that  the  minds  of  the  parties 
never  met  in  any  verbal  agreement.  Mr.  Hayman  and  Mr.  Fitzgerald 
had  talks  at  Utica  in  anticipation  of  entering  into  an  agreement.  A 
proposition  or  propositions  were  made,  but  Mr.  Hayman  and  Mr. 
Fitzgerald  differ  as  to  the  terms  of  this  proposition,  or  these  proposi- 
tions, for  the  bringing  of  a  theatrical  company  to  Niagara  Falls. 
However,  no  final  or  definite  agreement  was  entered  into.  All  that 
was  said  was  simply  tentative.  Mr.  Hayman,  before  accepting  any 
proposition,  had  to  consult  others  interested  with  him  in  the  proposi- 
tion. Mr.  Fitzgerald  so  testified.  This  view  of  the  case  seems  to  be 
borne  out  by  the  letter  of  Mr.  Fitzgerald  to  Mr.  Hayman  of  April  9, 
1912,  in  which,  among  other  things,  he  writes,  "I  wish  you  would 
advise  us  if  you  are  to  go  ahead  with  the  proposition,"  indicating  very 
clearly  that  no  final  agreement  had  been,  at  that  time  reached^ 

In  this  connection,  it  should  be  noted  that  on  April  4,  1912,  before 
the  writing  of  the  letter  of  the  9th,  Mr.  Fitzgerald  had  drawn  and 
forwarded  a  proposed  contract  to  be  executed  by  the  defendant.    In- 
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Stead  of  accepting  and  signing  this  contract,  the  defendant,  through 
Mr.  Hayman,  had  another  contract  prepared  by  its  own  attorney, 
which  embodied  other  provisions  than  those  contained  in  the  one 
sent  on  by  the  plaintiff.  This  contract  was  forwarded  to  the  plaintiff, 
and  he  in  turn  raised  objections  to  certain  provisions  in  it,  and  return- 
ed the  papers  unsigned,  with  a  letter  stating  the  objections.  There- 
upon the  agreement  was  redrawn  once  more,  and  the  objectionable 
features  eliminated,  and  as  thus  redrafted  was  executed  by  the  par- 
ties, and  is  the  instrument  which  is  sought  to  be  reformed,  as  not 
expressing  the  agreement  of  the  parties. 

[1]  These  facts  justify  the  court  in  its  assertion  that  there  never 
existed  a  definite  verbal  understanding  between  the  parties.  The 
terms  of  the  agreement  were  never  fixed  until  the  written  contract 
in  suit  was  executed.  Until  that  was  done,  neither  party  was  legally 
bound  by  any  of  the  prior  negotiations,  for  the  reason  that  the  minds 
of  the  parties  had  never  met.  Undef  such  conditions,  we  are  unable 
to  see  how  the  basis  for  a  reformation  has  been  established.  All  the 
prior  negotiations  in  effect  amounted  to  propositions  and  counter 
propositions  by  the  parties,  all  of  which  were  finally  merged  into  the 
agreement  actually  signed. 

The  right  of  reformation  is  predicated  on  the  existence  of  a 
prior  oral  agreement  which  the  written  instrument  fails  properly  to 
express.  When  no  final  and  definite  agreement  has  been  reached 
by  the  parties,  but  the  subject-matter  of  the  contract  rests  in  negotia- 
tion, and  then  one  of  the  parties  tenders  a  written  instrument  for  the 
acceptance  and  signing  by  the  other,  and  it  is  executed  as  tendered 
and  drawn,  can  it  be  said  that  the  agreement  so  tendered  failed  to 
express  the  agreement  of  the  parties,  and  is  the  subject  of  reforma- 
tion, even  though,  as  written,  it  in  fact  varies  from  some  of  the  mat- 
ters previously  discussed  and  apparently  assented  to  ?  We  tliink  the 
party  accepting  such  an  instrument  so  tendered  has  the  right  to  in- 
sist on  the  terms  of  the  contract  as  written,  in  the  absence  of  fraud 
and  deceit,  and  it  cannot  be  claimed  that  there  was  mutual  mistake  of 
the  parties,  for,  unless  the  mistake  is  the  mistake  of  both,  there  can 
be  no  reformation. 

[2  3]  Even  though  the  views  above  expressed  are  not  correct, 
nevertheless  in  this  case  the  evidence  produced  upon  the  trial  does 
not,  in  our  judgment,  warrant  a  decree  reforming  the  instrument  in 
the  particulars  demanded. 

The  defendant's  claim,  in  substance,  is  that  in  the  talk  with  the 
plaintiff  at  the  city  of  Utica,  where  the  defendant's  representative 
went  to  interview  the  plaintiff,  it  was  agreed  that  the  plaintiff  was  to 
receive  the  sum  of  $1,250  per  week  for  the  services  of  his  theatrical 
company,  to  be  paid  out  of  the  box  receipts  of  the  theater.  The  plain- 
tiff claims  he  was  to  be  paid  that  amount,  without  regard  to  the 
amount  of  the  box  office  receipts.  Hayman,  the  defendant's  pres- 
ident and  representative,  testifies  to  the  truth  of  the  defendant's  claim, 
and  the  plaintiff  testifies  as  positively  to  the  truth  of  his  position. 
In  the  draft  of  the  agreement  sent  by  the  plaintiff  to  the  defendant, 
which  was  never  executed,  the  instrument  in  effect  makes  the  com- 
pensation contingent  on  the  box  receipts  eqtxaling  the  amount  to 
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be  paid.  This  draft,  to  that  extent,  teitds  to  corroborate  the  defend- 
ant's version.  On  the  other  hand,  the  second  draft,  tendered  by  the 
defendant  to  the  plaintiff,  provided  for  the  absolute  payment  of 
$1^250,  per  week.  To  that  extent  this  proposed  instrument  corrob- 
orates the  plaintiff's  claim.  This  paper  was  not,  however,  accepted, 
and  a  third  agreement,  caused  to  be  drawn  by  the  defendant,  was  then 
sent  to  the  plaintiff  and  signed  by  him,  and  this  instrument  in  terms 
provided  for  the  absolute  payment  of  the  sum  of  $1,250  per  week  for 
the  services  of  the  theatrical  company. 

Mr.  Hayman,  the  defendant's  officer  and  representative,  testifies 
that  the  latter  two  agreements  were  never  read  by  him,  but  were  re- 
drafted by  his  attorney,  and  he  signed  for  the  defendant  in  ignorance 
•of  the  fact  that  in  the  particular  in  dispute  it  in  any  way  differed  from 
the  first  draft  forwarded  by  the  plaintiff.  Such  testimony  invites  the 
jiist  criticism  of  the  plaintiff's  counsel  that  it  is  quite  remarkable  that 
in  a  contract  of  this  importance  the  defendant's  president,  Mr.  Hay- 
man,  should  not  have  read  over  and  acquainted  himself  with  its  pro- 
visions. He  does  not  claim  to  have  discovered  the  error  until  the 
performance  had  been  on  the  boards  some  time,  and  the  agreement 
was  not  questioned  until  it  developed  that  the  production  was  not 
to  be  a  financial  success  to  the  defendant.  All  these  facts,  while  not 
conclusive,  at  least  tend  to  throw  discredit  on  the  claims  of  the  de- 
fendant. 

Without  discussing  the  evidence  further,  it  is  sufficient  to  say  that, 
in  view  of  all  the  testimony  and  circumstances,  we  are  of  the  opinion 
that  the  court  cannot  reform  the  agreement  in  question  without  violat- 
ing the.  rules  Of  law  governing  such  cases.  In  order  to  warrant  a 
reformation,  the  mistake  must  be  mutual,  and  the  evidence  of  such  a 
mistake  must  create  more  than  a  probability,  and  amount  to  mortf" 
than  a  mere  preponderance  of  evidence,  but  must  carry  the  convic- 
tion of  a  certainty  of  error.  Weed  v.  Whitehead,  1  App.  Div.  192,  37 
N.  Y.  Supp.  178. 

To  reform  an  instrument,  the  evidence  of  a  mistake  must  be  clear, 
positive,  and  convincing  that  the  mistake  was  mutual  and  made  by  all 
parties  to  the  instrument.  Christopher  St.  Ry.  Co.  v.  23d  St.  Ry.  Co., 
149  N.  Y.  58,  43  N.  E.  538;  Shattuck  v.  Bascom,  55  Hun,  14-17,  9  N. 
Y.  Supp.  934;  Rowland  v.  Blake,  97  U.  S.  626,  24  L.  Ed.  1027;  Er- 
win  v.  Curtis,  43  Hun,  292.  In  Lake  View  Brewing  Co.  v.  Commerce 
Insurance  Co.,  143  App.  Div.  665,  128  N.  Y.  Supp.  337  (Fourth 
Department)  the  court  cites  Bartholomew  v.  Mercantile  M.  Ins.  Co., 
34  Hun,  265,  quoting  as  follows : 

"And  a  fundamental  rule  in  respect  to  this  doctrine  is  that  the  evidence  to 
show  that  a  mistake  had  been  made  must  be  unquestionable  (1  Story  B^:  f- 
157) ;  'irrefragable,'  as  said  by  Lord  Thurlow,  in  Lady  Shelburne  v.  Inchin- 
quln;  so  clear  and  convincing  as  to  leave  no  •  •  •  doubt;  •  •  • 
proved  as  much  to  the  satisfaction  of  the  court  as  If  admitted." 

We  need  cite  no  further  cases,  of  which  the  books  are  full,  holding 
substantially  the  same  doctrine.  It  is  sufficient  to  say,. in  the  disposi- 
tion of  this  case,  that  the  evidence  does  not  meet  the  requirements, 
so  as  to  warrant  the  reformation  asked,  and  must  therefore  be  denied. 
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A  decision  may  be  drawn,  and  an  interlocutory  decree  entered,  in 
conformity  with  this  view ;  the  costs  of  the  trial  of  this  issue  to  abide 
the  event  in  the  trial  and  disposition  of  the  remaining  issues  of  the 
action. 

So  ordered.  v 


BUNTAN  et  al.  V.  COMMISSIONERS  OF  THE  PALISADES  INTERSTATE 
PARK  et  al.    (No.  75/15.) 

(Supreme  Court,  Appellate  Division,  Third  Department    May  5,  1915.) 

1.  Injunction  «=s>110— Jueisdiction — Restbainino  Statb  Boabo. 

Under  Code  Civ,,  Proc.  $  605,  providing  that  an  Injunction  can  be  Is- 
sued against  a  state  officer  or  board  only  by  the  Supreme  Court  at  a  term 
in  the  department  in  which  tlie  officer  or  board  Is  located,  or  the  duty  is 
required  to  be  performed,  an  Injunction  may  be  granted  in  the  Third  de- 
partment to  restrain  the  unauthorized  condemnation  of  land  by  the  com- 
missioners of  the  Palisades  Interstate  Park,  who  are  required  by  the  act 
authorizing  their  appointment  (Laws  1900,  e.  170),  to  advertise  In  the  city 
of  Albany,  to  make  their  reports  to  the  Legislature,  and  to  file  them  with, 
the  secretary  of  state,  though  the  land  sought  to  be  condemned  is  lo- 
cated In  another  department 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  gS  188-191 ;  Dec 
Dig.  «=»110.] 

2.  Eminent  Domain  «=>284 — Rbstraininq  Condemnation — ^Rioht  to  Sub — 

bonduoldebs. 

The  holders  of  corporate  bonds  may  sue  to  restrain  the  unauthorized 
condemnation  of  land  belonging  to  the  corporation,  without  having  first 
applied  for  relief  either  to  the  corporation  or  to  the  mortgage  trustee. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {{  789, 
790;    Dea  Dig.  «=»284.] 

8.  Eminent  Domain  <s=!>274 — Injunction — Remedy  at  Law. 

Under  Laws  1900,  c.  170,  §  4,  empowering  the  commissioners  of  the 
Palisades  Interstate  Park  to  sell  lands  for  the  park,  section  5,  author- 
izing the  condemnation  of  those  lands,  section  6,  requiring  the  filing  of  a 
map  showing  the  lands  to  be  taken,  section  7,  requiring  them  to  publish  a 
notice  of  intention  to  appropriate  the  lands  and  to  apply  for  the  appoint- 
ment of  commissioners  of  appraisement  to  ascertain  the  compensation,  and 
section  8,  providing  that  the  court  on  the  day  named  shall  hear  the  applica- 
tions and  appoint  the  appraisers,  any  legal  objection  to  the  condemnation 
of  the  land  can  be  raised  at  the  hearing  for  the  appointment  of  such  ap- 
praisers, but  no  issue  of  fact  as  to  such  right  can  be  raised,  since  no  pro- 
vision is  made  for  a  petition  alleging  the  facts  or  any  pleading  by  tlie 
landowner,  and  equity  can  therefore  enjoin  such  proceedings  where  the  ob- 
jection depends  upon  matters  of  fact,  but  not  where  only  issues  of  law 
are  involved. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §S  753,  765- 
768 ;  Dec.  Dig.  «S=274.] 

4.  Eminent  Domain  <&=341 — "Public  Use" — Pabk. 

The  taking  of  land  used  as  a  stone  quarry  along  the  palisades  of  the 
Hudson  and  adjoining  the  state  park,  for  the  purpose  of  preserving  the 
scenic  beauty  of  the  river  and  of  the  park,  is  a  taking  for  a  "public  use," 
though  tibe  land  itself  is  so  rugged  as  not  to  be  adapted  for  use  as  a  park. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  |  86 ;  Dec 
Dig.  <9=>41. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Public  Use.] 
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B.  Eminent  Domain  <8=»41— .Public  Use — ^Privatb  Benefit. 

Where  a  stone  quarry  which  state  commissioners  sought  to  condemn 
was  to  be  used  for  public  park  purposes,  the  taking  is  for  a  public  use, 
notwithstanding  the  fact  that  private  adjoining  owners  desired  to  rid 
themselves  of  the  quarry,  and  contributed  a  large  part  of  the  costs ;  there 
being  no  charge  that  the  commissioners  were  acting  in  bad  faith. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {  86;  Dec. 
Dig.  «=41.] 

Appeal  from  Special  Term,  Otsego  County, 

Suit  by  Helen  A.  Bunyan,  as  executrix  of  and  trustee  under  the  will 
of  James  Bunyan,  deceased,  and  others,  against  the  Commissioners 
of  the  Palisades  Interstate  Park,  individually  and  as  commissioners, 
and  another.  From  an  order  sending  to  a  referee  questions  of  fact 
resting  on  the  motion  for  temporary  injunction,  and  adjourning  the 
determination  of  the  motion  until  the  referee  shall  report  thereon,  the 
defendants  appeal.  Order  reversed,  and  motion  for  temporary  in- 
jtmction  denied. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

George  A.  Blauvelt,  of  New  York  City,  for  appellants. 
Arnold  &  Cooke,  of  Cooperstown  (Charles  E.  Hotchkiss,  of  New 
York  City,  of  counsel),  for  respondents. 

SMITH,  P,  J.  This  action  was  originally  brought  by  certain  hold- 
ers of  bonds  issued  by  the  Conklin  &  Foss  (Company,  which  was  a  cor- 
poration engaged  in  quarrying  upon  certain  land  in  the  county  of 
Rockland,  in  the  state  of  New  York,  bordering  upon  the  Hudson 
river.  Thereafter  all  the  bondholders  and  stockholders  of  the  said  cor- 
poraticm  were  made  plaintiffs.  The  commissioners  of  the  Palisades 
Interstate  Park  have,  pursuant  to  the  statute,  filed  their  intention  to 
condemn  certain  land  adjoining  the  Hudson  river  upon  Hook  Moun- 
tain, which  includes  the  land  of  the  Conklin  &  Foss  Company.  This 
action  is  brought  to  enjoin  such  attempted  condenmation,  and  the  or- 
der here  appealed  from  was  made  upon  a  motion  for  an  injunction 
against  the  attempted  condemnation  pending  the  trial  of  the  action. 

[1]  These  commissioners  assert  their  power  to  condemn  under 
chapter  170  of  the  Laws  of  1900,  as  amended  and  extended  by  chap- 
ter 691  of  the  Laws  of  1906,  and  as  further  amended  and  extended 
by  chapter  361  of  the  Laws  of  1910.  The  land  authorized  to  be  con- 
demned within  these  statutes  is  all  situated  either  in  the  counties  of 
Rockland  or  Orange,  in  the  Second  judicial  department.  This  in- 
junction order  is  sought  in  the  Third  judicial  department.  It  is  first 
claimed  by  the  commissioners  that  under  section  605  of  the  Code  of 
Civil  Procedure  these  state  officers  cannot  be  enjoined  by  a  court  sit- 
ting in  the  Third  judicial  department.  It  is  not  perfectly  clear  wheth- 
er these  be  state  or  local  officers.  Assuming,  however,  that  they  may 
be  deemed  to  be  state  officers,  as  is  more  probable,  they  are  required 
to  advertise  in  the  city  of  Albany,  to  make  their  reports  to  the  Legis- 
lature there  sitting,  and  to  file  their  records  in  the  office  of  the  secretary 
of  state.    The  location  of  any  state  board  is  presumptively  at  the  cap- 
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ital  of  the  state.  If  the  Attorney  General  were  seeking  an  injunc- 
tion against  this  board,  it  would  be  unreasonable  to  require  him 
to  go  either  to  the  First  or  Second  department  to  prosecute  the  injunc- 
tion. The  Third  department  is  primarily  the  official  department  of 
the  state,  and  an  injunction  granted  in  that  department  as  against  the 
state  board  is  therefore  authorized. 

[2]  The  next  ground  of  challenge  to  this  application  is  that  these 
bondholders  cannot  bring  this  action  without  first  having  applied  either 
to  the  corporation  or  to  the  mortgage  trustee,  and  only  then  upon 
the  refusal  of  such  trustee  to  act.  The  corporation  clearly  does  not 
represent  the  bondholders.  A  judgment  against  the  corporation 
would  have  no  effect  whatever  as  against  the  bondholders,  unless 
they  were  made  parties  to  the  action.  The  mortgage  trustee  repre- 
sents them  in  a  limited  capacity.  He  has  certain  duties  imposed  by 
the  trust  mortgage.  There  is  no  express  duty  therein  imposed  to 
protect  the  bondholders  from  outside  attack,  and  if  a  trustee  thus  ap- 
pointed were  held  bound  to  protect  the  interests  of  the  bondholders 
from  any  action  which  might  impair  the  value  of  the  security,  sudi 
trustee  would  have  duties  far  beyond  any  expressed  in  the  trust  in- 
strument or  ordinarily  contemplated  by  those  accepting  such  position 
of  trustee.  That  this  action  may  be  brought  by  the  bondholder  with- 
out a  request  to  the  trustee  would  seem  to  be  held  in  the  action  of 
Carter  v.  Portney  (C.  C.)  170  Fed.  463,  and  this  decision  was  further 
sustained  by  the  United  States  Circuit  Court  of  Appeals  in  the  same 
action,  imder  the  title  of  Fortney  v.  Carter,  reported  in  203  Fed.  at 
page  454,  121  C.  C.  A,  514. 

[3]  A  more  difficult  question' is  raised  by  the  contention  of  the 
commissioners  that  these  plaintiffs  have  full  remedy  for  their  griev- 
ances in  the  condemnation  proceedings  pending  in  the  Ninth  judicial 
district,  and  with  this  complete  remedy  at  law  equity  will  not  inter- 
vene in  their  behalf.  To  determine  the  question  thus  presented  it  is 
necessary  to  examine  critically  the  nature  of  the  condemnation  pro- 
ceedings as  authorized  by  chapter  170  of  the  Laws  of  1900.  By  sec- 
tion 4  of  this  act  this  board  of  commissioners  was  given  power — 

"to  select  and  locate  such  lands  lying  between  the  top  of  the  steep  edge  of  the 
Palisades  and  the  exterior  of  the  bulkhead  line  established  by  law  upon  the 
Hudson  river,  together  with  such  separate  parcels  of  unimproved  lands  lying 
on  the  front  of  the  top  of  the  Palisades  from  the  New  Jersey  state  line  on  the 
south  to  Piermout  creek,  near  Piermont,  in  Rockland  county,  on  the  north, 
as  may  in  their  opinion  be  proper  and  necessary  to  be  reserved  for  the  por^ 
pose  of  establishing  a  state  park  and  thereby  preserving  the  scenic  beauty  of 
the  Palisades." 

This  land  the  board  was  by  section  5  of  the  act  authorized  to  acquire 
if  necessary  by  eminent  domain.  By  section  6,  before  proceeding 
to  acquire  such  lands,  the  commissioners  were  required  to  have  made 
a  map  of  such  land,  showing  the  boundaries  and  the  names  of  the 
owners  or  reputed  owners,  and  to  ascertain  as  nearly  as  may  be  the 
fair  value  thereof.  A  copy  of  this  map  was  required  to  be  filed  with 
the  secretary  of  state,  and  also  with  the  clerk  of  Rockland  county. 
By  section  7  of  the  act  it  is  provided  that  after  the  filing  of  the  said 
map  said  commissioners  should  publish  for  20  successive  weeks,  both 
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in  a  state  paper  and  in  the  paper  printed  in  the  county  of  Rockland,  a 
notice  declaring  that  said  commissioners  intend  to  appropriate  said 
land  and  hold  the  same  in  trust  for  the  people  of  the  state  of  New 
York,  and  that  said  commissioners  intend  to  apply  to  the  Supreme 
Court  in  the  Second  judicial  district  on  the  day  specified,  for  the 
appointment  of  three  freeholders,  residents  of  the  state  of  New  York, 
to  act  as  commissioners  of  appraisement,  to  ascertain  and  report  the 
just  compensation  to  be  paid  therefor.  By  section  8  it  is  provided 
that  upon  the  day  designated  in  said  notice,  or  some  other  day  to  be 
named  by  the  said  court: 

"Tbe  said  court  shall  hear  the  application  of  *  *  *  said  commissioners, 
and  shall  appoint  three  disinterested  persons)  commissioners  of  appraisement." 

The  statute  then  provides  for  a  hearing  by  the  commissioners  of  ap- 
praisement, for  their  report  and  the  confirmation  thereof,  and  for  an 
appeal  from  said  appraisement.  The  amendment  of  1906  and  1910 
to  said  statute,  as  far  as  this  question  is  involved,  is  only  to  extend 
the  power  of  the  commissioners  to  condemn  land  north  of  that  spec- 
ified in  the  act  of  1900,  and  upon  the  west  bank  of  the  Hudson  river 
and  including  the  land  in  question. 

It  is  insisted  by  the  plaintiflts  in  this  action  that  this  method  of 
condemnation  offers  no  opportunity  either  to  the  Conklin  &  Foss 
Company,  or  to  the  bondholders,  to  interpose  what  defenses  they 
may  have  to  the  attempted  condemnation  by  the  said  commissioners, 
and  therefore  their  only  remedy  is  through  an  equity  action.  It  is  an- 
swered by  the  commissioners  that  this  statute  is  to  be  read  in  connec- 
tion with  the  General  Condemnation  Act,  which  gives  to  the  property 
owner  opportunity  to  raise  any  material  issue  as  to  the  right  of  con- 
demnation upon  the  application  for  the  appointment  of  commission- 
ers of  appraisement 

There  seem  to  be  contemplated  in  the  statutes  two  methods  of  con- 
demnation of  land.  The  first  method  is  that  prescribed  in  the  General 
Condemnation  Act.  That  provides  for  condemnation  proceedings 
to  be  started  by  petition,  which  petition  is  required  in  a  general  way 
to  contain  all  the  facts  upon  which  the  right  of  condemnation  rests. 
Upon  the  return  of  that  petition  the  property  owner  is  authorized  to 
serve  an  answer  denying  any  of  the  allegations  of  the  petition,  or 
averring  new  matter  in  defense  of  the  application.  The  other  meth- 
od of  procedure  seems  to  have  been  adopted  where  the  condemna- 
tion was  by  the  state  itself,  as,  for  instance,  condemnation  of  land  for 
canal  purposes,  in  which  the  only  prescribed  procedure  was  the  fil- 
ing in  specified  public  offices  of  maps,  and  the  serving  of  a  notice 
of  intention  to  appropriate  the  land.  In  that  case  there  is  no  appli- 
cation for  commissioners  of  appraisal,  because  the  property  owner  is 
remitted  to  the  Court  of  Claims  for  his  damages.  The  same  proce- 
dure is  adopted  where  land  is  condemned  for  the  Adirondack  Park. 
In  People  v.  Adirondack  Railway  Co.,  160  N.  Y.  225,  54  N.  E.  689,  it 
was  held  that  such  procedure  was  not  taking  property  without  due  pro- 
cess of  law,  and  that  the  owner,  in  case  there  was  an  attempted  con- 
demnation without  right,  might  proceed  in  various  ways  to  resist  the 
condemnation,  as  by  action  for  trespass  or  otherwise.  The  act  under 
153  N.X.S.— 40 
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examination  in  the  case  at  bar  in  a  way  combines  these  two  methods. 
It  provides  for  the  absolute  condemnation  by  the  filing  of  the  map 
and  notice  of  intention  to  appropriate.  Because,  however,  the  state  is 
not  liable  for  the  compensation  the  landowner  cannot  be  remitted  to 
the  Court  of  Claims ;  but  his  damages  must  be  ascertained  by  an  ap- 
praisal by  commissioners  to  be  appointed  by  the  court,  and  for  that 
purpose  it  is  provided  for  an  application  to  the  court  for  the  appoint- 
ment of  those  commissioners  upon  notice  to  be  duly  published.  The 
crucial  question  then  is:  What  rights  has  the  landowner  upon  the 
return  day  of  that  notice  for  the  appointment  of  commissioners  of  ap- 
praisal ?  I  have  no  doubt  of  his  right  first  to  be  heard  upon  the  per- 
sonnel of  the  commission  of  appraisal.  The  very  notice  given  to 
him  that  upon  a  certain  day  the  appointment  would  be  made  involves 
of  necessity  his  right  to  be  heard.  Not  only  has  he  the  right  to  be 
heard  upon  the  personnel  of  that  commission,  but  I  have  no  doubt 
further  of  his  right  to  be  heard  upon  the  question  whether  any  law 
exists  authorizing  the  appointment  of  that  commission.  If  the  law 
under  which  it  is  claimed  the  right  to  appoint  the  commission  is  un- 
constitutional, he  may  object  to  their  appointment  upon  tliat  ground, 
and  his  right  would  seem  clear  to  raise  any  legal  objection  appearing 
upon  the  face  of  the  papers  presented  which  he  may  have  to  the  ap- 
pointment of  the  commissioners,  which  would  include  any  claim  he 
may  have  of  the  invalidity  of  the  statute  upon  legal  grounds.  No  op- 
portunity is  given  him,  however,  to  raise  any  question  which  will  in- 
volve an  issue  of  fact.  Under  the  General  Condemnation  Law  the 
proceeding  is  started  by  a  petition,  which  is  required  to  recite  all  of 
the  facts  upon  which  the  right  of  condemnation  depends.  Specific 
provision  is  made  for  an  answer  to  that  petition  denying  those  alle- 
gations of  fact,  and  asserting  new  matter  in  defense  of  the  applica- 
tion. In  this  proceeding  no  petition  is  required  alleging  any  facts  up- 
on which  the  right  to  condemn  is  claimed ;  no  provision  is  made  for 
an  answer  or  for  the  raising  of  any  issue  of  fact  Having  in  mind  the 
different  modes  of  proceeding  for  condemnation  before  mentioned,  it 
would  seem  clear  that  this  proceeding  is  apparently  intended  to  con- 
form as  far  as  may  be  to  proceedings  for  condemnation  of  lands  for 
canal  purposes  and  for  the  Adirondack  Park.  The  provisions  of  the 
General  Condemnation  Act  authorizing  the  raising  of  issues  of  fact 
upon  the  return  of  the  petition  cannot  be  read  in  connection  with 
the  provisions  of  this  act,  because  the  scheme  is  different,  and  for 
the  reason  alone,  if  for  no  other,  that  this  proceeding  is  not  started  by 
petition.  It  is  true  that  it  has  been  held  in  the  Second  department  that 
one  provision  of  the  General  Condemnation  Law  could  be  read  into 
this  statute,  to  wit,  the  provision  that  if  the  commissioners  elect  to 
abandon  the  proceedings  they  must  be  abandoned  within  30  days 
after  the  entry  of  the  final  order.  See  In  re  Commissioners  of  Pal- 
isades Park  (Sup.)  151  N.  Y.  Supp.  977.  Such  a  holding,  however, 
is  no  authority  for  allowing  the  landowner  to  raise  questions  of  fact 
upon  the  return  of  the  notice  for  the  appointment  of  appraisal  com- 
missioners where  the  statute  is  apparently  framed  upon  an  entirely 
different  method  of  procedure.     If,  then,  these  plaintiffs  have  a  de- 
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fense  to  tliis  appropriation  of  their  lands,  for  which  no  opportunity 
of  assertion  is  presented  in  these  condemnation  proceedings,  this  ac- 
tion in  equity  is  clearly  authorized.  No  court  will  require  a  futile 
proceeding,  nor  will  any  court  require  these  plaintiffs  to  suffer  the 
expense  and  the  business  injury  of  necessity  resulting  from  such  pro- 
ceeding. If  the  conclusion  be  justified,  however,  that  upon  the  re- 
turn of  the  notice  for  the  appointment  of  appraisers  any  interested 
party  may  raise  any  legal  objection  to  their  appointment,  to  that  ex- 
tent the  plaintiffs  have  a  remedy  in  the  condemnation  proceeding 
as  far  as  their  right  rests  upon  legal  objections  which  are  not  depend- 
ent upon  an  issue  of  fact.  If,  however,  the  plaintiffs  have  any  ground 
for  objecting  to  condemnation  by  reason  of  any  facts  not  appearing 
upon  the  face  of  the  proceedings,  they  may  proceed  in  equity  to  en- 
join those  proceedings  for  lack  of  opportunity  in  the  proceedings  them- 
selves to  present  those  issues  of  fact. 

[4]  I  am  unable  to  find  any  substantial  issue  of  fact  raised  by  the 
papers  in  this  case  which  furnishes  valid  ground  of  objection  to  this 
condemnation.  It  is  contended,  first,  that  this  condemnation  is  purely 
for  aesthetic  purposes,  to  preserve  the  scenic  beauty  of  the  Hudson 
river,  and  that  such  use  is  not  a  public  use,  authorizing  the  appropria- 
tion of  land  under  the  right  of  eminent  domain.  In  the  matter  of  the 
application  of  the  city  of  New  York  to  acquire  title  to  property  for 
widening  Clinton  avenue  in  the  borough  of  Brooklyn,  reported  in  57 
App.  Div.  166,  68  N.  Y.  Supp,  196,  the  court  held  chapter  257  of 
the  Laws  of  1899,  entitled  "  'An  act  in  relation  to  Clinton  avenue,  in 
the  borough  of  Brooklyn,  in  the  city  of  New  York,'  which  adds  a  20- 
foot  strip  to  each  side  of  a  portion  of  Clinton  avenue  and  provides 
that  the  'two  strips  of  land  hereby  added  to  said  avenue  shall  not  be 
added  to  its  traveled  portion,  but  shall  be  reserved  and  preserved  as 
ornamental  courtyards  for  the  benefit  and  improvement  of  said  av- 
enue,' and  determines  the  extent  to  which  the  original  owners  may 
make  use  of  the  ornamental  courtyards)"  contemplates  a  public  pur- 
pose, to  accomplish  which  the  power  of  eminent  domain  may  prop- 
erly be  exercised.  Justice  Woodward,  now  a  member  of  this  court, 
in  writing  for  the  department,  said  in  his  opinion,  adopted  by  the 
court: 

"It  Is  not  necessary  that  every  part  of  all  highways  should  be  used  for  the 
passage  of  vehicles  and  pedestrians ;  It  Is  proper  that  some  regard  should  be 
had  for  the  sesthetic  tastes,  the  comfort,  healtii,  and  convenience,  of  the  pub- 
lic, and,  if  the  Legislature  had  enacted  that  Clinton  avenue  should  be  in- 
creased In  width  to  the  extent  provided  In  this  act,  and  had  provided  that  a 
strip  In  the  center  of  the  highway,  40  feet  wide,  should  be  devoted  to  trees 
and  flowers,  as  is  done  in  many  of  our  cities.  It  would  hardly  have  been  ques- 
tioned that  this  constituted  a  public  use,  in  the  same  sense  that  a  park  pre- 
serve is  generally  recognized  as  a  public  use.  •  •  •  Because  the  Legisla- 
ture has  preferred  to  leave  this  breathing  space  upon  the  sides  of  the  street, 
subject  to  the  limited  use  of  the  owners  of  the  fee,  does  not  change  Its  es- 
sential character,  and  the  improvement  Is  undoubtedly  much  less  expensive 
than  the  one  which  is  suggested  as  within  the  legislative  discretion.  "The  ad- 
judicated cases  likewise  establish  the  proposition,'  say  the  court  in  Shoe- 
maker V.  United  States,  147  U.  S.  298  [13  Sup.  Ct  390,  37  L.  Ed.  170],  'that, 
while  the  courts  have  power  to  determine  whether  the  use  for  which  private 
property  Is  authorized  by  the  Legislature  to  be  taken,  Is  in  fact  a  public  use, 
yet,  if  this  question  Is  decided  In  the  affirmative,  the  judicial  function  Is  ex- 


Digitized  by 


Google 


628  153  NEW  XOBK  SUPPLEMENT  (Sup.  Ct 

bansted ;  that  the  extent  to  which  such  property  shall  be  taken  for  BQCh  nse 
rests  wholly  in  the  legislative  discretion,  subject  only  to  the  restraint  that 
Just  compensation  must  be  made.' " 

This  case  was  appealed  to  the  Court  of  Appeals,  which  aflSrmed  the 
judgment,  and  answered  in  the  affirmative  the  second  question  submit- 
ted, whether  the  lands  sought  to  be  taken  by  said  act  were  taken  for 
public  use.  167  N.  Y.  624,  60  N.  E.  1108.  It  will  be  borne  in  mind 
that  not  only  public  parks  existed  both  south  and  north  of  the  land 
in  question,  but  that  said  parks  are  intended  to  include  various  strips 
of  land  between  them.  The  land  in  question  adjoins  the  Hudson 
river,  which  is  in  itself  a  public  highway  as  well  as  a  public  park, 
utilized  by  the  public  for  rest,  recreation,  and  enjoyment,  the  same  as 
any  other  public  park.  If  land  were  sought  to  be  condemned  for 
park  purposes,  it  could  hardly  be  objected  that  part  of  the  land  was 
unadaptable  therefor  as  being  rugged  and  steep,  of  which  practical 
use  could  not  be  made  by  the  public.  It  is  adaptable  as  incidental  to 
the  park  of  which  use  could  be  made.  Such  inaccessible  land  might 
also  be  condemned  for  adornment  and  to  preserve  the  scenic  beauty,  as 
incidental  at  least  to  such  a  park.  Whatever  technical  averment  may 
be  made  that  the  land  is  not  adaptable  to  the  public  use,  if  the  term 
"public  use"  be  so  extensive  as  seems  to  be  indicated  in  the  author- 
ities cited,  there  can  be  no  substantial  doubt  that  the  shutting  down 
of  this  quarry  and  the  removal  of  its  accessories  do  present  some  op- 
portunity for  adornment  and  improvement  of  scenic  beauty,  so  that 
the  courts  must  hold  that  the  land  is  adaptable  to  a  public  use.  This 
I  must  then  be  ruled  as  a  question  of  law. 

'  [S]  Plaintiffs  again  insist,  and  have  alleged  in  their  complaint,  that 

<  this  land  is  taken  by  the  commissioners  solely  for  private  purposes. 

It  is  not  contended,  however,  that  the  land  appropriated  is  to  be  used 
for  private  gain.  It  is  not  claimed  that  the  quarry  situated  thereon 
is  to  be  worked  either  for  public  or  private  profit.  The  real  contention 
is  that  private  interests  desire  the  discontinuance  of  the  quarry  works 
because  of  the  annoyance  caused  by  the  blasting  on  the  quarry,  and 
that  these  are  the  considerations  which  have  actuated  the  attempted 
appropriations  by  the  commissioners.  The  land  appropriated  comes 
into  the  possession  of  state  officers  in  trust  for  the  people  of  the 
state.  There  is  a  conclusive  presumption  that  they  will  fulfill  their 
trust  obligations,  and  will  so  use  the  land  as  to  give  to  the  public  the 
use  thereof  in  the  preservation  and  improvement  of  the  scenic  beauty 
of  the  Hudson  river  and  of  the  state  parks.  The  inspiring  motives 
of  the  commissioners  cannot  be  challenged,  if  public  use  be  attained. 
Such  a  challenge  would  open  a  tremendous  field  for  irrelevant  dis- 
cussion. The  state,  with  power  to  take,  has  delegated  the  power  of 
selection  to  these  commissioners.  The  property  owner  receives  full 
compensation  for  his  property  taken,  and  in  this  alone  is  he  legally 
Interested,  as  long  as  the  property  is  adaptable  to  a  public  use,  and 
the  result  of  the  appropriation  is  so  to  apply  it.  The  want  of  power  to 
condemn  for  private  uses  exists  where  such  is  the  result  of  the  con- 
demnation. "It  has  been  held  that,  if  there  is  a  legislative  declara- 
tion that  the  use  is  a  public  one,  the  courts  will  hold  it  to  be  such,  un- 
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less  it  manifestly  has  no  tendency  to  promote  such  use."  15  Cyc.  580. 
At  page  582  it  is  further  said  that  "a  use  is  not  rendered  a  private 
one  by  the  mere  fact  that  a  part  or  the  whole  of  the  cost  of  con- 
structing the  improvement  is  paid  by  individuals,  although  such  indi- 
viduals are  the  persons  most  benefited  by  the  improvement."  Harris 
v.  Thompson,  9  Barb.  350.  There  is  no  allegation  in  the  complaint 
that  these  commissioners  have  acted  in  bad  faith,  and  the  fact  that  pri- 
vate neighbors  are  so  far  interested  in  the  improvement  as  to  con- 
tribute largely  to  the  cost  of  its  acquisition  is  no  answer  to  the  right 
of  condemnation,  provided  the  property  is  adaptable  for  public  use, 
and  the  result  of  its  condemnation  is  its  application  thereto.  In  People 
V.  Smith,  21  N.  Y.  598,  the  opinion  in  part  reads : 

"The  necessity  for  appropriating  private  property  for  the  use  of  the  public 
or  of  the  government  Is  not  a  Judicial  question.  The  power  resides  in  tlie  Leg- 
islature. It  may  i)e  exercised  by  means  of  a  statute  which  shall  at  once  desig- 
nate the  property  to  be  appropriated  and  the  purpose  of  the  appropriation,  or 
It  may  be  delegated  to  public  officers,  or,  as  it  has  been  repeatedly  held,  to 
private  corporations  established  to  carry  on  enterprises  In  which  the  public 
are  Interested.  There  is  no  restraint  upon  the  power,  except  that  requiring 
compensation  to  be  made.  And  where  the  power  is  committed  to  public  offi- 
cers. It  is  a  subject  of  legislative  discretion  to  determine  what  prudential  reg- 
nlatlons  shall  be  established  to  secure  a  discreet  and  Judicious  exercise  of  the 
authority." 

From  the  conclusion  reached,  that  no  issue  of  fact  is  raised  upon 
which  the  right  of  condemnation  rests,  the  jurisdiction  of  equity  must 
be  denied.  We  do  not  assume,  however,  to  pass  upon  the  constitu- 
tional objections  to  this  act  which  appear  upon  the  face  of  the  pro- 
ceedings, and  which,  as  we  hold,  can  be  raised  in  the  condemnation 
proceedings  now  pending  in  the  Ninth  district.  The  order  of  the  Spe- 
cial Term  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  for  a  temporary  injunction  denied,  with  $10 
costs,  upon  the  ground  that  the  record  presents  no  issues  of  fact  upon 
which  the  right  to  condemn  depends,  and  that  all  legal  objections  can 
be  raised  in  the  proceedings  for  condemnation  instituted  in  the  Ninth 
district. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  for 
temporary  injunction  denied,  with  $10  costs,  upon  the  ground  that  the 
record  presents  no  issues  of  fact  upon  which  right  to  condemn  de- 
pends, and  all  legal  objections  can  be  raised  in  proceeding  for  con- 
demnation instituted  in  the  Ninth  district.    All  concur. 


XALLMAN    v.    MITCHEIilr-McDERMOTT    CONST.    CO, 

(Bronx  County  Court    May  19,  1915.) 

PixADiKa  (S=»358 — STBiKiETa  Fbivolous  Pleading — Matter  or  Pubuo  Reo- 

OBD. 

Where  a  complaint  alleged  that  by  order  of  court  plaintlft  was  ap- 
pointed guardian  ad  litem  for  one  X.,  an  infant,  to  prosecute  the  action, 
and  that  the  defendant  was  the  owner  and  had  control  of  the  building 
and  premises  known  as  264  East  165th  street,  borough  of  the  Bronx,  In 
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the  dtj  of  New  Tork,  paragraphs  of  the  answer  denying  any  knowledge 
or  Information  sufficient  to  form  a  belief  as  to  such  appointment,  a  matter 
of  record,  and  denying  upon  Information  and  belief  the  allegations  as  to 
ownership,  would  be  stricken  as  frivolous. 

[Ed.   Note.— For  other  cases,  see  Pleading,  Cent.  Dig.   U  109&-1101; 
Dec.  Dig.  <E=>358.] 

Action  by  Arthur  Tallman,  an  infant,  by  Carrie  E.  Davis,  his  guard- 
ian ad  litem,  against  the  Mitcheil-McDennott  Construction  Company. 
On  motion  to  strike  out  parts  of  defendant's  answer.    Granted. 

J.  Solon  Einsohn,  of  New  York  City,  for  plaintiff. 
James  B.  Henney,  of  New  York  City  (Henry  Ginnane,  of  New  York 
City,  of  counsel),  for  defendant. 

GIBBS,  J.  This  is  a  motion  to  strike  out  as  frivolous  and  sham  that 
portion  of  the  defendant's  answer,  marked  paragraph  "Third,"  which 
reads  as  follows : 

"Denies  that  it  has  any  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  any  of  the  allegations  contained  in  Bubdlvtsion  thereof  nombered 
'First.' " 

And  also  the  second  paragraph  of  the  answer  which  reads : 
"Denies  upon  information  and  belief  each  and  every  of  the  aUegatioos  con- 
tained in  the  subdivision  thereof  numbered  'Third."* 

The  plaintiff's  complaint,  paragraph  "First,"  alleges  that  by  order  of 
this  court,  dated  March  12,  1915,  plaintiff  was  appointed  guardian  ad 
litem  for  Arthur  Tallman,  an  infant,  to  prosecute  this  action.  Para- 
graph "Third"  alleges : 

"That  the  defendant  at  all  the  times  hereinafter  mentioned  was  the  owner 
and  had  control  of  the  building  and  premises  known  as  264  East  106th  street, 
borough  of  the  Bronx,  county  of  Bronx,  in  the  city  of  New  York." 

The  defendant,  therefore,  by  its  "Third"  paragraph  denies  that  it  has 
any  knowledge  or  information  sufficient  to  form  a  belief  as  to  a  matter 
of  public  record,  which  is  clearly  frivolous,  as  the  means  of  informatiott 
were  within  the  control  of  the  defendant  and  easily  to  be  ascertained 
by  an  examination  of  the  records  of  this  court.  Dahlstrom  v.  Gemun- 
der,  198  N.  Y.  at  page  454,  92  N.  E.  at  page  108.  It  seems  to  me  that 
no  good  or  proper  purpose  is  served  by  a  pleading  which  denies  in- 
formation which  is  of  record  and  open  for  inspection.  As  said  by 
Judge  Hiscock  in  the  above  case  in  a  somewhat  similar  situation : 

"A  party  may  not  thus  deny  the  possession  of  knowledge  or  information 
which  presumably  he  has;  neither  may  he  purposely  turn  his  bead  and 
close  his  eyes  and  ears  for  the  purpose  of  avoiding  knowledge  and  Infonna- 
tion,  and  of  enabling  him  to  make  a  denial  thereof." 

As  to  the  "Second"  paragraph  of  the  defendant's  answer,  the  mere 
contrast  of  this  paragraph  with  the  plaintiff's  paragraph  marked 
"Third,"  which  allies  the  defendant's  control  and  ownership  of  the 
premises  in  question,  is  sufficiently  demonstrative  of  the  fact  tiiat  it  is 
frivolous.  Property  in  the  Bronx  has  not  as  yet  become  such  a  cheap 
and  worthless  commodity  that  a  person  exercising  ownership  of  a 
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tenement  house  is  unable  to  say  specifically  whether  he  owns  and  con- 
trols the  property  or  not.  The  mere  stating  of  the  proposition,  with- 
out argument,  shows  incontrovertibly  the  frivolous  nature  of  this  para- 
graph. Good  pleading  is  a  most  important  branch  of  the  science  of 
the  law,  constituting  the  written  statement  by  parties  of  the  facts  set- 
ting forth  their  respective  claims  and  defenses,  or  the  written  allega- 
tions of  what  is  affirmed  on  the  one  side  or  denied  on  the  other,  and 
should  be  used  as  an  instrumentality  in  the  direction  of  aiding  the 
court  and  the  jury  to  determine  clearly  and  promptly  what  are  the  re- 
spective claims  of  the  parties  involved  in  the  litigation,  and  should  be 
properly  and  legally  so  drawn  as  to  be  an  aid  and  not  a  hindrance  in 
the  matter  of  determining  issues. 

The  motion  to  strike  out  paragraphs  "Second"  and  "Third"  is  there- 
fore granted,  with  $10  costs. 


PEOPLE  v.  GROTE. 
(Bronx  County  Court.    May  12,  1915.) 

1.  Orihinai.  Law  ^=>207 — Jubisdiction  ov  Maoistbate— Bindino  Oteb  fob 

Tbjai,. 

Where  an  Information  cbarges  accused  with  a  specific  crime,  the  mag- 
istrate must  conduct  an  inquiry  to  ascertain  whether  there  is  reasonable 
ground  to  believe  that  the  crime  has  been  committed  and  that  accused 
is  guilty,  and  where  he  so  finds  accused  must  be  held  for  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  S|  414,  418, 
440,  472-475;  Dec.  Dig.  ®=>207.] 

2.  CBnaNAi.   Law    $s»252 — Infebiob   Cbiuinai.  Covbts— Jttbisdiotioh— Or- 

FENBES. 

An  affidavit  and  complaint,  alleging  that  accused  used  threatening, 
abusive,  and  insulting  behavior  wlfii  intent  to  provoke  a  breach  of  the 
peace,  and  whereby  a  breach  of  the  peace  might  be  occasioned,  and  that 
he  then  and  there  annoyed  deponent,  pointing  a  revolver  at  her  and 
threatening  her  with  bodily  harm,  charge  disorderly  conduct  within  the 
Jurisdiction  of  a  magistrate,  within  Greater  New  York  Charter  (Laws 
1901,  c.  466)  $§  1408,  1409. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  fj  626-536; 
Dec.  Dig.  <Ss»252.] 

3.  Cbucikal  Law  $=>260 — StnoiABT  Coitvictiok — ^Appeal. 

Accused,  convicted  before  a  magistrate  of  disorderly  conduct  under  a 
complaint  and  affidavit  charging  him  with  threatening,  abusive,  and  in- 
sulting behavior  with  intent  to  provoke,  and  calculated  to  occasion,  a 
breach  of  the  peace,  and  with  pointing  a  revolver  at  deponent  and  threat- 
ening her  with  bodily  harm,  cannot  complain  that  the  charge  made  was 
of  carrying  and  using  a  dangerous  weapon,  under  Penal  Law  (Consol. 
Laws,  c.  40)  §  1897,  which  is  a  felony,  or  the  misdemeanor  of  pointing 
a  firearm  at  another  without  malice,  under  section  1906,  and  that  the 
magistrate  could  only  hold  an  examination,  and  hold  him  for  trial,  and 
bad  no  jurisdiction  to  try  him  for  disorderly  conduct. 

[£d.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {{  567-609; 
Dec.  Dig.  «=»260.] 

Appeal  from  Magistrate's  Court. 

Charles  Grote  was  convicted  in  the  Magistrate's  Court  of  disorderly 
conduct,  and  appeals.    Affirmed. 

^saFoT  otter  casM  Me  aame  tople  &  KBT-NUMBBR  in  all  Kejr-Numbered  Dlguta  A  Indezei 


Digitized  by 


• 

Google 


632  153  NEW  TOBK  suPFLBiiBNT  (County  Ct 

Waioughby  Dobbs,  of  New  York  City,  for  appellant. 
Francis  Martin,  Dist.  Atty.,  of  New  York  City,  for  the  People. 

GIBBS,  J.  This  is  a  reargument  of  an  appeal  from  a  judgment  of 
conviction  in  the  Magistrate's  Court  which  was  heretofore  affirmed 
without  opinion.  Counsel  for  the  appellant  on  the  reargument  has 
called  my  attention  to  authorities  not  heretofore  cited.  I  have  ex- 
amined these  authorities  with  great  care,  but  I  am  unable  to  find  that 
they  are  in  support  of  his  contention  that  the  magistrate  was  without 
jurisdiction  to  find  the  defendant  guilty  of  disorderly  conduct.  The 
defendant  was  arraigned  before  one  of  the  city  magistrates  on  affi- 
davit and  complaint  of  one  Helen  Siliano,  who  charged  him  with  hav- 
ing used  threatening,  abusive,  and  insulting  behavior  on  the  29th  day 
of  January,  1915  (to  use  the  language  contained  in  complaint),  with 
intent  to  provoke  a  breach  of  the  peace,  and  whereby  a  breach  of  the 
peace  might  be  occasioned ;  that  said  deifendant  did  then  and  there  an- 
noy deponent,  pointing  a  revolver  at  deponent  and  threatening  her  with 
bodily  harm.  After  due  hearing  and  examination,  the  defendant  was 
convicted  of  disorderly  conduct,  and  sentence  of  five  months  in  the 
Vorkhouse  imposed  upon  him. 

It  is  conceded  that  the  foundation  of  the  magistrate's  jurisdiction 
lies  in  the  affidavit  or  information  laid  before  him,  but  it  is  now  con- 
tended by  the  defendant  that  the  complaint  charged  him  writh  a  spe- 
cific crime,  to  wit,  the  carrying  and  using  of  a  dangerous  weapon  under 
section  1897  of  the  Penal  Law,  which  is  a  felony,  or  with  a  misde- 
meanor, defined  under  subdivision  2  of  section  1906  of  the  Penal 
Law,  referring  to  the  pointing  of  a  firearm  at  another  without  malice. 
The  defendant  argues  that  the  complaint  charged  him  with  the  com- 
mission of  a  crime,  and  that  it  was  therefore  the  duty  of  the  magis- 
trate to  make  inquiry  pursuant  to  the  Code  of  Criminal  Procedure,  and 
not  to  try  him  for  disorderly  conduct. 

[1,  2]  It  is  settled  law  that,  where  the  information  charges  the  de- 
fendant with  the  commission  of  a  specific  crime,  the  magistrate  is  un- 
der a  duty  to  conduct  an  inquiry  for  the  purpose  of  ascertaining  wheth- 
er there  is  reasonable  ground  to  believe  that  the  crime  has  been  com- 
mitted, and  the  defendant  is  guilty  of  the  same,  and,  if  it  so  satis- 
fies the  magistrate,  to  hold  and  remand  the  defendant  for  trial.  In  this 
case,  however,  the  defendant  was  not  charged  with  the  commission  of 
any  specific  crime,  but  clearly  with  conduct  constituting  the  offense  of 
disorderly  conduct  tending  to  a  breach  of  the  peace,  and  whereby  a 
breach  of  the  peace  might  be  occasioned.  The  pointing  of  the  pistol 
and  the  threat  of  bodily  harm  is  referred  to  merely  as  the  conduct 
which  did  then  and  there  annoy  the  complaining  witness  and  was  cal- 
culated to  occasion  a  breach  of  the  peace.  In  the  light  of  the  com- 
plaint and  its  language,  I  am  satisfied  that  the  magistrate  had  jurisdic- 
tion to  try  the  defendant  and  to  impose  the  sentence  as  provided  for 
in  the  Consolidated  Act.  Sections  1408  and  1409  of  the  Greater  New 
York  Charter  (Laws  of  1901,  c.  466). 

[3]  The  magistrate  had  a  right  to  determine  from  the  complaint 
and  the  evidence  before  him  that  the  conduct  of  the  defendant  was  con- 
trary to  law  and  constituted  one  of  the  minor  offenses  cognizable  by 
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him  as  a  police  magistrate.  The  discretion  vested  in  a  magistrate  to  so 
determine  cannot  be  questioned,  and  rests  upon  good  public  policy 
and  sound  experience  in  the  enforcement  of  law  and  order  in  this  city. 
For  illustration,  it  frequently  happens  that  violence  is  used  against 
peaceful,  law-abiding  persons  upon  the  public  highway,  yet  the  evi- 
dence before  the  magistrate  does  not  measure  up  to  the  required  stand- 
ard constituting  assault  in  any  of  its  degrees.  Under  those  circum- 
stances, the  person  charged  with  using  violence  unlawfully  against 
another  is  subject  to  the  charge  of  disorderly  conduct,  and  for  which 
he  may  be  tried  and  convicted  in  the  Magistrate's  Court.  In  the  light 
of  the  facts  in  this  case  it  seems  to  me  most  extraordinary  that  the  de- 
fendant should  find  fault  with  the  court  because  he  was  proceeded 
against  for  a  lesser  offense  than  a  felony  or  a  misdemeanor. 

The  learned  Presiding  Justice  of  the  Appellate  Division  of  this  de- 
partment made  comment  in  a  somewhat  similar  situation  in  People 
V.  Solomon,  125  App.  Div.  429,  109  N.  Y.  Supp.  906,  where  several  de- 
fendants were  found  guilty  in  the  Court  of  Special  Sessions,  under 
section  675  of  the  Penal  Code,  which  was  a  misdemeanor,  and  where 
it  was  argued  that  the  defendants,  if  they  were  guilty  of  any  crime 
at  all,  were  guilty  of  an  attempt  to  commit  grand  larceny;  Justice 
Ingraham  saying  for  the  court : 

"If  the  defendants  conld  have  heen  convicted  of  an  attempt  to  commit 
robbery,  the  fact  that  the  district  attorney  saw  fit  to  prosecute  them  for  a 
lesser  crime  Is  certainly  no  reason  that  a  conviction  for  the  lesser  crime 
should  be  reversed." 

I  therefore  do  not  find  any  substantial  ground  from  the  record  be- 
fore me  why  this  conviction  should  be  disturbed.  It  follows  that  the 
motion  for  a  reargument  must  be  denied,  and  the  judgment  of  con- 
viction affirmed. 


<80  Misc.  Rep.  472) 

LYNCH  et  al.  v.  NEW  YORK  CENT,  ft  H.  B.  R.  CO. 

(Niagara  County  Court    March,  1915.) 

1.  Cabbiebs  9=»156 — Neglioence — Liability  of  Cabbies — Contbaot  Limita- 

tion. 

The  language  of  a  contract  relieving  a  carrier  from  liability  for  Its 
negligence  must  be  explicit  and  the  Intention  clear ;  general  words  being 
Insufficient. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  !$  607-719;  Dec. 
Dig.  €=»156.] 

2.  CABBiERa  ®=156 — Negligence — Liabilitt — Contract  Exemption. 

A  stipulation  of  a  shipment  contract  that  the  carrier  should  not  be 
liable  for  loss,  damage,  or  delay,  unless  a  claim  therefor  be  made  In 
writing  within  a  certain  time,  was  Insufficiently  explicit  to  relieve  the 
carrier  from  liability  to  claims  based  on  its  own  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  fS  697-719;  Dec. 
Dig.  <&=»15e.] 

3.  CoMMEBCK    €=»8 — ^Intebstate    Shipments — Contbact — ^What    Law    Gov- 

ebns. 

Since  the  Carmack  amendment  to  the  Hepburn  Interstate  Commerce 
Act  (Act  June  29,  1906,  c  3591,  (  7,  pars.  11.  12,  34  Stat  693  [U.  S. 
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Comp.  St  1913,  §  8582])  places  the  subject  of  a  common  carrier's  liabil- 
ity for  loss  or  damage  to  an  interstate  shipment  under  federal  conM, 
the  validity  of  any  stipulation  of  a  contract  for  an  Interstate  sWpment 
Is  a  federal  question,  to  be  determined  by  the  federal  and  state  courts 
under  the  general  common  law  as  pronounced  by  the  federal  courts. 
[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Mg.  {  5 ;  Dec.  Dig. 

$=3$.] 

4.  Commerce  «=s>33 — "Intebstatb  Commebce." 

A  shipment  from  one  point  In  a  state  to  another  point  In  the  aame 
state  is  Interstate  commerce,  where  the  goods  in  transit  pass  tbrougb 
another  state. 

[Ed.  Note.— For  other  cases,  see  Commerce,  Cent.  Dig.  S$  26,  81;  Dec 
Dig.  ie=>33. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Interstate  Commerce.] 

6.  Commerce  «=j33 — Shipment — Intrastate  Contbaot. 

A  contract  for  the  shipment  of  fruit  is  an  intrastate  contiact,  where 
it  contemplates  a  route  wholly  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Commerce,  Cent.  Dig.  58  26,  81;  Dec. 
Dig.  <g=>33.] 

6.  Gabriebs  <E=»156 — Damage  to  Shipment — Contbaot  Limitation  oi  I-ia- 

bility — Waiver. 

An  intrastate  shipment  contract  provided  for  re-lolng  of  perlsliable 
fruit  at  points  within  the  state,  and  that  the  carrier  should  not  be  liable 
on  claims  for  loss,  damage,  or  delay,  unless  they  were  presented  ta  writ- 
ing within  a  specified  time.  The  carrier,  by  deviating  from  the  a^eed 
route,  converted  the  shipment  into  an  interstate  shipment,  and  loss  re- 
sulted from  its  failure  to  properly  re-ice  the  fruit.  Held,  that  by  snch 
deviation  from  the  agreed  route  the  carrier  became  an  insurer,  and  could 
not  avail  itself  of  the  exception  in  the  contract,  though  such  exception 
would  have  been  valid  as  applied  to  an  interstate  shipment. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  S§  607-719;  Dec. 
Dig.  <S=al56.] 

7.  Cabbiebs  <S=»159 — Shipment  Contbaot — Pjbesentation  or  Claim — Waivee 

OF  Condition. 

Where  the  carrier's  attorney,  withojit  objection,  accepted  notice  of  tlie 
shipper's  claim  for  damage,  at  a  place  which  was  neither  the  p(»nt  of 
origin  nor  the  point  of  destination,  the  carrier  waived  its  right  to  re- 
quire a  more  strict  compliance  with  a  stipulation  of  the  shipment  con- 
tract providing  that  written  claim  for  damages  should  be  made  at  the 
point  of  origin  or  point  of  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  688-671,  699- 
703%,  711-714,  718,  718% ;   Dec.  Dig.  <8=>159.] 

Action  by  Dennis  E.  Lynch  and  another  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  Verdict  for  plaintiff  and 
defendant  moves  for  new  trial.    Motion  denied. 

S.  Wallace  Dempsey,  of  Niagara  Falls,  for  plaintiffs. 
Lester  F.  Gilbert,  of  Buffalo,  for  defendant. 

FISH,  J.  There  are  six  separate  causes  of  action  alleged  in  the  com- 
plaint, five  of  which  are  to  recover  damages  to  shipments  of  peaches 
and  plums  transported  by  the  defendant  as  a  common  carrier  from 
Appleton,  N.  Y.,  to  Desbrosses  Street  station,  New  York  City,  arising 
from  improper  refrigeration  of  cars  in  which  the  same  were  carried. 
The  plaintiffs  base  their  right  of  recovery  upon  the  negligence  of  the 
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defendant  in  furnishing  cars  improperly  iced,  and  in  improperly  re- 
icing  the  cars  while  in  transit ;  also  upon  a  deviation  from  the  agreed 
route.  Each  cause  of  action  involves  a  separate  shipment,  and  there 
was  a  car  load  of  fruit  in  each  shipment.  A  bill  of  lading  in  each  in- 
stance was  delivered  by  the  carrier  to  and  accepted  by  the  shipper, 
and  each  bill  of  lading  provided  for  the  carriage  of  the  fruit  covered 
thereby  from  Appleton,  N.  Y.,  to  Desbrosses  Street  station,  New  York 
City,  and  each  contained  various  exceptions,  and  also  the  following 
stipulation : 

"Claims  for  loss,  damage,  or  delay  must  be  made  In  writing  to  the  carrier  at 
the  point  of  delivery  or  at  the  point  of  origin  within  four  months  after  de- 
livery of  the  property,  or  in  case  of  failure  to  make  delivery  then  within  four 
months  after  a  reasonable  time  for  delivery  has  elapsed.  Unless  claims  are 
-so  made  the  carrier  shall  not  be  liable." 

There  was  also  written  on  each  bill  of  lading : 
"Re-ice  at  Kendall  and  Kamer." 

Kendall  is  about  30  miles  east  of  Appleton  on  the  route  to  New 
York  City,  and  Kamer  is  about  midway  between  Albany  and  Sche- 
nectady on  the  main  line  of  the  defendant.  Each  of  the  cars  was  re- 
iced  at  Kendall  as  directed,  and  then  transported  to  Frankfort,  N.  Y., 
about  10  miles  east  of  Utica  and  on  the  West  Shore  division  of  the  de- 
fendant. Each  shipment  was  there  re-iced,  and  thence  moved  over  the 
West  Shore  division  to  Weehawken  and  forwarded  to  destination. 
Karner  is  about  60  miles  east  of  Frankfort,  and  the  cars  were  not 
taken  by  way  of  Karner,  and  of  course  not  re-iced  there.  The  route 
from  Karner  to  destination  was  over  the  main  line  of  the  defendant 
and  wholly  within  New  York  state.  The  peaches  and  plums  on  arrival 
at  destination  had  deteriorated  and  commenced  to  decay,  owing,  as 
plaintiffs  claim,  to  improper  refrigeration  of  the  cars,  due  to  the  neg- 
ligence of  the  defendant,  and  the  plaintiffs  have  recovered  a  substan- 
tial verdict  for  their  damages.  The  defendant's  agent  at  Desbrosses 
Street  station  was  immediately  verbally  notified  of  the  bad  condition  of 
the  fruit  on  arrival,  and  defendant's  agent  at  Appleton,  N.  Y.,  was 
within  four  months  likewise  verbally  notified.  There  was  no  written 
claim  for  such  loss  or  damage  made  in  writing  to  the  defendant  at  the 
point  of  delivery  or  at  the  point  of  origin  within  four  months  after  de- 
livery of  the  property. 

[1,  2]  The  rule  of  the  common  law  is  that  a  carrier  is  an  insurer 
of  the  goods  intrusted  to  him  for  transportation,  except  as  against  the 
act  of  God  and  the  public  enemy.  This  rule  arose  because  the  shipper 
surrendered  control  and  dominion  over  the  property,  and  on  account 
of  the  difficulty  in  proving  the  negligence  of  the  carrier;  but  early 
in  England  stipulations  in  contracts  of  affreightment  were  made  re- 
lieving the  carrier  from  this  strict  liability,  and  these  stipulations  were 
held  good  by  the  courts,  provided  they  did  not  relieve  the  carrier  from 
liability  for  his  own  negligence ;  and  generally  in  this  country  it  is  the 
law  that  Uie  carrier  can  by  contract  limit  his  common-law  liability,  ex- 
cept for  negligence.  In  this  state,  however,  it  is  the  law  that  a  carrier 
could  relieve  himself  from  liability  even  for  his  own  negligence  (Nelson 
V.  Hudson  R.  R.  R.  Co.,  48  N.  Y.  498;  6  Cyc.  388,  and  cases  therein 
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cited);  but  such  contracts  are  not  faVored,  and  in  order  to  relieve 
the  earlier  from  liability  for  his  own  negligence  the  language  must  be 
explicit  and  the  intention  clear.  General  words  will  not  suffice.  Nich- 
olas V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  89  N.  Y.  370;  Jennings  v.  Grand 
Trunk  R.  Co.,  127  N.  Y.  438,  28  N.  E.  394 ;  Brewster  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  145  App.  Div.  51,  129  N.  Y.  Supp.  368. 

Consequently,  where  general  words  are  used,  such  as  are  above  quot- 
ed, it  is  the  law,  at  least  in  this  department,  that  the  stipulation  does 
not  apply  to  claims  based  upon  the  negligence  of  the  carrier.  Richard- 
son V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  122  App.  Div.  122,  106  N.  Y.  Supp. 
702.    In  the  Richardson  Case  the  court  said : 

"It  seems  to  be  settled  in  this  court  that  sucdi  a  condition  as  the  one  In 
question  does  not  apply  to  and  will  not  relieve  a  common  carrier  from  respoosi- 
billty  for  negligence." 

The  condition  there  in  question  was  that  the  claim  for  damages 
should  be  presented  in  writing  promptly,  and,  if  delayed  more  than  30 
days  after  delivery  or  time  for  delivery,  that  there  should  be  no  lia- 
bility. 

[3]  In  the  federal  courts,  however,  it  is  well  settled  that  a  contract 
by  a  common  carrier  relieving  him  from  liability  for  his  negligence  is 
against  public  policy  and  void  (Cau  v.  Texas  &  P.  R.  Co.,  194  U.  S. 
427,  24  Sup.  Ct.  663,  48  L.  Ed.  1053 ;  Adams  Express  Co.  v.  Cron- 
inger,  226  U.  S.  491, 33  Sup.  Ct.  148,  57  L.  Ed.  314, 44  L.  R.  A.  [N.  S.] 
257) ;  but,  on  the  other  hand,  stipulations  requiring  claims  to  be  pre- 
sented within  a  certain  time  are  held  by  the  federal  courts  not  con- 
tracts against  negligence,  but  conditions  precedent  to  suit  affecting,  not 
the  carrier's  liability,  but  the  shipper's  remedy,  and  when  the  time  is 
reasonable  such  stipulations  are  held  by  the  federal  courts  to  be  valid 
and  binding  (Queen  of  the  Pacific,  180  U.  S.  49,  21  Sup.  Ct.  278, 45  L. 
Ed.  419;  Southern  Express  Co.  v.  Caldwell,  21  Wall.  264,  22  L.  Ed. 
556;  The  St.  Hubert  [D.  C]  102  Fed.  362;  Metropolitan  T.  Co.  v. 
Toledo,  St.  L.  &  K.  C.  R.  Co.  [C.  C]  107  Fed.  629;  The  Westminster, 
127  Fed.  680,  62  C.  C.  A.  406 ;  The  Arctic  Bird  [D.  C]  109  Fed.  167; 
Missouri,  K.  &  T.  R.  Co.  v.  Harriman,  227  U.  S.  657,  33  Sup.  Ct.  397, 
57  L.  Ed.  690).  And  such  is  the  general  rule  in  this  country.  Houtz  v. 
Union  P.  R.  Co.,  17  L.  R.  A.  (N.  S.)  628,  note ;  5  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  321. 

The  plaintiffs  claim  that  these  five  shipments  were  each  intrastate 
commerce  and  that  the  rule  laid  down  in  the  Richardson  Case  applies, 
while  the  defendant  claims  that  they  are  interstate  commerce  and  that 
the  rule  of  the  federal  courts  applies  to  the  stipulation  in  question. 
There  can  be  no  doubt  that  Congress  has  by  the  Carmack  amendment 
to  the  Hepburn  Act  (Interstate  Commerce  Act,  §  20)  taken  possession 
of  the  subject  of  the  liability  of  a  common  carrier  for  loss  or  dam- 
age to  an  interstate  shipment  and  tliat  the  validity  of  any  stipulation 
in  a  contract  for  an  interstate  shipment  is  a  federal  question  to  be  de- 
termined by  the  federal  and  state  courts  under  the  general  common 
law  as  pronounced  by  the  federal  courts.  Chicago,  B.  &  Q.  R.  Co.  v. 
Miller,  226  U.  S.  513,  33  Sup.  Ct.  155,  57  L.  Ed.  323;  Missouri,  K. 
&  T.  R.  Co.  V.  Harris,  234  U.  S.  412,  34  Sup.  Ct.  790,  58  L.  Ed.  1377. 
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[4-6]  While  there  was  some  dispute  in  the  lower  federal  courts  as 
to  whether  a  shipment  from  one  point  in  a  state  to  another  point  in 
the  same  state  where  the  goods  in  transit  passed  through  another  state 
was  interstate  or  intrastate  commerce,  it  is  now  settled  by  the  high- 
est federal  court  that  such  a  shipment  thus  moved  is  interstate  com- 
merce (Hanley  v.  Kansas  C.  S.  R.  Co.,  187  U.  S.  617,  23  Sup.  Ct.  214, 
47  L.  Ed.  333;  28  I..  R.  A.  [N.  S.]  985,  note),  and  as  the  goods  in 
question  on  their  way  to  destination  passed  through  a  part  of  the  state 
of  New  Jersey,  the  commerce  in  question  was  interstate  and  the  stipu- 
lation above  quoted  is  valid,  if  the  contract  is  in  force. 

The  contract,  however,  is  not  in  force  because  of  a  deviation  from 
the  agreed  route.  The  contract  as  made  by  the  consignor  was  an  in- 
trastate contract;  it  contemplated  a  route  wholly  within  the;  state 
of  New  York.  The  provision  was  to  re-ice  at  Karner,  and  the  route 
from  Karner  to  destination  by  the  defendant's  roads  is  wholly  within 
New  York;  but  whether  this  contract  as  originally  made  related  to 
interstate  or  intrastate  commerce  is  of  no  moment,  because  it  is  no 
longer  the  contract  of  the  parties.  The  contract  provided  for  re-icing 
at  Karner,  instead  the  cars  were  deviated  to  the  West  Shore  division 
and  re-iced  at  Frankfort  about  60  miles  west  of  Karner.  The  provisions 
in  a  contract  of  affreightment  for  the  re-icing  of  perishable  fruit,  and 
naming  the  points  at  which  such  re-icing  is  to  take  place,  are  very 
substantial  and  important  provisions  of  such  contract.  Where  there 
is  a  deviation  from  the  agreed  route,  the  carrier  becomes  an  insurer, 
and  carmot  avail  himself  of  any  exceptions  in  the  contract.  Maghee 
v.  Camden  &  Amboy  R.  R.  Co.,  45  N.  Y.  514,  6  Am.  Rep.  124;  John- 
son V.  N.  Y.  C.  R.  R.  Co.,  33  N.  Y.  610,  88  Am.  Dec.  416;  Green- 
Wheeler  Shoe  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  130  Iowa,  123,  106 
N.  W.  498,  5  L.  R.  A.  (N.  S.)  885,  8  Ann.  Cas.  45.  In  the  Maghee 
Case  the  court  said : 

"When  a  carrier  accepts  goods  to  be  carried  with  a  direction  on  the  part 
of  the  owner,  to  carry  them  in  a  particular  way,  or  by  a  specified  route,  he  Is 
bound  to  obey  such  direction ;  and  If  he  attempts  to  perform  his  contract  In  a 
manner  different  from  his  undertaking,  he  becomes  an  insurer,  and  cannot 
avail  blmseU  of  any  exceptions  in  the  contract" 

The  deviation  here  destroyed  the  entire  contract,  including  the  above- 
quoted  provision.  McKahan  v.  American  Ex.  Co.,  209  Mass.  270,  95 
N.  E.  785,  39  L.  R.  A.  (N.  S.)  1046,  Ann.  Cas.  1912B,  612 ;  Thorley 
V.  O.  S.  S.  Co.  [1907]  1  K.  B.  660;  Kish  v.  Taylor  [1911]  1  K.  B. 
625 ;  I.  G.  V.  Macandrew  &  Co.  [1909]  2  K.  B.  360;  Balian  &  Sons  v. 
Joly,  Victoria  &  Co.,  6  T.  L.  R.  345.  In  Pavitt  v.  Lehigh  Valley  R.  R. 
Co.,  153  Pa.  302,  25  Atl.  1107,  it  was  held  that  a  deviation  did  not 
destroy  a  stipulation  in  a  bill  of  lading  requiring  a  claim  to  be  made 
within  a  specified  time ;  but  this  decision  was  undoubtedly  based  upon 
an  early  English  case  (Davis  v.  Garrett,  6  Bing.  716)  in  which  there 
was  an  indication  that  such  stipulation  was  not  destroyed  by  the  devia- 
tion. However,  it  is  now  well  settled  in  England,  as  appears  from  the 
above-cited  case,  that  a  deviation  destroys  the  entire  contract,  and  in 
the  McKahan  Case,  supra,  after  referring  to  the  Pavitt  Case,  the  court 
said: 
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"But  we  are  of  opinion  that  the  principle  put  forward  by  Lord  EJsber  in 
Balian  v.  Joly,  Victoria  &  Co.  Is  the  true  one,  and  that  the  effect  of  a  devia- 
tion is  to  do  away  with  the  express  contract  altogether — at  least  at  the  elec- 
tion of  the  shipper.  In  other  words  the  breach  of  the  express  contract  of 
shipment  (which  takes  place  when  there  is  a  deviation  from  route  or  departure 
from  mode,  method,  or  manner  of  transportation)  is  such  a  breach  on  the  part 
of  the  carrier  that  the  shipper  can  rescind  the  express  contract  of  shipment" 

The  carrier,  haying  broken  in  a  material  part  one  of  the  covenants 
in  an  express  contract  to  be  performed  on  its  part,  cannot  in  reason 
or  justice  call  upon  a  shipper  to  perform  his  covenants  contained  in  the 
same  contract.  It  is  elementary  that  a  party  to  a  contract  cannot  re- 
pudiate burdensome  covenants  therein  and  at  the  same  time  enforce 
beneficial  ones.  It  would  be  manifestly  unjust  to  permit  a  carrier 
to  make  a  contract  for  an  intrastate  shipment  to  be  construed  by  the 
courts  in  accordance  with  the  laws  of  the  state,  and  then  by  his  own 
default  and  wrong  to  convert  such  a  contract  into  a:  contract  involving 
an  interstate  shipment  to  be  construed  and  its  validity  to  be  determined 
by  the  courts  in  accordance  with  the  law  as  pronounced  by  the  federal 
courts.    In  Kish  v.  Taylor,  supra,  the  court  said : 

"The  shipowner  by  his  own  default  has  substituted  a  different  voyage  from 
that  to  which  the  special  contract  refers,  and  he  cannot  claim  that  contractual 
exceptions  or  obligations  that  relate  to  the  one  should  be  deemed  to  be  trans- 
ferred to  the  other." 

[7]  The  other  cause  of  action  involves  the  shipment  of  a  car  load  of 
apples  from  HoUey,  N.  Y.,  to  Barclay  street,  New  York  City,  ship- 
ped on  the  22d  day  of  November,  1913,  and  arriving  at  Barclay  street 
on  December  2d  of  the  same  year,  and  is  to  recover  damages  on  ac- 
count of  the  negligent  delay  of  the  defendant.  On  this  shipment  a 
bill  of  lading  was  delivered  to  and  accepted  by  the  shipper  which  con- 
tained a  stipulation  similar  to  the  stipulation  above  quoted,  but  in  which 
there  was  no  provision  for  re-icing.  The  negligence  of  the  defendant 
and  the  amount  of  the  damages  on  this  car  were  stipulated,  leaving  the 
sole  question  at  issue  as  to  whether  the  stipulation  in  question  was 
valid  or  not,  and  as  to  whether  the  same  had  been  complied  with.  The 
usual  route  from  Holley,  N.  Y.,  to  Barclay  street  is  wholly  within  the 
state  of  New  York,  and,  inasmuch  as  this  was  intrastate  commerce, 
the  rule  laid  down  in  the  Richardson  Case  above  quoted  applies,  and 
the  stipulation  in  question  does  not  relieve  the  defendant  from  its  neg- 
ligence. 

There  was  presented  within  the  four-months  period  specified  in  the 
stipulation  a  written  claim  for  damages  to  an  attorney  for  the  defend- 
ant. This  written  claim  was  presented  in  the  office  of  the  plaintiffs'  at- 
torney at  Lockport,  N.  Y.,  and  was  accepted  by  the  attorney  for  the 
defendant  and  was  a  written  claim  for  damages  to  the  six  shipments  in 
question,  with  each  shipment  separately  stated,  and  the  defendant's 
agent  at  Barclay  street  was  also  verbally  notified  of  the  damage  to 
the  sixth  shipment  shortly  after  its  arrival  at  destination.  The  object 
of  stipulations  of  this  character  is  to  give  the  carrier  reasonable  notice 
in  order  that  he  may  have  an  opportunity  to  protect  himself  against 
fraudulent  claims.  17  L.  R.  A.  (N.  S.)  628,  note.  The  stipulation 
in  question  provided  that  the  written  claim  should  be  made  at  the  point 
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of  origin  or  at  point  of  destination ;  but  if  the  defendant  was  going  to 
insist  upon  a  strict  compliance  with  the  terms  of  the  stipulation  its 
attorney  should  not  have  accepted  the  notice  of  claim  presented  to  him 
at  Lockport,  and  if  the  same  had  not  been  accepted  then  a  strict  com- 
pliance with  the  stipulation  could  have  been  made.  Indeed,  the  plain- 
tiffs were  lulled  into  security  by  the  failure  of  the  defendant  to  object 
to  the  manner  and  place  of  the  making  of  the  written  claim,  and  in  my 
opinion  there  was  a  sufficient  compliance  with  the  stipulation  in  ques- 
tion and  a  waiver  by  the  defendant  of  a  more  strict  compliance  there- 
with. 6  Cyc.  509;  Falkenberg  v.  Erie  R.  Co.,  28  Misc.  Rep.  165,  59  N. 
Y.  Supp.  44;  Marrus  v.  N.  H.  S.  Co.,  30  Misc.  Rep.  421,  62  N.  Y. 
Supp.  474;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Temple,  47  Kan.  7,  27  Pac. 
98,  13  L.  R.  A.  362 ;  Hinkle  v.  Southern  R.  Co.,  126  N.  C.  932,  36  S.  E. 
348,  78  Am.  St  Rep.  685 ;  Eckert  v.  Penna.  R.  R.  Co.,  211  Pa.  276,  60 
Atl.  781,  107  Am.  St.  Rep.  571. 

Motion  for  new  trial  denied,  with  $10  costs. 

Motion  denied,  with  $10  costs. 


(88  Misc.  Rep.  312) 

In  re  LANSING'S  ESTATE. 

(Snrrogate's  Court,  Herkimer  County.    February,  1916.) 

1.  Paupeks  $=»47 — Chabitable  iNBTXTurioNa— Suppobx  and  Educatiok  or 

Inmate— Payment  fbom  Estate. 

During  decedent's  lifetime  his  child,  about  six  years  of  age,  was  placed, 
pursuant  to  Education  Law  (Laws  1909,  c.  21)  §  928,  In  the  New  York 
Institution  for  the  Instruction  of  the  Deaf  and  Dumb,  to  be  supported  at 
county  expense  until  he  became  12  years  old.  Xiater  he  was  transferred 
to  the  Central  New  York  Institution  for  Deaf  Mutes,  under  such  section 
as  amended  In  1910  (Consol.  Laws,  c.  16,  §  978).  On  a  hearing  of  a  claim 
of  the  county  against  decedent's  estate  for  moneys  expended  in  maintain- 
ing and  educating  such  child  up  to  the  time  of  decedent's  death,  it  ap- 
peared that  to  the  bill  of  each  of  such  Institutions  against  the  county 
there  was  attached  a  certificate  of  the  state  board  of  charities  "that  the 
Institution  has  complied  with  the  rules  of  the  board  for  the  reception  and 
retention  of  inmates."  Held,  that  each  certificate  meant  that  each  of  the 
Institutions  had  complied  with  all  the  rules  which  the  board  Intended 
to  be  enforced  during  the  time  named  In  each  certificate,  and  was  a 
waiver  of  enforcement  of-  the  rule  of  the  state  board  of  charities  which 
provided  that  "no  child  under  the  age  of  sixteen  years  •  »  •  shall 
be  retained  In  any  such  institution  as  a  public  charge  unless  accepted 
In  writing  as  such  by  the  officer  charged  with  the  support  and  relief  of 
the  poor  of  the  county  •  •  •  upon  which  such  child  •  •  •  Is 
sought  to  be  made  a  public  charge,"  and  that  the  county  became  liable 
for  payment  of  the  bills,  though  there  was  no  written  acceptance  by  the 
superintendent  of  the  poor  of  the  county  of  the  retention  of  the  child  In 
either  Institution. 

[Ed.  Note. — For  other  cases,  see  Paupers,  Cent  Dig.  H  200-205;  Dec. 
Dig.  <S=»47.] 

2.  Pattpers  ®=»47 — Chabttable  iNSTrruTioNS— Stjppobt  and  Education  or 

Inmate— Patment  pbou  Estate. 

Though  Const,  art.  8,  {  14,  authorizes  the  Legislature  to  provide  for 
the  education  and  support  of  the  deaf  and  dumb.  It  forbids  payment 
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therefor  for  any  Inmate  of  a  charitable  Institution,  wholly  or  partly  un- 
der private  control,  who  has  not  been  received  and  retained  therein  pur- 
suant to  the  rules  established  by  the  state  board  of  charities. 

[Ed.  Note. — For  other  cases,  see  Paupers,  Cent  Dig.  §t  200-205;  Dec 
Dig.  <S=»4T.] 

In  the  matter  of  the  estate  of  Edward  Ten  Eyck  Lansing,  deceased. 
Claim  presented  by  the  County  of  Herkimer  to  Marianna  Yates  Lan- 
sing, executrix,  for  moneys  expended  for  the  maintenance  and  educa- 
tion of  decedent's  son  at  New  York  institutions  for  the  instruction  of 
the  deaf  and  dumb.    Claim  disallowed. 

E.  C.  Rice,  of  Herkimer,  for  claimant. 

Robert  F.  Livingston,  of  Little  Falls,  for  executrix. 

Wm.  F.  Lansing,  of  Little  Falls,  special  guardian. 

• 

BELL,  S.  [1]  The  county  of  Herkimer  presented  a  claim  to  Mari- 
anna Yates  Lansing  as  executrix  of  the  will  of  said  deceased  of  $1,- 
070.15,  moneys  expended  for  the  maintenance  and  education  of  Yates 
Lansing  at  the  New  York  Institution  for  the  Instruction  of  the  Deaf 
and  Dumb,  located  in  the  city  of  New  York,  and  at  the  Central  New 
York  Institution  for  Deaf  Mutes,  at  Rome,  N.  Y.  This  claim  was 
disputed  by  the  executrix,  and  consents  by  claimant  and  executrix 
filed  that  the  claim  be  heard  and  determined  by  the  surrogate  upon 
the  judicial  settlement  of  the  account  of  the  executrix. 

Edward  Ten  Eyck  Lansing  and  Marianna  Yates  Lansing,  his  wife, 
had  six  children,  born  as  follows:  Katherine,  in  March,  ISNDl ;  Yates, 
July  8,  1902;  Mary,  in  February,  1904;  Content,  in  November,  1905; 
Elizabeth,  in  April,  1908;  and  Fox,  in  October,  1909. 

In  May  and  June,  1908,  Yates  had  a  severe  attack  of  scarlet  fever, 
which  was  followed  by  deafness,  mastoid  abscesses,  and  mastoiditis. 
This  condition  continued  until  December,  when  the  father  and  mother 
and  the  then  five  children  went  to  New  York  City  to  have  Yates  oper- 
ated upon.  They  lived  in  a  flat  until  April,  1909.  Yates  was  put  in 
a  hospital,  where  he  underwent  two  serious  operations.  After  leav- 
ing the  hospital  he  went  with  his  parents,  going  back  and  forth  to 
the  hospital  for  treatment.  He  was  weak  and  depressed,  and  became 
totally  deaf  and  dumb.  Katherine  had  a  long  and  expensive  treat- 
ment for  her  eyes.  In  February,  Content  had  scarlet  fever,  and  the 
family  were  quarantined.  The  mother  did  all  of  the  housework  and 
took  care  of  the  children,  the  father  assisting  in  the  care  of  Content. 
The  doctor's  bills  were  large  and  could  not  then  be  fully  paid.  The 
family,  except  Yates,  returped  in  April,  1909,  to  their  farm  in  the 
town  of  Manheim,  this  county,  where  Mrs.  Lansing  did  the  house- 
hold work  and  cared  for  the  children,  except  when  she  was  ill.  They 
were  not  able  to  pay  for  assistance  in  the  housework.  The  parents 
had  no  experience  in  bringing  up  or  instructing  deaf  mutes. 

On  March  20,  1909,  on  the  application  of  an  uncle,  E.  V.  Decker, 
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supervisor  of  the  Second  and  Third  wards  of  the  city  of  Little  Falls, 
this  county,  made  a  certificate  as  follows : 

"State  of  New  York,  County  of  Herkimer — ss.: 

"I  have  this  day  selected  Yates  Lansing,  of  the  town  of  Manheim,  county 
of  Herkimer,  "son  of  Edward  T.  E.  Lansing,  who  was  born  on  the  8th  day  of 
July,  1902,  as  a  county  pupil  In  the  New  York  Institution  for  the  Instruc- 
tion of  the  Deaf  and  Dumb  from  the  31st  day  of  March,  1909,  to  the  7th  day 
of  July,  1914  (he  being  then  12  years  of  age),  to  be  educated  and  supported 
therein,  during  that  period,  at  the  expense  of  the  county  of  Herkimer,  In 
conformity  with  the  provisions  of  section  2,  chapter  325,  Laws  of  1863,  as 
amended  by  chapter  213,  of  the  Laws  of  1875,  and  chapter  36,  Laws  of  1892. 

"[Signed]    K.  V.  Decker, 
"Supervisor  of  the  Town  of  Little  Falls,  of  Second  and  Third  Wards,  County 
of  Herkimer." 

"Dated  March  20,  1909." 

And  by  virtue  thereof  Yates  was  on  March  31,  1909,  placed  in  the 
New  York  Institution  for  the  Instruction  of  the  Deaf  and  Dumb, 
where  he  remained  until  in  September,  1910.  On  August  29,  1910, 
William  Jennings,  supervisor  of_the  town  of  Manheim,  this  county, 
made  certificate  similar  to  the  one  made  by  Supervisor  Decker,  ex- 
cept that  the  institution  named  was  the  Central  New  York  Institu- 
tion for  Deaf  Mutes,  at  Rome,  to  which  institution  Yates  was  trans- 
ferred in  September,  1910.  Yates  was  placed  in  the  New  York  In- 
stitution under  section  928  of  the  Education  Law  and  in  the  Rome 
Institution  under  section  978,  being  section  928  as  amended  in  1910. 
From  the  time  of  going  to  New  York  City  until  the  father's  death, 
their  income  was  not  sufficient  to  maintain  the  family,  and  they  were 
running  behind.  Mr.  Lansing  died  October  28,  1910,  leaving  an  es- 
tate of  $6,820.02.  The  county  has  paid  from  March  31,  1909,  to  Oc- 
tober 28,  1910,  both  inclusive,  $485.36,  and  if  any  sum  is  allowed 
against  this  estate  it  can  be  for  that  amount  only. 

The  provisions  for  the  care  and  instruction  of  deaf  mutes  were 
made  a  part  of  the  Education  Law  in  1909  (in  effect  February  17th). 
Section  920  (made  970  in  1910)  provides,  that : 

"All  the  institutions  for  the  instruction  of  the  deaf  and  dumb,  and  blind, 
and  all  other  similar  institutions,  Incorporated  under  the  laws  of  the  state, 
or  that  may  be  hereafter  Incorporated,  shall  be  subject  to  the  visitation  of 
the  commissioner  of  education,  and  it  shall  be  his  duty:  To  Inquire,  from 
time  to  time,  into  the  expenditures  of  each  institution,  and  the  systems  of 
instruction  pursued  therein,  respectively." 

Section  927  provides  for  the  maintenance  and  instruction  of  a  deaf 
mute  child  under  12  years  of  age,  who  has  become,  or  shall  be  liable 
to  become,  a  charge  for  its  maintenance  on  any  of  the  towns  or  coun- 
ties of  this  state,  and  makes  it  the  duty  of  the  overseers  of  the  poor 
of  such  towns  or  the  supervisors  of  such  counties,  without  application, 
to  place  such  child  in  one  of  the  institutions  named  in  section  928, 
viz. :  (1)  The  New  York  Institution  for  the  Deaf  and  Dumb ;  or  (2) 
the  Institution  for  the  Improved  Instruction  of  Deaf  Mutes ;  or  (3) 
the  Le  Couteulx  St.  Mary's  Institution  for  the  Improved  Instruction 
of  Deaf  Mutes  in  the  city  of  Buffalo ;  or  (4)  the  Central  New  York 
Institution  for  Deaf  Mutes  in  the  city  of  Rome;  or  (5)  the  Albany 
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Home  School  for  the  Oral  Instruction  of  the  Deaf  at  Albany;  or 
(6)  to  any  other  institution  in  the  state  for  the  education  of  deaf  mutes, 
as  to  which  the  state  board  of  charities  shall  have  filed  with  the  com- 
missioner of  education  a  certificate  to  the  effect  that  said  institution 
has  been  duly  organized  and  is  prepared  for  the  reception'and  instruc- 
tion of  such  pupils. 

Section  927  applies  only  to  a  child  who  has,  or  shall  be  liable  to,  be- 
come a  public  charge — ^it  does  not  say  between  5  and  12  years,  but 
under  12,  for  such  a  child  might  become  a  public  charge  at  1  or  4,  and 
may  be  without  parent,  guardian,  or  friend,  so  that  the  responsibility 
for  its  maintenance  and  instruction  must  be  put  upon  some  one,  and 
the  Legislature  put  it  upon  the  overseers  of  the  poor  or  supervisors, 
thus  insuring  proper  maintenance  and  instruction  for  such  a  poor  and 
unfortunate  child.  This  section  was  amended  in  1910  (in  effect  April 
22d)  by  changing  the  number  of  the  section  to  977,  and  "supervisors 
of  such  county"  to  "board  of  supervisors  of  such  county." 

Section  928  provided  that  any  parent,  guardian,  or  friend  of  a  deaf 
mute  child,  within  this  state,  over  the  age  of  5  years  and  under  the 
age  of  12  years,  may  make  application  to  the  overseer  of  the  poor 
of  any  town,  or  to  any  supervisor  of  the  county,  where  such  cV\M 
may  be,  showing  by  satisfactory  affidavit  or  other  proof  that  the  health, 
morals,  or  comfort  of  such  child  may  be  endangered,  or  not  properly 
cared  for,  and  thereupon  it  shall  be  the  duty  of  such  overseer  or  super- 
visor to  place  such  child  in  one  of  these  institutions.    There  is  nothing 
in  this  section  about  becoming  a  public  charge  on  any  town  or  county. 
The  only  condition  is  that  it  shall  be  shown  by  satisfactory  affidavit,  or 
other  proof,  that  the  health,  morals,  or  comfort  of  such  child  may  be 
endangered,  or  not  properly  cared  for,  and  when  that  is  shown  the 
overseer  or  supervisor  has  no  discretion,  but  it  becomes  his  duty  to 
place  such  child  in  one  of  these  institutions. 

It  is  to  be  presumed,  when  application  was  made  to  Supervisor 
Decker  by  an  uncle  of  Yates,  that  it  was  shown  by  affidavit,  or  other 
proof,  that  the  health,  morals,  or  comfort  of  Yates  was  in  danger,  or 
not  properly  cared  for.  The  circumstances  and  condition  of  the  family 
warranted  such  a  finding.  Supervisor  Decker  knew  this  family,  and  I 
have  no  doubt  but  what  he  knew  their  circumstances  and  condition. 

It  seems  to  me  that  the  health,  morals,  or  comfort  of  a  deaf  and 
dumb  child  would  become  endangered,  or  not  properly  cared  for,  in 
nearly  every  home,  unless  the  parents  were  able  to  maintain  an  in- 
structor for  deaf  mutes  there.  I  believe  this  was  the  opinion  of  the 
Legislature  in  1910,  for  then  this  section  was  amended  by  omitting 
the  health,  morals,  or  comfort  condition,  and  changing  "it  shall  be 
the  duty  of  such  overseer  or  supervisor  to  place  such  child  in  one  of 
the  institutions"  to  "the  overseer  of  the  poor  or  supervisor  *  *  * 
shall  place  such  child  in  one  of  the  institutions." 

Section  929  provides  that : 

"The  children  placed  In  said  institutions.  In  pursnance  to  the  last  hro 
sections,  shall  he  maintained  therein  at  the  expense  of  the  county  from 
whence  they  came,  provided  that  such  expense  shall  not  exceed  $300  each  per 
year,  until  they  attain  the  age  of  12  years,  unless  the  directors  of  the  Instita- 
tion    •    *    *    shall  find  that  such  child  Is  not  a  proper  subject  to  remain." 
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This  section  was  amended  in  1910  by  making  the  number  979  and 
changing  $300  to  $325. 

Section  930  (now  980)  provides  that: 

"The  expenses  for  the  board,  tuition  and  dotblng  for  such  deaf  mute  chil- 
dren, placed  as  aforesaid  In  said  Institutions,  not  exceeding  the  amount 
•  ♦  ♦  above  allowed,  shall  be  raised  and  collected  as  are  other  expenses 
of  the  county  from  which  such  children  shall  be  received;  and  the  bills 
therefor,  properly  authenticated  by  the  principal  or  one  of  the  officers  of  the 
institution,  shall  be  paid  to  said  institution  by  the  said  county." 

The  state  Constitution  (article  8,  §  11)  provides  that: 

"The  Legislature  shall  provide  for  a  state  board  of  charities,  which  shall 
visit  and  Inspect  all  Institutions,  whether  state,  county,  municipal,  incor- 
porated or  not  incorporated,  which  are  of  a  charitable,  eleemosynary,  »  »  • 
character,  excepting  only  such  institutions  as  are  hereby  made  sul>Ject  to  the 
visitation  and  inspection  of"  certain  commissions. 

Section  13: 

"Existing  laws  relating  to  institutions  referred  to  In  the  foregoing  sections 
and  to  their  supervision  and  inspection,  in  so  far  as  such  laws  are  not  incon- 
sistent with  the  provisions  of  ttie  Constitution,  sliail  remain  in  force  until 
amended  or  repealed  by  the  Legislature.  The  visitation  and  inspection  herein 
provided  for  shall  not  be  exclusive  of  other  visitatiop  and  Inspection  now 
authorized  by  law." 

Section  14: 

"Nothing  in  this  Constitution  contained  sliall  prevent  the  Legislature  from 
making  such  provision  for  the  education  and  support  of  the  blind,  the  deaf 
and  dumb,  and  Juvenile  delinquents,  as  to  it  may  seem  proper ;  or  prevent  any 
county,  city,  town  or  village  from  providing  for  the  care,  support,  maintenance 
and  secular  education,  of  inmates  of  orphan  asylums,  homes  for  dependent 
children  or  correctional  institutions,  whether  under  public  or  private  con- 
trol. Payments  by  counties,  cities,  towns  and  villages  to  charitable,  eleemos- 
ynary, correctional  and  reformatory  institutions,  wholly  or  partly  under  pri- 
vate control,  for  care,  support  and  maintenance,  may  be  authorized,  but 
shall  not  be  required  by  the  Legislature.  No  such  payments  shall  be  made  for 
any  Inmate  of  such  Institutions  who  is  not  received  and  retained  therein  pur- 
suant to  rules  established  by  the  state  board  of  charities.  Such  rules  shall 
be  subject  to  the  control  of  the  Legislature  by  general  laws." 

Section  87  of  the  General  Municipal  Law  (Consol.  Laws,  c.  24) 
authorizes  boards  of  supervisors,  etc.,  to  appropriate  and  raise  money 
by  taxation  and  make  payments  therefrom  to  charitable,  eleemosynary, 
etc.,  institutions,  wholly  or  partly  under  private  control,  for  the  care, 
support,  and  maintenance  of  their  inmates,  such  payments  to  be  made 
only  for  such  inmates  as  are  received  and  retained  therein  pursuant  to 
rules  established  b)r  the  state  board  of  charities. 

The  State  Charities  Law  (Consol.  Laws,  c.  55)  provides  that : 

"Sec.  2.  The  term  'state  charitable  institutions,'  when  used  In  this  chapter, 
shall  include  all  Institutions  of  a  charitable,  eleemosynary  •  •  •  char- 
acter, supported  in  whole  or  in  part  by  the  state,  except  institutions  for  the 
instruction  of  the  deaf  and  dumb.    •    •    *  " 

"Sec.  9.  The  state  board  of  charities  shall  visit,  inspect  and  maintain  a  gen- 
eral supervision  of  all  institutions,  societies,  or  associations  which  are  of  a 
charitable,  eleemosynary,  •  •  •  character,  «  «  «  which  are  made  sub- 
ject to  Its  supervision  by  the  Constitution  or  by  law ;  and  shall    •    •    • 

"8.  Establish  rules  for  the  reception  and  retention  of  inmates  of  all  instl- 
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tutlons  wblcb,  by  sectton  14  of  article  8  of  the  Constitutioii,  are  subject  to 
its  supervision." 

The  county  cites  and  invokes  a  rule  of  the  state  board  of  charities  as 
amended  November  15,  1910  (44th  Annual  Report,  1910,  volume  3, 
page  994),  which  provides  that : 

"No  child  under  the  age  of  sixteen  years,  unless  committed  for  juvenile 
delinquency,  nor  any  destitute  minor  or  adult  person,  whether  committed  b; 
any  court  or  magistrate  or  otherwise  received,  shall  be  retained  in  any  sucb 
institution  as  a  public  charge,  unless  accepted  in  writing  as  sucb  by  the  officer 
charged  with  the  support  and  relief  of  the  poor  of  the  county  •  •  •  upon 
which  sucb  child  •  •  •  is  sought  to  be  made  a  public  charge,  subject  to 
sucb  regulations  as  the  board  may  from  time  to  time  prescribe." 

There  was  no  written  acceptance  by  the  superintendent  of  the  poor 
of  Herkimer  county  (he  being  the  proper  officer)  of  the  retention  of 
Yates  Lansing  in  either  of  these  two  institutions,  and  the  county  there- 
fore claims  that  it  is  not  liable  for  his  maintenance  and  instruction 
therein,  and  that,  having  paid  therefor,  it  should  be  reimbursed  out  of 
the  father's  estate  to  the  time  of  his  death.  The  executrix  contends 
that  this  rule  of  the  state  board  of  charities  contravenes  a  general  law, 
to  wit,  section  928  (now  978)  of  the  Education  Law,  and  is  therefore 
null  and  void. 

There  was  attached  to  the  bill  of  the  New  York  Institution  for  the 
Deaf  and  Dumb  against  the  county  a  certificate  as  follows: 
"State  of  New  Tork,  State  Board  of  Cbarities. 

"The  Capitol,  .Mbany,  October  1,  1909. 

"Tlie  state  board  of  charities  hereby  certifies  that  New  York  Institution 
for  the  Instruction  of  Deaf  and  Dumb,  located  at  163d  St.  and  11th  Ave, 
New  York  City,  has  filed  with  this  board  in  due  form  certificates  that  the 
said  Institution  has  compiled  with  the  rules  of  the  board  for  the  reception 
and  retention  of  Inmates,  adopted  pursuant  to  the  provisions  of  the  Consti- 
tution and  the  State  Charities  Law,  down  to  the  period  ending  September  1, 
1909,  and  that  such  evidence  is  satisfactory  to  this  board. 

"By  Order  of  the  State  Board  of  Charities. 
"No.  24349.  Robert  W.  Hill,  Secretary." 

And  a  similar  certificate  was  attached  to  the  bill  of  the  Central  New 
York  Institution  for  Deaf  Mutes  against  the  county. 

[2]  The  Constitution  (article  8,  §  14)  permits,  as  claimed  by  the 
executrix,  the  Legislature  to  make  provision  for  the  education  and 
support  of  the  deaf  and  dumb ;  but  it  forbids  payment  therefor  for  any 
inmate  of  a  charitable  institution  wholly  or  partly  under  private  control 
who  is  not  received  and  retained  therein  pursuant  to  rules  established 
by  the  state  board  of  charities.  People  ex  rel.  New  York  Inst,  for 
Blind  V.  Fitch,  154  N.  Y.  14,  38,  47  N.  E.  983,  38  L.  R.  A.  591. 

Reading  all  of  the  provisions  of  the  Constitution,  relating  to  this  sub- 
ject, and  these  statutes  together,  I  am  of  the  opinion  that  these  certifi- 
cates, made  by  the  state  board  of  charities  and  attached  to  these  bills, 
repealed,  or  waived  the  enforcement  of,  said  written  acceptance  rule, 
and  the  county  became  liable  for  the  payment  of  the  bills.  Each  of 
these  certificates  certifies : 

"That  the  said  Institution  has  complied  with  the  rules  of  the  board  for 
the  reception  and  retention  of  Imnatee." 
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This  means  that  the  institutions  have  complied  with  all  of  the  rules 
which  the  board  intended  to  be  in  force  during  the  time  named  in 
the  certificate. 

Claim  disallowed. 


(89  Misc.  Bep.  365) 

In  re  MEEKER. 

In  re  COVERT'S  WILL. 

(Surrogate's  Court,  Kings  County.    February,  1915.) 

WnXS  «=5>498 — CONSTBUCTION— TKUST  FTrNI>— DlSTBIBtrriON— Isstie. 

A  paragraph  of  a  will,  following  three  paragraphs  In  which  the  word 
"issue"  was  used  to  Indicate  enjoyment  of  remaindermen  per  stirpes, 
provided:  "Upon  the  further  trust  to  •  •  •  set  apart  the  remaining 
*  •  •  share  for  the  use  of  my  son  •  •  •  during  his  life  and  at 
his  death  •  •  •  to  distribute  the  capital  among  his  lawful  issue 
equally."  The  son  died,  leaving  three  children  surviving,  two  of  whom 
had  a  child  each.  Held  that,  on  the  judicial  settlement  of  the  trustee's 
account,  the  word  "issue"  In  the  paragraph  quoted  should  be  given  the 
construction  imposed  on  It  by  Its  use  in  previous  paragraphs,  and  that 
the  fund  once  held  for  the  son  should  be  divided  among  his  three  chil- 
dren, to  the  exclusion  of  the  grandchildren. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent  Dig.  §§  1087-1089;  Dec. 
Dig.  <8=»  498.] 

Petition  of  Samuel  M.  Meeker  to  render  and  settle  his  account  as 
trustee  under  the  will  of  Heleila  Covert,  deceased.  Decreed  according 
to  opinion. 

John  C.  Loud,  of  Brooklyn,  for  accountant 
William  F.  Ryan,  of  Jamaica,  for  John  Covert,  a  legatee. 
Joseph  A.  Keenan,  of  New  York  City,  special  guardian  for  Muriel 
R.  Covert  and  Audrey  D.  Covert,  infants. 

KETCHAM,  S.  The  will  under  which  this  accounting  is  made 
provided  for  the  division  of  the  residue  of  the  testator's  estate  into 
seven  equal  parts,  the  gift  outright  to  three  persons  therein  named, 
and  a  devise  in  trust  of  the  four  remaining  parts  for  purposes  therein 
separately  stated  with  respect  to  each  share.  The  language  specifically 
requiring  construction  is  as  follows : 

"Upon  the  further  trust  to  designate  and  set  apart  the  remaining  equal 
part  or  share  for  the  use  of  my  son  Francis  M.  Covert ;  to  receive  the  rents, 
income  and  profits  thereof,  and  apply  the  same  to  his  use  during  his  natural 
life,  and  at  his  death  to  pay,  divide  and  distribute  the  capital  of  such  last- 
mentioned  share  to  aiid  among  his  lawful  issue  equally." 

Francis  M.  Covert,  named  in  the  last  quotation,  has  died,  leaving 
three  children  now  surviving,  two  of  whom  have  each  a  child ;  and  the 
question  is  whether  or  not  the  fund  primarily  for  the  use  of  the  son 
Francis  is  now  to  be  distributed  to  his  three  children,  to  the  exclusion 
of  his  grandchildren  above  mentioned,  or  is  to  be  divided  among  his 
children  and  grandchildren  concurrently  ? 

The  provision  last  quoted  was  preceded  by  three  separate  trusts,  each 
covering  a  share  of  the  estate  equal  to  that  set  apart  for  Francis  M. 
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Covert,  and  in  each  instance  there  was  a  separate  direction  for  the 
distribution  of  the  fund  at  the  decease  of  the  primary  beneficiary,  as 
follows : 

(a)  As  to  one  of  the  testator's  children : 

"At  ber  decease,  to  pay,  divide  and  distribute  tbe  capital  of  sucb  share 
to  and  among  her  children  equally.  In  case  either  or  any  of  her  children 
shall  then  have  died  leaving  issue  surviving  the  said  Rebecca,  such  issue 
shall  have  and  take  tbe  share  tbe  parent  would  have  taken  if  then  living.". 

(b)  As  to  another  of  the  testator's  children : 

"At  his  decease  to  pay,  divide  and  distribute  the  capital  of  tbe  said  last 
mentioned  share  to  and  among  bis  lawful  issue  equally.  If  either  or  any  of 
bis  children  shall  then  have  died  leaving  lawful  Issue  surviving  him,  sucli 
issue  shall  have  and  take  the  share  to  which  the  parent  would  bare  been  en- 
titled if  then  Uving." 

(c)  As  to  another  of  the  testator's  children : 

"At  bis  decease  to  pay,  divide  and  distribute  the  capital  of  said  last-men- 
tioned share  to  and  among  his  lawful  issue  equally,  provided,  however,  that 
if  either  of  his  children  shall  then  have  died  leaving  issue  surviving  tbe  said 
Michael  S.,  such  issue  shall  take  tbe  share  tbe  parent  would  have  taken  if 
then  Uving." 

There  is  no  element  of  the  will  now  requiring  construction  which  is 
not  found  substantially  in  the  will  considered  in  Matter  of  the  Farmers' 
Loan  &  Trust  Company,  213  N.  Y.  168,  107  N.  E.  340.  Here,  as  in 
that  case,  there  are  separate  trusts.  Here,  as  there,  several  of  them  are 
so  expressed  that  the  gift  over  upon  death  of  the  primary  beneficiary  is 
obviously  to  issue  by  representation.  Here,  as  there,  the  provisions 
which  clearly  contemplate  a  stirpital  enjoyment  of  the  devise  in  re- 
mainder are  followed  by  a  provision  which,  considered  alone,  might  be 
consistent  only  with  an  intention  that  the  issue  to  whonl  the  devise  in 
remainder  was  made  should  compromise  all  the  living  descendants  to 
take  concurrently  without  regard  to  the  degree  of  their  generation. 

But  there  the  meaning  which  was  impressed  upon  the  word  "issue" 
in  its  earlier  appearance  in  the  will  was  deemed  to  characterize  its  sub- 
sequent use,  even  though  in  that  case,  as  in  this,  an  expression  which 
•significantly  qualified  the  word  "issue"  in  its  first  employment  was  left 
out  when  the  word  was  used  in  the  provision  immediately  requiring 
construction.  In  that  case  the  court,  after  interpreting  the  word  "issue" 
as  first  found  in  the  will,  said : 

"If  that  is  the  meaning  of  the  word  'issue'  as  used  iu  that  subdivision,  we 
may  fairly  bold  that  It  did  not  lose  that  meaning  and  take  on  another  one 
in  the  next  subdivision." 

There  was  no  argument  which  followed  the  language  last  quoted, 
and  which  was  regarded  by  the  court  as  controlling,  which  does  not  with 
equal  force  and  aptness  embrace  the  question  now  presented.  The  de- 
cree should  provide  for  a  division  of  the  fund  once  held  for  the  benefit 
of  Francis  M.  Covert  among  the  three  children  of  his  body,  to  the  ex- 
clusion of  the  children  of  two  of  them. 

Decreed  accordingly. 
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In  re  NEIL 

(Surrogate's  Court,  New  Tork  County.    May  20,  1915.) 

L  Wills  <S=>47 — Testamentary  Capacity— Age. 

Old  age  Is  not  per  se  a  dlsqualifleatlon  to  the  malrlng  of  a  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S  94 ;  Dec.  Dig.  <S=>47.] 

2.. Wills  <S=>163 — Contest— Burden  or  Proof. 

In  contest  of  the  probate  of  a  will  the  burden  of  proof  on  an  issue  of 
undue  influence  is  upon  the  contestant. 

[Ed.  Note.— For  other  cases,  eee  Wills,  Cent  IMg.  {§  388-402;  Dea 
Dig.  «=>163.] 

Proceedings  to  probate  will  of  James  Neil,  deceased.  The  widow 
and  sole  legatee  propounded  a  testamentary  paper  as  the  last  will  and 
testament  of  the  decedent,  and  the  children  of  decedent  filed  objections. 
Decree  for  probate. 

Blandy,  Mooney  &  Shipman,  of  New  York  City,  for  proponent. 
Frank  H.  Field,  of  New  York  City,  for  contestant  Alfred  Neil. 
Charles  D.  Ridgway,  of  New  York  City,  for  contestant  Mrs.  Taylor. 
Frank  H.  Richmond,  of  New  York  City,  for  contestant  James  Neil. 
H.  A.  Callan,  of  New  York  City,  for  contestant  Virginia  Lockwood. 
William  Allen,  of  New  York  City,  special  guardian. 

FOWLER,  S.  This  is  a  contested  probate  proceeding.  The  earlier 
testamentary  paper  propounded  as  the  last  will  and  testament  of  James 
Neil  was  executed  by  the  decedent  on  the  11th  day  of  March,  1912,  2^^ 
years  prior  to  his  death.  Objections  to  its  probate  have  been  filed  on 
behalf  of  all  the  children  of  the  decedent,  who  allege  that  the  testator 
lacked  testamentary  capacity  and  was  unduly  influenced  by  the  propo- 
nent, Mrs.  Neil,  the  widow  and  sole  legatee.  Probate  of  a  later  testa- 
mentary paper  was  refused,  as  it  was  not  proved  to  the  satisfaction  of 
the  surrogate.  This  conclusion  relieved  the  case  of  sonje  very  serious 
questions  concerning  its  revocation,  which  might  have  proved  awkward 
to  the  parties  concerned  in  the  alleged  revocation.  The  earlier  instru- 
ment now  offered  for  probate  was  executed  with  precise  regard  for  the 
statutory  requirements.  Of  the  four  subscribing  witnesses  three  were 
lawyers  of  experience,  and  one,  at  least,  had  known  the  decedent  for  up- 
wards of  40  years. 

[  1  ]  Upon  the  hearing  evidence  was  offered  on  the  part  of  the  con- 
testants in  support  of  the  allegation  that  the  decedent  was  unduly  in- 
fluenced in  the  execution  of  his  will.  This  evidence  was  most  liberally 
received.  The  testator,  at  the  time  he  executed  the  paper  propound- 
ed, was  about  84  years  of  age.  Old  age  is  not  per  se  a  disqualification. 
Some  time  before  1912  testator  had  been  obliged,  by  the  advance  of 
years,  to  intrust  the  active  management  of  his  business  affairs  to  his 
wife,  who  was  many  years  his  junior.  It  appears  that  Mrs.  Neil,  who 
was  accustomed  to  accompany  her  husband  when  he  went  from  home, 
did  so  on  the  day  on  which  the  decedent  entered  the  law  offices  of  the 
subscribing  witnesses  for  the  purpose  of  making  his  will.     But  it 
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appears  affirmatively  tliat  the  proponent  took  no  part  in  the  prepara- 
tion of  the  testamentary  instrument  now  propounded,  and  was  not 
present  at  its  execution.  The  will  offered  for  probate  in  this  proceed- 
ing remained,  after  its  execution,  in  the  custody  of  the  lawyer  who 
drew  it,  and  was  not  seen  by  the  proponent  until  it  was  delivered  to  her 
after  the  decease  of  Dr.  Neil. 

.[2]  In  testamentary  causes,  the  burden  of  proof  on  an  issue  of 
undue  influence  is  on  the  contestant.  Matter  of  Kindberg,  207  N.  Y. 
221,  100  N.  E.  789;  Hermann's  Will,  87  Misc.  Rep.  486,  150  N.  Y. 
Supp.  118;  Will  of  Falabella,  139  N.  Y.  Supp.  1003.  Without  going 
at  length  into  the  unhappy  and  confused  proofs  bearing  on  the  domestic 
life  of  the  decedent  and  his  family,  I  feel,  after  a  careful  consideration 
of  the  evidence  given  in  this  proceeding,  that  the  contestants  have  not 
met  this  legal  requirement. 

A  paralytic  stroke  sustained  by  the  testator  about  six  months  before 
the  execution  of  his  will  had  doubtless  impaired  his  usefulness,  but  the 
proofs  adduced  establish  a  decided  improvement  in  the  mental  and 
physical  condition  of  the  testator  at  the  time  the  instrument  now  offer- 
ed for  probate  was  executed.  That  his  physical  and  mental  equipment 
were  not  vigorous  at  his  advanced  age  is  apparent,  but  that  these  natu- 
ral defects  amount  in  this  case  to  what  is,  in  law,  lack  of  testamentary 
capacity  is  not  established.  The  evidence  offered  on  both  sides  is 
voluminous,  but  a  careful  consideration  of  the  whole  case  presented 
convinces  me  that  the  instrument  offered  for  probate  in  this  proceed- 
ing was  the  voluntary  act  of  a  free  and  capable  testator.  Owing  to 
the  great  number  of  counsel  engaged,  the  evidence  is  somewhat  con- 
fused, and  the  rules  of  evidence  were  not  strictly  applied.  But  I  have 
disregarded  all  testimony  in  conflict  with  section  829,  C.  C.  P. 

There  is  a  point  already  adverted  to  in  connection  with  this  proceed- 
ing that  calls  for  additional  explanation.  A  later  alleged  will,  dated 
May  21,  1914,  was  first  brought  on  for  probate,  and  after  a  hearing 
probate  was  refused.  A  motion  to  dismiss  this  present  proceeding  was 
made  before  me  on  the  hearing,  on  the  ground  that,  by  the  terms  of 
the  later  alleged  will,  the  paper  offered  herein  for  probate  was. revoked. 
Without  detailing  the  circumstances  surrounding  the  preparation  and 
execution  of  that  later  paper,  I  want  to  make  it  plain  that  I  never  con- 
sidered it  well  executed  or  vaJid  as  a  revocation.  There  is  therefore  no 
weight  to  the  contention  that  the  instrument,  which  I  find  must  be  ad- 
mitted to  probate  in  this  proceeding,  had  been  revoked  by  the  alleged 
subsequent  will. 

Submit  decision  and  decree  for  probate. 
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(89  Misc.  Bep.  337) 

In  le  WELSER  et  oL 

(Surrogate's  Court,  New  York  County.    February,  1915.) 

1.  Wills    ®=3684 — Bequest— Constbwction—Pbincipal    of   Trust    Funds— 

KESIDUABY    LiEOATEE. 

A  wiU,  consiaereU  In  its  entirety,  showed  that  testatrix  intendea  to 
divide  her  property  Into  two  parts — one  her  individual  property,  uud  the 
other  that  received  from  her  father's  estate — and  that  she  intended  that 
the  principal  of  trust  funds  created  in  certain  paragraphs  of  her  will 
should  consist  of  the  entire  estate  received  from  her  father,  irrespective 
of  the  form  in  which  It  was  invested.  Another  paragraph  provided  that, 
"as  to  any  other  property  or  estate  of  which  I  may  die  seised  »  •  • 
and  which  did  not  come  to  me  from  my  father's  estate,  I  give"  as  speci- 
fied. Another  paragraph  provided  that  "all  the  •  •  •  remainder, 
•  •  •  including  such  legacies  as  may  lapse,  I  give  •  •  ♦  to  my 
friend  •  •  •  absolutely."  Held,  that  the  residuary  legatee  was  not 
entitled  to  any  of  the  estate  of  testatrix's  father,  but  that  such  estate 
was  Intended  to  form  the  principal  of  the  trust  funds  created  by  the  flrst- 
mentloned  paragraphs  of  the  wlU. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {§  1614-1628;  Dec. 
Dig.  <S=>68i.] 

2,  Wir.i.8  «=»572— Bequest— CoNSTBucTiON, 

Such  bequest  of  the  portion  of  testatrix's  estate  received  from  her  father 
was  not  limited  by  a  statement  In  the  will  that  the  securities  representing 
such  portion  were  in  a  safety  deposit  box,  and  securities  "belonging  to 
my  estate"  were  in  another  box;  and  hence  the  residuary  legatee  was 
not  entitled  to  securities  constituting  a  part  of  the  estate  of  testatrix 
received  from  her  father,  though  found  in  the  latter  box. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S  1245;  Dec.  Dig. 
«=9572.] 

Proceedings  on  the  judicial  settlement  of  the  accounts  of  Samuel  R. 
Welser  and  another,  as  executors,  etc.,  of  the  last  will  and  testament 
of  Emilie  R.  Rogers,  deceased.    Decreed  according  to  opinion. 

Sylvester  L.  H.  Ward,  of  New  York  City,  for  executors. 
Joseph  W.  Goodwin,  of  New  York  City,  for  Allan  W.  Cooke. 
Harrison,  Elliott  &  Byrd,  of  New  York  City,  for  J.  Blake  White. 
Armstrong  &  Keith,  of  New  York  City,  for  Eleanor  W.  Perrine. 

COHALAN,  S.  The  answer  interposed  to  the  account  of  the  execu- 
tors by  Allan  W.  Cooke,  the  residuary  legatee  under  the  will  of  the 
above-named  deceased,  necessitates  a  construction  of  the  will  before  a 
proper  decree  can  be  made  directing  distribution.  Practically  the  sole 
question  before  the  court  for  determination  is:  What  constitutes  die 
principal  of  the  trust  funds  created  under  paragraphs  second,  third, 
and  fourth  of  the  will?  In  order  to  properly  determine  this  question 
the  entire  will  must  be  taken  into  consideration,  so  as  to  ascertain  the 
intent  of  the  testatrix  in  connection  with  the  creation  of  this  trust 
estate. 

[1]  The  second  paragraph  provides: 

"Second.  Out  of  the  one-half  of  the  residuary  estate  of  my  father,  Henry 
Randel,  which  I  received  under  and  by  virtue  of  the  last  paragraph  in  the 
sixth  clause  of  his  last  will  and  testament  duly  proved  before  the  surrogate 
of  the  county  of  New  Tork  on  the  first  day  of  October,  1901  (and  my  final 
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accounting  aa  executrix  of  which  will  was  filed  with  the  surrogate  of  the 
county  of  New  York  on  or  about  April  13,  1903),  I  give  and  bequeath  to  my 
second  cousin,  James  £.  Bareniore,  the  sum  of  ten  thousand  dollars." 

The  third  paragraph  provides : 

"Third.  The  remainder  of  the  one-half  of  the  residuary  estate  of  my  fa- 
ther, Henry  Randel,  referred  to  In  the  second  clause  of  this  my  will,  after 
deducting  said  bequest  of  $10,000  to  my  second  cousin,  James  E.  Bareniore, 
I  give,  devise  and  bequeath  to  my  executors  and  trustees  hereinafter  named, 
to  be  divided  by  them  Into  the  six  separate  trust  funds  which  are  to  be  held 
by  them  separately  upon  trust  to  invest  and  reinvest  the  same  and  to  collect 
and  pay  over  the  income  and  principal  thereof-,  as  follows." 

The  testatrix  then  sets  forth  six  separate  trusts,  consisting  of 
three-fifteenths,  three-fifteenths,  two-fifteenths,  two-fifteenths,  three- 
fifteenths,  and  two-fifteenths,  respectively,  of  said  remainder. 

The  fourth  paragraph  provides : 

"Fourth.  The  other  half  of  the  residuary  estate  of  my  said  father,  Henry 
Randel,  and  as  to  which  in  the  sixth  clause  of  his  said  will  he  gave  his  wife, 
Caroline  M.  Randel,  the  power  of  appointment,  and  which  half  I  received  un- 
der such  power  of  appointment,  executed  under  the  third  clause  of  the  will 
of  my  mother,  said  Caroline  M.  Randel,  duly  approved  before  the  surrogate 
of  the  said  county  of  New  Tork,  May  9,  1904  (and  my  final  account  as  ex- 
ecutrix of  which  will  was  filed  with  the  surrogate  of  the  county  of  New  York 
on  or  about  April  10,  1905),  I  give,  devise  and  bequeath  to  my  executors  and 
trustees  hereinafter  named,  to  be  divided  by  them  into  four  separate  trust 
funds  which  are  to  be  held  by  them  separately  upon  trust,  to  invest  and  re- 
invest the  same  and  to  collect  and  pay  over  the  Income  and  principal  thereof 
as  follows." 

The  testatrix  then  sets  forth  four  separate  trusts,  each  consisting  of 
one-quarter  of  such  "other  half  of  the  residuary  estate"  of  testatrix's 
father.    The  testatrix  then  provided  by  the  fifth  paragraph  that : 

"As  to  any  other  property  or  estate  of  which  I  may  die  seised  or  possessed, 
and  tchieh  did  not  come  to  me  from  my  father' t  e»tate,  I  give,  devise  and  be- 
queath the  same  as  follows." 

The  testatrix  then  sets  forth  some  24  bequests  from  this  other  or  in- 
dividual property  of  hers,  as  distinct  from  the  estate  which  came  to 
her  from  her  father. 

By  the  sixth  paragraph  of  the  will  the  testatrix  gave  to  Allan  W. 
Cooke  all  of  her  residuary  estate  by  the  following  language : 

"AH  the  rest,  residue  and  remainder  of  my  estate  of  every  kind  and  nature, 
including  such  legacies  as  may  lapse,  I  give,  devise  and  bequeath  to  my  irieni 
Allan  W.  Cooke,  absolutely  and  forever." 

The  seventh  paragt^ph  of  the  will  gives  to  the  executors  and  trus- 
tees a  power  of  sale  to  convert  any  and  all  real  and  personal  property  at 
public  or  private  sale,  and  at  such  time  or  times  and  on  such  terms  as 
the  executors  and  trustees  shall  in  their  discretion  think  proper  and 
best. 

The  testatrix  by  the  eighth  paragraph  nominated  and  appointed  her 
executors,  the  accountants  herein,  and  then  stated  as  follows : 

"The  securities  in  which  that  part  of  my  estate  which  came  to  me  through 
the  will  of  my  father  is  Invested  are  now  kept  in  box  No.  3789  In  the  Lincoln 
Safe  Deposit  Company,  No.  32  East  Forty-Second  street,  in  the  City  of  New 
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Tork.    The  other  securities  belonging  to  my  estate  are  now  kept  in  box  No. 
3777  In  the  said  Lincoln  Safe  Deposit  Company." 

The  will  was  executed  July  14,  1910,  and  the  testatrix  died  August 
30,  1912.  It  appears  from  the  agreed  statement  of  facts  submitted 
that  Henry  Randel,  the  father  of  the  above-named  testatrix,  died  in 
the  year  1901,  leaving  a  last  will  and  testament,  which  was  admitted 
to  probate  in  New  York  county  on  October  1,  1901,  and  in  which  he 
appointed  his  daughter,  Emilie  R.  Rogers,  executrix  and  trustee.  By 
the  fifth  paragraph  of  the  will  of  Henry  Randel  it  was  provided  as 
follows : 

"Fifth.  I  give,  devise  and  beqneath  all  the  rest,  residue  and  remainder  of 
my  estate,  both  real  and  personal,  of  every  kind  and  nature  and  wheresoever 
situated,  to  my  executor  and  trustee  hereinafter  named  or  who  may  be  ap- 
pointed, and  who  may  qualify,  upon  trust  nevertheless  to  invest  and  rein- 
vest my  said  estate  from  time  to  time  as  occasion  may  require,  and  to  collect 
and  get  in  the  income  derived  therefrom,  and  after  paying  all  taxes,  assess- 
ments, interest  charges  and  such  sums  as  may  be  necessary  to  properly  pre- 
serve and  protect  my  real  and  personal  estate,  to  pay  over  the  balance  of 
income  to  my  beloved  wife,  Caroline  M.  Randel,  for  and  during  her  natural 
life." 

By  the  sixth  paragraph  as  follows: 

"Sixth.  I  direct  my  executor  and  trustee  hereinafter  named  or  who  may  be 
appointed,  and  who  may  qualify  upon  the  death  of  my  wife,  Caroline  M. 
Randel,  to  pay  over  one  half  of  said  trust  estate  to  such  person  or  persons, 
corporation  or  corporations  as  my  said  wife  by  her  duly  executed  last  .will 
and  testament  may  direct  or  appoint,  and  to  pay  over  the  other  half  of  my 
said  trust  estate  to  my  next  of  kin  and  heirs  at  law  in  such  proportions  as 
they  would  take  under  the  laws  of  the  state  of  New  Tork  had  I  died  in- 
testate." 

On  April  13,  1903,  Emilie  R.  Rogers  filed  an  accounting  in  this  court 
as  executrix  under  the  will  of  her  father,  the  said  Henry  Randel,  and 
a  decree  was  entered  thereon  finally  and  judicially  settling  that  ac- 
count, and  in  and  by  that  decree  the  value  of  the  residuary  estate  of 
Henry  Randel  was  fixed  at  $526,879.77  and  was  represented  by  numer- 
ous securities.  Caroline  M.  Randel  died  April  22,  1904,  leaving  a  last 
will  and  testament  which  was  admitted  to  probate  by  this  court  on 
May  9,  1904.  Emilie  R.  Rogers  duly  qualified  as  executrix  of  that  will. 
On  April  10,  1905,  she  filed  her  account  as  executrix  in  this  court,  and 
the  value  of  the  residuary  estate  of  Caroline  M.  Randel  was  fixed  at 
$3,250.57,  consisting  of  cash  only.  At  the  time  of  the  death  of  Caroline 
M.  Randel,  Emilie  R.  Rogers,  as  next  of  kin  and  heir  at  law  of  Henry 
Randel,  and  as  appointee  under  the  will  of  Caroline  M.  Randel,  re- 
ceived the  whole  of  the  trust  fund  created  by  paragraphs  fifth  and 
sixth  of  the  will  of  Henry  Randel.  At  the  time  of  the  death  of  Emilie 
R.  Rogers  numerous  securities  belonging  to  her  own  estate  were  in 
the  state  deposit  box  known  as  No.  3777  in  the  Lincoln  Safe  Deposit 
Company.  There  were  also  numerous  securities  and  of  considerable 
value  in  box  No.  3789  in  the  same  safe  deposit  company,  the  Lincoln 
Safe  Deposit  Company,  at  the  time  of  the  death  of  Emilie  R.  Rogers, 
these  being  referred  to  by  her  in  the  eighth  paragraph  of  her  will  as 
constituting  that  part  of  her  estate  received  from  the  estate  of  her 
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father,  Henry  Randel.  The  residuaiy  legatee  claims  that  by  reason  of 
the  sixth  paragraph  of  the  will  of  Emilie  R.  Rogers  he  is  entitled  to 
such  an  amount  as  is  determined  by  the  proceeds  of  the  securities 
found  in  box  No.  3789  of  the  Lincoln  Safe  Deposit  Company,  in  which 
were  deposited  her  own  securities,  after  making  certain  other  money 
payments  directed  by  paragraphs  first  and  second  of  the  will. 

It  is  maintained  by  the  executors,  on  the  other  hand,  and  I  think 
correctly  so,  that  the  testatrix  intended  that  the  principal  of  the  trust 
funds  created  in  paragraphs  second,  third,  and  fourth  of  the  will 
should  consist  of  the  entire  estate  actually  received  from  her  father, 
irrespective  of  the  form  in  which  it  might  be  invested.  That  reference 
to  box  No.  3789  has  nothing  whatever  to  do  with  the  trusts  created,  and 
was  manifestly  intended  by  the  testatrix  only  as  an  aid  to  her  executors 
in  locating  the  securities  in  which  the  residuary  estate  was  invested. 
The  whole  scheme  of  the  will  shows  an  intent  on  the  part  of  the  testa- 
trix tq.  divide  her  property  into  two  parts,  to  wit,  her  individual  prop- 
erty and  that  received  by  her  from  the  estate  of  her  father.  The  fifth 
paragraph  of  the  will  provides  that : 

"As  to  any  other  property  or  estate  of  which  I  may  die  seised  and  pos- 
sessed and  icMch  did  not  come  to  me  from  my  father's  estate  I  give,  devise 
and  bequeath  as  follows." 

Then  follow  the  24  subdivisions  containing  gifts  to  various  persons 
and  immediately  followed  by  the  sixth  paragraph  of  the  will,  giving  all 
the  rest,  residue,  and  remainder  of  her  estate  of  every  kind  and  nature 
to  her  friend,  Allan  W.  Cooke,  thus  indicating  that  the  residuary  lega- 
tee was  not  to  share  in  any  of  the  estate  of  the  testatrix  coming  to  her 
from  her  father's  estate.    That  was  to  go  to  her  relatives. 

In  the  accounting  of  Emilie  R.  Rogers,  as  executrix  of  her  father's 
(Henry  Randel's)  estate,  certain  securities  were  set  forth  as  consti- 
tuting part  of  the  estate.  Among  those  securities  was  a  certificate  for 
100  shares  of  the  old  Standard  Oil  Company  of  New  Jersey  stock. 
That  certificate  was  found  in  box  No.  3789  of  the  Lincoln  Safe  Deposit 
Company.  Another  certificate  for  125  shares  of  the  old  Standard  Oil 
Company  of  New  Jersey  stock  was  found  in  box  No.  3777  in  the  Lin- 
coln Safe  Deposit  Company,  the  latter  box  being  the  one  owned  by  the 
testatrix  individually  and  in  which  her  personal  securities  were  stored, 
and  in  that  box  were  also  certificates  of  shares  of  the  subsidiary  com- 
panies of  said  Standard  Oil  Conipany  of  New  Jersey  proportionately 
of  225  shares  of  the  parent  company,  and  no  such  certificates  were 
found  in  box  No.  3789.  The  residuary  legatee  maintains  that  the 
provisions  of  the  eighth  paragraph  of  the  will  control,  and  that  he  is 
entitled  to  all  these  securities  contained  in  box  No.  3777. 

[2]  By  the  second  and  fourth  paragraphs  of  the  will  the  testatrix 
clearly  bequeaths  that  portion  of  her  estate  received  by  her  from  her 
father,  and  as  shown  by  her  accounting  to  amount  to  $526,879.77,  and 
that  bequest  is  not  limited  to  or  curtailed  by  the  provisions  of  the 
eighth  paragraph,  which  is  merely  an  instruction  to  the  executors  as  to 
where  the  securities  representing  this  fund  are  to  be  found.  The  testa- 
trix did  not  make  specific  bequests  of  these  securities  in  box  No.  3789 
of  the  principal  of  said  trust  funds,  but  said  trust  funds  are  general 
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legacies,  the  gross  principal  whereof  is  $526,879.77,  less  the  sums  her 
will  directs  to  be  paid  thereout.  This  is  evidenced  by  reason  of  the 
gift  of  the  sum  of  money,  to  wit,  $10,000,  by  the  second  paragraph  of 
her  will  out  of  "her  father's  estate,"  and  by  the  division  of  the  estate 
into  unequal  fractions.  Matter  of  Fisher,  93  App.  Div.  186,  87  N.  Y. 
Supp.  567;  Matter  of  Hodgman,  140  N.  Y.  421,  35  N.  E.  660;  Matter 
of  Van  Vliet,  5  Misc.  Rep.  169,  25  N.  Y.  Supp.  722;  Matter  of  King, 
122  App.  Div.  354,  106  N.  Y.  Supp.  1073. 

I  am  of  the  opinion  that  the  testatrix  did  not  intend  the  residuary 
legatee  to  receive  any  of  her  father's  estate,  and  that  the  entire  estate 
which  the  decedent  received  from  her  father  should  form,  and  is  in- 
tended to  form,  the  principal,  of  the  trust  funds  created  by  paragraphs 
second,  third,  and  fourth  of  the  will. 

Decreed  accordingly. 


(89  Misc.  Rep.  323) 

In  re  MacDOWELL'S  WILL. 

(Surrogate's  Court,  Westchester  County.     February,  1915.) 

Perpetutties  iS=8 — Testameittart  TBtrsT^VALiDrrr— "Chabitablb  Trust." 
AVhere  testatrix  gave  to  her  executors  a  certain  sum  In  trust,  the  In- 
come to  be  used  for  hiring  a  house  to  be  maintained  and  used  as  a  "Home 
for  Refined,  Educated,  Protestant,  Gentlewomen — whose  means  are  small 
— and  whose  home  Is  made  unhappy,  by  having  to  live  with  relatives 
who  think  them  In  the  way,"  but  the  will  showed  that  by  such  provision 
testatrix  Intended  to  provide  a  home  for  six  relatives,  naming  them,  and 
their  descendants,  naming  them,  and  six  friends,  naming  them,  forever, 
to  the  exclusion  of  all  others,  the  trust  attempted  to  be  created,  not  be- 
ing a  "charitable  trust,"  within  Personal  Property  Law  (Consol.  Laws, 
c.  41)  1$  11,  12,  was  void ;  and-  hence,  as  to  the  corpus  of  the  attempted 
trust,  testatrix  died  Intestate. 

[EJd.  Note. — For  other  cases,  see  Perpetuities,  Cent  Dig.  §S  57-66 ;  Dec. 
Dig.  <&=»8. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Charitable  Trust] 

Proceedings  on  the  probate  of  a  paper  purporting  to  be  the  last 
will  and  testament  of  Annie  Coe  MacDowell,  deceased.  Decreed  ac- 
cording to  opinion. 

Remsen  &  Parsons,  of  New  York  City,  for  petitioner. 
Reevs  &  Scrugham,  of  Yonkers  (Graham  Witschief,  of  Newburgh, 
and  William  W.  Scrugham,  of  Yonkers,  of  counsel),  for  contestant. 

SAWYER,  S.  This  is  an  application  for  the  construction  of  a  will. 
This  court  is  asked  to  determine  the  validity  of  a  certain  trust  mention- 
ed therein. 

The  testatrix,  Annie  Coe  MacDowell,  died  January  20,  1914,  leaving 
her  sister,  Jessie  M.  Gibson,  as  her  only  next  of  kin,  and  leaving  a  last 
will  and  testament,  which  was  duly  admitted  to  probate  by  a  decree  of 
this  court  on  July  27,  1914,  reserving,  however,  for  future  determina- 

£=9For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Kejr-Numbered  Digests  &  Indexaa 
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tion  the  question  of  construction.    The  provisions  of  the  will  to  be  con- 
strued are  as  follows : 

[Page  1]  I,  Annie  Coe  MacDowell — ^belng  of  sound  mind  and  memory,  &  con- 
sidering the  uncertainty  of  this  life,  do  make,  publish  and  declare  this  to  be  my 
last  will  and  testament — as  follows — I  give  and  bequeath  to  my  executor 
and  Trustee,  here  in  after  named ;  all  my  portion  of  my  father's  estate,  now 
held  In  trust  for  me,  under  his  last  will;  and  which  portion  I  have  under 
his  last  Will,  the  right  to  bequeath,  and  In  addition,  all  my  own  money,  whicb 
is  now  in  Bond  &  Mortgages,  &  Five  Savings  Banks — amounting  to  about  Ten 
Thousand  Dollars — To  be  weU  invested,  and  the  Income  derived  from  both,  to 
be  used  for  hlrelng  a  Bouse,  and  maintaining  same,  in  a  respectable  neigh- 
borhood, within  the  city  limits  of  Yonkers,  New  York — To  be  used  as  a 
Home  for  Refined,  Educated,  Protestant,  Gentlewomen — whose  means  are 
small — and  whose  home  la  made  unhappy,  by  having  to  live  with  Relatives, 
who  think  them  in  ttie  way. 

[Page  2]  This  Home  to  be  called  the  "Mary  Randol  Memorial  Home"— I 
wish  the  preference  of  being  an  Inmate  of  this  Home,  to  be  given  to  my 
Sister  Jessie,  and  my  Cousins,  and  their  lineal  descendants  Forever.  Namel^ 
— Mrs.  Philip  H.  Remington — Miss  Elizabeth  Remington,  of  Windsor,  Oona.— 
Miss  Bessie  Terhune,  Mr.  Richard  Morrell — Passaic,  New  Jersey — Mr.  Harry 
Masters,  Passaic,  New  Jersey — Mr.  Enos  Randol  Hyatt,  277  Broadway,  N.  T. 
The  same  privilege  is  extended  to  my  friends — Namely — Miss  Mary  A.  Hall, 
Port  Richmond,  Miss  Adelaide  Hall,  Port  Richmond — Staten  Island— Miss 
Inlia  Frances  Bangs — Mrs.  Enos  Randol  Hyatt — Miss  Annie  E.  Scott,  WasU- 
iugton,  Iowa — Rev.  Mrs.  George  W.  Huntington,  Newburgh,  N.  Y.  To  come 
and  go  with  perfect  freedom,  and  not  confined  to  rules.  All  the  Inmates 
of  this  Home  are  to  pay  Board,  each  week  they  are  there — with  their  small 
means — The  price  not  to  exceed — Seven  Dollars  per  week — ^Towards  paying 
the  ninning  expenses  of  the  house — which  wUI  have  a  Housekeeper  at  the 
head — 

[Page  3]  My  hope  is  that  my  sister  Jessie,  will  leave  her  half  share  of  the 
estate,  to  this  Home — In  Memory  of  our  dear  Mother — Mary  Randol — I  ask 
Mr.  James  G.  Wentz,  and  Mr.  Enos  Randol  Hyatt — to  take  an  interest  in 
this  Home — to  see  that  it  is  properly  conducted,  and  I  appoint  the  Westchester 
Trust  Company  of  Yonkers — N.  Y. — as  my  Executor,  and  Trustee — to  manage 
this  estate,  and  pay  the  Interest,  to  a  Committee  of  Seven  Ladies  &  Gentlemen, 
to  be  chosen  by  The  Board  of  Vestrymen  of  St.  Johns  Episcopal  Church  of 
Yonkers — ^N.  Y. — for  carrying  on  this  Home — To  be  established  In  perpetuity. 
I  hereby  make  the  following  bequests — To  my  Sister  Jessie — I  give  the  sum 
of  One  Dollar — as  she  has  money  of  her  own,  independent  of  the  other  half 
of  the  estate,  our  father,  Mr.  David  MacDowell,  left  us — As  a  small  token  of 
my  love  for  her,  I  give  her  my  For-get-me  not  Ring,  Gold  Locket,  containing 
our  Mother  and  Father's  pictures — Amethyst  Necklace  Aunt  Frank's  Pearl 
Ring  (with  small  diamond  in  the  center — )    *    •    » 

[Page  6]  All  my  Furniture,  Portraits,  Pictures — Clocks,  Ornaments,  China, 
Glass — Solid  Silver,  and  Plated  Sliver,  both  large  and  small  pieces— Table 
Linen — Bedding — Pillows,  Kitchen  Utensils— any  of  my  things,  that  are  for 
house-keeping — I  wish  to  be  given  toward  furnishing  the  Mary  Randol  Home- 
As  soon  as  practicable,  after  the  probate  of  this  my  last  Will — Should  any 
one  wish  to  leave  a  Legacy  to  this  Home — I  would  be  glad  to  have  them  do 
so — and  should  the  home  be  large  enough  to  accommodate  others  Uian  those 
mentioned  in  this  Will — ^I  wish  the  Committee  of  Seven  Ladies  and  Gentle- 
men from 

[Page  7]  St.  Johns  Church  of  Yonkers — N.  Y. — to  admit  those  Refined  Gentle- 
women who  they  Judge  most  worthy.    •    •    ♦ 

The  trust  attempted  to  be  created  is  not  limited  by  lives.  It  is  in 
perpetuity.  It  is  void  unless  it  is  a  religious,  educational,  charitable,  or 
benevolent  trust.  Personal  Property  Law,  §§  11,  12;  Allen  v.  Stevens, 
161  N.  Y.  122,  55  N.  E.  568.  It  requires  no  argument  to  show  that  it 
is  neither  a  religious  nor  an  educational  trust.    If  any  trust  was  created 
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by  said  will,  it  is  either  a  charitable  or  a  benevolent  one.  What,  then, 
is  a  charitable  or  a  benevolent  trust  within  the  meaning  of  the  statute  ? 
This  question  has  been  duly  considered  at  length  by  the  Court  of  Ap- 
peals in  Matter  of  Shattuck.  193  N.  Y.  446,  86  N.  E.  455.  The  fol- 
lowing is  a  portion  of  said  opinion  which  defines  a  charitable  trust : 

"Tbe  meaning  of  a  charitable  use  or  purpose  In  England  Is  stated  by  Tudor 
on  Charities  and  Mortmain  (4th  Ed.)  37,  as  follows:  'In  the  first  place,  it  may 
be  laid  down  as  a  universal  rule  that  the  law  recognizes  no  purpose  as  char- 
itable unless  It  is  of  a  public  character ;  that  is  to  say,  a  purpose  must,  in  or- 
der to  be  charitable,  be  directed  to  the  benefit  of  the  community  or  a  section 
of  the  community.  The  distinction  between  a  public  purpose  and  one  which  is 
not  public  is  often  fine.  The  principle  deduclble  from  the  cases  seems,  how- 
ever, to  be  as  follows:  If  the  intention  of  the  donor  is  merely  to  benefit  spe- 
cific individuals,  the  gift  is  not  charitable,  even  though  the  motive  of  the  gift 
may  be  to  relieve  their  poverty  or  accomplish  some  other  purpose  in  reference 
to  those  particular  individuals  which  would  be  charitable  if  not  so  confined ; 
on  the  other  hand,  if  the  donor's  object  is  to  accomplish  tbe  abstract  purpose  of 
relieving  poverty,  advancing  education  or  religion  or  other  purpose  charitable 
within  the  meaning  of  the  statute  of  Elizabeth  without  reference  to  any  par- 
ticular individuals  and  without  giving  any  particular  individuals  the  right  to 
claim  the  funds,  the  gift  is  charitable.'  It  is  defined  by  Pomeroy  in  his  Equity 
Jurisprudence  (2d  Ed.,  voL  2,  §  1019)  as  follows:  'In  order  that  a  trust  may 
be  charitable  the  gift  must  be  for  the  benefit  of  such  an  indefinite  class  of  per- 
sons that  the  charity  is  reaUy  a  public  and  not  a  mere  private  benefac-. 
tlon.'  In  Sherwood  v.  American  Bible  Society,  ♦40  N.  Y.  COl,  this  court  say: 
To  constitute  a  charity  the  use  must  be  public  in  its  nature.'  In  Smith  y. 
Havens  Belief  Fund  Society,  44  Misc.  Rep.  594-608,  90  N.  T.  Supp.  168,  175, 
referring  to  the  law  relating  to  charitable  uses,  it  is  said:  'It  requires  that  the 
use  shall  be  public,  that  tbe  benefit  shall  be  intended  not  for  Individuals  as 
such  but  as  representatives  of  a  class ;  that  tbe  announcement  of  the  altruistic 
aim  shall  not  be  a  cover  for  the  bestowal  of  a  private  bounty.'  Affirmed,  and 
opinion  adopted  and  approved,  118  App.  Div.  678,  103  N.  Y.  Supp.  770,  affirmed 
without  opinion  190  N.  Y.  557,  83  N.  B.  1132.  In  Attorney  General  v.  Soule, 
28  Mich.  153,  a  will  directed  the  setting  apart  of  $10,000  to  be  expended,  ac- 
cording to  the  directions  of  the  executors,  'for  the  establishment  of  a  school  at 
Montrose  for  the  education  of  children.'  It  was  held  that  the  provision  was 
so  uncertain  and  Indefinite  as  not  to  bind  tbe  trustees  to  an  application  of  the 
lUnd  to  pubUe  charity  or  even  perhaps  to  charity  at  all  as  recognized  in  courts 
of  equity,  but  clothed  them  with  a  discretion  broad  enough  to  permit  of  their 
applying  the  fund  to  a  private  school.  In  Stratton  v.  Physlo-Medlcal  College, 
149  Mass.  505,  21  N.  E.  874,  5  L.  R.  A.  33,  14  Am.  St.  Rep.  442,  the  will  gave 
one-fourth  of  the  net  income  of  the  residue  of  testator's  property  to  the  de- 
fendant to  be  used  for  the  promotion  of  the  medical  art  as  favored  and  be- 
lieved in  by  the  testator  during  bis  lifetime  and  in  support  of  that  institution 
as  the  trustees  thereof  should  from  time  to  time  determine.  It  appeared  that 
the  supposed  corporation  in  the  mind  of  the  testator  was  neither  free  nor  a 
public  school,  but  a  private  pecuniary  enterprise.  It  was  held  that  such  an 
enterprise  is  not  a  public  charity  even  if  indirectly  it  serves  charitable  ends. 
In  Haynes  v.  Carr,  70  N.  H.  463,  49  Atl.  638,  the  gift  of  the  income  of  the 
trust  there  considered  was  given  'for  the  benefit  of  the  poor  and  destitute  In 
said  state  of  New  Hampshire  and  for  charitable  and  educational  purposes 
tbereln.'  Although  the  trust  was  sustained  as  for  charitable  purposes,  the 
court  say:  'It  is  undoubtedly  the  law  in  most  states  that  where  property  is 
given  to  trustees  with  power  to  apply  it  either  to  uses  which  are  or  those 
which  are  not  within  the  classes  Included  in  charities  tbe  whole  must  fail  so 
far  as  the  application  of  tbe  peculiar  doctrines  of  charitable  uses  is  con- 
cerned.' Every  charitable  gift  must  be  actually  dispensed  by  some  individual 
and  ultimately  substantialiy  every  charitable  fund  must  be  applied  to  the  re- 
lief of  Individual  need,  but  the  trust  cannot  for  the  reasons  stated  be  made 
for  individual  beneficiaries  as  such.  The  general  purpose  of  the  trust  must  be 
the  well-being  of  humanity  or  some  specified  but  indefinite  class  or  part 
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thereof.  Fowler,  in  his  work  on  Charitable  Uses,  says  (page  106):  'As  we  havt 
no  statute  defining  what  are  religious,  educational  and  charitable  uses  and  tbis 
statute  (act  of  1S93)  refers  to  none  other  than  such  as  may  be  so  classed,  the 
courts  must  now  determine  what  gifts  are  within  the  statute.'  In  view  of  the 
quite  universal  rule  that  charitable  uses  and  public  uses  are  synonymous,  aod 
the  title  of  the  act,  which  is  'An  act  to  regulate  gifts  for  charitable  purposes,' 
we  repeat  that  the  Legislature  Intended  to  preserve  charitable  gifts  made  in 
trust  to  uncertain  and  Indefinite  beneficiaries,  but  did  not  Intend  to  include  In 
the  purpose  of  the  act  gifts  to  private  Institutions  or  individuals." 

Is  the  so-called  trust  then,  attempted  to  be  created  by  the  will  in 
question,  a  charitable  one  in  the  broad  sense  of  the  statute,  as  above 
defined,  or  is  it  one  for  the  benefit  of  particular  individuals?  If  the 
testatrix  had  said  in  the  will  that  the  home  she  desired  to  found  should 
"be  used  as  a  home  for  refined,  educated,  Protestant  gentlewomen 
whose  means  are  small  and  whose  home  is  made  unhappy,  by  having 
to  live  with  relatives  who  think  them  in  the  way"  and  then  had  stopped, 
the  so-called  trust  would  have  been  a  charitable  one  within  the  statute. 
But  she  goes  on  to  say  at  page  2  of  the  will,  as  follows : 

"I  wish  the  preference  of  being  an  inmate  of  this  home,  to  be  given  to  my 
sister  Je.ssle,  and  my  cousins,  and  their  lineal  descendants  forever,  namely: 
Mrs.  Philip  H.  Remington,  Miss  Elizabeth  Remington,  of  Windsor,  Conn.; 
Miss  Bessie  Terhune,  Mr.  Richard  Morrell,  Passaic,  New  Jersey ;  Mr.  Harry 
Masters,  Passaic,  New  Jersey ;  Mr.  Enos  Randol  Hyatt,  277  Broadway,  N.  Y, 
The  same  privilege  is  extended  to  my  friends,  namely:  Miss  Mary  A.  Hall, 
Port  Richmond;  Miss  Adelaide  Hall,  Port  Rlchmoiid,  Staten  Island;  Miss 
Inlia  Frances  Bangs,  Mrs.  Enos  Randol  Hyatt,  Miss  Annie  E.  Scott,  Wash- 
ington, Iowa ;   R«v.  Mrs.  George  W.  Huntington,  Newburgh,  N.  T." 

The  last  clause  of  the  will  referred  to  shows  conclusively  to  my  mind 
that  the  testatrix  intended  to  prefer  these  six  relatives  and  their  de- 
scendants. She  also  intended  to  prefer  her  six  friends  named.  Her 
intention  was  to  provide  a  home  for  these  relations  and  their  descend- 
ants and  her  friends,  to  the  exclusion  of  all  others.  This,  then,  would 
mean  that  the  income  of  the  so-called  trust  would  be  devoted,  in  part, 
at  least,  if  not  entirely,  to  a  private  use.  This  being  so,  the  entire  gift 
would  be  invalid.  In  Matter  of  Shattuck,  supra,  the  court,  at  page  456 
of  193  N.  Y.,  at  page  458  of  86  N.  E.,  said  as  follows : 

"The  possible  devotion  of  the  income  of  said  trust  in  whole  or  In  part  to 
private  use  necessarily  aftects  the  entire  gift  and  requires  that  the  same 
shall  be  held  Invalid." 

The  argument  of  the  learned  attorney  for  the  contestant  advanced 
in  his  brief  is  reasonable,  and  his  conclusion  is  logical,  and  to  my  mind 
meets  the  situation  exactly.  The  portion  of  his  brief  referred  to  reads 
as  follows : 

"If  Miss  MacDowell  had  merely  said  that  the  home  which  she  wished  to 
found  should  be  used  as  a  home  for  'refined,  educated  Protestant  gentlewomen 
whose  means  are  small  and  whose  home  is  made  unhappy,  by  having  to  live 
with  relatives  who  think  them  in  the  way,'  and  then  stopped,  the  trust  would 
undoubtedly  have  been  a  charitable  one  in  the  broad  sense  contemplated  by 
the  statute.  But  she  did  not  stop  there.  She  goes  on  to  say,  '1  wish  the  pref- 
erence of  being  an  Inmate  of  this  home  to  be  given  to  my  sister  Jessie  and 
my  cousins  and  their  lineal  descendants,'  naming  specifically  six  persons, 
three  of  them  men ;  and  she  continues,  'The  same  privilege  is  extended  to 
my  friends,'  naming  specifically  six  other  persons.    These  persons  so  spedSc- 
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ally  and  definitely  named  are  to  be  given  preference  In  the  enjoyment  of  the 
benefits  of  the  trust  over  the  general  class  of  persons  defined  as  'refined, 
educated,  Protestant  gentlewomen  whose  means  are  small,'  etc.  They  have  a 
prior  right  to  become  Inmates  of  the  contemplated  home.  Such  right  cannot 
be  denied  them  by  the  trustee.  The  trustee  is  given  no  discretion  to  exclude 
the  specified  persons  from  the  benefits  of  the  trust  if  they  demand  it  It  is 
only  in  case  the  home,  by  receiving  from  other  persons  legacies  which  Miss 
MacDowell  in  her  will  solicits,  should  be  large  enough  to  accommodate  others 
than  those  persons  particularly  mentioned  by  name  in  her  will  that  the  tes- 
tatrix has  empowered  the  advisory  committee  of  ladies  and  gentlemen  to  admit 
those  refined  gentlewomen  who  they  judge  most  worthy  (pages  6  and  7  of 
will).  The  testatrix  did  not  contemplate  that  the. persons  specifically  men- 
tioned should  belong  to  the  general  class  of  beneficiaries  which  she  had  de- 
fined as  'refined,  educated,  Protestant  gentlewomen  whose  means  are  small.' 
This  is  obvious  from  that  fact  that  she  has  included  among  the  specified  per- 
sons, three  who  are  men,  and  also  her  sister,  who.  In  another  part  of  Che 
will  (page  3),  she  says  'has  money  of  her  own'  in  a  sufficient  amount  appar- 
ently to  justify,  in  the  mind  of  the  testatrix,  the  gift  to  her  said  sister  of 
$1  only.  The  testatrix  intended  that  these  specified  persons  should  be  the 
beneficiaries  of  the  trust  which  she  attempted  to  create,  independent  of  the 
fact  that  they  might  not  come  within  the  class  of  'refined,  educated,  Protestant 
gentlewomen  whose  means  are  small,'  and  possibly  to  the  exclusion  of  that 
class  entirely.  The  trustee,  therefore,  could  not  exclude  them  from  the  bene- 
fit of  the  trust  because  they  might  not  come  within  that  class.  The  primary 
object  of  the  trust  attempted  to  be  created  is,  very  obviously,  to  benefit  the 
persons  specifically  named,  and  only  secondarily  to  benefit  the  class  of  're- 
fined, educated,  Protestant  gentIew<Muen  whose  means  are  small.'  There  are, 
and  there  always  will  be,  since  the  right  descends,  certain  specified  individuals 
who  have  the  right  to  claim  the  benefit  of  the  attempted  trust.  Such  trust, 
therefore,  is  not  public  and  for  the  general  benefit  of  humanity,  and  the 
Shattuck  Case,  above  cited,  says  it  must  be,  If  it  Is  to  be  saved  by  the  statute 
as  a  charitable  trust.  It  is  a  private  trust  for  the  benefit  of  particular  in- 
dividuals, and  is  therefore  not  charitable  in  the  broad  sense  required  to  bring 
It  within  the  protection  of  the  statute  validating  charitable  trusts  for  in- 
definite and  uncertain  beneficiaries.  It  is  not  saved  by  that  statute  from  the 
effect  of  the  statutes  against  perpetuities,  and  as  it  plainly  contravenes  the 
last-mentioned  statutes,  it  is  absolutely  void." 

Clearly  there  is  no  charitable  trust  created  under  the  will.  The  one 
attempted  to  be  created  is  absolutely  void. 

The  learned  counsel  for  the  proponent  claims  that  the  general  pur- 
pose of  the  testatrix  was  to  benefit  a  specified,  but  indefinite,  class  of 
the  public,  with  a  preference  to  certain  persons  and  their  descendants, 
not  as  individuals,  but  only  as  possible  members  of  the  specified  class. 
He  also  contends  that  "a  charity  which  is  otherwise  public  is  not  de- 
prived of  that  character  by  directing  that  in  the  administration  of  the 
charity  a  preference  be  given  among  eligible  persons,"  and  cites  the 
following  cases  in  support  of  his  contention :  Perin  v.  Carey,  65  U.  S. 
(24  How.)  465,  16  L.  Ed.  701 ;  Dexter  v.  Harvard  College,  176  Mass. 
195,  57  N.  E.  371 ;  Darcy  v.  Kelley,  153  Mass.  433, 26  N.  E.  1110. 

I  have  been  unable  to  find  any  cases  in  this  jurisdiction  supporting 
this  contention ;  but,  assuming  that  the  doctrine  which  he  sets  forth  is 
correct,  it  certainly  would  not  apply  in  this  case,  as  the  specified  per- 
sons who  are  given  a  preference  could  not  be  included  as  elij^ibles  in 
the  general  class.  The  testatrix  designates  six  in  the  preferred  class 
specifically  by  name,  and  their  descendants,  placing  no  limitation  what- 
ever on  their  right  to  a  preference.  In  the  case  of  one  of  them,  at 
153N.Y.S.— 42 
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least,  the  sister  Jessie  is  mentioned  in  the  will  as  one  "with  means." 
She  certainly  would  not  be  eligible  to  the  general  class  as  one  having 
"small  means."  There  is  nothing  to  show  that  those  mentioned  in  the 
preferred  class  are  all  "Protestants."  Some  may  be  Catholics,  or  be- 
long to  other  denominations.  There  are  three  men  distinctly  named  in 
the  preferred  class,  and  they  certainly  cannot  qualify  in  the  general 
class  as  "gentlewomen."  So  that,  even  if  the  contention  of  the  learned 
attorney  for  the  proponent  is  correct,  the  so-called  preferred  class 
certainly  would  not  be  eligible  in  the  so-called  general  class. 

A  decree  should  be  made  declaring  void  the  trust  attempted  to  be 
created  by  the  testatrix,  and  adjudging  that  she  died  intestate  as  to  the 
funds  which  she  endeavored  to  bequeath  to  the  Westchester  Trust 
Company  as  trustee. 

Decreed  accordingly. 


(89  Misc.  Rep.  282) 

NELDERT  v.  CHICAGO,  R.  I.  &  P.  R.  CO. 

(City  Court  of  New  York.    February,  1915.) 

1.  Constitutional  Law  €=348 — Constritction  of  Statutes — Vauditt. 

A  statute  susceptible  of  two  interpretations,  one  witbln  and  the  otber 
beyond  the  constitutional  authority  enacting  it,  shonld  be  so  construed  as 
to  keep  it  within  such  authority. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  i  46; 
Dec.  Dig.  <S=s>48.] 

2.  Taxation  €=»204 — ^Pbopebtt  Subject — EncMPnow. 

Since  a  tax  cannot  be  imposed  without  clear  and  express  words  for 
that  purpose,  any  doubt  as  to  whether  an  instrument  Is  subject  to  taxa- 
tion should  be  resolved  In  favor  of  exemption. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  {{  321-323,  325, 
332,  333 ;    Dec.  Dig.  <8=>2(M.] 

3.  Internal  Rkvenue  $=»19 — Revknux  Act — Application  to  State  Ofticies. 

Revenue  Act  U.  S.  Oct  22,  1914,  c.  331,  S  5,  38  Stat  753,  requiring  that 
certilicates  of  any  description  be  stamped,  applies  to  certificates  issued  b; 
state  officers. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  ${  39-14; 
Dea  Dig.  <S=»19.] 

4.  Statutes  <s==>1S8 — Unambiguous  "Words — Construction. 

The  words  of  a  statute,  when  unambiguous,  should  be  taken  for  what 
they  say,  and  in  the  sense  in  which  they  will  ordinarily  be  understood. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  §§  286,  267,  276; 
Dec.  Dig.  <S=»188.] 

5.  Internal  Revenue  $=92 — State  Sovereigntt — Revenue  Act — ^Validitt. 

Revenue  Act  U.  S.  Oct  22,  1914,  c.  331,  §  5,  38  Stat  753,  requiring  that 
the  certificate  of  a  clerk  of  the  state  court  be  stamped,  is  unconstitutional ; 
the  federal  government  having  no  power  to  tax  the  exercise  of  a  fanc- 
tion  of  a  state. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  {  2 ;  Dec. 
Dig.  «=>2.] 

6.  United  States  €=»5 — ^Powers — Sovebeiqntt. 

While  the  sovereignty  of  the  states  is  inherent  and  original,  that  of  the 
federal  government  is  acquired,  and  limited  to  those  powers  cmiferred 

^ssFor  oUier  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  lodeiu 
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upon  It  by  the  people  through  the  adoption  of  the  federal  Constltatlon 
and  amendments  thereto. 

[Ed.  Note.— For  other  cases,  see  United  States,  Cent  Dig.  !  4 ;  Dec.  Dig. 

Action  by  August  Neldert  against  the  Chicago,  Rock  Island  &  Pacific 
Railroad  Company.    On  motion  to  retax  costs.    Motion  granted. 

Roger  Foster,  of  New  York  City,  for  the  motion. 
Thomas  F.  Smith,  of  New  York  City,  pro  se. 

ALLEN,  J.  The  plaintiff  procured  his  bill  of  costs  to  be  taxed  by 
the  clerk  ex  parte.  He  then  noticed  the  same,  containing  additional 
items,  for  retaxation.  The  clerk  orally  adjusted  the  items  upon  the 
application  for  retaxation,  but  he  refused  to  certify  the  same  as  relaxed 
unless  the  plaintiff  should  affix  upon  the  same  a  United  States  revenue 
stamp  of  the  denomination  of  10  cents.  Thereupon  the  plaintiff  applied 
for  "an  order  directing  the  clerk  of  this  court  to  mark  said  bill  of  costs 
retaxed  at  the  amount  that  he  determines  to  be  correct  without  requir- 
ing the  plaintiff  to  affix  a  revenue  stamp  upon  the  same." 

Section  5  of  the  United  States  Revenue  Act  of  October  22,  1914, 
(38  Stat.  753,  c.  331),  provides  as  follows : 

"^bat  on  and  after  the  first  day  of  December,  nineteen  hundred  and  four- 
teen, there  shall  be  levied,  collected  and  paid,  for  and  In  respect  of  the 
several  bonds,  debentures  or  certificates  of  stock  and  of  Indebtedness  and 
other  documents,  matters  and  things  mentioned  and  described  In  schedule  A 
of  this  act,  or  for  or  In  respect  of  the  vellum,  parchment  or  paper  upon  which 
such  Instruments,  matters  or  things,  or  any  of  them,  shall  be  written  or 
printed  by  any  person  or  persons,  or  party  who  shall  make,  sign  or  issue,  or 
for  whose  use  or  benefit  the  same  shall  be  made,  signed  or  issued,  the  several 
taxes  or  sums  of  money  set  do^yn  in  figures  against  the  same  respectively,  or 
otherwise  specified  or  set  forth  In  the  said  schedule." 

Schedule  A,  inter  alia,  is  as  follows : 

"Certificates  of  any  description  required  by  law  not  otherwise  specified  In 
this  act,  10  cents." 

Section  6  of  the  act  provides : 

"That  If  any  person  or  persons  shall  make,  sign  or  issue,  or  cause  to  be 
made,  signed  or  Issued,  any  Instrument,  document  or  paper  of  any  kind  or 
description  whatsoever  without  having  thereon  an  adhesive  stamp  to  denote 
said  tax,  such  person  or  persons  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  pay  a  fine  of  not  more  than  $100,  at  the 
discretion  of  the  court." 

Section  12  of  the  act  provides : 

"That  hereafter  no  instrument,  paper  or  document  required  by  law  to  be 

stamped  which  has  been  signed  or  issued  without  being  duly  stamped,  or 
with  a  deficient  stamp,  nor  any  copy  thereof,  shall  be  recorded  until  a  legal 
stamp  or  stamps,  denoting  the  amount  of  tax,  shall  have  been  affixed  thereto 
as  prescribed  by  law.'* 

Section  13  of  the  act,  which  is  substantially  a  repetition  of  section 
12,  which  repetition  illustrates  the  carelessness  with  which  it  was  pre- 
pared,' provides : 

^zsToT  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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'That  It  shall  not  be  lawful  to  record  or  register  any  instrument,  paper 
or  document  required  by  law  to  be  stamped  unless  a  stamp  or  stamps  of  the 
proper  amount  shall  have  been  affixed  and  canceled  in  the  manner  prescribed 
by  law." 

[1-3]  This  application  presents  two  questions  for  determination: 
(1)  Whether  these  provisions  of  the  act  apply  to  certificates  required 
to  be  made  by  the  clerk  of  a  state  court ;  and,  (2)  if  so,  whether  they 
contravene  the  provisions  of  the  Constitution  of  the  United  States. 
While  a  statute  susceptible  to  two  interpretations,  one  within  and  the 
other  beyond  the  constitutional  authority  enacting  it,  should  be  so  con- 
strued as  to  keep  it  within  such  authority  (United  States  v.  Coombs, 
12  Pet.  72,  9  L.  Ed.  1004;  Grenada  County  Supervisors  v.  Brogdcn, 
112  U.  S.  261,  5  Sup.  Ct.  125,  28  L.  Ed.  704;  Japanese  Immigrant 
Case,  189  U.  S.  86,  23  Sup.  Ct.  611,  47  L.  Ed.  721 ;  St.  Louis  S.  W.  R. 
Co.  v,  Arkansas,  235  U.  S.  350,  35  Sup.  Ct.  99,  59  L.  Ed.  — ),  and 
while  any  doubt  as  to  the  liability  of  an  instrument  to  taxation  should 
be  resolved  in  favor  of  exemption  (United  States  v.  Isham,  17  Wall. 
496,  21  L.  Ed.  728;  McNally  v.  Field  [C.  C]  119  Fed.  445),  since  a 
tax  cannot  be  imposed  without  clear  and  express  words  for  that  pur- 
pose (Girr  v.  Scudds,  1 1  Exch.  191),  I  do  not  find  any  justification  in 
the  language  of  the  act  for  holding  that  it  was  not  intended  to  apply 
to  state  officials,  as  well  as  to  other  persons.  Its  terms  are  general,  and 
consequently  no  limitations  should  be  imposed  by  judicial  authority. 
United  States  v.  Coombs,  12  Pet.  72,  9  L.  Ed.  1004. 

While,  at  first  sight,  the  provisions  of  section  15  of  the  act  may  seem 
to  exempt  the  instrumentalities  of  the  state  governments  from  its 
operation,  a  careful  reading  discloses  the  fact  that  the  exemption  pro- 
vided in  that  section  relates  only  to  "bonds,  debentures  or  certificates 
of  indebtedness"  issued  in  the  exercise  of  purely  govertmiental,  as  dis- 
tinguished from  proprietary,  functions,  or,  to  use  the  language  of  the 
act,  functions  strictly  belonging  to  "such  state,  county,  town  or  other 
municipal  corporations"  in  the  exercise  of  "their  ordinary  govern- 
mental, taxing,  or  municipal  capacity." 

[4]  To  indulge  the  construction  that  the  provisions  of  the  statute 
under  consideration  do  not  relate  to  state  officials  would,  in  my  judg- 
ment, amount  to  judicial  legislation  under  the  guise  of  interpretation, 
which,  under  the  threefold  division  of  our  governmental  powers,  con- 
stitutes an  unwarranted  encroachment  upon  the  constitutional  preroga- 
tives" of  the  legislative  branch  and  is  equally  indefensible,  whether  it 
consist  in  reading  into  statutes  a  meaning  of  which  they  are  not  fairly 
susceptible  or  in  excluding  from  them  something  which  they  do  con- 
tain. The  judiciary  can  best  subserve  its  high  and  honorable  purpose 
by  adhering  strictly  to  its  proper  function  of  expounding  the  law, 
rather  than  by  transgressing  upon  prerogatives  which  the  people  have 
jealously  reserved  to  their  chosen  representatives  in  the  Legislature.  I 
think  that  the  words  of  a  statute,  when  unambiguous,  should  be  taken 
at  what  they  say  and  in  the  sense  in  which  they  will  ordinarily  be 
understood  by  the  public  in  which  they  are  to  take  effect  (United 
States  V.  Isham,  17  Wall.  469,  21  L.  Ed.  728) ;  and,  taking  the  words  of 
this  statute  thus,  I  am  of  the  opinion  that  they  include  state  officers,  as 
well  as  other  persons. 
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[6,  6]  This  conclusion  makes  relevant  the  inquiry  whether  Congress 
has,  in  enacting  the  provisions  of  the  statute  under  consideration, 
exceeded  its  constitutional  powers.  We  have  in  this  country  two  dis- 
tinct and  independent  sovereignties — ^the  sovereignty  of  the  several 
states  and  the  sovereignty  of  the  federal  government — each  extending 
over  the  same  territory,  and  yet  each  supreme  within  its  own  sphere. 
Ableman  v.  Booth,  21  How.  506,  16  L.  Ed.  169 ;  United  States  v. 
Cruikshank,  92  U.  S.  588,  23  L.  Ed.  588.  The  sovereignty  of  the  states 
is  inherent  and  original.  That  of  the  federal  government  is  acquired.; 
and  it  has  no  powers,  except  such  as  have  been  conferred  upon  it  by 
the  people  through  the  adoption  of  the  federal  Constitution  and  the 
amendments  which  have  been  made  thereto.  Calder  v.  Bull,  3  Dall. 
386,  1  L.  Ed.  648;  Martin  v.  Hunter's  Lessee,  1  Wheat.  304,  4  L.  Ed. 
97;  Gibbons  v.  Ogden,  9  Wheat.  186,  6  L.  Ed.  23;  Briscoe  v.  Bank  of 
Kentucky,  11  Pet.  257,  9  L.  Ed.  709;  Ableman  v.  Booth,  21  How.  506, 
16  L.  Ed.  169;  Gihnan  v.  City  of  Philadelphia,  3  Wall.  713,  18  L.  Ed. 
96;  Slaughter  House  Cases,  16  Wall.  36, 21  L.  Ed.  394;  United  States 
V.  Cruikshank,  92  U.  S.  588, 23  L.  Ed.  588. 

Any  encroachment  by  one  of  these  sovereignties  upon  the  preroga- 
tives of  the  other  is  contrary  to  the  scheme  of  this  dual  system ;  and 
it  is  of  the  highest  importance  to  the  genius  in  well-being  of  both  that 
this  balance  be  at  all  times  consistently  maintained.  Neither  of  these 
respective  sovereignties  can  be  more  effectively  assailed  than  through 
the  medium  of  the  taxing  power ;  for  the  power  to  tax  is  the  power  to 
destroy.  It  follows,  therefore,  that  a  state  cannot  tax  the  exercise  of  a 
function  of  the  federal  government,  and  that  the  federal  government 
cannot  tax  the  exercise  of  a  function  of  a  state.  McCulloch  v.  Mary- 
land, 4  Wheat.  316,  4  L.  Ed.  579 ;  Collector  v.  Day,  11  Wall.  113,  20  L. 
Ed.  122.  Were  it  otherwise,  the  states  might  destroy  the  power  of  the 
federal  government  by  taxing  its  officers  out  of  existence  and,  con- 
versely, the  party  constituting  a  majority  of  Congress  might  destroy 
all  state  rights  and  nullify  the  action  of  all  state  officers  by  imposing 
upon  them  a  tax  so  great  as  to  be  prohibitive. 

It  has  accordingly  been  held  that  the  federal  government  cannot 
prescribe  rules  of  evidence  for  the  state  courts  or  ihterfere  with  the 
administrative  procedure  of  the  states  (People  ex  rel.  Barbour  v. 
Gates,  43  N.  Y.  40;  Moore  v.  Moore,  47  N.  Y.  467,  7  Am.  Rep.  466; 
People  ex  rel.  Consumers'  Brewing  Co.  v.  Fromme,  35  App.  Div.  459, 
54  N.  Y.  Supp.  833;  Carpenter  v.  Snelling,  97  Mass.  452;  Bryan  v. 
First  Nat.  Bank,  205  Pa.  7,  54  Atl.  480;  Tomlin  v.  Woods,  125  Iowa, 
367,  101  N.  W  135) ;  and  it  is  not  competent  for  Congress  to  impose 
a  tax  upon  the  salary  of  a  judicial  officer  of  a  state  (Collector  v.  Day, 
1 1  Wall.  1 13,  20  L.  Ed.  122),  or  to  require  stamp  upon  the  official  bond 
of  state  officers  (State  v.  Garton,  32  Ind.  1,  2  Am.  Rep.  315),  or  to 
forbid  the  recording  of  an  unstamped  instrument  under  a  state  law 
(Moore  v.  Quirk,  105  Mass.  49,  7  Am.  Rep.  499),  or  to  compel  the  fix- 
ing of  a  stamp  upon  a  state  tax  deed  (Sayles  v.  Davis,  22  Wis.  225),  or 
to  impose  a  tax  upon  the  income  derived  from  the  interest  upon  bonds 
issued  by  a  municipal  corporation  (Pollock  v.  Farmers'  Loan  &  Trust 
Co.,  157  U.  S.  429,  15  Sup.  Ct.  673,  39  L.  Ed.  759),  or  to  levy  a  tax 
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upon  a  bond  to  be  given  to  procure  a  liquor  tax  certificate  issued  under 
a  state  law  (United  States  v.  Owens  [D.  C]  100  Fed.  70;  Ambrosiniv. 
United  States,  187  U.  S.-l,  23  Sup.  Ct.  1,  47  L.  Ed.  49),  or  to  tax  an 
administration  bond  (McNally  v.  Field  [C.  C]  119  Fed.  445),  or  to 
tax  a  notarial  certificate  (Prather  v.  Pritchard,  26  Ind.  65 ;  Stirneman 
V.  Smith,  100  Fed.  600,  40  C.  C.  A.  581),  or  to  tax  the  bond  of  a  notary 
public  (Warwick  v.  Bettman  [C.  C]  102  Fed.  127;  Id.,  106  Fed.  46, 47 
C.  C.  A.  185). 

It  is  immaterial  to  the  principle  involved  that  the  tax  required  by  the 
act  is  small ;  for  the  right  to  exact  a  moderate  tax  implies  the  right  to 
exact  a  destructive  one.  Once  the  power  is  conceded,  there  is  no 
limitation  to  the  extent  to  which  it  may  be  exercised.  Neither  is  it 
material  that  the  tax  is  not  required  to  be  paid  by  the  state  official— ^n 
this  instance  by  the  clerk  of  this  court,  whose  certificate  is  sought;  for, 
though  he  is  not  required  to  supply  and  affix  the  stamp,  its  requirement 
is  made  a  condition  to,  and  consequently  an  embargo  upon,  the  exercise 
of  his  official  duties.  He  is  entitled  to  discharge  his  duties  free  from 
the  interference  of  the  federal  government,  else  he  becomes  absolutely 
subject  to  its  control;  and,  upon  this  situation  being  brought  about, 
the  independence  of  the  states  is  at  an  end.  In  Sackett  v.  McCaffrey, 
131  Fed.  219,  65  C.  C.  A.  205,  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  held  that  the  War  Revenue  Act  of  1898  provided  that  a 
"certificate  of  any  description  required  by  law,  not  otherwise  specified 
in  this  act,"  was  subject  to  the  tax  therein  provided,  related  to  and 
required  the  taxation  of  a  notarial  certificate  of  acknowledgment,  large- 
ly upon  the  theory  that  the  tax  was  not  required  to  be  paid  by  the  state 
official;  but  that  decision  was  rendered  upon  the  question  of  the 
admissibility  of  the  instrument  to  which  the  certificate  related  in  evi- 
dence in  a  federal  court,  as  to  which  Congress  may  properly  legislate; 
and  while,  therefore,  the  result  reached  may  be  justified,  the  reason 
assigned  therefor  is  not  controlling  when,  as  here,  a  matter  of  evidence 
in  the  federal  courts  is  not  involved. 

These  considerations  lead  me  to  the  conclusion  that  the  provisions 
of  the  statute  requiring  that  a  certificate  of  the  clerk  of  a  state  court  be 
stamped  are  unconstitutional  and  void.  The  motion  is  therefore 
granted. 

Motion  granted. 


SIEGEL  v.  UNION  ASSUK.  SOCIETY  OF  LONDON. 
(City  Court  of  New  York,  Trial  Term.     May,  1915.) 
Ir^suBANCE  <g=»425 — Automobile  Insubancb — Liabilitt  or  Insureb— "ThOT> 

BOBBEBY,    OR   PiLFEBAOE." 

An  owner  of  an  automobile,  wbo  placed  It  In  a  garage  of  a  third  penon 
under  an  agreement  that  the  third  person  should  pay  him  a  specified  sum 
therefor,  payment  to  be  made  after  the  third  person  had  sold  the  car,  parted 
with  the  automobile  with  the  expectancy  of  receiving  the  specified  sum  tioia 
the  third  person,  within  Sales  Act  (Consol.  Laws,  c  41),  g  100,  as  added 
by  Laws  1911,  c.  571,  providing  that,  when  goods  are  delivered  to  the  buyer 
on  sale  or  return,  the  property  passes  to  the  buyer  on  delivery,  and  the 
act  of  the  third  person  in  disposing  of  the  antomoblle  on  the  same  day  for 
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a  less  sam  and  converting  the  proceeds  to  his  own  use  is  not  a  "theft,  rob 
bery,  or  pilferage,"  within  a  policy  insuring  the  automobile  against  loss 
by  theft,  robbery,  or  pilferage. 

[EM.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  H  1129,  1135, 
1143;    Dec.  Dig.  «i=»425.] 

Action  by  Harry  A.  Siegel  against  the  Union  Assurance  Society  of 
London.    Judgment  for  defendant. 

Foster  &  Cunningham,  of  New  York  City,  for  plaintiff. 

Butler,  Brown,  WyckoflE  &  Campbell,  of  New  Yqrk  City,  for  de- 
fendant. 

FINELITE,  J.  The  plaintiff  was  the  owner  of  an  automobile  which 
was  insured  by  the  defendant  for  the  sum  of  $1,500  under  a  policy  of 
insurance  issued  by  the  defendant  to  the  plaintiff  on  the  24th  day  of 
May,  1914,  against  loss  or  damage  to  said  automobile  by  theft,  robbery, 
or  pilferage  by  any  person  or  persons  other  than  those  in  the  employ- 
ment, service,  or  household  of  the  plaintiff.  The  automobile  was 
valued  at  the  sum  of  $1,500.  Thereafter,  about  the  28th  day  of  Sep- 
tember, 1914,  said  car  was  placed  in  the  garage  and  salesroom  of  R.  W. 
Lewis,  Incorporated,  in  the  city  of  New  York,  under  instructions  of 
the  plaintiff  to  his  chauffeur  to  take  said  car  to  the  garage  of  Lewis, 
Incorporated,  for  the  sale  of  the  same.  Thereupon  an  agreement  was 
entered  into  which  reads  as  follows : 

"This  la  to  acknowledge  receipt  of  your  1913  Hudson  touring  car,  with  the 
following  equipment:  Two  shoes,  regular  eQulpment  It  is  agreed  and  under- 
stood that  R.  W.  Lewis,  Incorporated,  is  to  sell  said  car  and  pay  you  the. 
sum  of  $700  In  full  payment  for  same,  said  payment  to  be  made  after  R.  W. 
Lewis,  Incorporated,  has  sold  above  mentioned  car.  It  Is  further  agreed  and 
understood  that  there  la  to  be  no  charge  for  storage  or  other  charges,  and 
that  you  may  end  this  contract  and  remove  car  at  any  time  prior  to  sale  with- 
out notice.  I  am  the  sole  owner  of  the  above-mentioned  automobile,  and  guar- 
antee same  to  be  free  and  clear  from  all  incumbrances.  These  statements  are 
made  by  me  for  the  purpose  of  inducing  the  R.  W.  Lewis,  Incorporated,  to  ac- 
cept my  car  as  above  mentioned. 

"Date,  September  28, 1914.  B.  W.  Lewis,  Inc., 

"By  A.  E.  Kannengleser. 
"H.  A.  SlegeL 

"Witness:    E.  Garcel. 

"Accepted:  Harry  Prince,  19  West  Twenty-Third  Street    Chelsea  8936." 

Harry  Prince  was  the  chauffeur  of  the  plaintiff,  who  was  directed 
by  the  plaintiff  to  take  said  car  to  the  garage  of  Lewis,  Incorporated. 
About  5  o'clock  in  the  afternoon  of  said  day  the  plaintiff  had  a  conver- 
sation by  phone  with  Kannengieser,  the  representative  of  R.  W.  Lewis, 
Incorporated,  notifying  him  to  do  nothing  further  with  the  car  until 
the  plaintiff  communicated  with  R.  W.  Lewis,  Incorporated,  which  he 
would  do  in  the  morning ;  that  on  the  following  morning,  September 
29,  about  noon,  plaintiff  endeavored  to  get  into  communication  with 
Lewis,  and  found  that  the  said  Lewis  had  the  night  before  disposed  of 
the  car  for  the  sum  of  $400.  Lewis  admitted  that  the  car  was  sold 
about  7  o'clock  in  the  evening  of  September  28,  1914,  to  a  man  whose 
name  is  unknown,  for  the  sum  of  $400.    Plaintiff  contends  that  by  the 
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disposal  of  the  car  by  Lewis  without  waiting  the  further  instructions 
from  the  plaintiff,  and  after  signing  the  agreement  hereinabove  quoted, 
there  was  a  larceny  or  theft  of  the  property  insured  under  the  policy 
issued  by  the  defendant,  for  which  the  defendant  would  be  held  liable, 
because  Lewis  disposed  of  the  car  without  returning  the  proceeds  there- 
of and  disobeying  the  conditions  of  the  agreement  aforesaid,  to  wit: 

"And  It  Is  agreed  and  understood  that  R.  W.  Lewis,  Incorporated,  is  to  sell 
said  car  and  pay  the  sum  of  $700  In  full  payment  for  same,  said  payment  to 
oe  made  after  Lewis.  Incorporated,  has  sold  above-mentioned  car." 

By  the  said  Lewis,  Incorporated,  disposing  of  said  car  and  appro- 
priating the  money  to  its  own  use,  the  plaintiff  contends  that  this  in  it- 
self was  a  larceny  or  theft  for  which  the  defendant  would  be  liable 
under  its  policy ;  but  reference  must  be  had  to  the  Personal  Property 
Law  (Consol.  Laws,  c.  41 ;  Laws  of  1909,  c.  45 ;  Laws  of  1911,  c.  571) 
for  the  contract  of  sale  on  which  the  defendant  relies,  contending  that 
thereunder  no  liabiUty  exists  against  it  for  the  retention  of  the  proceeds 
of  the  sale  of  said  car  by  Lewis,  Incorporated,  under  and  pursuant  to 
the  contract  made  between  the  plaintiff  and  the  said  Lewis,  Incor- 
porated, for  the  sale  of  said  car.  Section  100  of  the  Sales  Act  of  the 
Personal.  Property  Law  expressly  recognizes  the  contract  of  "sale  or 
return,"  and  makes  provision  for  it  in  section  100,  which  reads  in  part 
as  follows : 

"Unless  a  different  intention  appears,  the  following  are  rules  for.  ascertain- 
ing the  intention  of  the  parties  as  to  the  time  at  which  the  property  and  the 
goods  Is  to  pass  to  the  buyer:  •  •  •  Rule  3.  When  goods  are  delivered  to 
the  buyer  'on  sale  or  return,'  or  on  other  terms  indicating  an  intention  to  make 
a  present  sale,  but  to  give  the  buyer  an  option  to  return  the  goods  Instead  of 
paying  the  price,  the  property  passes  to  the  buyer  on  delivery,  but  he  may  re- 
vest the  property  In  the  seller  by  returning  or  tendering  the  goods  within  the 
time  fixed  In  the  contract,  or,  if  no  time  has  been  fixed,  within  a  reasonable 
time." 

The  reasonable  time  in  said  rule  refers  to  when  the  contract  was  to 
be  terminated  between  the  parties  by  demand  made  by  the  vendor  upon 
the  vendee,  as  in  the  case  at  bar.  Lewis,  Incorporated,  had  the  privi- 
lege of  returning  the  automobile  to  the  plaintiff  at  any  time  prior  and 
up  to  the  time  the  plaintiff  might  make  a  demand  upon  him  for  the  re- 
turn of  the  same.  Thereafter  R.  W.  Lewis,  Incorporated,  was  indebted 
to  plaintiff  in  the  sum  of  $700  for  goods  sold  and  delivered. 

This  section  of  the  Personal  Property  Law  has  been  passed  upon  in 
numerous  cases,  wherein  the  courts  have  held  that  they  were  of  the 
opinion  that  it  only  applies  to  cases  in  which  a  sale  has  been  agreed 
upon,  subject  to  the  test  being  satisfactory ;  in  other  words,  the  stat- 
ute was  intended  to  apply  to  conditional  sales  of  goods.  The  Legisla- 
ture did  not  intend  to  attempt  to  force  a  sale  where  the  goods  have 
merely  been  delivered  on  trial.  Goods  are  often  thus  delivered  with  a 
view  to  negotiating  if  the  test  proves  satisfactory.  That  is  a  reasonable 
inference  to  be  drawn  from  the  evidence  with  respect  to  the  delivery 
and  installation  of  the  property  in  question.  Fox  v.  Proctor,  160  App. 
Div.  712,  145  N.  Y.  Supp.  709.  To  quote  from  House  v.  Beak,  141 
111.  290,  30  N.  E.  1065,  33  Am.  St  Rep.  307; 
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"A  contract  'on  sale  and  return'  Is  an  agreement,  by  which  goods  are  de- 
livered by  a  wholesale  dealer  to  a  retail  dealer  to  be  paid  for  at  a  certain  rate, 
If  sold  again  by  the  latter,  and  If  not  sold  to  be  returned.  Story  on  the  Law 
of  Sales,  §  249.  If  the  yendee  returns  the  goods,  the  contract  of  sale  is  at  an 
end ;  if  he  does  not,  the  sale  becomes  absolute,  and  the  price  of  the  goods  may 
be  recovered  in  an  action  for  goods  sold  and  delivered.  If  no  time  is  specified 
within  which  the  return  is  to  be  made,  the  law  implies  that  they  are  to  be  re- 
turned within  a  reasonable  time.  What  is  a  reasonable  time  will  depend  upon 
the  circumstances  of  each  case.  Id.  In  such  cases,  the  property  and  the  goods 
pass  to  the  purchaser  subject  to  an  option  In  him  to  return  them  within  a 
fixed  or  reasonable  time ;  the  price  Is  fixed  at  the  time  of  the  sale  and  deliv- 
ery of  the  goods ;  the  purchaser  deals  with  the  goods  as  hia  own,  disposes  of 
them  as  he  pleases  for  cash  or  on  credit,  Is  under  no  obligation  to  give  any  ac- 
count of  his  disposition  of  them,  and  is  only  liable  to  pay  for  them  at  a  price 
fixed  beforehand,  without  any  reference  to  the  price  at  which  he  sells  them. 
JamesoQ  v.  Gregory,  4  Mete.  (Ky.)  363;  In  re  Llnforth,  4  Sawy.  370  [Fed. 
Cas.  No.  8,3691 ;  Ex  parte  White  (In  re  Kevlll),  L.  K.  6  Ch.  App.  397.  See, 
also,  Schleslnger  v.  Stratton,  9  R.  1.  578;  Buswell  v.  Blcknell,  17  Me.  344  [35 
Am.  Dec.  262] ;  Smith  v.  Clews,  105  N.  Y.  283  [11  N.  E.  632,  59  Am.  Kep.  502]. 
Benjamin  on  Sales  (7th  Ed.)  |  597,  at  pp.  606  and  607,  American  note." 

The  reasoning  underlying  the  foregoing  authorities  and  underlying 
section  100  of  our  Sales  of  Goods  Act,  above  quoted,  is  doubtless  that 
when  one  passes  the  sole  dominion  over  his  goods  to  another,  giving 
to  the  latter  power  to  dispose  of  the  same  in  any  way  he  pleases,  and 
requiring  from  him  only  that  he  pay,  if  the  goods  are  so  disposed  of,  a 
sum  fixed  in  advance,  title  to  such  goods  has  for  all  practical  purposes 
passed  to  the  recipient,  and  thereafter,  unless  the  recipient  chooses  to 
return  the  goods  within  the  time  allotted  to  him  for  such  purpose,  he 
may  be  held  for  the  price  of  the  same  in  an  action  for  goods  sold  and 
delivered.  The  plaintiff  cites  a  number  of  authorities  holding  to  the 
effect  that  where  one  disposes  of  property  belonging  to  another  or  di- 
verts the  same  from  the  proper  channel  to  which  it  is  agreed  it  should 
be  devoted  or  applied,  that  in  itself  is  larceny  or  theft  of  the  property 
in  question,  but  in  People  v.  Cruger,  102  N.  Y.  510,  7  N.  E.  555,  55 
Am.  Rep.  830,  where  one  intrusted  another  with  a  diamond  pin  for 
the  purpose  of  obtaining  a  loan  thereon  for  the  owner.  The  recipient 
of  the  pin  obtained  such  loan,  but  failed  to  account  for  the  proceeds. 
He  was  indicted  for  larceny  of  the  pin.  The  Court  of  Appeals  held 
that  under  those  circimistances  there  could  be  no  larceny  of  the  pin, 
Danforth,  J.,  writing  the  opinion  of  the  court,  saying  at  page  512  of 
102  N.  Y.,  at  page  556  of  7  N.  E. : 

"If  the  owner  Intended  to  part  with  the  property  for  a  special  purpose,  and 
the  defendant  used  It  only  In  the  way  prescribed,  It  could  not  l^  said  to  be 
stolen.  There  conld  have  been  neither  a  false  pretense  nor  a  felonious  taking 
on  his  part.  It  Is  said,  however,  by  the  learned  counsel  for  the  respondent, 
that  the  request  asked  too  much,  because  It  did  not  take  In  the  possible  intent 
of  the  defendant,  'at  the  time  of  procuring  the  loan,'  to  appropriate  the  pro- 
ceeds to  his  own  use.  This  by  no  means  answers  the  exception,  for  If  found 
according  to  the  propositions  of  the  request,  It  would  appear  that  the  defend- 
ant received  the  property  lawfully  and  disposed  of  It  according  to  the  wish 
of  the  owner,  that  he  not  only  obtained  the  loan,  but  obtained  it  as  authorized. 
The  request  might  have  been  amplified,  but  It  was  unambiguous,  and  contained 
a  proposition  good  In  law  and  to  the  benefit  of  which  the  defendant  was  en- 
titled. An  omission  to  account  for  the  proceeds  of  the  loan  could  not,  by  rela- 
tion, change  the  voluntary  act  of  the  owner  in  parting  with  the  pin  into  a 
larcenous  taking  by  the  defendant,  nor  sustain  the  allegation  upon  which  the 
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Indictment  stood,  that  the  defendant  feloniously  did  steal,  take,  and  carry 
away'  the  property  in  question.  There  may  have  been  a  breach  of  tmst  and 
even  fraudulent  conversion  of  the  proceeds  of  the  loan,  but  that  does  not  con- 
stitute the  ofCense  charged." 

Under  said  agreement  between  the  plaintiff  and  R.  W.  Lewis,  In- 
corporated, the  plaintiff  parted  with  the  automobile  with  the  expectancy 
of  receiving  the  sum  of  $700  from  said  R.  W.  Lewis,  Incorporated. 
All  dominion  over  said  car  had  been  transferred  to  R.  W.  Lewis,  In- 
corporated, for  the  moment,  and  the  said  R.  W.  Lewis,  Incorporated, 
having  disposed  of  the  automobile  the  same  day  without  awaiting 
further  instructions  from  the  plaintiff  on  the  following  morning  and 
appropriating  the  proceeds  thereof  to  its  own  use  and  benefit,  the  plain- 
tiff putting  the  automobile  in  possession  of  a  person  who  has  disposed 
of  it  and  appropriated  the  proceeds,  I  fail  to  see,  nor  can  the  law  hold, 
that  the  defendant  under  its  policy  is  liable  for  a  theft,  larceny,  or 
pilferage.  The  plaintiff  failing  to  submit  proper  proof  under  the  poli- 
cy, no  liability  exists,  and  the  court  was  justified  in  dismissing  the  com- 
plaint. 

The  motion  for  a  new  trial  must  therefore  be  denied,  with  exception 
to  the  plaintiff,  and  10  days'  stay  and  30  days  to  make  a  case.  Settle 
order  on  one  day's  notice. 


(89  Misc.  Rep.  291) 

MOXNIHAN  V.  DBVANEY. 

(City  Court  of  New  York,  Special  Term.    February,  1915.) 

1.  Execution  «=»417— SuPPUaiEWTABY  Pboceedinos— Yioiaxion  of  Itume- 

HON— Appointment  of  Receiveb. 

Where  an  order  appointing  a  receiver  in  supplementary  proceedings  does 
not  provide  for  the  continuance  of  an  injunction  contained  in  the  original 
order  for  the  examination  of  the  judgment  debtor,  such  debtor  cannot  be 
held  in  contempt  as  for  a  violation  of  such  injunction  order  because  of 
a  transfer  of  property  made  by  him  after  the  receiver's  appointment 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  g$  1197-1200; 
Dec.  Dig.  €=>417.] 

2.  Execution   «=»417 — Suppuimentaby    Peoceedinqb— Refusal  to  Dexivm 

Pbopertt— Disputed  Title— Demand. 

A  judgment  debtor  cannot  be  adjudged  in  contempt  for  refusing  to 
deliver  to  a  receiver  property  the  title  to  which  is  in  dispute  and  for 
which  the  receiver  has  made  no  demand. 

[Ld.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  S$  1197-1200; 
Dec.  Dig.  <S=»417.] 

3.  Execution  €=»417 — Supplementabt  Pboceeoings — Examination  o»  Judo- 

KENT  Debtob— Evasion  and  Suppbession— Contempt. 

A  judgment  debtor,  on  his  examination  in  supplementary  proceedings, 
when  questioned  relative  to  certain  premises,  suppressed  information  to 
which  the  judgment  creditor  was  entitled,  and  falsely  testified  that  he 
was  not  the  owner  of,  and  had  no  Interest  in,  any  kind  of  liquor  business 
conducted  on  the  premises.  The  order  appointing  a  receiver  of  his  prop- 
erty did  not  provide  for  the  continuance  of  the  injunction  contained  In 
the  order  for  his  examination.  The  receiver  made  affidavit  that  he  pe^ 
sonally  demanded  of  the  judgment  debtor  that  he  deliver  the  property 
to  him,  but  that  the  judgment  debtor  denied  ownership  of  any  property 
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whatsoever.  Held  that,  thongh  the  court  conld  not  adjudge  the  Judg- 
ment debtor  in  contempt  for  false  Bweari&g,  it  had  power  to  punish  him 
for  his  willful  and  premeditated  evasion  of  a  statement  concerning  his 
property,  as  well  as  for  suppressing  the  fact  of  his  ownership. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  S§  1197-1200; 
Dec.  Dig.  «=>41T.] 

4.  EzECirrioN   «=»418 — SuppijancNTABY  Pbocbidings— Civil  Contempt— Ob- 

DKB  TO  Snow  Cause— SuFFiciKNCT. 

An  order  requiring  that  a  Judgment  debtor  show  cause  why  he_  should 
not  be  punished  for  contempt  in  making  false  statements  concerning  his 
property,  or  for  such  other  and  further  relief  as  might  seem  Just  and 
proper  in  the  premises,  was  broad  enough  to  bring  the  case  within  Judi- 
ciary Law  (Consol.  Laws,  c.  30)  g  753,  subd.  8,  relative  to  civil  coutempt. 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent.  Dig.  J  1201;  Dec. 
Dig.  <S=>41&1 

5.  ExECTTTioN     «=s419 — Sdpplementabt     PB0CKEDING8— Contempt- Phhish- 

MENT. 

Where,  on  an  order  to  show  cause  why  a  Judgment  debtor  should  not 
be  punished  for  contempt  in  making  false  statements  concerning  his 
property,  or  for  such  other  and  further  relief  as  might  appear  Just  and 
proper  in  the  premises,  it  appears  that  his  conduct  was  such  as  to  defeat. 
Impair,  and  impede  the  remedies  and  rights  of  Judgment  creditors,  be 
should  be  fined  the  amount  of  the  Judgment,  with  interest  and  costs,  and 
be  committed  to  the  county  Jail  untU  the  fine  is  paid  or  he  is  discharged 
according  to  law. 

[Ed.  Note. — ^For  other  cases,  see  Execution,  Cent  Dig.  S§  1202,  1204 ; 
Dec.  Dig.  <^3>419.] 

Proceedings  supplementary  to  judgment  for  plaintiff  in  an  action 
by  Mary  Moynihan  against  James  l5evaney.  On  motion  to  punish 
judgment  debtor  for  contempt.    Motion  granted. 

Order  reversed  in  153  N.  Y.  Supp.  670. 

Thos.  A.  McGrath,  of  New  York  City,  for  the  motion. 
Nathan  S.  Jerome,  of  New  York  City,  opposed. 

O'DWYER,  C.  J.  The  order  requires  the  judgment  debtor  to  show 
cause  why  he  should  not  be  punished  for  contempt,  in  that  he  has  with 
knowledge  willfully  disobeyed  the  injunction  order  herein,  bearing 
date  of  December  4,  1913,  namely,  that  he  has  made  divers  conveyances 
of  various  saloons,  particularly  the  saloon  conducted  in  the  premises 
No.  908  Eighth  avenue,  New  York  City,  and  to  show  cause  why  he 
should  not  be  punished  for  contempt,  in  that  he  made  certain  state- 
ments under  oath  concerning  his  property  in  the  examinations  held  on 
December  6  and  16,  1913,  which  statements  appear  to  be  false,  or  for 
such  other  and  further  relief  as  may  seem  just  and  proper  in  the  prem- 
ises. 

[  1  ]  It  appears  that  at  the  conclusion  of  the  examination  of  the  judg- 
ment debtor  on  December  16,  1913,  application  was  made  for  the  ap- 
pointment of  a  receiver,  and  on  December  29,  1913,  an  order  was  made 
appointing  N.  W.  Ryan  receiver  of  the  judgment  debtor's  property. 
Thereafter  said  receiver  qualified  by  filing  a  bond  as  required  by  the 
order  appointing  him.    The  order  appointing  the  receiver  made  no  pro- 
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viision  for  the  continuance  of  the  injunction  contained  in  the  original 
order  for  the  examination  of  the  judgment  debtor,  and  for  a  transfer 
of  his  property  made  after  the  order  appointing  the  receiver  he  cannot 
be  held  in  contempt  for  a  violation  of  the  injunction  order;  the  same 
being  temporary  and  continuing  only  until  further  order  in  the  prem- 
ises. If  it  was  desired  to  continue  that  injunction,  provision  therefor 
should  have  been  made  in  the  order  appointing  the  receiver.  3  Rum- 
sey,  Pr.  552,  subd.  4 ;  People  ex  rel.  Morris  v.  Randall,  73  N.  Y.  416. 
[2,  3]  A  judgment  debtor  cannot  be  adjudged  guilty  of  contempt  in 
refusing  to  deliver  property,  where  the  title  thereto  is  in  dispute  and 
for  which  the  receiver  made  no  demand.  Fromme  v.  Jarecky,  19  Misc. 
Rep.  483,  43  N.  Y.  Supp.  1081 ;  Gerson  v.  Berti,  87  N.  Y.  Supp.  458. 
In  this  case  there  is  no  claim  made  to  the  property  by  a  third  party,  and 
the  only  dispute,  if  it  may  be  termed  such,  with  respect  to  the  owner- 
ship thereof,  arises  from  the  statements  made  by  the  judgment  debtor 
in  these  proceedings,  which  I  find  are  evasive  and  untruthful.  In  a 
bill  of  sale  conveying  the  identical  property  the  judgment  debtor 
declares,  "I  am  the  owner  of  an  undivided  one-half  interest  in  the 
liquor  business  conducted  in  the  premises  No.  908  Eighth  avenue," 
and  he  has  received  or  will  receive  for  that  property  pursuant  to  said 
bill  of  sale  the  sum  of  $2,500.  It  appears  from  the  affidavit  of  the  re- 
ceiver that,  after  duly  qualifying  as  such,  he  did,  in  or  about  April, 
1914,  personally  demand  of  the  judgment  debtor  that  he  deliver  posses- 
sion of  his  property  to  him,  but  that  the  judgment  debtor  denied  the 
ownership  of  any  property  whatsoever,  including  the  premises  No. 
908  Eighth  avenue.  New  York  City.  It  has  been  held  that  false  swear- 
ing by  a  judgment  debtor,  upon  his  examination  in  supplementary  pro- 
ceedings touching  the  disposition  of  his  property,  is  neither  a  civil  nor 
a  criminal  contempt,  and  cannot  be  punished  therefor  by  fine  and  im- 
prisonment. In  Bernheimer  v.  Kelleher,  31  Misc.  Rep.  465,  64  N.  Y. 
Supp.  409,  our  Appellate  Term  had  the  question  before  it  whether  or 
not  such  false  swearing  is  a  contempt,  for  which  the  debtor  can  be 
punished  by  fine  and  imprisonment,  and  in  the  opinion  answered  that 
question  as  follows: 

"If  It  Is,  It  must  be  found  to  be  embraced  within  some  of  the  deflnltloia 
furnished  by  the  Code  of  Civil  Procedure.  It  clearly  Is  not  a  criminal  con- 
tempt as  defined  by  section  8.  It  Is  not  defined  in  any  of  the  subdivisions  of 
section  14,  relating  to  civil  contempts,  unless  It  be  under  subdivision  2  or  4. 
Subdivision  2  authorizes  punishment  of  'a  party  to  the  action  or  special  pro- 
ceetling  for  putting  In  fictitious  bail,  or  fictitious  surety,  or  for  any  deceit  or 
abuse  of  a  mandate  or  proceeding  of  the  court.'  Clearly  the  defendant's  M- 
fense  does  not  fall  within  this  section.  He  did  not  put  In  any  surety  or  tail, 
fictitious  or  otherwise,  and  he  did  not  abuse  any  mandate  or  proceeding  of 
the  court.  Fromme  v.  Gray,  148  N.  Y.  6ft5  [43  N.  E.  215].  Nor  was  he  guUty 
of  deceit  within  the  meaning  of  the  subdivision,  for  that  deceit  maulfestL^ 
means  deceit  practiced  upon  the  court  In  procuring  Its  mandate  or  process. 
Fromme  v.  Gray,  14  Misc.  Kep.  592  [36  N.  Y.  Supp.  1107].  Nor  was  the  de- 
fendant guilty  of  any  unlawful  Interference  with  any  proceeding  In  court, 
which,  by  subdivision  4  of  section  14,  may  be  punished  as  a  contempt" 

Section  14  of  the  Code  of  Civil  Procedure,  quoted  in  the  above  opin- 
ion, is  now  section  753  of  the  Judiciary  Law,  and  it  has  been  decided 
in  People  ex  rel.  Piatt  v.  Rice,  144  N.  Y.  263,  39  N.  E.  92: 
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"That  section  14,  subd.  8,  of  the  Code,  conferred  the  power  upon  courts  of 
record  to  punish  by  fine  and  Imprisonment,  or  either,  a  violation  of  duty,  or 
other  misconduct,  by  which  a  right  or  remedy  of  a  party  to  a  civil  action,  or 
special  proceeding,  may  be  defeated,  Impaired,  Impeded,  or  prejudiced ;  in 
any  case  'where  an  attachment,  or  any  other  proceeding  to  punish  for  con- 
tempt, has  been  usually  adopted  and  practiced  in  a  court  of  record,  to  enforce 
a  civil  remedy  *  •  •  and  to  protect  the  right  of  a  party.'  This  provision 
preserved  to  courts  of  record  the  power  they  had  previously  possessed  to 
punish,  in  the  Interest  of  a  party  to  the  action,  as  a  contempt,  an  evasion,  or 
a  violation  of  duty,  or  misconduct,  which  resulted  in  defeating  or  prejudic- 
ing the  complainant's  rights." 

This  decision  was  followed  by  Mr.  Justice  Giegerich  in  Becker  v. 
Gerlich,  72  Misc.  Rep.  157,  129  N.  Y.  Supp.  614. 

[4,  5]  Therefore,  if  this  judgment  debtor  is  guilty  of  a  civil  con- 
tempt, it  must  be  one  of  the  cases  comprehended  by  subdivision  8  of 
section  753  of  the  Judiciary  Law,  and  the  order  to  show  cause  is  broad 
enough  to  cover  such  a  case,  inasmuch  as  it  is  therein  provided  that  the 
judgment  debtor  show  cause  against  the  specific  relief  therein  asked, 
as  well  as  against  such  other  and  further  relief  as  may  seem  just  and 
proper  in  the  premises.  A  careful  examination  of  the  testimony  of  the 
judgment  debtor,  taken  in  December,  1913,  as  well  as  his  recent  exami- 
nation pending  the  hearing  and  determination  of  this  motion,  makes  it 
very  clear  that  he  has  little  respect  for  the  sanctity  of  an  oath,  and  that 
much  of  such  testimony  is  false  and  a  willful  evasion  and  suppression 
of  the  facts  relating  to  his  property.  For  his  false  swearing  this  court 
cannot  and  will  not  in  this  proceeding  adjudicate  him  in  contempt,  but 
leave  his  prosecution  therefor  to  the  district  attorney  of  the  county. 
Nevertheless  it  is  well  within  the  power  of  the  court  to  punish  him  for 
his  willful  and  premeditated  evasion  of  a  statement  regarding  his  prop- 
erty, as  well  as  suppressing  the  fact  of  its  ownership  when  interrogated 
with  respect  thereto. 

The  order  for  his  examination  required  that  he  make  discovery  on 
oath  concerning  his  property,  and,  when  asked  with  respect  to  the 
premises  No.  908  Eighth  avenue,  he  evaded  and  suppressed  the  infor- 
mation that  the  judgment  creditor  was  entitled  to,  and  testified  that  he 
was  not  the  owner  of,  and  that  he  had  no  right,  title,  or  interest  of  any 
kind  in,  the  liquor  business  conducted  in  the  premises  No.  908  Eighth 
avenue.  New  York  City,  whereas  in  truth  and  in  fact  it  now  appears 
by  a  bill  of  sale  executed  by  him  in  or  about  the  21st  day  of  November, 
1914,  and  on  file  in  the  office  of  the  register  of  this  county,  that  he 
was  the  owner  of  an  undivided  one-half  of  said  business,  and  he  re- 
ceived or  is  to  receive  therefor  the  sum  of  $2,500.  It  thus  appears 
beyond  question  that  the  conduct  of  the  judgment  debtor  upon  his 
examination  was  such  as  to  defeat,  impair,  impede,  and  prejudice  the 
rights  and  remedies  of  the  judgment  creditor,  and  there  can  be  no 
doubt  that  such  conduct  was  calculated  to  produce  that  result.  The 
loss  to  the  judgment  creditor  is  the  amount  of  her  judgment,  to  wit, 
$539.53,  with  interest  from  the  3d  day  of  November,  1913. 

The  judgment  debtor  is  adjudged  guilty  of  a  contempt  of  this  court 
for  failure  to  make  discovery  concerning  his  property,  as  well  as  sup- 
pressing the  fact  of  the  ownership  thereof;  that  said  conduct  was 
calculated  to  and  actually  did  defeat,  impair,  impede,  and  prejudice  the 
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rights  and  remedies  of  the  judgment  creditor,  and  the  judgment  debtor 
is  fined  therefor  the  sum  of  $539.53,  with  interest  thereon  from  Novem- 
ber 3,  1913,  together  with  $30  costs  of  these  proceedings  and  $10  costs 
of  this  motion,  which,  when  paid,  shall  be  received  in  full  satisfaction 
of  the  judgment  and  costs  herein.  Commitment  order  issued,  directed 
to  the  sheriff  of  the  county  of  New  York,  commanding  him  to  forth- 
with arrest  James  Devaney,  the  judgment  debtor  herein,  and  commit 
him  to  the  common  jail  of  the  county  of  New  York,  to  be  there  detained 
until  he  shall  have  paid  said  fine,  or  be  discharged  according  to  law. 
Motion  granted. 


(90  Misc.  Bep.  346) 

MOINIHAN  V.  DEVANET. 

(Supreme  Court,  Appellate  Term,  First  Department    May  21,  1015.) 

L  Execution  <S=3416 — Injunction  in  Suppuementabt  Proceedings— Cos- 
tempt. 

After  an  order  appointing  a  reeeiver,  a  Judgment  debtor  conld  not  be 
punished  for  any  disobedience  of  an  Injunction,  obtained  in  ttie  original 
order  for  his  examination  In  supplementary  proceedings,  forbidding  blm 
from  disposing  of  his  property,  since  the  Injunction  continued  only  till 
the  appointment. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  §{  1195-12M; 
Dea  Dig.  «=9416.] 

2.  Execution  €=5»417 — Supplementabt  Pboceedings— Contempt. 

A  judgment  debtor,  who  on  his  examination  In  supplementary  proceed- 
ings answered  the  questions  directly  and  stated  under  oath  that  he  did 
not  then  own  the  property  In  question,  could  not  be  punished  for  a  con- 
tempt merely  because  his  testimony  as  to  his  ownership  was  false,  as 
upon  the  bare  issue  of  perjury  he  was  entitled  to  a  Jury  trial  under  the 
safeguards  of  the  criminal  law. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  {{  1197-1200; 
Dec  Dig.  «=»417.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Supplementary  proceedings  by  Mary  Moynihan,  as  judgment  credi- 
tor, against  James  Devaney,  as  judgment  debtor.  From  an  order  ad- 
judging him  guilty  of  contempt,  and  also  from  an  order  denying  a 
motion  for  an  order  allowing  the  examination  of  such  debtor  in  sup- 
plementary proceedings  to  be  opened  for  the  purpose  of  submitting 
other  and  further  testimony  in  opposition  to  the  motion  made  to  punish 
him  for  contempt,  the  debtor  appeals.  Order  punishing  for  contempt 
reversed,  and  appeal  from  order  denying  motion  to  open  supplemen- 
tary proceedings  dismissed. 

See,  also,  153  N.  Y.  Supp.  666. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

John  J.  Halligan,  of  New  York  City  (William  D.  Bosler,  of  New 
York  City,  of  counsel),  for  appellant. 
Thomas  A.  McGrath,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  judgment  creditor  on  November  3,  1913,  ob- 
tained a  judgment  for  $539.53.    Execution  was  duly  issued  upon  said 

«=3For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  lod'^'' 
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judgment  and  returned  unsatisfied.  Thereafter  an  order  for  the  exami- 
nation of  the  judgment  debtor  was  made.  The  order  contained  the 
usual  injunction  forbidding  the  judgment  debtor  from  transferring  or 
making  any  disposition  of  any  property  belonging  to  him.  Pursuant 
to  this  order  the  judgment  debtor  appeared  and  testified  under  oath 
that  he  was  not  the  owner  of  or  interested  in  the  liquor  business  con- 
ducted in  the  premises  at  Eighth  avenue  and  Fifty-Fourth  street,  and 
that  he  managed  this  business  solely  for  the  benefit  of  the  seven  infant 
children  of  a  deceased  brother,  who  had  been  the  real  owner  of  the 
business.  After  the  examination  was  closed,  a  receiver  of  the  property 
of  the  judgment  debtor  was  ^uly  appointed  and  qualified,  but  apparent- 
ly obtained  possession  of  no  property  of  the  judgment  debtor.  It  ap- 
pears, however,  that  about  a  year  thereafter  the  judgment  debtor  made 
a  bill  of  sale  of  this  saloon  in  his  own  name  for  an  expressed  consid- 
eration of  $2,500,  and  the  bill  of  sale  contains  express  covenants  of 
title  and  right  to  convey.  Upon  these  facts  appearing,  the  judgment 
creditor  obtained  an  order  to  show  cause  why  the  judgment  debtor 
should  not  be  punished  for  contempt  in  failing  to  obey  the  injunction 
order  of  the  court  and  in  making  false  statements  on  his  examination 
in  supplementary  proceedings. 

Upon  the  return  day  the  judgment  debtor  was  given  an  opportunity 
to  explain  the  discrepancy  between  his  statements  at  the  examination 
that  he  was  not  the  owner  of  the  saloon  business  and  the  express  cove- 
nants of  title  and  right  to  convey  in  the  bill  of  sale,  and  his  only  expla- 
nation was  that  he  made  the  bill  of  sale  for  convenience,  since  the  actual 
owners  had  no  legal  capacity  to  convey.  The  justice  at  Special  Term 
refused  to  believe  this  testimony,  and  held  that  the  judgment  debtor 
was  in  fact  the  owner  of  the  property,  and  had  willfully  suppressed 
this  fact  at  his  examination,  and  had  "willfully  and  premeditatedly 
evaded  a  statement  of  facts  relating  to  his  property,"  and  thereupon 
he  fined  the  judgment  debtor  the  amount  of  the  judgment  and  costs 
of  the  proceeding  and  motion. 

In  appealing  from  the  order  adjudging  him  in  contempt,  the  judg- 
ment debtor  raises  various  points  as  to  the  amount  of  the  fine,  and  also 
as  to  the  sufficiency  of  the  evidence  upon  which  the  adjudication  that 
he  had  sworn  falsely  upon  his  examination,  and  that  such  false  swear- 
ing resulted  in  actual  damage  to  the  judgment  creditor,  are  based.  In- 
asmuch, however,  as  I  think  that  the  court  was  as  a  matter  of  law  en- 
tirely without  jurisdiction  to  punish  the  judgment  debtor  in  this  pro- 
ceeding, these  points  need  not  be  considered. 

[1,  2]  There  is  no  doubt  that  the  judgment  debtor  cannot  be  punish- 
ed for  any  disobedience  of  the  injunction  order  obtained  in  the  original 
order  of  examination,  for  the  injunction  continued  only  until  the  fur- 
ther order  of  the  court,  and  the  order  appointing  the  receiver  consti- 
tuted such  an  order.  The  learned  justice  at  Special  Term  therefore 
correctly  decided  that  the  motion  to  punish  for  contempt  must  rest 
upon  the  failure  of  the  judgment  debtor  to  give  true  testimony  at  his 
examination  as  to  the  ownership  of  the  saloon  subsequently  trans- 
ferred to  him.  Assuming  that  this  testimony  given  was  false,  yet  the 
false  swearing  in  itself  cannot  lay  the  basis  for  an  order  punishing  the 
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witness  for  contempt.  That  point  was  directly  determined  by  this 
court  in  Bernheimer  v.  Kelleher,  31  Misc.  Rep.  465,  64  N.  Y.  Supp.  409, 
and  the  learned  justice  at  Special  Term  expressly  recognized  the  bind- 
ing nature  of  that  decision.  He  decided,  however,  that  inasmuch  as 
the  judgment  debtor  swore  that  he  did  not  own  the  property  he  was 
guilty  of  a  "premeditated  evasion  of  a  statement  regarding  his  proper- 
ty, as  well  as  suppressing  the  fact  of  its  ownership  when  interrogated 
with  respect  thereto,"  and  that  he  may  be  punished  for  such  evasion. 
The  difficulty  with  that  conclusion  is  that  the  judgment  debtor  certainly 
did  not  evade  an  examination  nor  contumaciously  refuse  to  answer 
questions.  On  the  contrary,  he  answered  the  questions  directly,  and 
swore  then,  as  he  does  now,  that  he  did  not  own  the  property  in  ques- 
tion ;  and  unless  the  court  now  has  power  to  determine  summarily  that 
this  statement  is  false,  and  to  punish  for  such  falsehood,  I  cannot  see 
how  the  order  under  consideration  can  be  sustained. 

It  is  urged  that  the  decision  of  Matter  of  Becker  v.  Gerlich,  72  Misc. 
Rep.  157,  129  N.  Y.  Supp.  614,  is  authority  for  this  order.  In  that 
case,  however,  the  judgment  debtor  contumaciously  refused  to  give 
testimony  on  his  examination,  either  true  or  false,  but  shielded  himself 
with  the  plea  of  "I  don't  remember,"  under  circumstances  which  made 
those  words  equivalent  to  "I  refuse  to  answer,"  and  for  such  refusal 
he  was  punished.  Where,  however,  the  judgment  debtor  does  answer 
the  question  directly,  he  has  not  refused  to  answer,  nor  has  he  evaded 
the  questions,  and  he  cannot  be  punished  for  a  conteitipt  if  he  answers 
falsely.  Upon  the  bare  issue  of  perjury  he  is  entitled  to  a  trial  before  a 
jury  under  the  safeguards  of  the  criminal  law.  The  order  punishing 
the  judgment  debtor  for  contempt  should  therefore  be  reversed,  with 
costs,  and  the  motion  denied. 

Order  punishing  the  debtor  for  contempt  reversed,  with  $10  costs 
and  disbursements.  Appeal  from  order  denying  motion  to  open  the 
supplementary  proceedings  disniissed,  without  costs,  but  with  disburse- 
ments.   All  concur. 
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LOPES  V.  LINCH.    (No.  7412.) 
(Supreme  Court,  Ai^)eUate  Division,  First  Department    June  4, 1915.) 

1.  Street  Railboads  «=»114 — ^Accident  on  Tback — Conteibutobt  Nkgui- 

GENCE. 

PlaintliT,  riding  with  bis  father  on  a  heavily  laden  wagon  drawn  by 
one  horse,  who  saw  a  car  coming  rapidly  toward  it  and  remained,  though 
Ills  father  did  not  halt  or  change  the  course  of  the  wagon,  and  who,  when 
he  saw  the  car  a  short  distance  away,  told  his  father  to  go  ahead,  where- 
upon the  wagon  went  on  the  track  an'd  its  rear  end  was  struck,  was  guilty 
of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  §§  23&- 
250;    Dec.  Dig.  <^=>114.] 

2.  NsoLioENcs  «=»93 — Conteibutobt  Nxouoencb — Imputed  Nbouoencb. 

Plaintifl,  who  was  not  only  fully  aware  of  the  danger  from  the  ap- 
proaching car,  but  was  actively  directing  the  movements  of  the  wagon, 
was  chargeable  with  the  contributory  negligence  of  his  father,  if  any. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  H  147-160;  Dec. 
Dig.  «=s>03.] 

Dowling,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Antonio  Lopes  agaiiist  George  W.  Linch,  as  receiver  of 
the  Second  Avenue  Railroad  Company.  From  a  judgment  entered  on 
a  verdict,  and  from  an  order  denying  a  motion  for  a  new  trial,  the 
defendant  appeals.  Judgment  and  order  reversed,  and  complaint  dis- 
missed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING, and  HOTCHKISS,  JJ. 

Charles  H.  Tuttle,  of  New  York  City  (Harold  R.  Medina,  of  New 
York  City,  on  the  brief),  for  appellant. 

Moses  Feltenstein,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  Plaintiff  was  injured  by  being  thrown  from  a 
wagon,  which  was  struck  and  overturned  by  one  of  the  defendant's 
cars  while  attempting  to  cross  the  tracks  of  defendant's  road.  The 
wagon,  which  was  drawn  by  one  horse  and  was  of  the  closed  type, 
was  loaded  with  barrels  and  other  receptacles  filled  with  vegetables, 
and  according  to  plaintiff's  estimate  weighed  altogether  about  eight 
tons.  The  plaintiff  was  sitting  on  the  seat  in  front,  beside  his  father, 
who  was  driving.  The  wagon  was  going  north  on  the  east  side  of 
Second  avenue,  on  which  there  are  two  lines  of  track,  one  running 
north  and  the  other  south.  When  at  about  Thirty-Sixth  street,  where 
it  was  their  intention  to  cross,  the  direction  of  the  wagon  having  al- 
ready been  turned  to  the  west,  according  to  plaintiff's  testimony,  both 
he  and  his  father  looked  to  see  if  the  road  was  clear,  and  plaintiff  saw 
the  car  a  little  to  the  north  of  Thirty-Fifth  street  coming  "pretty  fast." 
Without  halting  or  changing  the  course  of  the  wagon,  which  continued 
on  its  way,  and  just  as  it  was  "about  to  get  on  the  track,"  plaintiff 
looked  again  and  saw  the  car  about  the  distance  of  "three  pillars"  of 
the  elevated  road  away,  and  plaintiff  then  told  his  father  "to  go  ahead." 

^=»For  otber  cases  see  same  topic  ft  KEY-NUMBER  la  all  Key-Numbered  Digests  ft  ludezM 
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Plaintiff  again  looked  when  the  car  was  125  feet  away,  its  speed  ap- 
parently unchanged.  At  this  time  the  horse  or  some  part  of  the  wagon 
was  on  the  track,  and  plaintiff  jold  his  father  "to  whip  the  horse,  that 
the  car  was  coming."  Thus  urged,  the  horse  "tried  all  he  could,  with 
the  heavy  load  he  had,"  and  had  succeeded  in  drawing  all  but  the 
"back  part"  of  the  wagon  clear  of  the  track  when  it  was  struck. 

[1,  2]  On  this  state  of  facts  the  case  cannot  be  distinguished  from 
a  number  of  cases  where  recovery  has  been  denied  on  the  ground  of 
plaintiff's  contributory  negligence-.  Netterfield  v.  N.  Y.  City  Ry.  Co., 
129  App.  Div.  56,  113  N.  Y.  Supp.  434:  Litzour  v.  N.  Y.  City  Ry. 
Co.,  116  App.  Div.  477,  101  N.  Y.  Supp.  990;  Clancy  v.  Troy  &  Lan- 
singburgh  R.  R.  Co.,  88  Hun,  496,  34  N.  Y.  Supp.  877.  The  court 
charged  that  the  contributory  negligence,  if  any,  of  the  plaintiff's  fa- 
ther, who  drove  the  wagon,  was  not  attributable  to  plaintiff.  The 
plaintiff  not  only  was  fully  aware  of  the  danger  to  be  apprehended 
ffom  the  approaching  car,  but  was  an  active  participant  in  directing 
the  movements  of  the  wagon.  Under  these  circumstances  he  is  charge- 
able with  the  negligence  of  his  father.  Brickell  v.  N.  Y.  C.  &  H.  R. 
R.  Co.,  120  N.  Y.  290,  24  N.  E.  449,  17  Am.  St.  Rep.  648;  Donnelly 
V.  Brooklyn  City  R.  R.  Co.,  109  N.  Y.  16,  22,  15  N.  E.  733. 

The  judgment  should  be  reversed,  with  costs,  the  complaint  dis- 
missed, with  costs,  and  the  finding  that  the  plaintiff  was  free  from 
contributory  negligence  is  reversed. 

INGRAHAM,  P.  J.,  and  CLARKE  and  SCOTT,  JJ..  concur. 
DOWLING,  J.,  dissents. 


HORN  y.  MARQOLIS  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  8,  191S.) 

Replevin  €=9103 — Judgment  fob  Defendant— Sufficiency. 

In  replevin,  a  Judgment  for  defendants,  with  costs,  which  did  not  pro- 
vide for  the  return  of  the  property,  or  fix  any  value,  or  give  damages  for 
Its  seizure,  Is  meaningless,  and  will  be  reversed ;  the  plaintiff  being  in  pos- 
session of  the  goods. 

[Ed.  Note. — For  other  cases,  see  Replevin,  Cent.  Dig.  tf  398-411 ;  Dec 
Dig.  <S=»103.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Samuel  Horn  against  Harry  Margolis  and  another.  From 
a  judgment  for  defendants  and  an  order  denying  new  trial,  plaintiff 
appeals.    Reversed  and  remanded. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Samuel  Dickstein,  of  New  York  City,  for  appellant. 
Samuel  M.  Shack,  of  New  York  City,  for  respondents. 

LEHMAN,  J.  The  plaintiff  has  brought  an  action  in  replevin,' and 
by  virtue  of  the  writ  of  replevin  has  in  his  possession  the  property 

€=»For  other  eases  see  same  topic  6  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Induas 
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which  is  the  subject-matter  of  the  action.  The  defendant  Margolis  is 
in  default  for  failure  to  answer,  and  the  defendant  Yamansky  has  an- 
swered, denying  the  alleged  conversion,  and  setting  up  a  counterclaim 
for  damages  suffered  by  the  seizure  of  the  goods  under  the  writ.  After 
the  case  was  tried,  judgment  was  rendered  against  the  plaintiff  in  favor 
of  the  defendants  for  the  sum  of  $10  costs. 

Although  I  have  some  doubts  as  to  whether  any  judgment  against 
the  plaintiff  is  in  accordance  with  the  weight  of  evidence,  tliat  point 
need  not  be  considered  here,  for  the  reason  that  the  judgment  obvious- 
ly does  not  dispose  of  the  issues  raised  by  the  pleadings.  It  absolutely 
fails  to  provide  for  the  return  of  the  property,  or  to  fix  any  value  for 
the  chattels,  or  give  any  damage  for  its  seizure.  In  its  present  form 
the  judgment  is  meaningless.  The  plaintiff  is  in  possession  of  the 
goods,  and  neither  possession  nor  damages  have  been  awarded  to  the 
defendant,  yet  the  judgment  is  in  favor  of  the  defendants,  with  $10 
costs.    The  judgment  should  therefore  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 


DOHAN  v.  MYETLE  BOWMAN,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department    Jnne  8,  1915.) 

1.  BVIDEROR    «=»U6 — ADMISSIBDUTT— SZFLANATOBT    MATTEBS— ACCOUNTS. 

In  an  action  for  a  balance  due  for  work  and  labor  performed,  where 
plaintiff  was  permitted  to  show  the  value  of  such  services  by  testifying 
that  ttiere  was  an  accounting  on  January  19,  1914,  which  Included  all 
past  transactions,  It  was  proper  to  permit  the  defendant  to  go  into  all 
past  Indebtedness. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {f  134,  135; 
Dec.  Dig.  «=»116.] 

2.  Work  and  Labor  <&=>28 — Judgment— Sutficienct  of  Evidence. 

In  an  action  for  the  balance  due  for  work  and  labor,  evidence  held  in- 
sufficient to  sustain  a  Judgment  for  plaintiff  for  $500. 

[Ed.  Note. — ^For  other  cases,  see  Work  and  Labor,  Cent  Dig.  {§  17,  65; 
Dec.  Dig.  «=»28.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Joseph  Dohan  against  Myrtle  Bowman,  Incorporated. 
From  a  judgment  entered  in  favor  of  the  plaintiff  for  $534.31  dam- 
ages and  costs,  after  a  trial  by  the  court  without  a  jury,  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

S.  F.  Peavey,  Jr.,  of  New  York  City,  for  appellant 
Elias  Rosenthal,  of  New  York  City,  for  respondent. 

-  LEHMAN,  J.     The  complaint  herein  sets  forth  two  causes  of 
action.    The  first  cause  of  action  is  for  goods  alleged  to  have  been 

4=»For  otber  cases  see  some  topic  A  KEY-NUMBER  In  »U  Key-Mumbarad  OisastB  &  IndezM 
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sold  and  delivered  to  the  defendant  in  October,  1913.  The  second 
cause  of  action  is  for  a  balance  alleged  to  be  due  for  work,  labor, 
and  services  performed  between  September  1,  1913,  and  September 
14,  1914.  It  appeared  that  the  plaintiff  for  some  years  prior  to  Sep- 
tember, 1914,  had  done  business  with  the  defendant,  and  had  been 
regularly  in  its  employ  since  September,  1913.  He  was  unable  to 
give  any  exact  figures  as  to  the  amount  owed  to  him  prior  to  Jan- 
uary 19,  1914,  but  he  testified  that  on  that  date  he  had  an  accounting 
with  the  defendant,  and  it  was  found  that  the  defendant  owed  him 
the  sum  of  $405.  Thereafter  he  testified,  refreshing  his  memory  from 
a  memorandum  book  as  to  the  number  of  days  he  had  worked  until 
August  8th.    He  was  then  asked : 

"Q.  That  makes  a  total  of  $1,638.18?  A.  Tes.  Q.  Now,  what  else  have 
yon?  A.  Two  days  on  August  10th,  $16.88;  from  the  14th  down,  $40.71.  Q. 
Then  that  made  a  total,  with  these  two  figures  that  you  Just  gave  me,  of 
$1,795.87?    A.  Xes." 

He  then  testified  that  he  had  received  certain  payments,  and  stated 
that  these  payments  amounted  to  the  sum  of  $1,208.10,  leaving  a  bal- 
ance due  of  $587.77. 

[1]  The  defendant  attempted  to  meet  this  testimony  by  a  denial  of 
the  accounting,  by  showing  that  it  had  paid  to  the  plaintiff  more 
than  was  due  him,  and  produced  a  mass  of  checks  and  receipts  gobg 
back  to  the  year  1912.  In  one  sense  every  voucher  referring  to  a 
period  prior  to  September,  1913,  was  immaterial,  under  a  complaint 
for  work,  labor,  and  services  beginning  at  that  date.  However, 
since  the  plaintiff  was  permitted  to  show  the  value  of  these  services 
by  testimony  that  there  was  an  accounting  on  January  19,  1914,  which 
included  all  past  transactions,  it  was  proper  to  permit  the  defendant 
to  go  into  all  past  indebtedness. 

[2]  Although  the  trial  justice  admitted  all  this  testimony,  he  ap- 
parently gave  it  no  credence,  but  gave  the  plaintiff  judgment  for  $500. 
So  far  as  concerns  the  denial  of  any  accounting  on  January  19,  1914, 
the  trial  justice  had  a  perfect  right  to  give  credence  to  the  plaintifFs 
testimony  if  the  plaintiff  impressed  him  as  truthful,  for,  while  the 
defendant  has  shown  large  payments  to  the  plaintiff  before  that  date, 
I  fail  to  find  in  the  record  any  definite  testimony  upon  which  any 
finding  could  be  based  as  to  the  amount  to  which  the  plaintiff  was 
entitled  previous  to  that  date.  Conceding,  therefore,  that  the  de- 
fendant made  all  the  payments  he  claims  to  have  made  before  that 
date,  it  does  not  follow  that  the  plaintiff  was  not  still  entitled  to  the 
amount  he  claims  was  admitted  on  the  accounting.  We  may  there- 
fore properly  begin  any  computation  of  the  amount  now  due  to  the 
plaintiff  with  the  premise  that  $405  was  due  him  on  January  19th. 
After  that  date  the  plaintiff  claims  that  he  was  paid  the  sum  of 
$1,208.10,  made  up  of  various  items  admitted  by  the  plaintiff,  though 
it  is  to  be  noted  that  the  items  so  admitted  total  somewhat  less  than 
the  sum  which  plaintiff  admits  having  received. 

To  meet  this  testimony  the  defendant  introduced  in  evidence  a  mass 
of  vouchers,  consisting  of  checks  to  plaintiff's  order  and  receipts, 
which  total  according  to  my  calculation  about  $1,400.    The  plaintiff 
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has  made  no  attempt  to  explain  these  vouchers,  and  without  explana- 
tion the  trial  justice  had  no  right  to  disregard  them  in  favor  of  the 
plaintiff's  vague  testimony.  In  addition,  it  must  be  pointed  out  that 
the  plaintiff's  conclusion  that  the  items  to  his  credit  total  the  sum  of 
$1,795.87  is  not  borne  out  by  his  testimony.  According  to  my  own 
calculation,  they  amount  only  to  a  total  of  $1,647.25.  It  is  quite  pos- 
sible that  upon  a  new  trial  the  plaintiff  may  be  able  to  explain  these 
discrepancies,  as  well  as  the  vouchers  produced  by  the  defendant ;  but 
I  cannot  find  in  the  present  record  any  justification  for  the  amount  of 
the  judgment. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


MESTRUM  V.  CRANIDES. 
(Supreme  C!onrt,  Appellate  Term,  Elrst  Department    June  3,  1915.) 

1.  Appeal  aitd  Ehror  «=978 — Decisions  Reviswable. 

A  judgment  sustaining  a  demurrer  and  dismissing  a  complaint  on  the 
merits  is  a  final  Judgment,  from  which  an  appeal  may  be  taken. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {§  426, 
434,  464-477,  480,  481 ;    Dec.  Dig.  «=>78.] 

2.  CouitTS  «=»188 — ^New  York  MrrwiciPAi.  Cottbt — JuBisDacrioN. 

Municipal  Court  Act  (Laws  1902,  c.  580)  §  261,  declares  that  a  Judg- 
ment of  the  Municipal  Court,  docketed  wiUi  the  county  clerk,  is  deemed 
a  Judgment  of  the  Supreme  Court,  and  may  be  enforced  as  such,  but  noth- 
ing shall  prevent  the  Municipal  Court  from  vacating  or  setting  it  aside. 
Held  that,  while  the  Municipal  Court  does  not  have  Jurisdiction  of  an  ac- 
tion on  a  Judgment  rendered  in  a  court  of  record.  It  bad  Jurisdiction  of 
an  action  on  its  Judgment  so  docketed;  tbe  docketing,  while  giving  the 
Judgment  the  effect  of  one  of  the  Supreme  Court,  not  changing  the  court 
in  whlcb  It  was  rendered. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  412,  439,  440,  442, 
447,  448,  451,  452,  454,  458,  464,  465,  467,  468 ;   Dec.  Dig.  <3=>188.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Henry  Mestrum  against  Charles  Cranides.  From  an  or- 
der sustaining  defendant's  demurrer  to  the  complaint,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Charles  A.  Wilson,  of  New  York  City,  for  appellant 
Elias  Rosenthal,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  herein"  sues  in  the  Municipal  Court  up- 
on a  judgment  obtained  in  that  court  and  thereafter  docketed  in  the 
office  of  the  county  clerk  of  the  county  of  New  York.  The  defend- 
ant demurred  to  the  complaint,  and  the  trial  justice  sustained  the  de- 
murrer and  dismissed  the  complaint  on  the  merits. 

[1]  There  can  be  no  doubt  that  the  so-called  order  adjudging  that 
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the  action  is  dismissed  upon  the  merits  is  a  judgment,  and  that  the 
plaintiff's  practice  in  appealing  therefrom  is  correct.  The  appellant 
does  not  upon  this  appeal  question  the  power  of  the  court  to  dismiss 
the  complaint  upon  the  merits,  though  there  is  serious  doubt  as  to  the 
power  of  the  court  to  grant  such  a  judgment  in  this  case.  See  Car- 
penter V.  Pimer,  52  Misc.  Rep.  485,  102  N.  Y.  Supp.  461.  We  need, 
therefore,  not  pass  upon  this  point  on  this  appeal,  but  may  properly 
confine  ourselves  to  the  question  of  law  raised  by  the  demurrer. 

[2]  The  Municipal  Court  has  jurisdiction  in  "an  action  upon  a  judg- 
ment rendered  in  any  court  not  being  a  court  of  record,"  and  the  plain- 
tiff contends  that,  even  though  he  has  filed  a  transcript  and  dodceted 
the  judgment  in  the  office  of  the  county  derk,  the  judgment  hereto- 
fore rendered  in  the  Municipal  Court  remains  a  judgment  of  that 
court.  The  learned  tried  justice,  however,  sustained  the  demurrer  on 
the  ground  that  under  section  261  of  the  Municipal  Court  Act  the 
judgment  is  now  a  judgment  of  the  Supreme  Court.  That  section  pro- 
vides that: 

The  "judgment  Is  deemed  a  judgment  of  the  Supreme  Ck>urt  and  may  be 
enforced  accordingly.  But  nothing  In  this  section  shall  be  construed  to  pre- 
vent the  Municipal  Court  from  vacating,  setting  aside  or  modifying  tbe 
judgment  as  hereiiiI>efore  provided." 

There  can,  of  course,  be  no  question  but  that  after  the  judgment  of 
the  Municipal  Court  has  been  duly  docketed  in  the  county  clerk's  office 
it  may  be  enforced  as  if  it  were  a  judgment  of  the  Supreme  Court. 
The  learned  trial  justice,  however,  has  overlooked  the  fact  that  the 
Municipal  Court  Act  gives  to  the  Municipal  Court  jurisdiction  of  ac- 
tions upon  judgments  "rendered"  in  any  court  not  of  record,  and  even 
though,  after  the  filing  of  a  transcript  of  a  judgment  of  the  Municipal 
Court  in  the  county  clerk's  office,  it  is  "deemed  a  judgment  of  the  Su- 
preme Court,"  yet  it  is  not  a  judgment  rendered  in  that  court.  This 
distinction  is  clearly  pointed  out  in  the  opinion  of  Earl,  J.,  in  the  case 
of  Dieffenbach  v.  Roch,  112  N.  Y.  622,  20  N.  E.  560,  2  L.  R.  A.  829. 
In  that  case  the  Court  of  Appeals  was  called  upon  to  construe  section 
380  and  subdivision  7  of  section  382  of  the  Code  of  Civil  Procedure, 
which  at  that  time  read  as  follows : 

Section  380:  "Hie  foilowlng  actions  must  be  commenced  within  the  fol- 
lowing periods  after  the  cause  of  action  has  accrued." 

Section  382,  subd.  7:  "An  action  upon  a  judgment  rendered  in  a  court 
not  of  record.  •  •  •  The  cause  of  action  In  such  a  case  la  deemed  to  have 
accrued  when  final  Judgment  was  rendered." 

It  was  there  urged,  just  as  in  this  case,  that  since  section  3019  pro- 
vides that  after  filing  a  transcript  judgment  of  a  justice  of  the  peace 
"the  judgment  is  deemed  a  judgment  of  the  County  Court  of  that  coun- 
ty and  must  be  enforced  accordingly,"  it  ceases  to  be  a  judgment  ren- 
dered in  a  court  of  record;  but  the  court  overruled  this  contention, 
stating : 

"To  sustain  the  contention  of  the  plaintiff,  it  must  be  held  that  his  judg- 
ment was  rendered,  within  the  meaning  of  the  statute,  In  the  County  Court 
when  It  was  docketed  there.  Such  a  meaning  of  the  word  'rendered'  is  cer- 
tainly not  according  to  the  common  understanding.  Ordinarily  no  one  would 
caderstandi  that  a  judgment  which  had  been  recovered  In  a  justice's  ooart, 
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and  subsequently  docketed  In  the  Connty  Court,  was  In  any  sense  renderfed 
In  the  County  Court,  and  there  Is  no  countenance  for  such  a  meaning  to  be 
found  In  any  statute.  The  word  'rendered,'  as  applied  to  Judgments,  Is  many 
times  used  in  the  Code  and  other  statutes,  and  always  in  the  sense  of  Judg- 
ments given  by  Judicial  action.  •  *  *  After  a  Justice's  Judgment  has  been 
docketed  In  the  county  clerk's  oflSce,  It  becomes  a  mere  statutory  Judgment 
of  the  County  Court  It  Is  not,  in  fact,  a  Judgment  of  that  court.  There 
has  been  no  Judicial  action  there,  and  no  Judgment  has  been  in  fact  entered 
or  rendered." 

While,  of  course,  the  case  cited  actually  determined  only  the  mean- 
ing of  the  word  "rendered"  as  used  in  the  statute  of  limitation,  the 
reasoning  is  equally  applicable  to  the  interpretation  of  the  same  word 
as  used  in  the  Municipal  Court  Act.  Moreover,  it  seems  to  me  that 
in  the  case  of  Keve  v.  Columbia  K.  H.  C.  M.  Co.,  159  App.  Div.  738, 
144  N.  Y.  Supp.  961,  the  Appellate  Division  of  this  department  de- 
"cided  that  an  action  may  be  maintained  in  the  Municipal  Court  upon 
a  judgment  of  that  court,  even  after  a  transcript  has  been  filed  in  the 
county  clerk's  office. 

Judgment  reversed,  with  costs,  and  demurrer  overruled,  with  $10 
costs,  with  leave  to  defendant  to  withdraw  his  demurrer  and  answer 
within  five  days  after  service  of  a  copy  of  this  order  entered  hereon, 
upon  payment  of  costs  in  this  court  and  in  the  court  below.  All  con- 
cur. 


STANDARD  MAIL  ORDER  CO.  t.  KAUFMAN  et  al.    (No.  7448.) 
(Supreme  Court,  Appellate  Division,  First  Department.    June  4,  1916.) 

Discovert  <^940 — Examination  or  PLAiNxirr— Pbopbibty. 

Where  the  moving  affldavit,  upon  which  an  order  for  the  examination 
before  trial  of  plaintiff  was  obtained,  clearly  showed  that  the  defendants 
desired  to  disprove  by  plaintiff  all  allegations  which  it  was  necessary 
for  such  plaintiff  to  establish  to  make  out  a  prima  facie  case  of  con- 
spiracy, the  order  for  examination  will  be  vacated,  since  an  attempt 
to  cross-examine  a  plaintiff  on  its  own  case  before  trial  Is  improper. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  gf  52,  53;  Dec. 
Dig.  <g=40.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Standard  Mail  Order  Company  against  Harry  Kauf^ 
man  and  others.  From  an  order  denying  plaintiff's  motion  for  an  or- 
der vacating  and  setting  aside  an  order  for  its  examination  before  trial, 
plaintiff  appeals.    Reversed,  and  motion  to  vacate  the  order  granted. 

See,  also,  152  N.  Y.  Supp.  1144. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Taylor,  Jackson  &  Brophy,  of  New  York  City  (Sidney  W.  Fish,  of  " 
New  York  City,  of  counsel),  for  appellant. 

Myers  &  Goldsmith,  of  New  York  City  (Emanuel  J.  Myers,  of  New 
York  City,  of  counsel,  and  Josiah  Canter,  of  New  York  City,  on  the 
brief),  for  respondents. 
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CLARKE,  J.  The  complaint  alleges  a  conspiracy  between  the  de- 
fendants and  one  of  the  plaintiff's  employes  by  means  of  which, 
through  the  payment  of  large  sums  of  money  by  the  defendants  to 
said  employe,  plaintiff  bought  from  the  defendants  more  than  it  needed, 
paid  higher  prices  than  it  ought,  and  received  inferior  goods,  whereby 
the  defendants  cheated  plaintiff  and  paid  bonuses  or  commissions  to 
said  employe,  in  order  to  get  the  business,  of  upwards  of  $6,000.  It 
demands  damages  accruing  to  it  from  such  action  and  such  conspiracy. 

There  is  no  affirmative  defense  set  up  in  the  answer.  The  moving 
affidavit,  upon  which  the  order  for  the  examination  of  plaintiff  was 
obtained,  clearly  shows  that  the  defendants  desire  to  disprove  by  plain- 
tiff all  the  allegations  of  plaintiff  which  it  must  establish  in  order  to 
make  out  its  prima  facie  case.  Obviously  there  is  merely  an  attempt 
to  cross-examine  plaintiff  on  its  own  case  before  trial.  This  may  not 
be  done.  Siede  v.  Newkirk,  148  App.  Div.  864,  133  N.  Y.  Supp.  623, 
is  precisely  in  point. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  vacate  the  order  for  examination  be 
granted,  with  $10  costs.    All  concur. 


REYNOLDS  V.  REYNOLDS.     (No.  7387.) 

(Supreme  Court,  Appellate  Division,  First  Department     June  4,  1915.) 

DivoBcE  iS=»217 — Alimont — Duplicate  Payments. 

An  interlocutory  Judgment  in  a  divorce  action  aa  to  the  pajrment  of 
alimony  will  be  modified  nunc  pro  tunc,  by  providing  that  payments  there- 
under should  be  credited  to  defendant  on  account  of  a  separation  agree- 
ment, which  obligated  blm  to  make  certain  payments,  to  protect  him  from 
any  liability  for  duplicate  payments  under  the  alimony  Judgment  and 
such  separation  agreement. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent.  Dig.  {f  637,  638;  Dec. 
Dig.  «=»217.] 

Dowling,  J.,  dissenttng. 

Appeal  from  Special  Term,  New  York  County. 

Suit  for  divorce  by  Mary  A.  Reynolds  against  John  J.  Reynolds. 
From  an  interlocutory  judgment  granted  after  trial,  defendant  ap- 
peals.   Judgment  modified,  as  requested  by  defendant. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING, and  HOTCHKISS,  JJ. 

William  Lesser,  of  New  York  City,  for  appellant. 
Robert  Kelly  Prentice,  of  New  York  City,  for  respondent 

PER  CURIAM.  On  the  argument  appellant's  counsel  stated  that 
the  sole  object  of  the  appeal  was  to  protect  his  client  against  liability 
for  duplicate  payments,  one  of  alimony  as  fixed  in  the  judgment  ap- 
pealed from,  and  the  other  for  payments  under  the  separation  agree- 
ment, and  that  he  would  be  satisfied  with  such  a  modification  of  the 
judgment  as  would  save  appellant  from  any  such  apprehended  liabil- 

®=3For  oUier  exes  see  same  topic  &  KEY-NUUBER  In  aU  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


Sup.  Ct.)      ASBESTOS  FLASTEBINO  CO.  V.  NOUCB088  BEOS.  CO.  681 

ity.  The  protection  thus  sought  can  be  secured  by  modifying  the  sec- 
ond conclusion  of  law  contained  in  the  judgment,  nunc  pro  tunc  as  of 
the  date  of  its  entry,  by  adding  thereto  the  words :  All  payments  so 
made  to  her  to  be  credited  as  pa)rments  by  the  defendant  on  account 
of  the  separation  agreement  heretofore  entered  into  between  the  plain- 
tiff and  defendant  and  dated  October  26,  1911. 
The  judgment  should  be  modified  accordingly,  without  costs. 

BOWLING,  J.  I  dissent,  upon  the  ground  that  the  court  was  with- 
out power  to  award  alimony  while  there  was  a  valid  outstanding  sep- 
aration agreement  between  the  parties,  which  included  a  provision  for 
the  wife's  support 


ASBESTOS  PLASTERING  CO.  T.  NOBGROSS  BROS.  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    June  S,  1915.) 

1.  Contracts  <S=3320 — Actions— Stjbbtantiai,  Pbbpobmance. 

While  a  contractor  may  recover,  it  he  has  substantially  performed  his 
agreement,  he  cannot  where  the  contract  has  not  been  completely  per- 
formed, recover  the  agreed  price,  and  he  must  prove  the  costs  of  remedy- 
ing the  defects  or  completing  the  work. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  {§  1459,  1489, 
1493-1527;    Dec  Dig.  «=9320.] 

2.  COTJBTS    €=9189 — MtJNICIPAI,   CotTBTS— AinOTDMBWT   OT   PUtADIJfOa 

Under  Municipal  Court  Act  (liaws  1902,  a  580)  {  166,  providing  that 
the  conrt  must,  upon  application,  allow  a  pleading  to  be  amended  at  any 
time  if  substantial  Justice  will  be  promoted  thereby,  defendant,  sued  by 
a  subcontractor  who  had  only  substantially  performed,  may,  having  given 
two  weeks'  notice  of  intention  to  amend  its  answer.  Introduce  counter- 
claims arising  out  of  the  same  contract 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {8  409,  412,  413,  429, 
458;    Dec.  Dig.  (S=»189.] 

Appeal  from  Mimicipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Asbestos  Plastering  Company  against  the  Norcross 
Bros.  Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Argued  March  term,  1915,  before  I^HMAN,  HENDRICK,  and 
COHALAN,  JJ. 

George  H.  D.  Foster,  of  New  York  City,  for  appellant. 
Aronson  &  Salant,  of  New  York  City  (Louis  Salant,  of  New  York 
City,  of  counsel),  for  respondent. 

COHALAN,  J.  Plaintiff,  a  subcontractor,  sues  the  defendant,  a 
general  contractor,  to  recover  a  balance  upon  a  written  contract,  by 
the  terms  of  which  it  was  to  do  lathing,  plastering,  and  stucco  work 
for  the  residence  of  one  Whittal  at  Shrewsbury,  in  the  state  of  Massa- 
chusetts. The  complaint  alleged  full  and  complete  performance  by  the 
plaintiff. 
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The  defendant  asserts  that  there  was  neither  a  performance  nor  a 
substantial  performance  of  the  tenns  of  the  contract,  and  even  if  it  had 
been  shown  that  there  was  a  substantial  performance  there  was  no 
proof  of  the  cost  of  remedying  the  obvious  defects  and  the  uncompleted 
work  left  by  the  plaintiff ;  that  there  was  no  allowance  made  for  any 
defect  whatsoever,  except  $20  allowed  for  certain  whitewashing.  It 
would  seem  that  on  its  own  proof  the  plaintiff  failed  and  refused  to 
remedy  certain  defects  in  the  plastering  and  stucco ;  that  it  did  not 
m:ike  parts  of  the  stucco  of  the  color  directed  by  the  architect,  and 
did  not  do  the  whitewashing ;  and  that  its  failure  to  do  this  work  was 
willful  and  intentional. 

The  court  properly  charged  the  jury  with  respect  to  the  whitewash- 
ing, but  refused  to  so  charge  with  regard  to  the  plastering  and  to  the 
stucco  work.  The  defendant  raised  the  point,  not  only  as  to  the  failure 
of  proof  of  substantial  performance,  but  also  as  to  the  necessary  proof 
in  case  it  had  been  found  contrary  to  the  evidence  that  there  was  a 
substantial  performance.  The  court  was  requested  to  charge  that  the 
verdict  of  the  jury  must  be  based  upon  evidence  of  the  actual  cost  to 
the  defendant,  and  the  court  refused  to  so  charge.  There  was  no  evi- 
dence adduced  either  as  to  the  actual  cost  or  the  reasonable  cost  of 
repairing  the  conceded  defects  in  the  plastering  in  the  building.  The 
defendant  was  prevented  from  showing  that  the  color  of  parts  of  the 
stucco  work  was  not  approved  by  the  architect,  notwithstanding  that 
article  11  of  the  contract  contained  these  provisions:  That  the  work 
was  to  be  done  under  the  direction  of  the  architect;  that  additional 
drawings  and  explanations,  as  might  be  necessary  to  detail  and  illus- 
trate the  work  to  be  done,  was  to  be  furnished  by  the  architect ;  and 
that  the  parties  to  the  agreement  were  to  conform  to  and  abide  by  the 
same,  so  far  as  they  might  be  consistent  with  the  purpose  and  intent 
of  the  original  drawings  and  specifications. 

There  was  undisputed  evidence  in  the  case  that  there  were  defects 
in  the  plastering,  and  these  defects  were  not  remedied  by  the  plaintiff 
after  due  notice,  and  so  far  as  the  stucco  work  was  concerned  there 
was  no  evidence  given  with  regard  to  a  compliance  with  the  terms  of 
the  contract  and  the  specifications.  Moreover,  the  contract  and  speci- 
fications constituted  a  guaranty  and  warranty  of  the  plaster  and  stucco 
work.  In  addition  to  the  defective  condition  of  the  work  left  by  the 
plaintiff,  further  defects  developed  in  both  the  plastering,  which  was 
warranted  for  one  year,  and  in  the  stucco  work,  which  was  warranted 
for  five  years,  prior  to  the  expiration  of  the  first  year  of  the  work. 

[1]  If  the  failure  to  perform  all  the  terms  of  the  contract  in  full 
was  slight  and  unintentional,  the  judgment  might  be  sustained.  Sub- 
stantial performance  is  performance,  except  as  to  unsubstantial  omis- 
sion with  compensation  therefor.  Spence  v.  Ham,  27  App.  Div.  379, 
iO  N.  Y.  Supp.  960,  affirmed  163  N.  Y.  220,  57  N.  E.  412,  51  L.  R.  A. 
238;  Van  Clief  v.  Van  Vechten,  130  N.  Y.  571,  29  N.  E.  1017.  In  the 
case  of  Spence  v.  Ham,  supra,  the  court  says : 

"The  doctrine  of  substantial  performance  necessarily  includes  compensation 
for  all  defects,  whlcti  are  not  so  slight  and  insignlflcant  as  to  be  safely  'over- 
looked on  the  principle  of  "de  minimis  non  curat  lex." '  Van  Clief  v.  Van 
Vechten,  supra.    Unsubstantial  defects  may  be  cured,  but  at  the  expense  ol 
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the  contractor,  not  of  the  owner.  The  contractor  cannot  recover  the  entire 
contract  price  when  defects  or  omissions  appear,  for  he  must  show,  not  only 
that  they  were  unsubstantial  and  uulntentioual,  but  also  the  amount  needed 
to  make  them  good,  so  that  It  can  be  deducted  from  the  contract  price  and 
a  recovery  had  for  the  balance  only." 

There  was  certain  extra  work  left  undone,  and  the  judgment  cannot 
be  sustained,  in  view  of  the  fact  that  there  was  a  lack  of  proof  of  the 
actual  cost  to  the  defendant  of  completing  the  work  left  undone  by  the 
plaintiff. 

[2]  There  were  other  errors  committed  on  the  trial  which  require 
a  reversal  of  the  judgment,  only  one  of  which  need  now  be  consid- 
ered. The  case  was  tried  on  December  23,  1914.  On  December  8, 
1914,  a  notice  was  Served  on  the  plaintiff,  which  apprised  it  of  the  fact 
that  the  defendant  intended  on  the  trial  to  amend  its  answer.  During 
the  progress  of  the  trial  the  defendant  moved  to  amend,  by  setting  up 
certain  counterclaims,  stating  at  the  same  time  that  a  two  weeks'  notice 
of  the  intention  to  amend  had  been  given,  and  handed  up  a  written  an- 
swer incorporating  such  amendments.  Plaintiff  did  not  plead  surprise, 
but  objected,  first,  that  the  proper  time  for  the  amendment  was  at  the 
banning  of  the  trial,  and  not  during  the  trial ;  and,  secondly,  on  the 
ground  that  a  counterclaim  constituted  an  independent  cause  of  action, 
and  was  not  a  proper  amendment. 

The  alleged  independent  causes  of  action  were  claims  which  arose 
upon  the  contract  in  suit.  The  court  refused  to  allow  the  amendment. 
This  was  error.    Municipal  Court  Act,  §  166,  provides  in  part: 

"The  court  must,  upon  application,  allow  a  pleading  to  be  amended,  at  any 
time,  if  substantial  Justice  will  be  promoted  thereby." 

See  King  v.  Dorman,  26  Misc.  Rep.  133,  55  N.  Y.  Supp.  876;  Berg- 
man V.  Neidhardt,  37  Misc.  Rep.  805,  76  N.  Y.  Supp.  900. 

The  judgment  is  reversed,  and  new  trial  ordered ;  costs  to  appellant 
to  abide  the  event.    All  concur. 


(89  Misc.  Rep.  665) 

ARTHUR  WOUTSOHN  CO.,  Inc.,  v.  JAFFE  et  al. 

(Supreme  Court,  Special  Term,  New  Tork  County.     March,  1915.) 

PIXADINO  ^=3345 — JtTDOMENT  ON  PLEADINGS— MOTIONS. 

Where,  in  an  action  on  a  written  contract  and  on  an  implied  obliga- 
tion to  pay  certain  money  received  by  defendants  for  plaintiff's  account 
under  a  written  agreement,  the  complaint  is  not  defective  In  substance 
for  failure  to  specifically  allege  that  under  the  written  agreement  as 
pleaded  and  that  alone  a  balance  is  due  plaintiff,  and  where  a  demurrer  to 
the  complaint  admits  that  a  balance  due  under  the  contract,  together 
with  the  cash  collected  by  defendants  In  connection  therewith,  exceeds 
all  defendants'  charges,  defendants'  motion  for  Judgment  on  the  pleadings 
will  be  denied,  and  plaintiff's  motion  for  a  like  Judgment  will  be  granted. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  §§  1055-1059; 
Dec.  Dig.  <8=»345.] 

Action  by  the  Arthur  Wolfsohn  Company,  Incorporated,  against 
Max  Jaffe  and  others.    Cross-motions  were  filed  under  Code  Civ.  Proc. 
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§  547,  for  judgment  on  the  pleadings.    Defendants'  motion  denied, 
and  plaintiff's  motion  granted. 
See,  also,  152  N.  Y.  Supp.  1097. 

Rosenthal  &  Heermance,  of  New  York  City,  for  plaintiff. 
Briesen  &  Knauth,  of  New  York  City,  for  defendants. 

GUY,  J.  Cross-motions  are  made  under  section  547  of  the  Code  for 
judgment  on  the  pleadings,  consisting  of  the  amended  complaint  and 
defendants'  demurrer. 

The  complaint  alleges  the  execution  by  the  parties  of  a  written  agree- 
ment that  the  defendants  would  advance  for  the  account  of  the  plain- 
tiff from  time  to  time  sufficient  funds  to  enable  the  plaintiff  to  import 
the  merchandise  of  foreign  manufacturers;''  that  the  plaintiff  would 
cause  such  merchandise  to  be  shipped  to  the  defendants,  and  as  sold 
by  the  plaintiff  assign  the  customers'  invoices  on  such  sales  to  the  de- 
fendants in  lieu  thereof,  the  defendants  to  credit  the  plaintiff  with 
the  amounts  of  such  invoices,  collect  the  same,  and,  after  reimbursing 
themselves  for  the  amount  of  their  advances,  together  with  the  nec- 
essary charges  on  the  merchandise  and  deducting  a  commission  for 
their  services,  to  pay  over  to  the  plaintiff  on  demand  the  balance  of  the 
fund ;  said  agreement  to  remain  in  force  until  canceled  by  either  party 
in  the  manner  prescribed  therein.  The  plaintiff  pleads  the  agreement 
in  legal  effect  as  aforesaid,  and  alleges  due  performance  and  the  can- 
cellation of  the  contract  as  prescribed  therein  prior  to  the  beginning 
of  the  action ;  that  during  the  existence  of  the  agreement  and  in  pur- 
suance thereof  the  defendants  received  from  the  plaintiff  assigned  in- 
voices, all  of  which  the  defendants  have  collected,  "and  in  addition 
thereto  received  for  the  plaintiff's  account  in  connection  with  said 
transactions  under  said  agreement  various  sums  in  cash,  which  said  as- 
signed and  collected  invoices  and  cash  amounted  in  the  aggregate  to 
the  sum  of  $103,719.54";  that  out  of  said  moneys  so  received  and 
collected  the  defendants  have  reimbursed  themselves  for  the  amount  of 
their  advances  for  the  purchase  of  the  merchandise,  also  for  their  nec- 
essary charges  thereon  and  commissions,  such  Advances,  charges,  and 
commissions  amounting  in  the  aggregate  to  the  sum  of  $95,348,39 ;  and 
that  by  reason  of  said  facts  there  is  due  and  owing  from  the  defend- 
ants to  the  plaintiff  $8,371.15,  no  part  of  which  has  been  paid,  although 
demanded. 

The  defendants  contend  that  the  complaint  is  insufficient,  because 
it  fails  to  allege  that,  after  charging  the  amount  of  the  defendants' 
advances,  charges,  and  commissions  against  the  moneys  collected  by 
the  defendants  on  the  assigned  invoices,  any  balance  remains  due  to 
the  plaintiff,  the  plaintiff's  allegation  being  that  the  moneys  collected 
on  the  assigned  invoices,  together  with  "various  sums  in  ca,sh"  received 
by  the  defendants  "for  the  plaintiff's  account  in  connection  with  said 
transactions  under  said  agreement,"  exceed  the  defendants'  advances, 
charges,  and  commissions  by  the  sum  of  $8,371.15.  I  do  not  think  the 
complaint  is  defective  in  substance  because  it  fails  to  show  specifically 
that  under  the  written  agreement  as  pleaded,  and  that  alone,  a  balance 
is  due  the  plaintiff.    The  plaintiff's  action  is  based,  not  oidy  on  the 
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written  contract,  but  also  on  the  alleged  implied  obligation  of  the  de- 
fendants to  pay  the  cash  claimed  to  have  been  received  by  them  for 
the  account  of  the  plaintiff  in  connection  with  the  transactions  under 
the  written  agreement.  And  as  the  demurrer  admits  that  the  balance 
under  the  contract,,  together  with  the  cash  collected  by  defendants  in 
connection  therewith,  exceeds  all  the  defendants'  charges,  I  think  the 
complaint  states  a  prima  facie  case. 

Etefendants'  motion  for  judgment  on  the  pleadings  denied,  with  $10 
costs.    Plaintiff's  motion  granted,  with  $10  costs. 

Ordered  accordingly. 


(89  Misc.  Rep.  557) 

BRITT  et  al.  T.  HOLZMAN  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    March,  1915.) 

PiXADijfG  <S=»367 — ^Anbwee— Motion  to  Makk  Certain. 

In  the  second  paragraph  of  their  answer,  defendants  denied  each  and 
every  allegation  contained  In  certain  paragraphs  of  the  complaint,  "ex- 
cept so  much  thereof  as  shall  be  thereafter  speclflcally  admitted,"  and 
In  a  separate  defense,  by  implication  only,  were  the  allegations  of  the 
complaint  admitted.  Portions  of  the  denials  contained  in  the  answer 
related  to  matters  of  which  defendant  must  have  had  knowledge,  or  which 
were  matters  of  public  record.  Held,  that  a  motion  requiring  defendants 
to  make  their  answer  more  definite  and  certain  should  be  granted. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  f{  64,  1173-1193; 
Dee.  Dig.  <8=»367.) 

Action  by  Frank  J.  Britt  and  others  against  Samuel  Holzman  and 
others.  On  motion  to  require  defendants  to  make  their  answer  more 
definite  and  certain.    Motion  granted. 

Walter  Carroll  Low,  of  New  York  City,  for  plaintiffs. 
Harry  Edwards,  of  New  York  City,  for  defendants. 

COHALAN,  J.  The  plaintiffs  move  for  an  order,  requiring  the  de- 
fendants to  make  their  answer  more  definite  and  certain.  In  para- 
graph second  of  the  answer  the  defendants  deny  each  and  every  alle- 
gation contained  in  the  eighteenth  and  twentieth  paragraphs  of  the 
complaint,  "except  so  much  thereof  as  shall  be  thereafter  specifically 
admitted."  In  a  separate  defense  set  up  in  the  answer  by  implication 
only  are  the  allegations  of  the  complaint  admitted. 

It  is  needless  to  say  that  the  denial  should  be  clear  and  specific,  such 
as  at  once  to  apprise  the  parties  and  the  court  of  the  matter  controvert- 
ed. This  form  of  denial  was  condemned  in  the  case  of  Thompson  v. 
Wittkop,  184  N.  Y.  117,  76  N.  E.  1081.  Moreover,  portions  of  the 
denials  contained  in  the  answer  relate  to  matters  of  which  the  de^ 
fendants  must  have. personal  knowledge,  or  which  are  matters  of  public 
record  capable  of  ascertainment  upon  ordinary  inquiry.  If  the  mat- 
ters of  which  the  defendants  must  have  personal  knowledge  are  mixed 
with  denials  of  allegations  which  the  defendants  cannot  deny,  it  is 
proper  practice  to  call  the  pleader's  attention  to  this  fact,  in  order  that 
an  opportunity  may  be  given  him  to  amend  his  pleading  by  omitting  the 
objectionable  portions  thereof.    Kirschbaum  v.  Eschmann,  205  N.  Y. 
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127,  98  N.  E.  328;  Dahlstrom  v.  Gemunder,  198  N.  Y.  449,  92  N.  E. 
106,  19  Ann.  Cas.  771. 

It  is  set  forth  in  the  third  paragraph  of  the  complaint  that  the  plaintiff 
recovered  a  judgment  in  the  City  Court  of  the  city  of  New  York  against 
the  defendant  Joseph  F.  Keyrouse,  that  a  transcript  of  the  judgment 
was  filed  in  the  office  of  the  clerk  of  New  York  county  and  that  an 
execution  thereof  was  issued  to  the  sheriff  of  the  county  and  by  him 
returned  unsatisfied.  There  are  other  allegations  of  a  similar  nature, 
all  of  which  are  of  public  record  and  capable  of  ascertainment  by  the 
defendants. 

The  motion  is  granted,  with  leave  to  the  defendants  to  serve  the 
amended  answer  within  20  days  from  the  date  of  the  entry  of  the 
order  filed  herein.    Ordered  accordingly. 


(89  Misc.  Rep.  51Q) 

WALKEK  T.  BRADLET  et  aL 

(Supreme  Court,  Special  Term,  Cayuga  County.    March,  1016.) 

1.  Specific  Pebfobicanck  «=>17 — ^Executobt  Contbact— Pabtiks— Heibs. 

The  Interest  of  one  contracting  party  In  an  ordinary  executory  con- 
tract for  tbe  sale  and  purchase  of  land,  descends  as  realty  on  the  death 
of  such  party,  and  an  action  for  enforcement  of  the  contract  can  be 
maintained  only  by  his  heirs. 

[Ed.  Note.— For  other  cases,  see  Specific  Performance,  Cent  Dig.  U  3S- 
46;   Dea  Dig.  «fc=>17.] 

2.  ExEcnrroBB  and  Administbatobs  «=>134 — ^Leask  fob  Tkabs— Right  to  Er- 

FOBCE— EXECTJTBIX. 

Since,  under  the  express  provisions  of  Code  Civ.  Proc.  §  2672,  a  lease 
for  years  and  all  rights  thereunder  belong  to  the  personal  representative 
of  the  owner  of  tbe  lease,  bis  executrix  may  enforce,  for  tbe  benefit 
of  the  estate,  any  covenant  of  the  lease,  whether  it  runs  with  the  land 
or  not 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  S  550;   Dec  Dig.  <8=>134.] 

3.  Specific  Pebfobmance  <S=»17 — Lease  fob  Yeabs — Option  to  Pdbchasb— 

Enfobceiient  bt  Executrix. 

Where  a  decedent  at  the  time  of  bis  death,  owned  an  unexpired  lease 
for  years,  containing  an  optional  clause  permitting  the  lessee  to  purchase 
the  premises,  his  executrix  could  sue  to  compel  specific  performance  of 
tbe  covenant  to  convey. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent.  Dig.  {| 
88-46 ;   Dec.  Dig.  «=»17.I 

Action  by  Kate  S.  Walker,  as  administratrix,  etc.,  against  Samuel 
Bradley  and  others.    Demurrer  to  complaint  overruled. 

H.  F.  Millard,  of  Fair  Haven  (Charles  F.  Lyon,  of  Auburn,  of  coun- 
sel), for  plaintiff. 
Joseph  P.  O'Connor,  of  Osw^o,  for  defendants. 

SAWYER,  J.    This  controversy  has  arisen  over  a  lease  made  by 
the  defendants  Samuel  and  Ella  Bradley  to  plaintiff's  intestate,  Ross 

Walker.     The  instrument  leased  the  property  for  the  period  of  five 
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years  at  an  annual  rental  of  $175.  In  addition  to  the  usual  provisions, 
it  contained  an  optional  clause  for  the  purchase  of  the  land  by  the 
lessee.  The  lessee  entered  into  and  remained  in  possession  of  the 
premises  until  February  26,  1911,  when  he  died  intestate,  leaving  a 
widow,  Kate  S.  Walker,  and  two  infant  children,  Stuart  S.  Walker 
and  Curtis  S.  Walker.  The  widow  was  thereafter  duly  appointed 
administratrix  of  his  estate  and  remained  in  possession  of  the  premises 
until  October  15,  1913,  when  she  exercised  the  option  by  tendering  the 
stipulated  sum  of  $1,800  to  the  defendants  Bradley  and  requesting  the 
execution  and  delivery  to  her,  as  such  administratrix,  of  a  deed  ot  the 
premises.  This  was  refused,  and  she  now  brings  this  action  for 
specific  performance. 

[  1  ]  Defendants  Bradley  demur,  on  the  ground  that  there  is  a  defect 
of  the  party  plaintiff,  "inasmuch  as  Kate  S.  Walker  in  her  representa- 
tive capacity  has  no  real  interest  in  the  real  estate  sought  to'  be  recover- 
ed by  this  action,  and  is  not  the  party  in  whom  the  property  would 
vest  if  recovery  should  be  made."  If  this  was  an  ordinary  executory 
contract,  made  between  plaintiff's  intestate  and  the  defendants  Brad- 
ley, it  is  undoubtedly  true  that  his  interest  would  descend  as  real  estate, 
and  an  action  for  the  enforcement  of  the  contract  could  only  ^e  main- 
tained by  his  heirs.  Williams  v.  Kinney,  43  Hun,  1 ;  Palmer  v.  Morri- 
son, 104  N.  Y.  132-138,  10  N.  E.  144. 

[2,  3]  That,  however,  is  not  the  situation  here  presented.  No  execu- 
tory contract  of  sale  in  the  proper  sense  exists  between  the  parties. 
Plaintiff's  intestate  held  a  lease  for  years,  which  contained  an  option 
for  purchase  which,  at  his  death,  had  not  been  exercised.  This  option 
was  not  a  contract  of  sale,  but  simply  a  covenant  running  with  the  land 
(McAdam,  Landl.  &  Ten.  [3d  Ed.]  465),  and  under  well-understood 
principles,  in  the  absence  of  any  limitation  contained  in  the  lease  itself, 
it  inured  to  the  benefit  of  whomsoever,  might  come  in  under  the  origi- 
nal lessee.  Taylor,  Landl.  &  Ten.  §  262 ;  Wood,  Landl.  &  Ten.  501 ; 
Schouler,  Pers.  Prop.  62 ;  Kolasky  v.  Michels,  120  N.  Y.  635,  24  N.  E. 
278;  Probst  v.  Rochester  Steam  Laundry  Co.,  171  N.  Y.  584,  64  N. 
E.  504;  Personal  Property  Law,  §  41. 

By  section  2672  of  the  Code  of  Civil  Procedure  leases  for  years 
are  declared  to  be  personal  property  and  to  belong  to  the  personal 
representatives  for  application  or  distribution  as  such.  It  will  be  ob- 
served that  this  statute  is  without  any  limitation  whatsoever.  All  such 
leases  and  all  rights  thereunder  are  to  go  to  and  belong  to  the  personal 
representative,  and  this  includes  covenants  contained  in  such  instru- 
ments, whether  running  with  the  land  or  otherwise.  The  ownership 
of  a  lease  carries  with  it,  of  necessity,  as  has  been  above  pointed  out, 
the  power  to  enforce  same  in  accordance  with  its  terms  for  the  benefit 
of  the  estate  of  the  decedent  and  those  who  are  entitled  to  the  proceeds 
thereof. 

It  follows,  therefore,  that  this  plaintiff,  being  the  owner  of  a  lease 
which  contains  an  option  for  purchase  of  the  land,  is  entitled  to  exer- 
cise that  option  for  the  benefit  of  the  estate  which  she  represents,  and 
upon  refusal  of  the  lessors  to  comply  with  their  covenant  is  empowered 
to,  in  her  representative  capacity,  maintain  this  action  for  its  enforce- 
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ment  The  demurrer  herein  is  overruled,  with  costs,  with  the  usual, 
leave  to  defendants  to  answer  within  20  days  after  service  of  notice 
of  judgment  hereon. 

Demurrer  overruled,  with  costs,  with  usual  leave  to  answer  within 
20  days  after  service  of  notice  of  judgment 


FRANKLIN  v.  BOSTON  &  M.  K.  B. 

(SVipreme  Court,  Appellate  DlTlsion,  Third  Department.    B£ay  28,  1915.) 

Contempt  ®=20 — ^Violation  of  Decree — Constbuction. 

Where  a  decree  requires  a  railroad  company  to  maintain  a  regular  sta- 
tion at  a  certain  point,  at  which  all  Its  regular  trains  must  stop,  the  com- 
pany will  not  be  punished  for  contempt  as  for  violating  such  decree,  not- 
withstanding Its  regular  trains  were  stopped  only  when  necessary  to 
take  on  or  put  off  passengers  who  held  tickets,  or  upon  signal;  that  be- 
ing all  that  was  contemplated  by  the  decree,  in  Tiew  of  the  showing  as 
to  the  extent  of  traffic  at  the  station. 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent  Dig.  ff  58-62;  Dec. 
Dig.  «=>20.] 

KcAlogg  and  Howard,  JJ.,  dissenting. 

Motion  by  Morris  Franklin  against  the  Boston  &  Maine  Railroad 
to  punish  it  for  contempt  in  failing  to  comply  with  a  decree.  Motion 
denied. 

The  following  is  the  opinion  of  Justice  Henry  T.  Kellogg  in  the 
lower  court : 

This  is  a  motion  to  punish  the  defendant  for  contempt  in  falling  to  comply 
with  a  proYlsion  of  a  decree  of  this  court  In  an  action  between  these  parties 
which  reads  as  follows:  "That  the  said  defendant,  on  or  before  the  Ist  day 
of  May,  1912,  erect  and  maintain  a  depot  and  platform  of  the  value  and  at 
the  point  on  the  property  of  the  plaintiff,  as  nearly  as  can  be  ascertained,  as 
was  erected  and  maintained  by  the  Saratoga  Lake  Railroad  Company,  whlcb 
will  be  for  the  accommodation  of  passengers  to  and  from  the  spring  property 
of  the  Eureka  Spring  Company,  and  which  shall  be  maintained  as  a  regular 
station  of  the  defendant's  railroad,  at  which  all  Its  regular  trains  shall  stop." 

The  defendant  has  built  and  maintains  a  depot  and  platform  at  the  point  on 
the  westerly  property  of  the  plalntitt  described,  and  this  depot,  upon  the  proof 
before  me,  appears  to  be  substantially  as  valuable  and  commodious  for  pas- 
sengers as  the  depot  formerly  maintained.  It  is  true  that  the  depot  was  not 
erected  within  the  precise  time  fixed  by  the  decree,  but  sufficient  excuse  there- 
for has  been  shown.  The  defendant  has  stopped  all  of  its  regular  trains  at 
this  depot  since  its  erection  upon  signal,  but  not  otherwise.  It  seems  to  me 
that  a  decree  of  the  court  which  is  in  any  wise  ambiguous  is  subject  to  the 
same  rules  of  Interpretation  as  any  other  instrument,  and  that  In  Interpreting 
a  decree  recourse  may  be  had  to  the  facts  proven  which  gave  rise  to  the 
decree. 

This  decree  provides  that  the  depot  in  question  shall  be  "maintained  as  a 
regular  station  of  the  defendant's  railroad  at  which  all  Its  regular  trains  shall 
stop."  The  contract  between  the  predecessors  in  title  of  these  parties,  which 
is  the  basis  of  the  decree  in  question,  provides,  in  relation  to  the  maintenance 
of  the  station,  that  the  railroad  "shall  always  keep  and  maintain  a  depot  and 
platform  for  passengers,"  and  made  no  express  reference  to  the  stopping  of 
any  trains.  The  proven  facts  of  the  case  establish  that  the  property,  for  the 
benefit  of  which  the  depot  was  to  be  erected.  Is  upon  the  outskirts  of  the  vil- 
lage of  Saratoga  Springs,  and  that  there  is  scarcely  a  resident  In  Its  vicinity 

^=9For  other  cases  lee  same  topic  &  KBY-NUMBEK  in  all  Ker-Numbered  OlgeBts  ft  IndazM 
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wbose  convenience  would  be  served  by  the  stopping  of  trains.  From  May  1st 
to  August  last  there  were  but  four  applications  for  tickets  from  Saratoga 
Springs  to  this  station.  The  only  travel  to  this  station  of  a  substantial  char- 
acter which  ever  will  arise,  if  at  all,  will  take  place  during  the  summer 
months  only,  and  then  only  to  carry  passengers  in  the  main  from  Saratoga 
Springs  to  the  property  of  the  plalntifF,  for  the  purpose  of  enjoying  the  benefit 
of  the  white  sulphur  spring  located  there;  but  that  such  travel  will  ever  be- 
come substantial  is  still  unproven  and  problematical. 

Under  these  circumstances  it  seems  to  me  that  it  would  be  a  gross  injustice 
to  compel  this  railroad  daily  to  stop  each  and  every  of  its  numerous  trains  to 
and  from  Saratoga  throughout  the  entire  winter  season,  when  there  is  no 
travel  at  all,  and  throughout  the  summer  season  when  the  travel  Is  but  light, 
and  to  compel  it  to  stop  such  trains  at  all  such  times,  whether  tickets  are 
bought  for  the  station,  or  the  train  Is  flagged,  or  otherwise.  So  far  as  all  pas- 
sengers from  Saratoga  to  the  Springs  are  concerned,  the  purchase  of  a  ticket 
will  insure  the  stoppage  of  the  train ;  so  far  as  passengers  from  the  station 
are  concerned,  it  is  surely  not  a  burden  for  them  to  show  the  signal  provided 
to  stop  the  desired  train.  The  contract  and  the  decree  made  for  the  benefit 
and  the  convenience  of  travelers,  and  not  for  the  advertising  of  the  plaintiff's 
springs  by  frequent  stops,  when  there  are  no  passengers  to  alight  or  to  em- 
bark, at  the  expense  of  the  comfort  of  the  traveling  public.  Construed,  there- 
fore, In  the  light  of  the  contract  controlling  the  action  of  the  parties,  and 
the  facts  and  circumstances  of  the  case  it  seems  to  me  to  be  very  clear  that 
It  was  Intended  by  the  decree  in  question  by  the  provision  in  relation  to  the 
stopping  of  all  regular  trains  to  provide  for  such  stopping  when  the  same 
was  necessary  for  the  convenience  of  embarking  and  disembarking  passen- 
gers whose  wishes  became  known  to  those  In  charge  of  the  trains  by  the  tick- 
eta  t2icy  held  or  the  signal  they  displayed. 

For  these  reasons,  the  motion  is  denied,  vrlth  costs. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

William  D.  McNulty,  of  New  York  City,  for  appellant 
Jarvis  P.  O'Brien,  of  Troy,  for  respondent. 

PER  CURIAM.  Order  afBrmed,  without  costs,  on  the  opinion  of 
Mr.  Justice  HENRY  T.  KELLOGG  at  Special  Term.  All  concur,  ex- 
cept KELLOGG  and  HOWARD,  JJ.,  who  dissent 


SOUTHEB  V.  BINGHAMTON  KT.  C50. 
(Supreme  Conrt,  Appellate  Division,  Third  Department    May  28,  1915.) 

1.  Stbeet  Railboads  ®=»85 — IwjtJBiES — Street  Railway  Rtohts. 

A  street  car  has  no  paramount  right  in  the  street,  even  between  blocks 
where  the  sides  are  filled  with  standing  wagons,  and  a  driver  would  have 
to  stop  or  drive  on  the  tracks. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  {§  193, 195 ; 
Dec  Dig.  <g=>85.] 

2.  Street  Railboads  €=»118 — Injcbt  to  Persons  on  Tracks — ^Actions — In- 

8TBUCTI0N& 

In  an  action  for  personal  injuries  received  when  bis  wagon  was  run 
down  by  a  street  car,  an  Instruction  that  between  blocks  the  street  car 
bad  the  right  of  way  was  properly  refused,  where  there  was  evidence 
tending  to  show  that  the  sides  of  the  street  were  blocked,  and  that  plain- 

£=9For  oUier  cases  see  same  topic  ft  KEY-NUMBER  In  all  Kejr-Numbered  Digests  &  Indexes 
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tiff,  to  proceed,  bad  to  drive  on  the  tracks ;   It  being  the  duty  of  the  de- 
fendant. If  desiring  sucb  instruction,  to  qualify  It  to  tbe  facts. 

[Ed.  Note.— For  other  cases,  see  Street  Ballroads,  Cent  Dig.  fi  258- 
269;   Dec.  Dig.  <S=>118.] 

Smith,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Broome  County. 

Action  by  Benjamin  Southee  against  the  Binghamton  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  and  order  denying  a  new  trial, 
defendant  appeals.    Affirmed. 

Argued  before  SMITH,  P.  T.,'  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Curtiss,  Keenan  &  Tuthill,  of  Binghamton  (Thomas  J.  Keenan,  of 
Binghamton,  of  counsel),  for  appellant. 

Hinman,  Howard  &  Kattell,  of  Binghamton  (Thomas  B.  Kattell,  of 
Binghamton,  of  counsel),  for  respondent. 

PER  CURIAM.  The  only  question  involved  upon  this  appeal  is 
whether  the  court  erred  in  its  refusal  to  charge  the  jury  that  at  the 
point  of  accident  the  defendant  had  tlie  paramount  right  of  way.  The 
collision  out  of  which  this  accident  arose  occurred  on  Chenango  street, 
which  is  one  of  the  most  traveled  streets  of  the  city  of  Binghamton, 
about  6  o'clock  on  the  afternoon  of  April  1,  1914.  The  one-horse  ex- 
press wagon  in  which  the  plaintiff  was  seated,  and  of  which  he  was  in 
charge,  or  a  projecting  trunk  thereon,  was  struck  by  one  of  the  defend- 
ant's trolley  cars  approaching  from  the  rear,  and  the  plaintiff  was 
thrown  to  the  pavement,  breaking  both  bones  of  his  left  forearm,  and 
inflicting  other  injuries  of  a  less  serious  nature. 

As  the  plaintiff  turned  from  Court  street,  which  runs  east  and  west, 
northerly  into  Chenango  street,  which  runs  practically  north  and  south, 
a  north-bound  trolley  car  of  the  defendant  stood  in  Chenango  street  at 
the  northerly  crossing  of  Court  street,  receiving  passengers,  about  six 
or  eight  of  whom  stood  upon  the  pavement,  awaiting  an  opportunity  to 
enter  the  car.  The  plaintiff  had  proceeded  up  Chenango  street  at  a 
slow  trot,  from  126  to  160  feet,  when  the  car  overtook  him  and  the 
collision  occurred.  The  space  between  the  easterly  curb  of  Chenango 
street  and  the  westerly  rail  of  defendant's  easterly  or  north-bound  track 
was  about  13  feet,  standing  within  which  space  were  four  or  five  horse- 
drawn  vehicles  and  one  automobile,  all  of  which,  with  the  exception 
of  the  most  northerly  vehicle,  stood  alongside  the  curb,  allowing  but 
little  more  than  sufiicient  space  for  the  plaintiff  to  drive  in  safety  be- 
tween the  vehicles  and  the  track.  The  northerly  vehicle,  which  was  a 
one-horse  delivery  wagon,  stood  at  an  angle  to  the  curb,  the  rear  of 
the  wagon  extending  so  near  the  track  as  to  leave  insufficient  space  for 
the  plaintiff's  wagon  to  pass  around  it  without  the  left-hand  wheels  of 
plaintiff's  wagon  running  within  the  space  between  the  rails.  The 
plaintiff  claims  that  while  he  was  thus  driving  at  a  slow  trot,  and  nec- 
essarily passing  around  the  rear  of  this  vehicle,  and  had  so  far  passed  it 
that  for  the  first  time  he  was  able  to  turn  towards  the  curb,  defendant's 
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car,  which  the  plaintiff  had  passed  standing  at  the  Court  street  crossing, 
and  which  was  traveling  from  10  to  16  miles  per  hour,  struck  the  left 
hind  wheel  of  plaintiff's  wagon,  and  the  plaintiff  was  thrown  from 
the  cart  and  injured.  The  defendant,  however,  claims  that  when  the 
collision  occurred,  the  street  car  was  going  at  the  rate  of  4  or  5  miles 
per  hour,  and  that  plaintiff's  wagon  had  passed  around  the  rear  of  the 
standing  vehicle,  and  the  plaintiff  was  driving  parallel  to  defendant's 
track,  but  so  close  to  the  track  that  the  grabiron  on  the  front  of  the  body 
of  the  car  struck  a  trunk  which  the  plaintiff  had  carelessly  allowed  to 
project  some  inches  over  the  edge  of  his  wagon  box,  throwing  the 
trunk  against  the  plaintiff,  forcing  him  from  the  wagon. 

The  testimony  of  the  motorman  indicates  that  he  saw  the  plaintiff 
as  the  plaintiff  drove  along  ahead  of  the  car,  and  as  he  turned  wester- 
ly to  pass  around  the  wagon,  and  that  the  motorman  sounded  the  gong 
as  the  car  moved  along.  "The  testimony  of  the  plaintiff  is  that  he 
heard  no  warning  whatever  as  the  car  came  up  behind  him.  However, 
it  is  not  necessary  that  the  evidence  be  stated  at  length,  but  it  is  suffi- 
cient to  say  that  it  amply  warranted  the  submission  to  the  jury  of  the 
questions  of  negligence  and  contributory  negligence. 

[1]  At  the  close  of  the  charge,  defendant's  counsel  made  the  fol- 
lowing request : 

"I  ask  the  court  to  cbarge  the  Jury  that  at  the  point  of  accident  the  de- 
fendant had  the  paramount  right  of  way. 

"The  Court:  I  will  leave  that  question  to  the  Jury,  In  connection  with  the 
fact  in  evidence  that  the  side  of  the  road  was  then  being  occupied  by  stand- 
ing vehicles.  I  do  not  understand  that,  if  between  the  side  of  the  road  and 
the  track  the  road  is  occupied,  the  driver  has  not  an  equal  right  of  the  track 
with  the  street  car;  In  other  words,  If  the  driver  did  occupy  the  track,  and 
standing  vehicles  occupied  the  roadway  on  his  right,  he  could-  not  go  to  the 
left  in  opposition  to  the  traffic  and  he  could  not  go  up  in  the  air. 

"Defendant's  Counsel:  I  except  to  the  refusal  of  tbe  court  to  charge  as 
requested  and  to  the  charge  as  made. 

"Defendant's  Counsel:  I  ask  the  court  to  charge  that,  if  the  Jury  find  both 
defendant  and  plaintiff  negligent,  the  plaintiff  cannot  recover. 

"The  Court:  That  is  so;  if  both  were  negligent,  the  plaintiff  cannot  re- 
cover." 

In  the  case  of  Moore  v.  Rochester  Railway  Co.,  204  N.  Y.  312,  97 
N.  E.  714,  49  L.  R.  A.  (N.  S.)  505,  the  court,  in  discussing  the  sub- 
ject of  paramount  right  of  way  of  a  street  car,  said : 

"The  rule  governing  the  subject  at  street  crossings  differs  from  the  rule 
that  applies  between  blocks,  and  each  rests  on  its  own  peculiar  reason.  Be- 
tween blocks  there  is  no  traffic  across  the  street.  While  people  sometimes 
walk  across  and  occasionally  drive  across  from  driveways  leading  to  their 
dwellings,  walking  across  is  unnecessary,  and  driving  across  is  Infrequent. 
Hence  the  law  glres  the  street  cars  the  paramount  right  of  way  between 
blocks,  although  it  is  to  be  exercised  in  a  reasonable  and  prudent  manner. 
On  the  other  hand,  at  street  crossings  traffic  is  necessary  and  continuous. 
Vehicles  must  cross  the  street,  and  hence  must  cross  the  tracks,  or  they  can- 
not use  the  highways  provided  for  travel.  This  necessity  takes  from  the 
cars  at  street  crossings  the  paramount  right  they  enjoy  between  blocks,  and 
places  them  on  an  equality  with  vehicles.  At  such  points,  as  Judge  E!arl 
announced,  'neither  has  a  right  superior  to  the  other,'  for  the  reason  that 
the  vehicle  has  the  right  to  cross  and  must  cross  the  railroad  track.' " 
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The  court  then  said  that  where  a  street  runs  into,  but  not  across,  the 
street  occupied  by  the  tracks — 

"the  necessity  created  by  law  in  the  one  case  Is  as  imperative  as  that  cre- 
ated by  the  physical  situation  in  the  other,  and  owing  to  such  necessity  tlie 
rule  should  be  the  same  as  at  street  crossiifgs  proper." 

From  these  statements  it  appears  that  the  necessity  of  the  situation 
is  the  vital  factor  in  determining  the  existence  of  a  paramount  right 
Driving  upon  street  car  tracks  between  street  crossings  in  congested 
districts,  as  was  that  where  this  collision  occurred,  is  neither  unneces- 
sary nor  infrequent.  In  the  case  at  bar,  the  necessity  of  the  situation 
compelled  the  plaintiff  to  drive  upon  the  track  in  passing  around  the 
wagon.  The  street  car  had  no  exclusive  right  of  way,  and  the  plain- 
tiff was  not  as  matter  of  law  required  to  stop  when  he  reached  the 
obstructing  vehicle  and  wait  until  the  street  car  had  passed.  That  he 
was  exercising  his  right  to  so  pass  upon  the  track  in  a  reasonable  and 
prudent  manner,  and  with  due  regard  to  any  rights  of  the  street  car, 
is  supported  by  his  testimony,  and  that  of  several  of  his  witnesses,  to 
the  effect  that  he  had  driven  on  a  trot  and  passed  nearly  around  the 
wagon  before  the  car  reached  him.  The  plaintiff  could  niot  pass  across 
the  defendant's  north  and  south  bound  tracks  to  the  west  side  of  the 
street  in  the  face  of  the  southerly  traiBc  and  in  violation  of  law.  In 
order  to  proceed,  necessity  as  much  compelled  him  to  drive  upon  de- 
fendant's track  as  though  he  had  been  driving  along  an  intersect- 
ing street  at  its  crossing  of  defendant's  tracks. 

It  has  been  held,  in  many  cases  where  the  necessities  of  the  occasion 
demanded  the  temporary  obstruction  of  the  track  of  a  street  railroad  by 
a  vehicle,  that  there  was  during  such  period  no  paramount  right  of 
way  of  the  street  car  over  the  vehicle.  Black  v.  Staten  Island  Elec.  R. 
R.  Co.,  40  App.  Div.  238,  240,  57  N.  Y,  Supp.  1112;  Frank  v.  Metro- 
politan Street  R.  Co.,  91  App.  Div.  485,  86  N.  Y.  Supp.  1018;  Dietrich 
V.  Brooklyn  Heights  R.  R.  Co.,  123  App.  Div.  604,  108  N.  Y.  Supp. 
158. 

[2]  The  jury  had  the  right  to  find  from  the  evidence  that  the  motor- 
man  saw  the  plaintiff  as  he  drove  alongside  the  track,  and  then  onto  the 
track  in  passing  around  the  obstructing  vehicle,  and  that,  notwithstand- 
ing that  fact,  the  motorman  drove  his  car  at  a  speed  of  from  10  to  IS 
miles  per  hour,  and  not  in  a  reasonable  and  prudent  manner,  and  with- 
out due  regard  to  the  rights  of  the  plaintiff,  thereby  causing  the  colli- 
sion. In  view  of  such  facts,  the  instruction  to  the  jury  requested  by 
the  defendant  would  have  been  immaterial  and  inapplicable,  and  have 
tended  to  mislead  and  confuse  the  jury.  The  request  as  made  was 
not  in  any  manner  qualified.  Unquestionably  a  request  to  charge  must 
not  require  the  court  to  assume  matter  of  fact  on  which  the  jury 
are  to  pass,  and  must  be  in  such  form  that  it  can  be  charged  without 
qualification.  The  charge  in  chief  fully  and  correctly  informed  the 
jury  as  to  the  relative  rights  of  the  parties  and  was  not  excepted  to  by 
the  defendant.  No  reversible  error  was  committed  by  the  refusal  of 
the  court  to  charge  as  requested.  It  is  not  claimed  that  the  damages 
were  excessive. 
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The  judgment  and  order  should  be  affirmed,  with  costs  to  the  re- 
spondent.   All  concur,  except 

SMITH,  P.  J.  (dissenting).  I  think  the  court  should  have  charged 
at  the  defendant's  request  that  the  defendant  had  at  the  point  of  the  ac- 
cident the  paramount  right  of  way.  The  plaintiff  with  his  express  wag- 
on was  preceding  the  defendant's  car,  at  all  times,  however,  between 
the  rail  and  the  curb,  until  at  the  point  in  question,  where  a  delivery 
wagon  stood  at  an  angle  to  the  curb  and  forced  the  plaintiff  to  go  fur- 
ther toward  the  track,  if  not  actually  upon  the  track,  in  order  to  pass 
by.  The  plaintiff's  claim  is  that  the  car  struck  the  left  rear  wheel  of  his 
wagon.  The  defendant's  claim  is  that  the  car  did  not  strike  the  wag- 
on, but  struck  a  trunk  which  was  leaning  over  the  edge  of  the  wagon, 
which,  if  true,  would  indicate  that  the  wagon  was  not  upon  tlie  track, 
but  was  some  distance  from  the  track  toward  the  curb,  at  the  time  of 
the  collision.  That  a  street  car  has  the  paramount  right  of  way  upon 
a  highway  between  crossings  is  not  questioned.  The  motorman  might 
assume  that  the  plaintiff  had  knowledge  of  this  right,  and  would  so 
drive  as  to  avoid  collision.  This  the  jury  had  the  right  to  know  in  de- 
termining whether  the  motorman  upon  the  street  car  was  guilty  of  neg- 
ligence in  assuming  that  he  might  pass  the  plaintiff  without  striking 
him ;  and  the  defendant  had  the  right  to  have  the  jury  so  instructed. 


(89  Misc.  Bep.  625) 

.   DETO  et  aL  v.  HUDSON  et  aL 

(Snpreme  Court,  Trial  Term,  Broome  Comity.    March,  1916.) 

1.  Fbaud  <@=»3 — Constituents  of  Action. 

The  essential  constittients  of  an  action  based  on  fraud  are  representa- 
tion, falsity,  scienter,  deception,  and  Injury. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent.  Dig.  §  1 ;   Dec.  Dig.  ^=>3. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Fraud.] 

2.  Fbaud  €=»12 — Basis  of  Action— Pbomisb. 

A  promise  by  defendants'  agent  to  notify  plaintiff  if  a  member  of  plain- 
tiff's firm  did  any  more  trading  in  stocks  in  defendants'  olHce,  not  being 
a  statement  of  an  existing. fact,  could  not  be  the  basis  of  an  action  for 
fraud,  though,  if  the  promise  had  been  kept,  the  embezzlement  by  such 
member  of  securities  and  moneys  belonging  to  plaintifTs  clients  would 
have  been  prevented. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent.  Dig.  {  14;  Dec.  Dig. 
«=>12.] 

3.  Fraud  ®=>16 — Basis  of  Action— Failube  to  Disclose  Fact. 

Fraud  coold  not  be  predicated  on  the  fact  that  defendants'  agent  failed, 
at  the  time  of  making  such  promise, 'to  disclose  that  such  member  of  plain- 
tiff's firm  was  then  trading  in  stocks  with  defendants,  where  the  agent 
was  not  questioned  with  reference  thereto. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  {  15;  Dec.  Dig. 
€=»16.] 

4.  Fbaud  «=>18 — Suppbession— Confidential  Kelation. 

Suppression  is  a  "fraud"  only  when  the  concealment  is  of  material 
facts  and  there  is  such  a  relation  of  trust  and  confidence  between  the 
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parties  that  one  party  Is  under  some  legal  or  equitable  duty  to  give  full 
Information  to  tbe  other,  which  the  other  has  a  right  to  know. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  {  16;  Dec  Dig. 
<8=»18.] 

8.  Damages  <@=»20 — Pboximate  Cadse— Concealment  of  Stock  Tbassactiox. 

Damages  sustaiucd  by  a  partnership  by  reason  of  embezzlement,  by  a 
member  thereof,  of  securities  and  moneys  belonging  to  the  Arm's  clients, 
were  not  recoverable  as  the  proximate  and  natural  cause  of  the  coo- 
cealment  by  defendants'  agent  of  the  fact  that  such  member  was  specu- 
lating iu  stocks,  where  such  agent  did  not  know  of  prior  embezzlements 
by  such  member,  and  had  no  reason  to  believe  that  the  continuation  of 
the  member's  stock  transactions  would  induce  him  to  commit  a  crime. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  {f  55-67;  Dec. 
Dig.  «s»20.] 

Action  by  Israel  T.  Deyo  and  another  against  Charles  I.  Hudson 
and  others.  On  motion  for  nonsuit  and  dismissal  of  complaint 
Granted. 

Harvey  D.  Hinman,  of  Binghamton,  for  plaintiffs. 

Worcester,  Williams  &  Saxe,  of  New  York  City,  and  Curtiss,  Keenan 
&  Tuthill,  of  Binghamton  (John  Godfrey  Saxe,  of  New  York  City,  and 
H.  G.  Seipp,  of  Brooklyn,  of  counsel),  for  defendants. 

McCANN,  J.  [1]  This  action  is  based  on  fraud.  The  essentia! 
constituents  of  such  an  action  are: 

"(a)  A  false  representation,  (|>)  known  to  be  such,  made  or  authorized  or 
caused  to  be  made  by  the  defendant,  (c)  calculated  and  intended  to  intiuence 
the  action  of  others,  which  came  to  the  knowledge  of  the  plaintiff,  and  (d) 
in  reliance  upon  which  he.  In  good  faith,  acted,  and  (e)  thus  suffered  the 
injury,  of  which  he  complains" 

— or,  more  tersely  stated,  representation,  falsity,  scienter,  deception, 
and  injury.    Brackett  v.  Griswold,  112  N.  Y.  454,  20  N.  E.  376. 

[2]  I  am  of  the  opinion  that  the  plaintiffs  cannot  recover  in  this 
action  because  of  their  failure  to  establish  at  least  one  of  the  essential 
elements  in  an  action  for  fraud,  to  wit,  the  element  of  falsely  represent- 
ing or  of  fraudulently  concealing  a  material  fact.  The  theory  upon 
which  this  action  is  based  is  that  the  plaintiffs  were  damaged  by  the 
defendants,  by  reason  of  the  fact  that  William  B.  Carver  was  retain- 
ed as  a  member  of  plaintiffs'  firm,  after  the  discovery  of  the  fact  that 
he  was  an  embezzler,  and  that  by  such  retention  he  caused  his  copart- 
ners to  sustain  great  losses  to  clients,  which  losses  were  the  result  of 
the  stealing  by  Carver  of  certain  securities  and  moneys  belonging  to 
such  clients,  and  for  the  repayment  of  which  the  plaintiffs  were  lia- 
ble, as  copartners  of  Carver. 

It  is  claimed  that  Carver  was  retained  in  the  firm  as  the  result  of 
the  fraudulent  representations  ancl  fraudulent  concealment  made  by 
the  defendants'  duly  authorized  agent,  Mitchell.  An  analysis  of  the 
testimony  of  Deyo  (thus  giving  to  the  plaintiffs  the  benefit  of  the  plain- 
tiffs' version  of  the  transactions  which  occurred  between  Deyo  and 
Mitchell)  will  show  that  the  most  that  Mitchell  said  to  Deyo  was  that 
he  promised  that  he  would  let  Deyo  know  if  Carver  came  back  to  do 
any  trading  in  the  office  of  the  defendants.    In  so  far  as  that  promise 
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is  concerned,  it  is  not  a  statement  of  an  existing  fact,  "but  at  most  of 
something  in  the  future,  and  hence  not  actionable."  Taylor  v.  Com- 
mercial Bank,  174  N.  Y.  184,  66  N.  E.  726,  62  L.  R.  A.  783,  95  Am. 
St.  Rep.  564;  Wilson  v.  Meyer,  154  App,  Div.  302,  138  N.  Y.  Supp. 
1048. 

[3J  If  the  action  cannot  rest  upon  this  promise,  then  there  is  but  one 
proposition  left,  and  that  is  that  Mitchell,  at  the  time  of  the  conversation 
with  Deyo,  fraudulently  concealed  a  material  fact — the  fact  that  at 
the  very  time  of  the  conversation  Carver  had  commenced  and  was  then 
trading  with  the  defendants.  I  do  not  believe  that  any  fraud  can  be 
predicated  upon  this  concealment,  because  it  partakes  more  of  the 
nature  of  a  deceit,  to  which  should  be  applied  the  rule  that  a  person 
may  not  be  bound  to  speak,  but,  if  he  speaks,  he  should  tell  the  truth. 
Mitchell  was  not  questioned  with  reference  to  what  Carver  was  doing 
at  that  time,  and  it  seems  doubtful  to  me  if  it  can  be  held  that  he 
fraudulently  concealed  that  fact,  when  that  fact  had  not  been  brought 
into  the  discussion. 

[4]  Suppression  is  a  fraud  when  the  concealment  is  (1)  of  material 
facts,  (2)  where  there  is  such  a  relation  of  trust  and  confidence  between 
the  parties  that  one  party  is  under  some  legal  or  equitable  duty  to  give 
full  information  to  the  other  and  which  the  other  has  a  right  to  know. 
Dambmann  v.  Schulting,  75  N.  Y.  55.  I  do  not  believe  that  the  relation 
which  existed  between  Deyo  and  Mitchell  required  Mitchell  to  inform 
Deyo  as  to  the  fact  that  Carver  was  then  dealing  with  the  defendants, 
nor  do  I  believe  that  Deyo  was  legally  entitled  to  know  that  fact. 

[5]  Furthermore,  I  do  not  see  how  it  can  be  claimed  that  the  dam- 
ages which  the  plaintiffs  sustained  can  be  regarded  as  the  direct  or 
proximate  or  natural  cause  of  such  concealment,  provided  the  same 
should  be  held  to  be  fraudulent.  The  definition  of  the  law  on  this  sub- 
ject, which  seems  to  be  peculiarly  applicable,  is  taken  from  Jex  v. 
Straus,  122  N.  Y.  293,  25  N.  E.  478,  which  says : 

"The  law  requires  that  tbe  injury  must  proceed  so  directly  from  the  wrong- 
ful act  that  according  to  common  experience  and  the  usual  course  of  events 
it  might,  under  the  particular  circumstances,  hare  reasonably  been  ex- 
pected." 

In  the  analysis  of  this  definition  the  plaintiffs  claim  that  "common 
experience  and  the  usual  course  of  events  would  lead  one  reasonably  to 
expect"  that  Carver,  having  once  committed  the  crime  of  stealing  thou- 
sands of  dollars  from  the  clients  of  his  firm,  would  again  do  the  same, 
provided  his  transactions  with  the  stock  market  continued.  Such  argu- 
ment has  much  force,  but  we  must  consider,  in  connection  with  this, 
that  Deyo  did  not  reveal  to  Mitchell  the  fact  that  Carver  had  stolen 
these  funds,  but  stated  to  Mitchell  that  his  fear  in  retaining  him  in 
the  firm  was,  not  that  he  might  steal  trust  funds,,  but  that,  if  their 
customers  and  clients  knew  that  a  member  of  their  firm  was  speculat- 
ing in  stocks,  they  would  not  trust  the  firm.  It  seems  to  be  a  strained 
conclusion,  under  this  version  of  the  matter,  to  hold  that  Mitchell, 
without  knowledge  of  the  fact  that  Carver  had  stolen,  should  immedi- 
ately jiunp  to  the  conclusion  that  if  Carver  remained  in  the  firm  he 
would  steal. 
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Having  in  mind  the  language  above  quoted  from  Jex  v.  Straus,  is  it 
fair  to  say,  with  the  knowledge  that  Mitchell  had  at  that  time,  or,  what 
more  properly  might  be  said,  with  the  lack  of  knowledge  which 
Mitchell  had  at  that  time,  that  he  reasonably  ought  to  have  expected 
that  if  Carver  remained  a  member  of  plaintiffs'  firm  that  he  would  have 
stolen  money  from  the  firm's  clients?  That  is  what  must  be  held  in 
order  to  sustain  plaintiffs'  theory  of  proximate  cause.  It  is  unneces- 
sary to  discuss  the  question  of  damages  or  the  various  other  questions 
which  have  been  raised  involving  the  numerous  elements  of  an  action 
of  fraud.  The  various  classes  of  claims  raising  numerous  questions 
as  to  the  liability  of  the  plaintiffs,  at  the  request  of  the  plaintiffs,  have 
all  been  submitted  to  the  jury,  and  special  verdicts  taken  thereon,  so 
that  a  new  trial  need  not  be  ordered  in  case  a  higher  court  should  dis- 
agree with  me  as  to  the  main  proposition  involved. 

Having  come  to  the  above  conclusion,  I  hold  that  the  defendants' 
motion  for  nonsuit  and  for  the  dismissal  of  the  complaint,  which  wae 
reserved  until  after  the  verdict,  should  be  granted,  and  an  order  may 
be  prepared  accordingly. 

Ordered  accordingly. 


VON  WANGKNHEIM  ▼.  NEW  XOBK  STOCKTARDS  CO. 

(Supreme  Court,  Trial  Term,  New  York  County.    May,  1915.) 

Nbouioence  (&=>62 — Pboxiuate  Cattbe} — Intkbtenino  Act. 

Where  plaindff  was  injured  by  a  sbot  fired  by  a  city  poUoeman  at  a 
Bteer,  which  had  been  negligently  i>ermltted  to  escape  from  defendant's 
stockyards  Into  the  city  streets,  defendant  was  not  liable,  on  the  theory 
that  the  injury  proximately  resulted  from  its  negligence  in  permitting  a 
dangerous  animal  to  escape  from  its  control,  since  the  act  of  the  police- 
man was  an  independent  intervening  act,  which  was  the  proximate  cause 
of  the  Injury. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  Si  76-79;  Dec 
Dig.  <3=>62.] 

Action  by  Waldemar  Von  Wangenheim  against  the  New  York  Stock- 
yards Company.  On  motion  by  defendant  for  a  judgment  on  the  plead- 
ings.   Motion  granted. 

Harry  A.  Gordon,  of  New  York  City,  for  plaintiff. 

Marsh  &  Wever,  of  New  York  City  (Charles  Capron  Marsh  and  Ed- 
gar Armstrong  Hamilton,  both  of  New  York  City,  of  counsel),  for  de- 
fendant 

PHILBIN,  J.  The  defendant  moves  for  judgment  on  the  plead- 
ings and  to  dismiss  the  complaint.  The  facts  alleged  in  the  complaint, 
which  for  the  purpose  of  this  motion  must  be  deemed  to  be  established, 
show  that  the  defendant  neglected  to  furnish  a  substantial,  secure,  and 
safe  place  within  which  to  keep  certain  steers  owned  by  it,  or  in  its  cus- 
tody, and  that  by  reason  of  such  neglect  the  steers  escaped,  ran  through 
the  public  highways,  and  became  and  were  a  nuisance  and  a  danger  to 
the  Ufe  and  limb  of  persons  lawfully  on  said  highways.  It  is  further 
alleged  that  plaintiff,  while  lawfully  on  one  of  such  highways,  namely, 
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Fifth  avenue,  near  Fifty-Sixth  street,  at  the  time  the  steers  escaped, 
was  injured  by  a  bullet  from  a  revolver  of  a  member  of  the  police  force 
of  the  city  of  New  York  who,  in  pursuance  of  a  duty  owing  by  him  to 
maintain  the  public  peace  and  to  protect  citizens  generally,  discharged 
his  revolver  at  one  of  said  steers.  It  is  claimed  by  the  defendant  that 
the  negligence  in  permitting  the  escape  was  not  the  proximate  cause  of 
the  plaintiff's  injury,  and  that  the  act  of  the  policeman  was  an  inde- 
pendent intervening  cause  for  which  the  defendant  cannot  be  held  re- 
sposible. 

The  law  requires  that  injury  must  so  directly  result  from  an  unlaw- 
ful act  that,  according  to  common  experience  and  the  usual  course  of 
events,  it  might  under  the  particular  circumstances  have  reasonably 
been  expected.  Hall  v.  N.  Y.  Tel.  Co.,  214  N.  Y.  49,  108  N.  E.  182. 
It  is  difficult,  if  not  impossible,  briefly  and  succinctly  to  state  the  prin- 
ciple which  controls  the  disposition  of  the  cases  involving  facts  similar 
to  those  here  presented.  I  think,  however,  it  may  be  stated  that,  where 
the  defendant  has  been  held  liable  in  like  cases,  it  is  because  he  became 
responsible  by  reason  of  lack  of  care  in  dealing  with  a  dangerous  thing 
owned  or  controlled  by  him,  by  reason  of  which  such  thing  either  im- 
mediately caused  the  injury,  or  by  its  course  or  act  induced  another  en- 
tity or  agency  involuntarily  to  do  an  act  which  caused  the  injury.  In 
other  words,  in  order  to  be  the  proximate  cause,  there  must  be  a  dan- 
gerous agency  or  thing  owned  or  controlled  by  the  defendant,  or  started 
in  motion  by  some  negligent  act  of  the  defendant,  and  directly  resulting 
in  the  injury  (Lowery  v.  Manhattan  Ry.,  99  N.  Y.  158,  1  N.  E.  608, 
52  Am.  Rep.  12),  or  so  negligently  placed  that  according  to  common  ex- 
perience it  might,  under  the  particular  circumstances,  have  reasonably 
been  expected  to  cause  injury  through  the  act  of  another  (Travell  v. 
Bannerman,  71  App.  Div.  439,  75  N.  Y.  Supp.  866,  reversed  on  other 
grounds  in  174  N.  Y.  47,  66  N.  E.  583;  Hall  v.  N.  Y.  Telephone  Co., 
supra).    In  Lynch  v.  Murdin,  1  Q.  B.  29,  Lord  Denman  said : 

"If  I  am  guilty  of  neglect  in  leaving  anything  dangerous  In  a  place  where 
I  know  It  will  be  extremely  probable  that  some  other  person  will  unjustifiably 
set  it  In  motion '  to  the  injury  of  a  third,  and  if  the  injury  should  be  so 
brought  about,  I  presume  that  the  sufferer  might  have  redress  by  action 
a^inst  both  or  either  of  the  two,  but  unquestionably  against  the  first" 

Circumstances  may  exist  where  a  defect  or  danger  resulting  in  in- 
jury was  caused  or  permitted  to  exist  by  the  negligence  of  the  defend- 
ant, and  where  the  danger  was  revealed  or  resulted  in  injury  only 
through  the  act  of  another,  in  which  event  the  defendant's  negligence 
would  be  the  proximate  cause.  Gerbino  v.  Greenhut-Siegel  Cooper  Co., 
165  App.  Div.  763,  152  N.  Y.  Supp.  502.  The  cases  cited  by  the  plain- 
tiff, in  which  the  defendant  was  held  liable,  come  within  the  principles 
thus  stated.  Thompson  v.  Town  of  Bath,  142  App.  Div.  331,  126  N. 
Y.  Supp.  1074;  affirmed  in  205  N.  Y.  573,  98  N.  E.  1117;  Phillips  v. 
N.  Y.  C.  &  H.  R.  R,  R.,  127  N.  Y.  657,  27  N.  E.  978;  Dixon  v.  Bell, 
5  M.  &  S.  198;  Travell  v.  Bannerman,  supra.  This  case  does  not  come 
within  the  rules  so  laid  down.  The  act  of  the  police  officer  was  an  in- 
dependent intervening  cause,  and  his  act,  and  not  that  of  the  defend- 
ant, was  the  proximate  cause  of  the  injury. 

Motion  granted. 
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EARLY  V.  ELECTRO  BLEACHING  GAS  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.    June  3,  1015.) 

1.  Courts  ®=>188 — MtrNiciPAi,  Cotj^Ts— Rkcotebit  of  Pbefebbkck  is  Bank- 

BUPTCY. 

The  Municipal  Court  has  no  jurisdiction  over  an  action  to  secure  repay- 
ment of  moneys  constituting  an  unlawful  preference  in  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  ii  412,  439,  440,  442, 
447,  448,  451,  452,  454,  458,  464,  465,  467,  468;   Dec.  Dig.  <&=>188.] 

2.  Bankruptcy   <S=»161 — Certified    Checks— Tender,    Delivery,    and   Ac- 

ceptance. 

Where,  months  before  bankruptcy,  bankrupt  tendered  and  delivered 
certlfled  checks  to  a  creditor,  and  after  bankruptcy  the  creditor  accepted 
them,  the  matter  having  in  the  meantime  been  under  consideration,  the 
creditor  is  not  liable  to  bankrupt's  estate  as  for  conversion,  or  for  money 
had  and  received.  The  assignment  of  the  funds  becomes  effective,  on  tbe 
acceptance,  as  of  the  date  of  the  tender. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {{  261-263; 
Dec.  Dig.  <e=5>161.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  William  Early,  trustee  in  bankruptcy  of  the  Camden  & 
Philadelphia  Soap  &  Manufacturing  Company,  bankrupt,  against  the 
Electro  Bleaching  Gas  Company.  From  a  judgment  for  plaintiff,  ren- 
dered after  a  trial  without  a  jury,  defendant  appeals.  Reversed  and 
dismissed. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Dutton  &  Kilsheimer,  of  New  York  City  0ames  B.  Kilsheimer,  of 
New  York  City,  of  counsel),  for  appellant. 
Harry  Bowers  Mingle,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  It  appears  that  in  July,  1912,  the  bankrupt  owed  to 
the  defendant  certain  moneys.  It  sent  to  the  defendant  three  checks, 
which  it  had  previously  procured  to  be  certified.  These  checks  showed 
upon  their  face  that  they  were  intended  to  be  in  payment  of  certain 
items  which  the  bankrupt  concededly  owed  to  the  defendant.  The  de- 
fendant, however,  claimed  that  the  bankrupt  owed  it  a  larger  sum, 
and  notified  the  bankrupt  that  it  could  not  accept  these  certified  checks 
as  payment  for  the  specific  items  for  which  they  were  tendered,  and 
would  hold  the  checks  subject  to  the  bankrupt's  orders.  Considerable 
correspondence  passed  between  the  parties  in  regard  to  these  mat- 
ters, until  October  5th,  when  the  Camden  &  Philadelphia  Soap  Com- 
pany was  adjudicated  a  bankrupt.  At  that  time  the  question  of  wheth- 
er or  not  the  defendant  would  accept  the  checks  had  not  yet  been  satis- 
factorily settled,  and  the  defendant  was  still  in  possession  of  the  checks 
with  the  consent  of  the  bankrupt,  which  was  still  urging  the  defendant 
to  accept  them.  When  the  defendant  learned  of  trie  bankruptcy  of 
the  maker  of  the  checks,  it  accepted  them  and  used  the  proceeds.  The 
trustee  in  bankruptcy  has  now  brought  this  action  upon  a  complaint 
alleging  that  the  transaction  constituted  an  unlawful  preference. 
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[1,2]  I  think  that  there  can  be  no  doubt  but  that  the  Municipal 
Court  has  no  jurisdiction  over  an  action  to  secure  the  repayment  of 
moneys  constituting  an  unlawful  preference  in  bankruptcy,  and  tlte 
complaint  should  have  been  dismissed.  The  plaintiff,  however,  claims 
that  the  complaint  really  set  forth  a  cause  of  action  for  conversion, 
or  for  money  had  and  received.  Even  if  the  complaint  were  susceptible 
of  such  a  construction,  I  do  not  think  that  the  plaintiff  has  made  out 
such  a  cause  of  action.  The  bankrupt  had,  months  before  the  peti- 
tion against  it  was  filed,  tendered  to  the  defendant  certified  checks.  By 
procuring  the  certification  of  tlie  checks,  the  maker  had  in  effect  made 
an  assignment  of  a  part  of  its  funds  in  the  t^mk  to  the  defendant.  It  is 
true  that  such  assignment  could  not  bind  the  defendant  until  the 
checks  were  delivered  to  it,  and  unless  accepted  by  it.  The  checks 
were,  however,  delivered  to  the  defendant,  and  the  acceptance  of  the 
checks  had  not  yet  been  definitely  refused,  and  was  still  the  subject  of 
correspondence.  Until  the  checks  were  refused,  or  their  return  de- 
manded back,  the  bankrupt  had  no  control  of  the  funds  covered  by  the 
checks.  As  soon  as  the  defendant  accepted  the  checks,  then  the  as- 
signment of  the  funds  covered  by  them  became  effective,  as  of  the 
date  of  the  tender  of  the  checks,  when  the  bankrupt  had  done  every- 
thing on  its  part  necessary  to  divest  itself  of  title.  It  seems  to  me, 
therefore,  that  the  defendant  had  a  right,  even  after  bankruptcy,  to  ac- 
cept the  delivery  made  some  months  previously. 

Judgment  should  be  reversed,  with  costs,  and  complaint  dismissed, 
with  costs.    All  concur. 


(89  Mlsa  Rep.  684) 

PEOPLE  ex  rel.  SCW^LLER  v,  PRENDERGAST,  City  Comptroller. 

(Supreme  Court,  Special  Term,  New  York  County.    March,  1915.) 

Kecobds  €=»14 — ^Public  Records— Right  to  Inspect  Gaknishek  Okdkbs— 
mai7damus. 

Where  the  sole  reason  for  an  application  for  a  jwremptory  writ  of  man- 
damus requiring  the  comptroller  of  the  city  of  New  York  to  i)ermlt  ac- 
cess to  garnishee  orders  against  the  salaries  of  city  employes  on  record 
In  his  office,  and  to  permit  extracts  to  be  taken  therefrom,  is  that  such 
information  may  be  useful  to  petitioner,  a  money  lender,  in  the  extension 
of  credit  to  prospective  customers,  the  application  will  be  denied;  such 
orders  not  being  public  records,  within  Greater  New  York  Charter  (Laws 
1901,  c.  466)  §  1545,  and  General  Municipal  Law  (Consol.  I^iws,  c.  24) 
{  51,  making  public  records  subject  to  examination  by  the  public,  and  it 
not  being  proper  to  make  the  comptroller's  office  a  clearing  house  to  as- 
slet  a  money  lender  in  giring  credit  to  city  employes. 

[Ed.  Note. — ^For  other  cases,  see  Records,  Cent.  Dig.  gj  13-18;  Dec. 
Dig.  <g=>14.] 

Application  for  mandamus  by  the  People,  on  the  relation  of  Anna 
Scweller,  against  William  A.  Prendergast,  Comptroller  of  the  City  of 
New  York.    Writ  denied. 

John  T.  Loew,  of  New  York  City,  for  relator. 
Terence  Farley  and  George  H.  Covrit,  both  of  New  York  City,  for 
respondent. 
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COHALAN,  J.  Application  for  a  peremptory  writ  of  mandamus. 
The  petitioner  demands  of  the  comptroller  of  the  city  of  New  York  this 
information :  (a)  That  she  may  have  access  to  certain  garnishee  orders 
against  the  salaries  of  city  employes  on  record  in  the  comptroller's 
office ;  and  (b)  that  she  may  be  permitted  to  take  extracts  from  such 
records.  The  sole  reason  for  this  unusual  application  is  that  the  peti- 
tioner is  a  money  lender,  and  that  this  information  may  be  of  use  to 
her  in  the  extension  of  credit  to  prospective  customers.  The  petition 
reads : 

"If  the  records  In  the  paymaster's  office  were  open,  so  that  I  could  ascc^ 
tain  just  what  garnishee  orders  were  on  file  in  the  oflSce  of  the  paymaster, 
I  would  know  whether  or  not  to  extend  credit" 

There  are  now  on  file  in  the  office  of  the  city  paymaster  2,700  gar- 
nishee executions.  It  is  asserted  on  behalf  of  the  city  paymaster  that 
this  list  of  garnishee  executions  is  nothing  more  nor  less  than  a  memo- 
randum of  persons  employed  by  the  city  against  whom  judgments  have 
been  obtained ;  that  these  lists  are  made  and  kept  for  liie  sole  purpose 
of  facilitating  the  work  of  the  employes  of  tlie  city  paymaster's  office 
in  making  proper  deductions  from  the  salaries  of  city  employes.  It 
is  significant  that  neither  the  relator  nor  any  one  else  has  ever  been 
refused  information  with  respect  to  a  particular  execution  on  file  in 
the  city  paymaster's  office.  Under  section  1545  of  the  Greater  New 
York  Charter  and  section  51  of  the  General  Municipal  Law,  books  and 
public  records  are  subject  to  examination  by  the  public,  but  the  op- 
posing papers  herein  show  that  these  books  are  not  public  records. 
They  are  used  merely  to  facilitate  the  proper  transactions  of  the  busi- 
ness of  the  office.  When  an  execution  is  filed  therein,  it  is  not  neces- 
sary to  make  an  entry  thereof  in  any  book  in  the  comptroller's  office. 
The  paymaster  is  required,  under  the  terms  of  the  execution,  to  fol- 
low the  mandatory  provisions  of  it,  and  deduct  10  per  cent,  of  the 
judgment  debtor's  salary. 

There  are  other  reasons  why  this  relief  should  be  denied  to  the  re- 
lator. The  fact  that  persons  have  become  impecunious,  or  through 
misfortune  have  become  financially  involved,  so  that  judgments  have 
been  secured  against  them,  is  no  reason  why  the  utmost  publicity 
should  be  accorded  to  that  condition.  To  circularize  or  to  post  a  Hst  of 
such  debtors  in  a  money  lender's  office  serves  no  useful  purpose. 
Moreover,-  the  general  public  does  not  desire  to  examine  all  of  such 
lists.  I  fail  to  see  where  there  could  be  any  universal  demand  for  such 
an  inspection.  The  case  of  Matter  of  Egan,  205  N.  Y.  147,  98  N.  E. 
467,  41  L.  R.  A.  (N.  S.)  280,  Ann.  Cas.  1913E,  56,  held  that  the  provi- 
sions of  section  51  of  the  Municipal  Law  were  as  broad  as  the  language 
used,  and  that  there  was  no  limitation  to  the  right  of  the  public  to 
inspect  books  and  papers,  subject  to  reasonable  limitations.  In  that 
case  it  was  sought  to  obtain  an  inspection  of  the  report  made  by  engi- 
neers to  the  board  of  water  supply.  The  information  was  refused, 
and  an  application  was  made  to  the  board  for  a  mandamus  to  compel 
an  inspection  of  the  reports,  and  a  writ  was  granted.  The  facts  in  that 
case  differ  from  the  facts  herein.  In  that  case  an  absolute  refusal  was 
made  of  the  request  to  inspect  the  reports.    In  this  case  no  refusal  has 
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been  made  by  the  comptroller  of  any  request  for  information  as  to  a 
particular  paper  or  book.  On  the  contrary,  no  request  was  ever  made 
which  was  not  granted.  If  the  petitioner  should  specify  any  particular 
execution  or  memorandum  of  execution  upon  which  she  seeks  infor- 
mation, it  will  be  promptly  furnished  to  her.  The  comptroller's  oflSce, 
however,  may  not  be  made  a  clearing  house  in  order  to  assist  a  money 
lender  in  giving  credit  to  city  employes. 
Motion  is  denied,  with  costs. 


(88  Mtec.  Bep.  582)  j^  ^  SAWYER. 

PetlUon  of  BICKER. 
(Supreme  Court,  Special  Term,  New  York  County.    March,  1915.) 
Iktbane  Pebsons  ®=943 — ^Resident  Comihttee— Right  to  Appoint. 

Under  Code  Civ.  Proc.  {  2326,  a  resident  committee  of  the  property 
within  the  state  of  an  Incompetent,  Judicially  declared  so  without  the 
state  may  be  appointed  without  an  inquisition,  under  section  2327,  where 
the  foreign  committee  has  refused  to  act 

[Ed.  Note.— For  other  caBes,  see  Insane  Persons,  Cent.  Dig.  {  68:  Dec. 
Dig.  «=»4a]  *e  .      , 

Application  of  Elizabeth  M.  Ricker  fbr  an  order  for  the  appoint- 
ment of  the  Central  Trust  Company  of  New  York,  as  committee  of 
the  property  within  the  state  of  Marguerite  Sawyer,  an  incompetent. 
Application  granted. 

Lloyd  &  Maddox,  of  New  York  City,  for  petitioner. 
Phoenix  Ingraham,  of  New  York  City,  guardian  ad  litem. 
Joline,  Larkin  &  Rathbone,  of  New  York  City,  for  Central  Trust 
Co.,  of  New  York. 

COHALAN,  J.  Application  for  an  order  for  the  appointment  of 
the  Central  Trust  Company  of  New  York  as  committee  of  the  prop- 
erty within  the  state  of  anrincompetent,  adjudged  so  without  the  state. 
The  petitioner  is  now  the  committee  of  the  person  and  the  property 
appointed  by  a  court  of  competent  jurisdiction  in  the  state  of  Massa- 
chusetts. 

Section  2326  of  the  Code  of  Civil  Procedure  provides  that  she  may 
be  appointed  the  committee  in  this  jurisdiction  notwithstanding  the 
fact  that  she  is  a  nonresident.  However,  she  is  unwilling  to  as- 
sume that  responsibility.  The  Central  Trust  Company  is  not  un- 
willing to  accept  the  appointment,  but  it  has  doubt  as  to  the  court's 
power  under  section  2326  to  appoint  any  one  other  than  the  foreign 
committee,  and,  further,  as  to  whether  the  appointment  of  another 
person  or  corporation  must  proceed  under  section  2327  under  the  direc- 
tion of  the  court  by  an  inquisition  before  a  jury.  I  do  not  think  that 
the  objections  raised  are  all-sufficient.  The  power  of  the  court  over 
property  belonging  to  incompetents  within  its  jurisdiction  is  broad  and 
inherent.  The  owner  of  the  property  in  this  proceeding  has  been  judi- 
cially declared  an  incompetent.  This  is  conclusively  established  by 
an  exempUfied  copy  of  a  judicial  record  of  a  court  of  proper  jurisdic- 
tion. This  record  and  the  decree  which  it  proves  are  entitled  to  full 
faith  and  credit  in  every  state  of  the  United  States.    Matter  of  Curtiss, 
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134  App.  Div.  551,  119  N.  Y.  Supp.  556;  Matter  of  Neally,  26  How. 
Pr.  402. 

The  status  of  tKe  incompetent  being  established,  and  the  decree  estab- 
lishing it  being  a  decree  in  rem,  of  which  other  courts  must  take  cog- 
nizance, I  am  of  opinion  that  there  is  no  need  in  this  court  for  an  in- 
quisition. An  inquisition  would  be  a  mere  empty  form  and  a  needless 
expense,  as  the  fact  of  incompetence  has  been  already  established  by  a 
valid  judicial  record,  adequately  proved.  As  the  foreign  conunittee 
has  refused  to  act,  section  2326  of  the  Code  of  Civil  Procedure  pro- 
vides that  in  such  circumstances  the  court  may  choose  a  resident  com- 
mittee. Matter  of  Bartehne,  34  Misc.  Rep.  131,  69  N.  Y.  Supp.  468. 
Under  the  circumstances  and  on  the  present  papers  the  motion  to  ap- 
point the  Central  Trust  Company  as  committee  of  the  incompetent's 
property  in  this  state  is  granted. 

Application  granted. 


(89  Misc.  Rep.  535) 

HOWARD  ▼.  BROWN. 

(Supreme  Court,  Special  Term,  Warren  County.    March,  1915.) 

1.  PLEADiNa  $=9239 — Complaint— M.OTION  to  Amend. 

A  motion  to  amend  a  complaint,  to  supply  an  omission  which  was  evi- 
dently an  oversight,  may  be  granted  without  terms. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  Si  626-635;  Dec. 
Dig.  <S=>239.] 

2.  Pleading  ®=>34S — Jcdouekt  on  Plkadiho— Dbnial  op  Motion— Counieii- 

CLAIM. 

Where  a  complaint  alleges  a  cause  of  action  for  goods  sold  and  dellT- 
ered,  and  also  one  on  an  account  stated  setting  forth  the  same  item  and 
alleging  that  on  a  certain  date  plaintiff  delivered  to  defendant  by  maii 
a  notice  and  written  statement  of  the  items,  and  that  defendant  receired 
and  retained  same  and  the  account  without  objection,  and  where  the 
answer  denies  any  knowledge  sufficient  to  form  a  belief  as  to  the  allegn- 
tions  in  the  complaint,  and  counterclaims  for  a  larger  sum  than  the  com- 
plaint demands,  plaintiff's  motion  for  judgment,  under  Code  Civ.  Proc.  S 
647,  on  the  first  cause  of  action,  must  be  denieid,  since  the  counterclaim 
must  be  tried  before  judgment 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  g|  1O4S-1051; 
Dec.  Dig.  «=>343.] 

Action  by  Henry  A.  Howard  against  Hollis  Brown.  On  motion  for 
leave  to  amend  complaint,  and  motion  for  judgment,  under  Code  Civ. 
Proc.  §  547,  on  first  cause  of  action.  Motion  for  leave  to  amend 
granted,  and  motion  for  judgment  denied. 

Edward  M.  Angell,  of  Glens  Falls,  for  plaintiff. 
Chambers  &  Finn,  of  Glens  Falls,  for  defendant 

VAN  KIRK,  J.  This  is  a  motion  (1)  for  leave  to  amend  the  com- 
plaint as  to  the  second  cause  of  action;  and  (2)  for  judgment  under 
section  547  of  the  Code  upon  the  first  cause  of  action. 

[1,2]  Plaintiff's  motion  to  amend  is  granted  without  terms.  The 
omission  to  be  supplied  in  the  pleading  is  evidently  an  oversight  The 
motion  for  judgment  is  based  upon  the  insufficiency  of  the  denial  in  the 
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answer.  The  first  cause  of  action  is  stated  in  two  counts:  (1)  To 
recover  for  65  pounds  of  butter,  11  bushels  of  potatoes,  and  8  calves 
sold  and  delivered  to  the  defendant,  and  for  the  use  of  a  roller  leased 
to  the  defendant;  and  (2)  on  a  stated  account  setting  forth  the  same 
items,  alleging  that  on  February  2,  1914,  the  plaintiff  delivered  by  mail 
to  the  defendant  a  notice  and  written  statement  of  the  items,  that  he 
had  received  and  retained  the  notice  and  account,  and  made  no  objection 
thereto.  The  only  denial  is  a  denial  of  "any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  allegations  in  the  said  complaint 
contained," 

"It  either  party  Is  entitled  to  judgment  upon  the  pleadings,  the  court  may 
npon  motion  at  any  time  after  issue  Joined  give  Judgment  accordingly."  Code 
Civ.  Proc.  i  547. 

The  defendant's  answer,  in  addition  to  the  form  of  denial  sets  up  a 
counterclaim  for  a  larger  amount  than  is  claimed  in  the  complaint.  Up- 
on this  motion  all  the  pleadings  must  be  considered.  Schleissner  v. 
Goldsticker,  135  App.  Div.  436,  120  N.  Y.  Supp.  333.  And  the  alle- 
gations of  the  counterclaim  are  deemed  to  be  true.  Clark  v.  Levy,  130 
App.  Div.  389,  114  N.  Y.  Supp.  890.  So  that,  if  the  plaintiff  be  enti- 
tled to  recover  on  the  first  cause  of  action,  still  the  defendant  would  be 
entitled  to  judgment.  Code  Civ.  Proc.  §  503.  To  allow  plaintiff  judg- 
ment on  the  first  cause  of  action  would  be  a  severance  of  the  action. 
Section  547  of  the  Code  was  not  intended  as  a  means  of  severance, 
which  is  provided  for  in  section  511.  But  severance  under  the  latter 
section  may  not  be  had  when  there  is  a  counterclaim.  Cronin  v.  Tebo, 
63  Hun,  190,  17  N.  Y.  Supp.  650.  The  procedure  under  section  547  is 
analogous  to  a  motion  at  the  opening  of  the  trial.  Schleissner  v.  Gold- 
sticker,  supra.  If  this  were  a  motion  at  the  opening  of  a  trial  on  the 
same  pleadings,  and  the  denial  was  held  insufficient,  the  court  could  not 
direct  judgment  for  the  plaintiff  "on  the  pleadings."  The  counterclaim 
must  be  tried  before  judgment  is  directed. 

The  defendant  insists  that  the  said  form  of  denial  is  sufficient  and 
has  not  asked  leave  to  amend.  It  seems  to  me  very  doubtful  if  the  de- 
nial is  sufficient.  The  defendant  must  know  something  about  the  al- 
leged accotmt  stated.  Certainly  he  must  be  able  to  admit  or  deny  that 
he  received  the  statement  of  account  a  year  ago,  and,  if  he  received  it, 
that  he  disputed  it  in  whole  or  in  part.  It  seems  also  quite  impossible 
that  he  does  not  know  of,  or  cannot  readily  secure  information  as  to, 
the  sale  of  the  articles.  A  verified  answer  is  not  intended  to  be  a  means 
of  concealing  the  truth.  It  is  to  inform  the  opposite  party  and  the 
court  what  the  issue  is.  If  the  defendant  does  know,  he  cannot  deny 
knowledge  or  information,  and  he  is  not  permitted  to  deny  knowledge 
or  information  while  presumably  he  has  it,  or  purposely  avoid  knowl- 
edge or  information  so  that  he 'may  enter  a  denial.  Dahlstrom  v.  Ge- 
munder,  198  N.  Y.  449,  453,  92  N.  E.  106. 

Still,  since  the  plaintiff's  motion  for  judgment  must  be  denied, 
whether  or  not  plaintiff's  first  cause  of  action  is  admitted,  this  question 
is  not  before  the  court  for  decision.  Plaintiff's  motion  for  judgment 
therefore  is  denied,  with  $10  costs. 

Ordered  accordingly. 
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SMALL  T.  HOUSMAN  et  al.    (No.  7326.) 
(Supreme  Court,  Appellate  Division,  First  Department,     iiaj  21,  1915.) 

1.  Afpeai.  and  Ebbob  <g=»1195 — Law  or  the  Case— Decision  of  Cocn  or 

Appeals  on  Appeal. 

A  decision  of  the  Court  of  Appeals  on  appeal  from  a  judgment  of  the 
Appellate  Division  is  the  law  of  tlie  casa  on  a  subsequent  trial  and  appeal 
to  the  Appellate  Division. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Di£.  ii  4661- 
4665;  Dec.  Dig.  <e=»1195.] 

2.  Bbokebs  $=»38 — ^PuBCHASEBS  ON  Maboin— Oblioation  of  Bbokeb. 

On  the  issue  whether  a  stockbroker  sold  without  proper  notice  stock 
carried  on  margin  for  a  customer,  it  is  Improper  to  charge  that  the  jurj 
may  consider  the  length  of  time  the  account  had  been  carried  and  the 
financial  condition  of  the  customer,  if  known  by  the  broker,  especiall; 
where  the  customer  was  beyond  the  reach  of  telegraphic  communicaUon, 
and  her  son  had  exhausted  all  the  resources  placed  at  his  command. 

[Ed.  Note.— For  other  cases,  see  Brdcers,  Cent  Dig.  tt  31-36;  Dec. 
Dig.  <g=>38.] 

8.  Bbokebs  9=:>38 — Pubcbasebs  on  Maboin— Oblioation  of  Bbokeb. 

Where,  in  an  action  against  a  stockbroker  for  selling  without  notice 
stock  carried  on  margin,  the  only  issue  was  as  to  the  reasonableness  ot 
notice  of  sale,  and  there  was  no  charge  of  fraud,  evidence  of  sale  of  stock 
through  anotiher  broker  to  a  brother  of  the  broker  was  irrelevant,  as 
calculated  to  raise  a  false  issue  and  confuse  and  prejudice  the  jury. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  St  31-36;  Dec 
Dig.  iS=»38.] 

4.  Bbokebs  <e=924 — Stocks  on  Mabgin— Promise  bt  Brokeb. 

A  promise  by  a  broker,  carrying  for  a  customer  stock  on  margin,  not 
to  sell  without  the  consent  of  the  customer,  not  founded  on  any  consid- 
eration, Is  revocable  at  any  time,  and  a  charge  that  a  sale  made  in  vio- 
lation of  the  promise  is  void  is  erroneous. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  {  19;  Dec.  Dig. 
«=»24.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Ida  Small  against  Clarence  J.  Housman  and  another. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendants  appeal.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

George  Zabriskie,  of  New  York  City,  for  appellants. 
Charles  H.  Tuttle,  of  New  York  City,  for  respondent 

SCOTT,  J.  This  is  an  action  in  the  usual  form  by  a  customer  against 
a  firm  of  stockbrokers  for  having  sold  out  stocks  and  bonds  carried 
on  margin  without  due  demand  and  notice.  The  action  has  been  twice 
tried.  On  the  first  trial  plaintiff  contended  that  her  son,  Eugene 
Small,  who  had  been  the  intermediary  between  herself  and  defend- 
ants, had  not  acted  in  such  matters  as  her  agent.  The  Court  of  Ap- 
peals held  to  the  contrary,  however  (208  N.  Y.  115,  101  N.  E.  700). 
and  the  only  questions  litigated  on  the  second  trial  were  as  to  whether 
or  not  the  defendants  had  given  plaintiff's  son  reasonable  notice  of 
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their  intention  to  sell  the  securities,  and  whether  or  not  they  have  sold 
certain  securities  after  having  agreed  not  to  do  so. 

The  plaintiff,  apparently  a  person  of  means,  had  been  carrying  an 
account  with  defendants  for  some  time  prior  to  July  1,  1907,  on  which 
date  she  owed  them  $282,893.15,  as  security  for  which  they  held  stocks 
and  bonds.  In  all  of  her  dealings  with  defendants  she  had  been  repire- 
sented  by  her  son,  Eugene  Small,  who  was  in  defendants'  employ  as  a 
sort  of  assistant  office  manager.  On  July  18,  1907,  plaintiff  went  fo 
Europe,  leaving  the  key  of  her  safe  deposit  box  with  a  Mr.  Heins- 
heimer,  a  member  of  a  well-known  banking  firm.  Her  son  Eugene 
had  no  access  to  her  box.  Heinsheimer  went  to  Europe  on  August 
28th,  leaving  with  Eugene  Small  some  securities  to  be  used  as  mar- 
gins on  his  mother's  account,  if  needed.  In  October,  1907,  occurred 
a  serious  panic,  especially  acute  in  Wall  Street,  in  which  the  prices  of 
stocks  fell  suddenly  and  violently.  Defendants,  as  early  as  October 
22d,  called  upon  Eugene  Small  for  additional  margin  for  his  moth- 
er's account.  He  complied  as  far  as  he  was  able,  delivering  to  defend- 
ants the  securities  that  had  been  left  with  him  for  the  purpose,  and 
finally  notifying  them  that. he  had  nothing  further  to  furnish  by  way 
of  margins.  The  panicky  condition  of  the  stock  market  continued  and 
intensified,  and  defendants  continued  to  call  for  more  margin.  One  of 
the  defendants  suggested  a  sale  of  a  portion  of  plaintiff's  holdings  in 
order  to  protect  the  remainder;  but  Eugene  Small  was  unwilling,  or 
perhaps  did  not  feel  authorized  to  consent.  At  defendants'  request  he 
cabled  to  his  mother's  European  address,  but  was  unable  to  reach  her. 

Without  attempting  to  repeat  the  evidence,  it  is  sufficient  to  say  that 
on  October  23d  and  24th  defendants  repeatedly  and  constantly  called 
upon  Eugene  Small  for  further  margin,  and  notified  him  that  unless 
such  margin  was  forthcoming  they  would  be  obliged  to  sell  some  of  the 
securities,  and  on  the  afternoon  of  October  24th  they  did  sell  a  large 
block  of  Union  Pacific  stock.  On  the  afternoon  or  evening  of  the  same 
day  they  addressed  a  formal  notice  to  plaintiff,  demanding  a  deposit  of 
additional  margin,  with  a  statement  that  unless  it  was  received  defend- 
ants would  sell.  A  copy  of  this  notice,  with  a  letter  stating  definitely 
the;  amount  of  deposit  desired,  was  also  sent  to  Eugene  Small,  and 
received  by  him  early  on  the  morning  of  the  24th.  He  protested  against 
selling  of  any  of  the  securities,  but  as  he  was  unable  to  furnish  further 
margin  defendants  persisted  and  made  the  sales  which  have  given 
rise  to  this  action. 

[  1  ]  Upon  a  substantially  similar  record  this  court  was  of  the  opin- 
ion upon  a  former  appeal  that  under  the  circumstances  the  defend- 
ants had  committed  no  breach  of  duty  to  the  plaintiff ;  but  the  Court 
of  Appeals  was  of  opinion  that  the  question  whether  or  not  reasonable 
notice  had  been  given  was  one  of  fact  to  be  passed  upon  by  a  jury, 
and  that  ruling,  of  course,  constitutes  the  law  of  the  case.  Upon  this 
subject  the  court,  after  giving  the  general  rule  as  to  the  duty  of  a 
pledgee  to  give  notice  of  his  intention  to  sell  a  pledge,  said : 

"But  this  rule  Is  a  general  one,  which  must  be  applied  to  an  infinite  yariety 

of  circumstances.    In  the  case  at  bar  the  conditions  were  exceptional.    It  was 

a  time  of  tense  excitement,  of  sudden  and  violent  fluctuations  in  prices,  of 

veritable  panic,  in  which  individual  judgment  was  torn  from  its  moorings  by 
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tbe  impact  of  popular  freney.  Notwithstanding  these  circumstances.  It  wu 
still  the  duty  of  the  defendants  to  give  the  plaintiff  reasonable  notice 
Whether  the  notice  given  answers  that  description  depends  upon  tbe  cir- 
cumstances." 

[2]  In  attempting  to  follow  the  rule  thus  laid  down  as  applicable 
to  the  case,  the  learned  trial  justice  included  among  the  conditions  to 
be  considered  by  the  jury  some  which,  as  it  seems  to  us,  should  not 
have  been  taken  into  consideration,  and  the  inclusion  of  which  was 
calculated  to  work  prejudice  to  the  defendants.  He  charged  that,  in 
addition  to  the  condition  of  the  market  and  the  relationship  of  the 
parties,  the  jury  should  consider  "the  length  of  time  that  such  account 
was  carried  by  the  defendants  for  the  plaintiff,"  and  also  "the  finan- 
cial condition  of  the  plaintiff,"  if  the  jury  believed  that  the  defendants 
had  knowledge  of  such  conditions.  It  needs  no  argument  to  show  that 
neither  of  these  considerations  could  have  any  legitimate  bearing  upon 
the  question  of  the  reasonableness  of  the  notice,  and  that  the  refer- 
ence to  them  amounted  to  the  submission  to  the  jury  of  irrelevant 
questions. 

The  defendants'  rights  and  duties  with  regard  to  plaintiff  were  just 
the  same,  whether  her  account  was  an  old  or  a  recent  one,  and  whether 
she  was  rich  or  poor.  This  error  was  emphasized  by  the  refusal  of 
.  the  court  to  call  the  attention  of  the  jury,  as  it  was  requested  to  do, 
to  the  undisputed  fact  that  on  October  23d,  24th,  and  25th  the  plaintiffs 
son  had  exhausted  all  the  resources  at  command,  that  plaintiff  herself 
was  beyond  the  reach  even  of  telegraphic  communication,  and  that  no 
means  had  been  provided  by  her  for  the  protection  of  her  account,  ex- 
cept the  securities  which  had  already  been  used  for  that  purpose.  If 
these  considerations  had  been  submitted  to  the  jury,  it  might  well 
have  found  that  the  notice  actually  given  was  reasonable,  because  even 
a  much  longer  notice  could  not  have  availed  plaintiff. 

[3]  It  was  also  error  to  admit  evidence  that  1,000  shares  of  stock 
sold  on  October  24th  was  sold,  through  another  broker,  to  a  brother 
of  the  defendant  Baruch.  This  was  wholly  irrelevant,  and  calculated 
to  raise  a  false  issue,  to  confuse  and  prejudice  the  jury.  There  was 
no  charge  of  fraud  in  the  complaint,  and  no  issue  to  be  determined  by 
the  jury,  except  as  to  the  reasonableness  of  the  notice  of  sale.  If  the 
notice  was  insufficient,  which  was  the  gravamen  of  plaintiffs  com- 
plaint, it  was  of  no  consequence  to  whom  the  sales  were  made,  or  at 
what  price.  Plaintiff's  recovery  would  be  estimated  as  if  the  secu- 
rities had  not  been  sold  at  all,  but  had  been  converted  by  the  defend- 
ants. 

[4]  A  part  of  plaintiff's  claim,  inconsiderable  as  compared  with  the 
total  claim,  was  for  the  loss  sustained  by  her  through  the  sale  on  Oc- 
tober 39th  of  $30,000  of  bonds,  in  violation,  as  it  is  said,  of  an  agree- 
ment by  defendants  to  sell  no  more  securities  without  plaintiff's  con- 
sent. The  defendants  denied  ever  having  made  such  a  promise.  As- 
suming, however,  that  they  did  make  it,  we  are  unable  to  see  that  it 
was  founded  upon  any  consideration,  or  that  defendants  were  not  at 
liberty  to  revoke  it  at  any  time.  As  to  this  feature  of  the  case  the 
Court  of  Appeals  said : 
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"This  promise,  if  made,  was  probably  not  an  irrevocable  contract;  but  it 
could  not  be  totally  ignored,  to  the  prejudice  of  the  plaintiff." 

The  trial  court,  while  it  did  not  use  the  word  "irrevocable,"  did  in 
effect  charge  that  the  promise,  if  made,  could  not  be  revoked,  and  that 
a  sale  made  in  violation  of  it  was  void.    This  also  was  error. 

Other  exceptions  (of  which  there  are  many  in  the  record)  are  press- 
ed upon  our  attention;  but  we  find  it  unnecessary  to  consider  them, 
since  they  may  not  recur  upon  a  new  trial  which  the  errors  already 
considered  will  necessitate. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event  -  Order  filed.    All  concur. 


(88  Misc.  Bep.  530) 

HATCHER  ▼.  BRUNT. 

(Supreme  Court,  Trial  Term,  Montgomery  County.    March,  1916.) 

SzEcrrrOBS  and  ADiairiSTRATOBS  €=»388 — Saxe  to  Pat  Debts — Bona  Fide 
Purchase. 

In  1895  A.,  the  then  owner  of  premises  described  in  a  complaint  in 
ejectment  conveyed  them  to  K.  and  wife,  who  shortly  thereafter  con- 
veyed them  by  deed  to  plaintiff.  A.  died  In  1903,  and  In  proceedings  in 
Surrogate's  Court  under  Code  Civ.  Proc.  §  2749,  to  sell  his  realty  for  pay- 
ment of  debts,  the  premises  were  sold  to  defendant  under  a  decree,  and 
the  deed  therefor  was  recoiled  in  September,  1905.  Defendant,  who  wag 
a  purchaser  in  good  faith  for  a  valuable  consideration,  improved  the 
property  and  paid  the  taxes  thereon,  and  has  since  been  In  possession. 
Held,  that  the  conveyance  to  K.  and  wife  and  their  conveyance  to  plain- 
tiff, not  having  been  recorded  until  after  defendant's  deed  bad  been  re- 
corded, were  void  as  to  defendant  under  the  express  provisions  of  Real 
Property  Law  as  amended  in  1S96  (Laws  1896,  c.  547)  i  241. 

[KA.  Note. — For  other  cases,  see  Executors  and  Administra,tors,  Cent 
Dig.  SS  1573-1582;   Dec.  Dig.  «=>388.] 

Ejectment  by  George  S.  Hatcher  against  Roselia  Brunt.  Judgment 
for  defendant. 

Harry  V.  Borst,  of  Amsterdam,  for  plaintiff. 
W.  Fenton  Myers,  of  Amsterdam,  for  defendant 

VAN  KIRK,  J.  This  is  an  action  in  ejectment.  The  facts  are  un- 
disputed. In  1895  Charles  D.  Austin  owned  the  premises  described 
in  the  complaint.  December  20,  1895,  Charles  D.  Austin  and  wife, 
Frances,  executed  a  deed  of  said  premises  to  Charles  D.  King  and 
wife.  Shortly  thereafter  Charles  D.  King  and  wife  executed  a  deed  of 
the  same  premises  to  George  S.  Hatcher,  the  plaintiff.  These  deeds 
were  not  recorded  until  January  16,  1914.  Charles  D.  Austin  died 
June  30,  1903,  and  in  proceedings  regularly  had  in  the  Surrogate's 
Court  to  sell  real  estate  to  pay  his  debts  (Code  Civ.  Proc.  §  2749)  this 
lot  was  sold  and  conveyed  under  decree  of  the  court  to  the  defendant. 
The  deed  was  made  by  Katherine  T.  Austin  (second  wife  of  Charles 
D.)  as  an  individual  and  by  William  H.  Turney  and  Katherine  D. 
Austin  as  administrators,  etc.,  of  Charles  D.  Austin,  deceased,  dated 
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September  14,  1905,  and  was  recorded  September  19,  1905.  Defend- 
ant is  a  purchaser  in  good  faith  and  for  a  valuable  consideration.  The 
defendant  has  improved  the  property,  paid  the  taxes,  and  been  con- 
stantly in  possession. 

The  plaintiff  claims  that  the  recording  act  does  not  apply,  because 
the  deed  to  the  defendant,  though  recorded  first,  was  not  "from  the 
same  vendor,  his  heirs  or  devisees,"  who  conveyed  to  the  plaintiff  and 
his  immediate  predecessors  in  title.  See  Real  Property  Law  (Consol. 
Laws,  c.  50)  §  291.  In  this  claim  I  hold  he  is  mistaken.  Prior  to 
1896  the  recording  act,  so  far  as  important  here,  read : 

"And  every  such  conveyance  not  so  recorded  shall  be  void  as  against  any 
subsequent  purchaser,  In  good  faith,  and  for  a  valuable  consideration,  of  the 
same  real  estate,  or  any  portion  thereof,  whose  conveyance  shaU  be  first 
•    •    *    recorded." 

In  1896  (by  chapter  547,  §  241)  the  words  "from  the  same  vendor, 
his  heirs  or  devisees,"  were  inserted  after  the  words  "valuable  consid- 
eration." But  also  in  1896  (by  chapter  572)  the  recording  act,  as  for- 
merly in  force,  was  re-enacted ;  this  being  a  later  act  of  the  same  Leg- 
islature. It  seems,  therefore,  said  section  241  was  not  in  force  tUl 
1909.  In  Assets  Realization  Co.  v.  Clark,  205  N.  Y.  119,  98  N.  E. 
457,  41  L.  R.  A.  (N.  S.)  462,  the  court  said: 

"Section  241  (now  291)  of  the  Real  Property  Law,  after  providing  for  the 
recording  of  a  'conveyance  of  real  property,'  e'nacts:  'Every  such  conveyance 
not  so  recorded  Is  void  as  against  any  subsequent  purchaser  In  good  faith, and 
for  a  valuable  consideration  [from  the  same  vendor,  his  helre  or  devisees]  of 
the  same  real  property,  or  any  portion  thereof,  whose  conveyance  Is  first  dnly 
recorded.'  There  is  some  question  whether  the  words  in  brackets  are  In  forte. 
While  chapter  547,  Laws  of  1896  (Real  Property  Law),  enacted  the  section  in 
full  as  above  printed,  and  repealed  that  portion  of  the  Revised  Statutes  con- 
taining the  section  then  substantially  being  reproduced,  except  that  tbe 
bracketed  words  were  added,  at  the  same  session  of  the  Legislature  was 
passed  chapter  572,  which  amended  the  section  of  the  Revised  Statutes  which 
had  been  repealed  by  the  Real  Property  Law,  and  thereby,  I  suppose,  re- 
enacted  it  without  the  words  in  question." 

Said  chapter  572  was  not  repealed  till  1909.  Consol.  Laws,  1909 
(acts  repealed).  The  Real  Property  Law  was  re-enacted  in  1909,  con- 
taining section  241  (as  section  291)  in  its  amended  form,  but  defend- 
ant's deed  was  made  and  recorded  in  1905.  Apparently,  therefore, 
the  recording  act  at  the  time  defendant's  deed  was  recorded  stood  as 
it  formerly  did,  unamended.  As  the  courts  construed  the  recording 
act  prior  to  its  amendment,  the  plaintiff's  deed  was  void  as  against  de- 
fendant. Cases  cited  below.  But,  if  said  section  241  took  effect  as 
amended  in  1896,  the  deeds  to  the  plaintiff  and  the  defendant  come 
within  the  act,  and  are  from  the  same  grantor  within  the  mean- 
ing of  said  section.  In  its  old  form  this  provision  was  construed 
by  the  courts  to  refer  only  to  deeds  "from  the  same  grantor," 
and  the  amendment  was  intended  to  word  the  act  as  the  courts  had 
construed  it.  Birdseye's  Statutes  (2d  Ed.),  note  to  Real  Property  Law, 
§  241,  which  refers  to  Jackson  v.  Post,  15  Wend.  588;  Consol.  Laws 
(Real  Prop.  Law),  §  291,  which  refers  to  Raynor  v.  Wilson,  6  Hill, 
471. 
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In  Jackson  v.  Post,  15  Wend.  588,  it  is  held  a  purchaser  of  lands  at 
a  sheriff's  sale  under  judgment  and  execution  will  hold  the  same,  al- 
though the  defendant  in  the  execution  had  previous  to  the  judgment 
sold  and  conveyed  the  lands  by  deed,  providing  that  the  deed  from 
the  sheriff  is  recorded  previous  to  the  recording  of  the  deed  from  the 
debtor  in  the  execution,  unless  the  purchaser  at  sheriff's  sale  had 
actual  notice  of  the  prior  deed.  And,  in  the  opinion,  page  596,  while 
discussing  Jackson  v.  Town,  4  Cow.  599,  15  Am.  Dec.  405,  the  court 
said: 

"The  deed  to  Lydia  Town  conveyed  all  the  Interest  of  the  grantor  to  the 
grantee  without  being  recorded;  as  between  the  parties  and  others  having 
notice  It  was  valid,  but  as  against  subsequent  bona  fide  purchasers  It  was  void. 
On  the  supposition  that  Eleanor  Town  had  title  when  she  conveyed  to  Lydia 
Town,  there  can  be  no  doubt  that  had  she  conveyed  to  the  lessor,  Stewart,  at 
the  time  when  he  took  the  sheriff's  deed,  If  his  purchase  was  bona  fide,  with- 
out notice  of  the  deed  to  L.  Town,  It  would  have  been  the  better  title;  for 
the  unrecorded  deed  was  by  the  statute  fraudulent  and  void  against  •  ♦  • 
bona  fide  purchasers  for  valuable  consideration.  A  Judgment  and  sale  under 
it  are  a  species  of  conveyance,  and  equally  effectual  to  transmit  the  title  [to 
the  plaintiff]  as  a  deed  from  the  defendant." 

In  Raynor  v.  Wilson,  6  Hill,  469,  475,  the  court  said : 

"This  statute  was  made  to  protect  innocent  purchasers  against  the  frauds 
of  sellers,  to  prevent  those  who  once  had  title  to  land  from  making  successive 
sales,  and  thereby  defrauding  one  or  more  of  the  purchasers.  Jackson  v. 
Post,  15  Wend.  588,  594.  *  ♦  *  But  this  [the  wording  of  the  statute]  is 
not  to  be  taken  literally  In  favor  of  any  and  every  subsequent  purchaser  of 
the  same  real  estate,  without  regard  to  the  person  of  whom  the  purchase  Is 
made.  That  would  lead  to  absurd  consequences,  and  the  section  should  not 
receive  such  an  Interpretation.  It  applies  to  successive  purchases  of  the  same 
real  estate  from  the  same  seller,  and  must  be  limited  to  cases  of  that  de- 
scription." 

These  two  cases  above  quoted  from  have  been  frequently  cited,  and 
the  construction  of  this  section  by  our  courts  has  been  uniform  up  to 
the  amendment  of  1896.  In  Tarbell  v.  West,  86  N.  Y.  288,  the  court 
said : 

"The  courts,  by  construction,  make  the  record  of  a  conveyance,  notice  to 
subsequent  purchasers ;  but  this  doctrine  is  subject  to  the  limitation  that  it 
Is  notice  only  to  those  claiming  under  the  same  grantor,  or  through  one  who 
is  the  common  source  of  title" — citing  Raynor  v.  Wilson,  6  Hill,  469. 

It  seems  to  me  plain,  therefore,  that  by  the  amendment  it  was  in- 
tended to  declare  in  the  statute  the  act  as  construed  by  the  courts, 
namely,  that  successive  deeds  to  come  under  the  act  must  come  from 
the  same  grantor;  that  is,  from  his  estate  and  those  who  would  take 
it  by  descent  or  will.  A  deed  by  the  administrators  of  the  grantor  of 
plaintiff  made  a  decree  of  the  surrogate,  in  proceedings  to  sell  his  real 
estate  to  pay  his  debts,  is  a  deed  from  that  grantor  before  his  prop- 
erty has  passed  by  descent  or  will  into  control  of  his  heirs  or  devisees. 
It  was  a  deed  from  Austin,  as  the  sheriff's  deed  was  the  deed  of  the 
judgment  debtor  in  Jackson  v.  Post,  supra.  It  must  be  treated  as  if 
given  by  the  deceased  himself.    Hetzel  v.  P>arber,  69  N.  Y.  1,  9. 

One  examining  title  to  real  estate  would  examine  through  a  former 
owner,  and,  if  he  had  not  disposed  of  it  in  his  hfetime,  then  through 
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his  estate,  his  heirs  at  law,  or  devisees.  A  proper  search  would  in- 
volve an  examination  to  see  if  any  real  estate  had  been  sold  to  pay 
debts ;  and  the  record  of  the  deed  of  the  administrators  would  be  notice 
of  the  transfer  of  the  property.  Said  section  2749  of  the  Code  pro- 
vides : 

"Real  property,  of  wblch  a  decedent  died  seised,  and  the  interest  of  a  de- 
cedent In  real  property,  •  •  *  may  be  disposed  of,  for  the  payment  of  his 
debts  and  funeral  expenses,"  etc. 

I  hold,  therefore,  that  the  conveyance  to  King  and  wife  and  the  sub- 
sequent conveyance  to  the  plaintiff  are  void,  not  having  been  recorded 
until  after  the  defendant's  deed  of  the  same  premises  from  the  same 
vendor  was  recorded. 

Judgment  accordingly. 


(8&  Hlsa  Rep.  561) 

DOSCHER  V.  PHELPS  6UARDAXT  TIME  LOCK  CO.  et  aL 

(Supreme  Court,  Special  Term,  New  Tork  County.    March,  1915.) 

Mabtbb  and  Sekvant  4=»62 — Riqht  to  Ubk  Invention. 

The  doctrine  that  where  an  employ^  devises  an  improved  method  for 
doing  the  work  In  which  he  Is  employed,  and  uses  his  employer's  property 
and  the  services  of  other  employes  to  develop  and  put  his  Inyention  into 
practical  form,  and  explicitly  assents  to  the  use  of  the  same  by  the  em- 
ployer, tlie  employer  thereby  acquires  an  Irrevocable  license  to  use  same, 
was  inapplicable  to  an  Invention  of  the  president  and  general  manager  of 
a  corporation,  where  it  appeared  that  the  work  on  his  patent  did  not  In- 
terfere with  and  was  no  part  of  his  duties,  but  was  done  outside  of  office 
hours,  that  be  paid  the  corporation  for  the  services  rendered  by  its  em- 
ployes on  ills  device,  and  that,  while  the  corporation  obligated  itself  to 
pay  for  the  material  used  in  constructing  it,  pending  the  granting  of  a 
patent,  and  was  authorized  to  sell  it  to  customers,  this  was  done  in  the  in- 
terest of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  i  71 ; 
Dec.  Dig.  <S=»62.] 

Action  by  Henry  Doscher  against  the  Phelps  Guardant  Time  Lock 
Company  and  others.    Complaint  dismissed. 

H.  F.  Cochrane,  of  Brooklyn,  for  plaintiff. 

Sohmer  &  Sonnenthal,  of  New  York  City,  for  defendants. 

GUY,  J.  The  plaintiff,  a  stockholder  of  the  defendant  company, 
brings  the  action  in  the  right  of  the  corporation  to  compel  the  individu- 
al defendant,  E.  R.  Phelps,  its  president  and  general  manager,  to  trans- 
fer, assign,  and  set  over  to  the  company  certain  letters  patent  of  a  time 
lock  granted  him  in  September,  1914,  upon  the  grounds,  first,  that  as 
general  manager  of  the  company  the  defendant  was  by  contract  bound 
to  give  the  corporation  the  benefit  of  his  inventions ;  and,  second,  that 
the  relations  of  the  parties  defendant  establish  the  plaintiff's  right  to  the 
relief  demanded.  No  such  contractual  obligation  is  imposed  upon  the 
individual  defendant.  In  January,  1904,  said  Phelps  represented  a  con- 
trolling interest  in  the  New  York  Guardant  Lock  Company,  a  New 
Jersey  corporation,  whose  business  was  the  manufacture  and  leasing  of 

4=9For  other  cases  see  same  topic  &  KEY-NUMBBR  In  all  Key-Numbered  Otgesu  ft  IndUM 
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time  locks  under  a  patent  owned  by  him  expiring  in  1916.  As  the  re- 
sult of  negotiations  with  one  Firth,  who  obtained  the  subscription  of 
the  plaintiff  to  $25,000  of  the  stock  of  a  new  company  to  be  formed, 
the  defendant  company  was  organized  on  or  about  January  13,  1904, 
and  pursuant  to  the  plan  of  organization,  as  outlined  in  an  agreement 
dated  November  21,  1903,  made  by  the  old  company,  the  said  Firth 
and  the  individual  defendant,  the  old  company  transferred  to  the  de- 
fendant corporation  the  business  theretofore  carried  on  and  conducted 
by  the  said  company,  including  good  will,  material,  stock  on  hand,  and 
contracts,  and  the  defendant  Phelps  transferred  to  the  defendant  cor- 
poration the  letters  patent  then  owned  by  him  of  the  time  lock  manu- 
factured by  the  old  company,  "together  with  any  and  all  inventions  and 
improvements  on  locks  to  which  he  is  now  or  may  become  entitled  dur- 
ing the  next  five  years,"  in  consideration  of  the  issuance  to  him  of 
$400,000  par  value  of  the  stock  of  the  defendant  corporation,  and  of 
his  employment  by  the  defendant  corporation  as  its  general  manager 
for  five  years  at  an  annual  salary  of  $5,000.  Under  the  arrangement 
as  carried  out,  the  defendant  Phelps  represented  the  controlling  in- 
terest in  the  new  company.  Shortly  before  the  expiration  of  the  five- 
year  period  Phelps  wrote  as  follows  to  the  board  of  directors  of  the 
company : 

"Gentlemen:  In  view  of  the  fact  that  my  contract  with  the  Phelps  Guard- 
ant  Time  lAxik  Company,  dated  January  13,  1904,  expires  January  13,  1909,  I 
respectfully  offer  my  services  as  general  manager  for  one  year  after  the  ex- 
piration of  the  date  of  said  agreement,  January  13,  1904,  at  the  rate  of  $5,- 
000  per  annum." 

The  evidence  convincingly  establishes  that  at  the  directors'  meeting 
held  in  January,  1909,  Phelps  stated  that  he  would  not  contract  with 
the  company  longer  than  one  year,  and  that  he  would  not  engage  him- 
self under  the  same  terms  as  under  the  first  contract  for  twice  the 
salary ;  that  he  was  thereupon  elected  general  manager  for  another  year 
at  a  salary  of  $5,000,  and  this  contract  was  renewed  each  year  down 
to  January,  1914,  when  his  annual  salary  under  the  renewed  yearly 
hiring  as  general  manager  was  increased  to  $8,000.  It  is  evident,  there- 
fore, that  the  defendant  Phelps  never,  after  the  expiration  of  the  first 
five-year  contract,  undertook,  either  expressly  or  impliedly,  to  give 
his  employer  any  patents  to  be  obtained  by  him,  so  that  there  is  no 
contractual  right  in  the  corporation  to  the  benefit  of  any  patent  obtain- 
ed by  its  manager  after  January,  1909.  The  doctrine  that  when  a  per- 
son in  the  employ  of  another  in  a  certain  line  of  work  devises  an  im- 
proved method  or  instrument  for  doing  that  work,  and  uses  the  prop- 
erty of  his  employer  and  the  services  of  other  employes  to  develop  and 
put  in  practicable  form  his  invention,  and  explicitly  assents  to  the  use 
by  the  employer  of  such  invention,  a  jury  or  court  trying  the  facts 
is  warranted  in  finding  that  he  has  so  far  recognized  the  obligations  of 
service  flowing  from  his  employment  and  the  benefits  resulting  from 
his  use  of  the  property  as  to  have  given  to  such  employer  an  irrevocable 
license  to  use  such  invention  (Solomons  v.  United  States,  137  U.  S.  342, 
11  Sup.  Ct  88,  34  L.  Ed.  667;  Lane  &  Bodley  Co.  v.  Locke,  150  U.  S. 
193,  14  Sup.  Ct.  78,  37  L.  Ed.  1049;  Eustis  Mfg.  Co.  v.  Eustis,  51  N.  J. 
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Eq.  565,  27  Atl.  439),  is  not  applicable  to  the  facts  of  this  case,  where 
the  acts  of  the  parties  preclude  any  such  finding.  The  work  on  the 
new  patent  did  not  interfere  with,  and  was  no  part  of,  the  duties  of 
Phelps  as  general  manager  of  the  company,  having  been  done  outside 
of  business  hours.  He  himself  paid  the  corporation  for  services  ren- 
dered by  its  employes  on  his  device  when  they  had  nothing  else  to  do; 
and  while  the  corporation  incurred  the  obligation  to  pay  for  material 
in  the  construction  of  the  new  device  pending  the  granting  of  the  pat- 
ent, and  was  authorized  to  sell  the  device  to  its  customers,  this  was  done 
to  further  the  interests  of  the  corporation,  and  with  the  view  that  when 
the  patent  was  procured  the  patentee  would  give  the  corporation  the 
first  opportunity  to  purchase  it.  Neither  does  the  fiduciary  relation  of 
Phelps  to  the  company,  under  the  established  facts,  entitle  the  plain- 
tiff to  the  relief  demanded.  Burr  v.  De  La  Vergne,  102  N.  Y.  415,  7 
N.  E.  366;  American  Stoker  Co.  v.  Underfeed  Stoker  Co.  (C.  C.)  182 
Fed.  642 ;  Johnson  Furnace  &  Eng.  Co.  v.  Western  Furnace  Co.,  178 
Fed.  819,  823,  102  C.  C.  A.  267.  The  complaint  must  be  dismissed  on 
the  merits,  with  costs. 

Complaint  dismissed,  with  costs. 


GARY  v.  CART.    (No.  7437.) 

(Supreme  Court,  Appellate  Division,  First  Department    May  28, 1915.) 

DivoBCE  ^=246 — ArmoNT — Reuarbiagk  of  Divobced  Wifb — Enxor. 

A  former  husband  was  entitled  to  an  annulment  of  the  provision  (or 
alimony  from  the  date  of  hla  application  to  annul  oo  tbe  ground  of  bU 
divorced  wife's  remarriage. 

[Ed.  Note. — ^For  other  cases,  see  Divorce,  Cent  Dig.  {  696;  Dec  Dig. 
<S=»246.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Minnie  A.  Cary  against  Arthur  L.  Gary.  From  an  order 
denying  motion  for  judgment  for  unpaid  alimony,  and  granting  de- 
fendant's motion  annuUing  provision  for  alimony  in  decree  from  time 
of  plaintiff's  remarriage,  plaintiff  appeals.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Alfred  M.  Schaffer,  of  New  York  City,  for  appellant 
Thomas  Moore  Simonton,  of  New  York  City,  for  respondent 

PER  CURIAM.  Order  appealed  from  modified,  by  directing  the 
entry  of  a  judgment  for  $2,047.50,  unpaid  alimony  up  to  December 
23,  1913,  when  the  application  to  annul  the  provisions  for  alimony 
by  reason  of  the  plaintiff's  remarriage  was  made,  and  annulling  the 
provisions  for  alimony  after  said  date  of  December  23,  1913,  without 
costs.  See  Mowbray  v.  Mowbray,  136  App.  Div.  513,  121  N.  Y.  Supp- 
45;  Krauss  v.  Krauss,  127  App.  Div.  740,  111  N.  Y.  Supp.  788. 

«s>For  otber  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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?7jK  ex  rel.  COOPER  ▼.  DUPFEX,  State  CommJssloner  of  Highways. 

eme  Court,  Appellate  Division,  Third  Department.    May  28,  1915.) 

«ABi  €=s>24 — Matters  Reviewable. 

Che  action  of  a  former  highway  department  in  sustaining  a  protest  to 
;  acceptance  of  a  highway  built  by  relator  as  a  contractor,  and  for 
Ich  on  his  showing  he  was  entitled  to  payment  of  the  balance  due  upon 

■  contract,  was  not  reviewable  by  certiorari. 

Fd.  Note.— For  other  cases,  see  Certiorari,  Cent  Dig.  {  37;  Dec.  Dig. 
»24.] 

leal  from  Special  Term,  Albany  County. 

ceeding  by  the  People  of  the  State  of  New  York,  on  the  re- 

of  Horace  B.  Cooper,  against  Edwin  Duffey,  State  Commission- 
Highways,  constituting  the  State  Commission  of  Highways, 
an  order  directing  the  issuance  of  a  writ  of  certiorari  to  the 

r  Highway  Department  to  review  its  action  in  sustaining  a  pro- 

■  the  acceptance  of  a  highway  built  by  relator,  defendant  appeals, 
sed,  and  motion  for  writ  denied. 

■ued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
and  WOODWARD,  JJ. 

mrt  E.  Woodbury,  Atty.  Gen.  (Edward  G.  Griffin  and  Sanford 
tnith.  Deputy  Attys.  Gen.,  of  counsel),  for  appellant, 
le  F.  Towner,  of  Albany,  for  respondent. 

R  CURIAM.  This  is  an  appeal  from  an  order  directing  the  is- 
e  of  a  writ  of  certiorari  to  the  former  highway  department  to 
V  its  action  in  sustaining  a  protest  to  the  acceptance  of  the  Ches- 
/n-Hague  county  highway  built  by  .the  relator  as  a  contractor.  It 
rs  from  the  petition,  and  from  statements  made  at  the  hearing  be- 
;he  commissioner,  that  during  the  period  of  the  construction  of 
ghway  the  work  was  supervised  and  inspected  by  engineers  and 
:tors  employed  by  the  state,  as  well  as  by  the  county  of  Warren, 
hat  upon  the  completion  of  the  road  the  division  engineer,  the 
y  superintendent  of  highways,  and  the  supervisors  of  the  towns 
lester  and  Horicon,  in  which  such  road  was  built,  certified  that 
I  been  constructed  in  accordance  with  the  plans  and  specifications. 
s  the  unanimous  opinion  of  the  several  engineers  who  had  charge 
e  work,  and  who  appeared  upon  such  hearing,  that  the  defects 
lained  of  in  the  highway  were  not  chargeable  to  the  contrac- 
lut  were  due  to  faulty  plans  and  specifications,  in  that  through- 
ie  whole  road,  and  particularly  along  the  soft  ground  bordering 
iver  and  lake,  a  heavier  sub-base  construction  and  thicker  top 
ig  were  required  in  order  to  make  a  satisfactory  highway.  The 
)r  contends  that,  in  view  of  these  facts,  he  is  entitled  to  the  writ 
1  for. 

lile  it  would  appear  from  the  above-recited  facts  that  the  relator 
litled  to  be  paid  the  balance  due  upon  his  contract,  yet,  under  the 
A^ing  well-settled  authorities,  such  relief  cannot  be  obtained  by  the 
)r  in  a  proceeding  of  this  character:   Matter  of  Standard  Bitu- 
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lithic  Co.  V.  Carlisle,  161  App.  Div.  191,  146  N.  Y.  Supp.  386 ;  affirmed 
212  N.  Y.  179,  105  N.  E.  967;  People  ex  rel.  Schau  v.  McWilliams, 
185  N.  Y.  92,  77  N.  E.  785 ;  People  ex  rel.  Hayes  v.  Waldo,  212  N. 
Y.  156,  105  N.  E.  961.  The  order  directing  that  a  writ  of  certiorari 
be  issued  must  therefore  be  reversed. 

Order  appealed  from  reversed,  without  costs,  and  motion  for  writ 
denied.    All  concur;  KELLOGG  and  HOWARD,  JJ.,  in  result 


■     LEWIS  V.  GREENSTEIN. 
(Sapreme  Court,  Appellate  Term,  Elrst  Department    Jane  3,  1915.) 

Sai.es  <8=>397 — Bbeach  by  Btjteb — Action  tor  Retttrn  of  Deposit. 

In  an  action  for  the  return  of  a  deposit  which  plaintiff  bad  paid  on  t 
contract  to  buy  defendant's  cigar  and  stationery  store  if  the  receipts  of 
cash  sales  were  not  less  than  $140  per  week,  evidence  'heU  not  to  show 
that  the  receipts  Included  money  received  by  defendant  from  the  raffle  of 
a  safety  razor  and  from  dice  shaking  for  cigars,  so  as  to  entitle  to  rescind 
and  recover  the  deposit. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  %  1136;  Dec.  Dig. 
<S=>397.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Isidore  Lewis  against  Isaac  Greenstein.  From  a  judg- 
ment rendered  in  favor  of  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Fiero  &  Fiero,  of  New  York  City  (J.  M.  Fiero,  Jr.,  of  New  York 
City,  of  counsel),  for  appellant 
Philip  S.  Glickman,  of  New  York  City,  for  respondent 

HENDRICK,  J.  Plaintiff  and  defendant  entered  into  a  written 
agreement  reading  as  follows : 

"New  York,  October  21,  1914. 

"I,  the  undersigned,  received  one  hundred  dollars  deposit  from  Isidor  Lewis, 
for  my  cigar,  stationery  store,  situated  at  No.  510  Columbus  avenue,  New  York 
City. "  Purchase  price  for  said  business,  including  stock  and  fixtures  and  good 
will,  is  twenty-three  hundred  dollars ;  balance  to  be  paid  one  week  from  date: 
Providing,  however,  if  the  Income  of  the  weekly  receipts  of  cash  sales  inside 
the  store  is  not  less  than  one  hundred  and  forty  dollars  per  week.  I  also  agree 
to  return  said  deposit  If  the  landlord  will  not  accept  said  Isidor  Lewis  for  a 
tenant  on  the  store  No.  510  Columbus  avenue,  City.  The  income  belongs  to 
the  buyer  from  to-day,  10  p.  m.  Every  merchandise  in  the  store  to  be  paid 
by  the  seller.  Balance  of  twenty-two  hundred  dollars  to  be  paid,  providing 
everything  wiU  be  satisfactory  to  the  buyer.  Commission  to  be  paid  to  Adolpb 
Bosenfeld." 

Signed  by  Isaac  Greenstein  and  Pauline  Greenstein,  in  Yiddish. 

The  business  thus  contracted  to  be  sold  was  the  selling  of  cigars  and 
stationery.  The  next  day  after  the  execution  of  the  contract  the 
plaintiff  went  to  the  store  of  defendant  and  remained  there  for  four 
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He  testified  that  the  day  he  went  there  was  Thursday,  and  he 
saw  that  defendant  was  raffling  a  safety  razor ;  that  in  his  pres- 
ief endant  sold  several  tickets  at  10  cents  each ;  on  Friday  he  saw 
e  come  in  and  shake  dice  for  cigars ;  that  on  Saturday  evening 
nen  played  from  10  o'clock  to  15  minutes  after  12  o'clock.  He 
:s  this  money  went  into  the  "income,"  and  that  he  then  had  a  con- 
tion  with  the  defendant,  in  which  he  asked  for  the  return  of  his 
sit  and  was  refused.  The  only  testimony  offered  by  him  as  to 
mount  of  income  received  from  the  business  during  the  time  plain- 
ras  there  is  as  follows: 

Do  yon  know  whether  $140  was  the  Income  every  week?  A.  I  claim 
—I  find  out  during  the  four  days,  It  was  not  Q.  You  were  there  four 
only?    A.  Only,  but  I  find  out  enough  to  not  stay  any  more,  even  if  It 

be  over  one  hundred  and  forty,  on  account  of  the  gambling. 

Mr.  Glickman:  Q.  You  told  him  this  Is  the  reason  you  could  not  buy 
L..  Xes,  sir ;  that  is  the  reason." 

om  this  it  will  be  seen  that  there  is  not  the  slightest  evidence  that 
weekly  receipts  were  less  than  $140,  as  the  contract  required; 
ct,  as  the  plaintiff  remained  in  the  store  but  four  days,  he  had  no 
IS  of  knowing  the  weekly  receipts.  On  the  other  hand,  the  de- 
int  showed,  and  it  was  not  disputed,  that  the  receipts  for  that 
;  were  $154  and  over,  that  the  entire  purchase  of  cigars  when 
were  thrown,  including  the  evening  plaintiflf  was  present,  was  but 
>,  and  that  no  portion  of  this  went  into  the  so-called  "income," 
v&s  kept  by  defendant  in  a  separate  account.  We  may  assume  that, 
aintifl  had  shown  that  it  was  essential  that  weekly  aggregate  of 

should  include  money  received  from  gambling  in  order  to  make 
equired  stun  of  $140,  the  plaintiff  would  be  justified  in  refusing 
implete  the  contract,  as  the  income  from  the  business  must  be  ob- 
d  by  an  observance  of  the  law;   but,  as  we  have  seen,  no  such 

are  shown.  Upon  consummating  his  purchase,  the  plaintiff  could 
»ntinue  the  practice  of  permitting  people  to  shake  dice,  and  would 
>e  compelled  to  sell  tickets  on  a  razor,  and  still  the  legitimate  week- 
jceipts  might  equal  the  amount  stipulated  in  the  contract.  As 
was  the  only  ground  for  his  refusal  to  complete  the  purchase,  it  is 

that  he  has  failed  in  showing  any  legal  reason  for  breaching  the 
ract  and  asking  for  the  return  of  his  deposit, 
dgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
;  the  event.    All  concur. 


Use.  Rep.  570) 

DEVINE  V.  MELTON  et  al. 

(Supreme  CJourt,  Special  Term,  New  York  County.    March,  1915.) 

PPEL  «S968 — BKPUOIATION    OV   CoNTBACT — ^RlOBT   TO   ACCOURTINCI — FOB- 

'EITUSK. 

Pursuant  to  an  agreement  to  divide  the  profits,  plalntlfC  contracted  to 
idvance  to  defendant  M.  money  to  pay  to  the  owner  of  certain  land  for 
he  purchase  of  the  Job  of  wrecking  certain  buildings  and  as  a  guar- 
inty  for  faithful  performance,  and  M.  in  his  own  name,  but  for  the  benefit 
>f  plalutUI  and  himself  and  the  owner  of  the  laud,  contracted  with  the 
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owner  to  perform  the  work.  Thereafter  such  money  was  used  by  plain- 
tffl  to  obtain  a  contract  with  the  owner  to  do  the  same  work,  after  the 
owner  had  refused  to  permit  M.  to  proceed  under  his  contract,  and  plain- 
tiffs did  the  work  In  the  name  of  a  corporation  organized  by  him  for  that 
purpose.  A  suit  brought  by  M.  against  the  owner  for  breach  of  contract 
was  defended  by  plaintiff,  but  M.  recovered  Judgment  Eeld,  that  plain- 
tiff, by  thus  defending  and  repudiating  the  Joint  contract  made  in  the 
name  of  M.,  forfeited  any  right  he  otherwise  would  have  had  in  such 
Judgment,  and  his  complaint  in  an  action  for  an  accounting  by  him  as  to 
the  Judgment  should  be  dismissed  on  the  merits. 

[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent  Dig.  iJ|  165-169;   Dec. 
Dig.  <S=>68.] 

Action  for  an  accounting  by  Thomas  F.  Devine  against  Walter 
Melton  and  others.    Complaint  dismissed. 

J.  A.  Delehanty,  of  New  York  City,  for  plaintiff, 
Feltenstein  &  Rosenstein,  of  New  York  City,  for  defendants. 

GUY,  J.  The  plaintiff  asks  for  an  accounting  by  the  defendant 
Melton  with  respect  to  a  judgment  obtained  by  said  defendant  against 
the  firm  of  Havemeyers  &  Elder  on  November  11,  1914.  On  or  about 
May  12,  1913,  the  plaintiff  agreed  with  the  defendants  to  advance 
$7,000  for  the  purpose  of  purchasing  from  said  firm  the  job  of 
wrecking  certain  buildings  and  clearing  a  site  on  land  owned  by  the 
firm  in  Brooklyn.  He  also  agreed  to  deposit  with  the  owners  of  the 
land  $5,000  as  a  guaranty  for  the  faithful  performance  of  the  con- 
tract; and  it  was  further  agreed  that  the  plaintiff  should  furnish  the 
necessary  pay  rolls  for  labor  performed,  that  all  moneys  received  from 
the  job  should  be  turned  over  to  him,  and  all  accounts  for  material 
sold  billed  in  his  name;  the  profits  of  the  job  to  be  divided  40  per 
cent,  to  the  plaintiff  and  the  remaining  60  per  cent,  equally  between 
the  other  two  parties,  the  defendants  Melton  arid  Pritchett.  In  pur- 
suance of  the  agreement  the  plaintiff  paid  to  Havemeyers  &  Elder 
$12,000,  and  the  defendant  Melton,  in  his  own  name,  but  for  the 
benefit  of  the  plaintiff  and  the  defendants,  made  the  contract  with  that 
firm  for  the  performance  of  the  work  as  agreed  upon.  The  owners 
of  the  property,  however,  refused  to  permit  Melton  to  proceed  with 
the  work  under  the  agreement,  and  the  plaintiff  thereupon  made  a 
contract  with  the  owners  to  do  the  same  work,  and  the  same  fund 
of  $12,000  paid  by  the  plaintiff  to  the  owners  for  the  purchasing  of 
the  material  and  as  a  guaranty  for  the  faithful  performance  of  the 
contract  made  in  the  name  of  Melton  was  used  by  the  plaintiff  to 
obtain  his  contract,  which  he  subsequently  performed  in  the  name  of 
the  Do  It  Contracting  Company,  a  corporation  he  organized  for  that 
purpose. 

After  the  plaintiff  began  performance  under  his  individual  agree- 
ment, the  defendant  Melton  brought  an  action  against  the  owners  to 
recover  damages  for  their  breach  of  contract  in  refusing  to  allow 
him  to  perform.  That  action  was  really  defended  by  the  plaintiff. 
He  and  his  lawyers  prepared  the  case  for  trial,  and  on  the  witness 
stand  he  denounced  the  defendant  Melton  and  his  brother  as  crooks. 
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Despite  all  the  plaintiff's  efforts,  however,  to  defeat  the  claim  Melton 
obtained  judgment  for  $12,153.98,  and  the  plaintiff  has  caused  an 
appeal  to  be  taken  from  the  said  judgment,  paid  for  the  stenographer's 
minutes  of  the  trial,  and  furnished  the  undertaking  on  appeal. 

The  plaintiff,  by  his  repudiation  of  the  joint  contract  made  in  the 
name  of  Melton,  has  forfeited  any  right  he  would  otherwise  have  had 
in  the  judgment.  In  Denver  v.  Roane,  99  U.  S.  355,  25  L.  Ed.  476, 
it  appeared  that  one  of  the  copartners  in  a  law  firm  refused  to  take 
part  in  the  prosecution  of  a  suit  in  which  the  firm  had  been  retained 
on  a  contingent  fee,  withdrawing  his  appearance  and  severing  his  con- 
nection with  the  case,  denouncing  the  case  privately  to  one  of  the 
judges  as  altogether  without  merit  and  fraudulent,  saying  that  he  had 
decided  not  to  be  involved  in  a  case  of  so  scandalous  a  character  and 
for  so  worthless  and  unworthy  a  client.  The  court  held  that  the 
representative  of  said  attorney  had  no  right  to  share  in  the  fee  re- 
ceived by  the  copartners  as  a  result  of  their  success  in  that  Htigation, 
sustaining  the  rule  laid  down  in  Wilson  v.  Johnstone,  16  Eq.  Cas. 
Abr.  606,  that  he  who  acts  so  as  to  treat  the  articles  of  copartner- 
ship as  a  nullity  as  regards  his  own  obligations  cannot  complain  if 
they  are  so  treated  for  all  purposes.  And  in  Miller  v.  Chambers,  73 
Iowa,  236,  34  N.  W.  830,  5  Am.  St.  Rep.  675,  wherein  the  plaintiff 
in  an  action  against  his  copartner  claimed  portion  of  a  judgment  ob- 
tained by  the  defendant  against  one  for  whom  the  copartnership 
had  performed  certain  work  and  services,  it  was  held  that  as  the 
plaintiff  had  denied  the  defendant's  rights,  resisted  as  far  as  he  could 
the  recovery  of  the  judgment  and  declared  that  the  conduct  of  his 
copartner  in  suing  to  recover  the  judgment  was  an  unrighteous  act, 
there  should  be  judgment  for  the  defendant. 

The  complaint  is  dismissed  on  the  merits,  with  costs  to  the  defend- 
ant Melton. 

Judgment  accordingly. 


(SO  Misc.  Rep.  573) 

COMPAGNIE  GfiNfiRALB  DB  FOURRURES  &  PELLETERIES,  ANCIBNS 

BSTABLISSEMENTS  HAENDLER  &  FILS,  v.  SIMON 

HBRZIG  ft  SONS  CO.  et  al. 

(Supreme  CJourt,  Special  Term,  New  York  County.    March,  1915.) 

1,  Guaranty  ^=>30 — Liabilitt  of  Guabantob — Extent. 

Where  the  liability  of  a  gruarantor  is  not  expressly  limited  by  the  terms 
of  the  guaranty,  it  is  deemed  coexteaslve  with  that  of  the  principal. 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent  Dig.  §S  38-15;  Dec. 
Dig.  <8=>3e.] 

2.  CONTBACTS   «=»2  —  C0N8TBt70TION  —  WHAT  liAW    GOVEBHS  —  PlACE  OF  AC- 

CEPTANCE. 

The  place  where  a  contract  is  accepted,  though  not  conclusive  in  deter- 
mining what  law  governs,  Is  material,  in  that  It  Axes  the  time  when  the 
minds  of  the  parties  met  and  the  agreement  was  consummated. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  {{  2,  41,  146; 
Dec  Dig.  <8=>2.] 
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8.  cobpobations  ®=>513  —  actiow  aoainst  cobpobation  —  couflaint  — 

Fkench  Contbact. 

since,  under  the  French  law,  the  act  of  the  directors  of  a  corporaUon 
Is  the  act  of  the  corporation,  the  complaint  In  an  action  on  a  French  con- 
tract stated  a  cause  of  action  against  the  individual  defendants,  directors 
of  a  domestic  corporation  and  owners  of  substantially  all  of  the  stock, 
where  it  stated  that  such  individual  defendants  were  "acting  in  their 
own  name  as  well  as  In  the  name  of"  the  defendant  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  S§  2017-2027, 
2031-2034,  2036-2045 ;    Dec.  Dig.  <@=>513.] 

4.   COBPORATIONS  <g=>513 — ACTIONS  AOAINST— COMPLAINT — AOENCT. 

An  allegation,  in  the  complaint  In  an  action  on  a  contract,  that  the 
signing  of  the  contract  by  the  individual  defendants  was  the  act  of  de- 
fendant corporation,  was  equivalent  to  an  allegation  that  the  individual 
defendants  were  authorized  to  subscribe  to  the  contract  as  agents  of  the 
corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  IS  2017-2027, 
2031-2034,  2036-2045;    Dec.  Dig.   «=513.] 

B.  QuARANTT  <S=>2 — Action  on  Gttabantt — Defense — ^Fobeign  Law. 

In  an  action  by  a  French  corporation  against  a  domestic  corporation 
and  its  directors,  on  a  French  contract  of  guaranty  for  repayment  of  a 
loan  to  a  German  corporation,  it  was  no  defense  that  before  the  com- 
mencement of  the  action  the  German  law,  by  reason  of  the  war,  prohibited 
payment  of  the  debt  by  the  principal  debtor  to  the  French  creditors,  ei- 
ther in  France  or  In  England,  where  It  did  not  appear  that  the  debt  was 
not  a  binding  obligation  on  defendants  before  the  German  law  became 
applicable. 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent  Dig.  S  29;  Dec.  Dig. 
<S=»2.] 

6.  GOABANTT  e=>28 — Action — Deifense — ^Extension  of  Time — Fobeion  Law. 
Where  the  plaintiff,  in  an  action  against  the  directors  of  a  domestic 
corporation  and  the  corporation  itself,  on  a  French  contract  of  guaranty, 
Invoked  the  French  law  to  establish  a  liability,  and  by  such  law  the  time 
for  the  discharge  of  the  defendants'  obligation  has  been  extended,  no 
cause  of  action  had  accrued  as  against  defendants,  there  being  no  k- 
quirement  to  perform  elsewhere  than  in  Ftance. 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent  Dig.  {  29;  Dec.  Dig. 
«s>28.] 

Action  by  the  Compagnie  Generale  De  Fourrures  &  Pelleteriies, 
Anciens  Establissements  Haendler  &  Fils,  a  corporation,  against  the 
Simon  Herzig  &  Sons  Company,  a  corporation,  and  others.  Demurrer 
to  certain  delenses  sustained,  and  demurrer  to  others  overruled, 

Marcuson  Brothers,  of  New  York  City,  for  plaintiff. 
Leventritt,  Cook  &  Nathan,  of  New  York  City,  for  defendants. 

GUY,  J.  The  plaintiff  is  a  foreign  corporation  organized  under  the 
laws  of  the  republic  of  France.  The  defendant  Simon  Herzig  &  Sons 
Company  (hereinafter  referred  to  as  defendant  corporation)  is  a  New 
York  corporation.  The  complaint  alleges  that  the  individual  defend- 
ants at  all  the  times  mentioned  in  the  complaint  constituted  a  majority 
of  the  directors  and  owners  and  controlled  substantially  all  the  stock 
of  the  defendant  corporation ;  that  at  such  times  three  of  four  of  the 
individual  defendants  were  and  still  are  residents  and  citizens  of  New 
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York;  that  on. or  about  October  22,  1913,  the  individual  defendants, 
"acting  in  their  own  name,  as  well  as  in  tiie  name  of"  the  defendant 
corporation,  made  and  executed  an  instrument  in  writing,  in  the  French 
language,  a  copy  of  which  is  annexed  to  and  made  part  of  the  com- 
plaint; that  a  true  and  correct  translation  of  the  said  instrument  is 
also  annexed;  that  the  said  paper  was  drawn,  prepared,  and  de- 
livered unto  the  plaintiff  at  the  city  of  Paris,  France;  that  under 
the  laws  of  France  said  writing  was  and  is  the  act  of  and  bind- 
ing upon  the  defendants  individually  and  the  defendant  corpora- 
tion; that  subsequently  to  the  delivery  of  the  agreement  the  plain- 
tiff, in  reliance  upon  the  terms  of  said  instrument,  loaned  and 
advanced  to  Simon  Herzig  &  Sons  Company,  of  Leipzig,  Germany, 
$49,784.54,  which  sum  the  said  Simon  Herzig  &  Sons  Company,  of 
Leipzig,  Germany,  promised  and  agreed  to  repay  to  the  plaintiff  in 
installments,  at  Martin's  Bank,  Limited,  London,  England,  between' 
March  18,  1914,  and  July  23,  1914;  that  the  sum  of  $37,634.54  re- 
mains unpaid  of  the  said  advances ;  and  that  no  part  of  said  balance 
has  been  paid,  although  demanded  from  the  defendants.  From  the 
translation  of  the  copy  of  the  agreement  annexed  to  the  complaint  it 
appears  that  the  individual  defendants,  "acting  in  our  own  name,  as 
well  as  in  the  name  of  Simon  Herzig  &  Sons  Company,  of  New  York, 
declare  ourselves  to  stand  guarantee  in  our  personal  name  and  for  the 
account  of  the  company  in  favor  of  the  Compagnie  Generale  de  Four- 
rures  and  Pelleteries,  formerly  N.  Haendler  &  Son,  of  Paris  [the  plain- 
tiff], for  all  accounts  which  could  be  due  this  company  from  Simon 
Herzig  &  Sons  Company,  of  Leipzig,  for  whatever  title  and  for  what- 
ever cause  it  may  be.  This  engagement  applies  for  all  amounts  relating 
to  operations  dealt  and  to  be  dealt  with  by  [the  plaintiff]  with  the 
Herzig  Company,  of  Leipzig,  until  October  31,  1914." 

The  individual  defendants  in  their  answer  to  the  amended  complaint 
set  up  two  separate  defenses — ^first,  "that  before  the  commencement 
of  this  action"  war  was  declared  between  Germany  and  France,  and 
also  between  Germany  and  England,  and  that  by  the  laws  of  the  empire 
of  Germany  the  German  debtor  was  forbidden  to  pay  any  moneys  to 
the  plaintiff,  and  also  forbidden  to  pay  any  money  at  or  in  the  kingdom 
of  Great  Britain,  or  any  part  thereof;  and,  second,  that  by  a  statute 
or  decree  duly  enacted  into  the  laws  of  France  the  time  for  the  pay- 
ment of  the  alleged  indebtedness  was  duly  extended  to  a  date  subse- 
quent to  the  time  of  the  commencement  of  the  action,  and  that  by  vir- 
tue of  the  laws  of  France  the  alleged  indebtedness  was  not  due  or 
payable  at  the  time  the  action  was  brought.  The  defendant  corporation 
pleads  the  same  defenses,  and  in  addition  sets  up  the  statute  of  frauds, 
alleging  that  the  promise  in  the  amended  complaint,  if  any  was  made, 
is  a  special  promise  to  answer  for  the  debt  or  default  of  another  person, 
to  wit,  Simon  Herzig  &  Sons  Company,  of  Leipzig,  Germany,  and 
that  such  promise  was  not,  nor  was  any  note  or  memorandum  thereof, 
made  in  writing  and  subscribed  by  the  corporation  defendant  or  its 
lawful  agent. 

The  plaintiff  demurred  to  the  said  defenses  upon  the  ground  that  it 
appears  upon  the  face  thereof  "that  they  do  not  state  facts  sufficient  to 
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constitute  a  defense  to  this  action."  In  opposition  to  the  demurrer  it 
is  claimed,  not  only  that  the  defenses  are  insufficient,  but  (1)  that  the 
demurrer  is  fatally  deficient  in  form,  in  that  the  pleader  should  have 
stated  that  the  defenses  are  insufficient  in  law  upon  the  face  thereof, 
and  (2)  that  the  complaint  fails  to  state  a  cause  of  action.  While  the 
plaintiff  in  framing  its  demurrer  has  not  complied  literally  with  the 
provisions  of  section  494  of  the  Code,  I  think  that  the  grounds  of  the 
demurrer  are  so  plainly  stated  that  it  can  be  clearly  understood,  and 
that  the  pleading  in  form  satisfies  the  statutory  requirements.  Kissam 
V.  Bremerman,  44  App.  Div.  588,  61  N.  Y.  Supp.  75;  McClure  v. 
Wilson,  13  App.  Div.  274,  276,  43  N.  Y.  Supp.  209.  I  am  also  of  the 
opinion  that  the  complaint  states  a  cause  of  action,  both  against  the 
individual  defendants  and  the  corporation. 

[  1  ]  The  alleged  undertaking  of  the  defendants  is  a  guaranty,  and, 
"while  it  is  not  expressly  stated  that  the  defendants  guarantee  the  pay- 
ment of  the  moneys  loaned  to  the  Leipzig  concern,  the  language  used  in 
the  instrument  is  sufficient  to  authorize  the  application  of  the  rule  that, 
unless  the  liability  of  a  guarantor  be  expressly  limited,  it  may  be  con- 
sidered as  coextensive  with  that  of  his  principal,  so  that,  when  a  guar- 
antor or  surety  becomes  bound  in  general  and  indefinite  terms,  he 
makes  himself  liable  for  all  the  engagements  of  his  principal  resulting 
from  the  principal's  contract.    Winchell  v.  Doty,  15  Hun,  1. 

[2]  As  against  the  defendant  corporation,  the  allegation  in  the  com- 
plaint that  the  individual  defendants,  acting  in  their  own  name  as  well 
as  in  the  name  of  the  corporation,  entered  into  the  agreement,  is 
hardly  sufficient  under  our  law  to  charge  the  corporation  with  the  ex- 
ecution of  the  contract  Moffett  v.  Jaffe,  132  App.  Div.  7,  116  N.  Y. 
Supp.  402;  Buifalo  L.  O.  Co.  v.  Standard  O.  Co.,  42  Hun,  153.  The 
complaint  alleges,  however,  that  the  instrument,  which  appears  to 
have  been  executed  by  the  individual  defendants  at  New  York,  was 
in  the  French  language,  drawn,  prepared,  and  delivered  to  the  plain- 
tiff at  Paris,  and  that,  under  the  French  law,  the  agreement  was  the 
act  of  and  bound  the  corporation  as  well  as  the  individual  defendants. 
Although  not  conclusive,  the  place  where  the  contract  is  accepted  is 
important,  because  it  fixes  the  time  when  the  minds  of  the  parties  met 
and  the  agreement  was  consummated. 

[3]  To  my  mind,  the  facts  before  stated,  uncontradicted,  are  suffi- 
cient to  indicate  the  intention  of  the  parties  that  the  contract  should 
be  regarded  as  a  French  contract,  and,  as  under  the  French  law  the 
act  of  the  individual  defendants  was  also  the  act  of  the  defendant  cor- 
poration, it  follows  that  a  cause  of  action  is  stated  against  the  corpo- 
ration as  well  as  against  the  individuals.  Wilson  v.  Lewiston  Mill 
Co.,  150  N.  Y.  314,  44  N.  E.  959,  55  Am.  St.  Rep.  680;  Union  NaL 
Bank  v.  Chapriian,  169  N.  Y.  538, 62  N.  E.  672,  57  L.  R.  A.  513,  88  Am. 
St.  Rep.  614 ;  Northwestern  Mutual  Life  Ins.  Co.  v.  McCue,  223  U.  S. 
234,  32  Sup.  Ct.  220,  56  L.  Ed.  419,  38  L.  R.  A.  (N.  S.)  57.  If  the 
law  of  France,  as  pleaded,  determines  the  interpretation  and  valid- 
ity of  the  contract  (Union  Nat.  Bank  v.  Chapman,  169  N.  Y.  538,  62 
N.  E.  672,  57  L.  R.  A.  513,  88  Am.  St.  Rep.  614),  it  would  seem  to 
follow  that  the  New  York  statute  of  frauds,  pleaded  as  a  defense 
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by  the  corporation,  is  unavailing.  See  Wilson  v.  Lewiston  Mill  Co., 
150  N.  Y.  314,  44  N.  E.  959,  55  Am.  St.  Rep.  680. 

[4]  In  any  event,  as  the  complainant  alleges  that  the  signing  of  the 
contract  by  the  individual  defendants  was  the  act  of  the  defendant 
corporation,  the  conclusion  is  warranted  that  the  individual  defend- 
ants were  authorized  as  the  agents  of  the  defendant  corporation  to 
subscribe  the  contract. 

[5]  The  plaintiff's  demurrer  to  the  defense,  based  on  the  German 
law,  should  also  be  sustained.  The  fact  that  "before  the  commence- 
ment of  this  action,"  in  consequence  of  the  war,  the  German  law  pro- 
hibited the  payment  of  the  debt  by  the  principal  debtor  to  the  French 
creditor  either  in  France  or  in  England,  is  clearly  no  defense.  For 
aught  that  appears  to  the  contrary,  the  debt  was  a  binding  obligation 
upon  the  defendants  long  before  the  German  law  became  applicable  as 
between  the  German  debtor  and  the  French  creditor. 

f  8]  I  am  of  opinion,  however,  that  the  defense  which  sets  up  the  so- 
called  French  moratorium,  although  the  facts  are  not  fully  and  satis- 
factorily stated,  is  sufficient.  While  the  rule  is  that  all  matters  con- 
nected with  the  performance  of  a  contract  are  regulated  by  the  law 
of  the  place  where  by  its  terms  it  is  to  be  performed  (Union  NaL  Bank 
V.  Chapman,  169  N.  Y.  538,  62  N.  E.  672,  57  L.  R.  A.  513,  88  Am. 
St.  Rep.  614),  I  do  not  think  that  rule  is  applicable  to  the  precise  facts 
in  this  case  as  presented  by  this  motion.  The  plaintiff  invokes  the 
French  law  to  establish  a  liability  in  our  courts  against  the  de- 
fendants, and  if  that  law,  upon  which  the  plaintiff  bases  its  rights,  more 
especially  as  against  the  defendant  corporation,  duly  extended  the  time 
for  the  discharge  of  the  defendant's  obligation,  a  cause  of  action  ha.s 
not  accrued  against  these  defendants,  who  were  under  no  requirement 
to  perform  in  England. 

Demurrer  to  the  alleged  defense  in  paragraph  8  of  the  answer  ot 
the  individual  defendants  sustained ;  demurrer  to  their  alleged  defense 
in  paragraph  9  overruled.  Demurrer  to  the  alleged  defenses  in  para- 
graphs 8  and  9  of  the  answer  of  the  defendant  corporation  sustained; 
demurrer  to  the  alleged  defense  in  paragraph  10  overruled. 

Ordered  accordingly. 


(8»  Misc.  Rep.  555) 

PEOPLE  ex  rel.  QUEENS  BOROUGH  GAS  &  ELECTRIC  CO.  T. 
CONNOLLY,  Borough  President,  et  al. 

(Snpreme  Court,  Special  Term,  Queens  County.    March,  1916.) 

1.   WltlCIPAL  COBFOBATIONS  «=»661 — "FRANCHISE" — ReQULATION. 

The  right  to  lay  gas  mains  In  the  streets,  being  a  "franchise"  granted 
for  the  service  of  the  public,  is  subject  to  regulation  In  the  interest  of 
tlie  pnblia 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
1482,  1434-1436;    Dec.  Dig.  «=661. 

For  other  deflnitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Franchise.] 

^s>For  otber  case*  Me  lame  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
153  N.T.S.-^8 
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2.  MuNicspAi.  CoBPOBATioNs  <g=>6S0,  681 — ^LATmo  Gas  Mains  and  Pipes- 

Issuance  OF  Permits — Powers. 

The  power  conferred  on  the  department  of  water  supply,  gas,  and  elec- 
tricity of  the  city  of  New  York  to  regulate  and  control  the  use  and  trans- 
mission of  gas  impliedly  carries  with  it  the  right  to  select  effective  means 
therefor,  but  does  not  authorize  the  department  to  issue  permits  to  open 
public  streets  to  lay  gas  mains  and  pipes,  which  power  rests  exclusively 
with  the  borough  president. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
1459-1466;    Dec.  Dig.  <8=>680,  681.] 

3.  Municipal  Cobpobations  <s=682  —  Latino  of  Gas  Mains  —  Pkbmit  to 

Open  Street — Right  to  Impose  Conditions. 

While  a  borough  president  cannot  nullify  a  franchise  of  a  gas  company 
by  refusing  his  permit  to  open  streets,  he  may  require  that  the  company, 
as  a  condition  to  the  issuance  of  a  permit,  submit  to  the  control  of  the  de- 
partment of  water  supply,  gas,  and  electricity,  pay  for  the  necessary  in- 
spectors, file  maps  and  plans  with  the  department,  indemnify  the  dty 
against  loss  through  Its  negligence,  and  agree  to  change  and  relocate  its 
mains,  if  required. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
1467-1470;   Dec.  Dig.  «=>682.] 

Motion  for  mandamus  by  the  People,  on  the  relation  of  Queens 
Borough  Gas  &  Electric  Company,  against  Maurice  E.  Connolly,  as 
President  of  the  Borough  of  Queens,  City  of  New  York,  and  another. 
Motion  denied. 

Davison  &  Underbill,  of  Brooklyn  (Alfred  T.  Davison,  of  Brooklyn, 
of  counsel),  for  relator. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (Edward  S. 
Malone,  of  New  York  City,  of  counsel),  for  respondents. 

BLACKMAR,  J.  [1-3]  All  franchises  of  public  service  corpora- 
tions are  subject  to  regulation  in  the  interests  of  the  public.  The  right 
to  lay  gas  mains  in  the  streets  is  a  franchise  granted  for  the  service 
of  the  public.  Many  other  franchises  to  use  the  public  streets  exist, 
and,  in  addition,  the  subsurface  is  used  for  other  municipal  purposes. 
Under  these  circumstances  we  should  expect  that  the  Legislature  would 
delegate  to  some  municipal  agency  the  power  to  so  control  the  exercise 
of  the  franchise  that  the  mains  and  pipes  may  be  laid  in  this  mesh  of 
agencies,  using  the  subsurface  of  the  streets  with  due  regard  to  the 
safety  oif  the  public.  We  find  that  it  has  given  this  power  to  the  de- 
partment of  water  supply,  gas,  and  electricity,  hereinafter  called  the 
department,  using  the  words  "cognizance  and  control  of  the  use  and 
transmission  of  gas,"  words  which  have  long  been  used  and  have  been 
interpreted  by  the  courts  as  conferring  full  power  of  regulation  and 
control.  The  grant  of  this  power  imposes  the  duty  of  performance, 
and  carries  with  it,  by  necessary  implication,  the  right  to  select  effective 
means  therefor.  The  department  is  not  granted  the  power  to  issue 
permits  to  open  the  public  streets  to  lay  gas  mains  and  pipes.  This 
power  rests  with  the  borough  president.  The  department  has  request- 
ed the  borough  president  not  to  issue  the  permit  until  the  relator  has 
agreed  to  submit  to  its  control,  pay  for  the  necessary  inspectors,  file 
maps  and  plans  with  the  department,  indemnify  the  city  against  loss 

£=»PoT  other  cases  see  same  topic  ft  KEY-NUMBER  tn  all  Key-Numbered  Digests  &  Indsxw 
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through  its  negligence,  and  agree  to  change  and  relocate  its  mains  if 
required.  The  relator  refuses  to  submit  to  these  conditions  imposed 
by  the  department,  the  borough  president  refuses  to  issue  the  permit, 
and  the  relator  asks  for  a  mandamus  compelling  him  so  to  do. 

The  borough  president  cannot  nullify  the  franchise  by  refusing  his 
permit  to  open  the  streets.  He  can  impose  reasonable  conditions  to 
granting  it,  and  I  see  no  reason  why  he  may  not  require  submission  to 
the  control  of  the  department  in  which  the  power  of  cognizance  and 
control  is  vested  by  law.  The  department  in  terms  requires  the  relator 
to  accept  the  conditions  of  a  "permit  to  open  the  streets."  It  is  not 
really  a  "permit,"  for  it  permits  nothing,  and  much  of  the  argument  at 
the  bar  is  wasted  on  the  false  issue  whether  the  department  could  issue 
a  "permit."  The  department  cannot  authorize  the  relator  to  open  the 
streets.  This  can  be  done  only  by  the  borough  president.  But  I  think 
that  the  borough  president  is  justified  in  withholding  his  permit  until 
the  relator  accepts  the  terms  and  conditions  prescribed  by  the  depart- 
ment, not  under  which  it  is  to  open  the  street,  but  under  which  it  is  to 
lay  the  pipes  when  the  street  is  opened  under  the  permit  of  the  borough 
president. 

Motion  denied. 


NORTHERN  GRAIN  CO.  T.  WIFFLER  et  al.    (No.  7308.) 

(Supreme  Court,  Appellate  DlTision,  First  Department    June  4,  1915.) 

SAI.E8  €=>313 — Rights  of  Sell^bs — Right  of  Stoppage  in  Tbansittt. 

Where  the  buyer  of  oats  refused  to  accept  them  after  receiving  the  bill 
of  lading  and  having  It  marked  "Canceled  by  delivery,"  and  the  seller  re- 
covered judgment  against  the  buyer  for  the  price.  It  had  no  right  of  8toi>- 
page  In  transitu,  that  right  terminating  when  the  goods  are  delivered; 
and  where  the  railroad  company.  In  whose  possession  the  oats  had  been 
left,  sold  them,  the  seller  cannot  claim  the  proceeds  of  that  sale  as  against 
tbe  buyer's  assignee. 

[Ed.  Note.— For  otber  cases,  see  Sales,  Cent  Dig.  {{  870,  872,  878-884; 
Dec.  Dig.  <3=>313.] 

BotchklsB  and  Laughlln,  33.,  dissenting. 

Submission  of  controversy  between  the  Northern  Grain  (^mpany 
and  Joseph  J.  Wiffler,  the  New  York  Central  &  Hudson  River  Rail- 
road Company,  and  Ernest  C.  Dana,  as  trustee,  etc  Judgment  for 
trustee. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Richard  F.  Weeks,  of  New  York  City,  for  plaintiff. 
Brennan,  Curran  &  Bleakley,  of  Yonkers,  for  defendant  Dana. 

Mclaughlin,  J.  in  Aprll,  1912,  the  plaintiff  entered  into  a  con- 
tract with  the  defendant  Wiffler  for  the  sslle  and  delivery  to  him  at 
Yonkers,  N.  Y.,  of  a  car  load  of  oats.  On  the  21st  of  May,  1912,  the 
oats  were  shipped  from  Buffalo,  N.  Y.,  over  the  lines  of  the  defend- 
ant railroad  company,  upon  a  bill  of  lading  which  consignedjhem  to 
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the  order  of  the  plaintiff.  They  arrived  at  their  destination  on  May 
25,  1912,  and  on  the  28th  of  May  following  a  60-day  draft  for  the  pur- 
chase price  was  accepted  by  Wiffler  and  delivered  to  the  plaintiff  as 
payment,  conditioned  upon  the  draft  being  honored  at  maturity.  At 
the  same  time  the  bill  of  lading  was  delivered  to  Wiffler,  who  there- 
after presented  it  to  the  railroad  company,  and  it  was  marked  "Can- 
celed by  delivery."  Some  time  thereafter — just  when  does  not  ap- 
pear— Wiffler  examined  the  oats  and  was  not  satisfied  with  their  con- 
dition. He  then  withdrew  the  bill  of  lading  from  the  railroad  com- 
pany, caused  the  stamp  "Canceled  by  delivery"  to  be  stricken  from  the 
face  of  the  same,  and  then  returned  the  bill  of  lading  to  the  plaintiff, 
with  the  statement  that  he  refused  to  accept  the  oats  by  reason  of  their 
condition.  The  oats  remained  in  the  car  in  which  they  were  shipped, 
on  the  tracks  of  the  defendant  company,  until  October,  1912,  when 
they  were  sold  by  it  at  public  auction,  and  after  deducting  its  charges 
there  remained  in  its  hands  $287.85.  Wiffler  stopped  pa3rment  on  the 
draft  before  maturity,  and  on  October  22,  1912,  the  plaintiff  commenc- 
ed an  action  upon  it  in  the  Supreme  Court.  The  defendant  inter- 
posed an  answer,  and  alleged  that: 

"The  draft  was  given  by  defendant  In  payment  of  a  certain  car  load  of  oats 
which  plaintiff  sold  to  the  defendant,  and  that  the  same  were  good,  marketa- 
ble, and  usable,  and  that  when  defendant  received  said  car  load  the  same 
were  old  and  musty,  and  could  not  be  sold  and  used,  and  were  of  no  valne 
whatsoever,  and  for  that  reason  the  note  was  given  without  consideration." 

On  November  7,  1913,  Wiffler  made  a  general  assignment  for  the 
benefit  of  creditors  to  the  defendant  Dana,  as  trustee.  The  issue  raised 
by  the  defendant's  answer  in  the  action  commenced  by  the  plaintiflF  up- 
on the  draft  was  tried  on  April  11,  1914,  and  judgment  rendered  in 
favor  of  the  plaintiff  for  the  full  amount  demanded  in  the  complaint. 
Execution  was  issued  upon  the  judgment,  and  the  same  was  returned 
unsatisfied.  The  plaintiff  then  notified  the  railroad  company  that  it 
exercised  its  right  of  stoppage  in  transitu,  and  at  the  same  time  sur- 
rendered for  cancellation  the  bill  of  lading  sent  to  it  by  Wiffler. 

Upon  the  foregoing  facts  this  court  is  asked  to  determine  whether 
the  plaintiff,  or  Dana,  as  trustee,  is  entitled  to  the  $287.85  held  by  the 
railroad  company;  neither  it  nor  Wiffler  making  any  claim  thereto. 
It  is  urged  on  the  part  of  the  plaintiff  that  it  is  entitled  to  the  money, 
since  it  has  exercised  the  right  which  it  had  of  stoppage  in  transitu. 
I  do  not  think  the  plaintiff  had  this  right,  because  the  transit  was  ter- 
minated when  the  oats  were  delivered  to  Wiffler.  The  right  of  stop- 
page in  transitu  is  terminated,  so  as  to  preclude  the  seller  from  stop- 
ping the  goods,  if,  before  the  exercise  of  the  right,  the  goods  are  de- 
livered to  the  buyer.  Stevens  v.  Wheeler,  27  Barb.  658;  35  Cyc.  499. 
Wiffler  gave  the  draft  in  payment  and  received  the  bill  of  lading, 
which  was  marked  "Canceled"  when  the  oats  were  delivered  to  him. 
The  right  of  stoppage  in  transitu  terminated  at  that  time,  and  such 
right  could  not  be  again  brought  into  existence  by  an  act  of  the  rail- 
road company,  or  Wiffler's  refusal  thereafter  to  take  the  oats  or  pay 
the  draft.  Not  only  this,  but  the  action  upon  the  draft  was  a  recogni- 
tion upon  the  part  of  the  plaintiff  that  the  contract  with  Wiffler  had 
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been  completed  by  the  sale  and  delivery  of  the  oats,  and  that  the  title 
to  them  was  in  him.  The  answer  of  Wiffler  also  recognized  there  had 
been  a  sale  and  delivery,  but  the  oats,  by  reason  of  their  condition, 
were  worthless,  and  therefore  the  draft  was  given  without  considera- 
tion. When  the  judgment  was  obtained  by  the  plaintiff  for  the  full 
amount  of  the  draft,  that  was,  in  fact,  an  adjudication  that  the  oats 
had  been  delivered  to  the  defendant,  that  the  title  was  in  him,  and  that 
there  was  no  defense  to  the  payment  of  the  draft. 

It  follows  that  the  defendant  Dana,  as  trustee,  is  entitled  to  a  judg- 
ment directing  the  railroad  company  to  pay  to  him  $287.85,  and  also 
directing  the  plaintiff  to  pay  to  him  the  disbursements  incurred  upon 
the  submission.    Settle  order  on  notice. 

INGRAHAM,  P.  J.,  and  DOVVUNG,  J.,  concur. 

HOTCHKISS,  J.  (dissenting)  I  think  there  should  be  judgment  for 
the  plaintiff.  The  plaintiff's  seller's  lien  was  lost  when  the  oats  were 
delivered  to  the  railroad  company  (Rummell  v.  Blanchard,  153  N.  Y. 
Supp.  159,  decided  in  the  Appellate  Division,  First  Department,  May 
7,  1915);  but  its  right  to  stop  continued  so  long  as  the  goods  were  in 
transit.  Although  by  accepting  the  draft  Wiffler  may  have  waived  the 
right  to  examine  the  goods  (Personal  Property  Law  [Laws  1911,  c. 
571]  art.  5,  §  128,  subd.  3),  plaintiff's  right  to  stop  them  was  not  af- 
fected by  Wiffler's  obtaining  possession,  for  he  subsequently  rejected 
them ;  nor  was  it  affected  by  defendant's  refusal  to  receive  back  the 
goods  (Personal  Property  Law,  supra,  §  139).  So  far  as  the  conduct 
of  Wiffler  and  plaintiff  is  concerned,  I  regard  nothing  as  of  legal  im- 
portance that  happened  prior  to  the  commencement  by  plaintiff  of  the 
suit  on  the  draft,  because,  if  whatever  Wiffler  did  prior  to  that  time 
gave  rise  to  questionable  legal  rights  in  him,  these  were  all  waived  when 
plaintiff  sued  on  the  draft.  The  right  to  stop  continued  until  Wiffler 
became  insolvent,  and  so  long  as  the  goods  or  their  proceeds  remained 
in  the  hands  of  the  carrier  and  had  not  been  effectually  disposed  of 
by  Wiffler.  Stevens  v.  Wheeler,  27  Barb.  658 ;  Personal  Property  Law, 
supra,  §§  138,  143.  The  sale  of  the  goods  by  the  railroad  company  in 
foreclosure  of  their  lien  did  not  divest  plaintiff's  right  so  far  as  the 
net  proceeds  were  concerned.  Williston  on  Sales,  §  536;  Clark  v. 
Lynch,  4  Daly,  83 ;  O'Brien  v.  Caldwell,  16  Md.  122,  77  Am.  Dec.  284; 
Hause  v.  Judson,  34  Ky.  (4  Dana)  7,  29  Am.  Dec.  Z77. 

Nor  was  the  act  of  suing  upon  the  draft  inconsistent  with  the  right 
to  stop.  The  old  doctrine  that  the  right  of  stoppage  in  transitu  rests 
u|>on  the  theory  of  rescission,  and  not  upon  lien,  has  long  been  aban- 
doned (Babcock  v,  Bonnell,  80  N.  Y.  244;  Sheppard  v.  Newhall,  54 
Fed.  306,  4  C.  C.  A.  352;  Rucker  v.  Donovan,  13  Kan.  251,  19  Am. 
Rep.  84;  Diem  v.  Koblitz,  49  Ohio  St.  41,  29  N.  E.  1124,  34  Am.  St. 
Rep.  531),  and  the  right  of  the  seller  to  sue  for  the  price  of  the  goods 
without  waiving  his  lien  has  been  incorporated  into  the  Uniform  Sales 
Act  (Personal  Property  Law,  supra,  §  137,  subd.  2).  Nor  was  there 
ever  any  such  delivery  of  the  oats  to  Wiffler  as  defeated  the  seller's  right 
of  stoppage.    Prior  to  the  adoption  of  the  Uniform  Sales  Act  it  had 
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uniformly  been  held  that  the  delivery  by  the  carrier  necessary  to  defeat 
the  right  to  stop  was  an  actual  delivery  to  the  purchaser  or  his  agent, 
or  transferee  (Harris  v.  Pratt,  17  N.  Y.  249,  264);  that  the  right  con- 
tinued so  long  as  the  actual  possession  of  the  carrier,  qua  carrier,  con- 
tinued (Id. ;  Holbrook  v.  Vose,  6  Bosw.  76,  105),  and  that  mere  con- 
structive delivery  to  the  purchaser  was  ineffectual.  If  the  right  to  stop 
might  be  defeated  by  constructive  delivery  to  the  purchaser,  manifesdy 
it  would  be  defeated  by  delivery  to  the  carrier,  and  thus  the  right  to 
stop  would  never  exist.  It  was  on  the  ground  of  this  distinction  be- 
tween actual  and  constructive  delivery  that  we  recently  held  that  a 
seller's  lien  for  the  purchase  price  was  lost  by  the  delivery  by  the 
seller  to  the  purchaser  of  a  negotiable  warehouse  receipt  for  the  goods 
(Rummell  v.  Blanchard,  supra),  in  which  case  we  drew  an  analogy  be- 
tween negotiable  warehouse  receipts  and  negotiable  bills  of  lading,  the 
bona  fide  transfer  of  which,  for  value,  was,  as  shown  by  the  authorities 
we  cited,  held  to  transfer  title  and  possession. 

The  Uniform  Sales  Act  as  adopted  in  this  state  (Laws  1911,  c.  571, 
§  139;  Personal  Property  Law,  art.  5)  plainly  states  "when  goods  are 
in  transit"  and  when  they  are  not.    They  are  in  transit : 

"(a)  From  the  time  when  they  are  delivered  to  a  carrier  •  •  •  until 
the  buyer,  or  his  agent  in  that  behalf,  takes  delivery  of  tliem  from  gucb  car- 
rier.   •    »    • 

"(b)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or  other  bailee 
continues  in  possession  of  them,  even  if  the  seller  has  refused  to  receive  tbem 
back.". 

Goods  are  no  longer  in  transit: 

"(a)  If  the  buyer,  or  bis  agent  in  that  behalf,  obtains  delivery  of  the  goods 
before  their  arrival  at  the  appointed  destination. 

"(b)  If,  after  the  arrival  of  the  goods  at  the  appointed  destination,  the  car- 
rier or  other  bailee  acknowledges  to  the  buyer  or  his  agent  that  he  holds  the 
goods  on  his  behalf  and  continues  in  possession  of  tbem  as  bailee  for  tlie 
buyer  or  his  agent    •    •    • " 

Undoubtedly  by  the  acts  of  the  plaintiff  alone,  and  without  regard 
for  anything  that  Wiffler  did,  title  to  the  oats  passed  to  Wiffler.  But, 
as  I  have  shown,  the  right  of  stoppage  in  transitu  is  based  on  the  theory 
of  lien;  hence,  that  title  has  passed  to  the  purchaser.  The  material 
question  in  this  case  is  not  as  to  where  the  title  was,  but  where  was  the 
actual  possession  of  the  oats  or  their  proceeds  at  the  time  plaintiff 
served  its  notice  to  stop. 

If  the  foregoing  views  are  correct,  the  plaintiff  is  entitled  to  judg- 
ment for  $287.85,  and  also,  according  to  the  terms  of  the  submission, 
his  disbursements  incurred  herein. 

LAUGHLIN.  J.,  concurs. 
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O'NEILL  V.  GOODMAN  CONTEACTING  CO.     (No.  7411.) 
(Supreme  Conrt,  Appellate  Division,  First  Department    June  4,  1915.) 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Margaret  O'Neill  against  the  Goodman  Contracting  Com- 
pany. From  a  judgment  for  plaintiff,  and  an  order  denying  new  trial, 
defendant  appeals.    Reversed  and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Alfred  E.  Holmes,  of  New  York  City,  for  appellant. 
Reuben  L.  Haskell,  of  New  York  City  (Joseph  A.  Burdeau,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  Under  the  charge  of  the  court  the  jury  were  in- 
structed that  the  plaintifif  could  not  recover  unless  they  found  that 
the  defendant  left  a  plank  that  was  so  defective  or  broken  that  her  foot 
and  leg  went  through  it.  "It  was  a  defective  plank,  and  her  leg  went 
through  the  hole,  or  she  is  not  in  court."  That,  therefore,  is  the  law 
of  the  case.  The  finding  of  the  jury  that  there  was  such  a  defective 
plank,  and  that  the  accident  occurred  in  the  way  described  by  the  plain- 
tiff, is  against  the  overwhelming  weight  of  the  evidence. 

Such  finding,  and  the  judgment  and  order  appealed  from,  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 


DANGLER  v.  NATIONAL  SURETY  CO,     (No.  7406.) 
(Supreme  Conrt,  Appellate  Division,  First  Department.    June  4,  1915.) 

InsuRANCE  €!=>425 — BuROLART  Insurahcb — Evidences  of  Force. 

Where  property  was  stolen  during  or  after  a  flre,  the  marks  of  violence 
made  by  the  firemen  in  breaking  in  to  extinguish  the  flre  do  not  au- 
thorize recovery  under  a  burglary  insurance  policy,  which  Insured  the 
goods  against  direct  loss  by  burglary  by  any  person  who  made  forcible 
and  ylolent  entrance  upon  the  premises  or  exit  therefrom,  of  which  force 
and  violence  there  shall  be  visible  evidence. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {{  1129,  1135, 
1143;    Dec.  Dig.  «=>425.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Harry  L.  Dangler  against  the  National  Surety  Company. 
Judgment  for  the  plaintiff,  and  defendant  appeals.  Reversed,  and 
complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  (XARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 
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Joseph  L.  Prager,  of  New  York  City,  for  appellant. 
M.  L.  Heide,  for  respondent. 

SCOTT,  J.  The  action  is  upon  a  policy  of  burglary  insurance.  The 
policy  provided  that  the  insurer  should  be  liable  for  — 

"direct  loss  by  burglary  •  *  •  by  any  person  or  persons  who  have  made 
forcible  and  violent  entrance  upon  the  premises  or  exit  therefrom,  of  which 
force  and  violence  there  shall  be  visible  evidences." 

The  insured  was  a  dealer  in  ostrich  feathers,  occupying  the  fourth 
floor  of  a  loft  building.  On  the  evening  of  November  ®,  1912,  the 
date  alleged  in  the  complaint  as  that  upon  which  the  burglary  occurred, 
there  was  a  fire  in  the  loft  above  that  occupied  by  plaintiff.  He  was 
summoned,  and  when  he  reached  his  place  of  business  he  found  the 
door  leading  into  his  premises  broken  and  the  lock  smashed.  In 
the  rear  of  the  premises  certain  lattice  screens  which  had  covered  the 
windows  were  torn  down,  and  one  of  them  was  broken.  These  con- 
stitute the  "visible  evidences"  of  a  forcible  entry  upon  which  plaintiff 
relies,  and  except  these  things  there  were  no  evidences  of  any  forcible 
entry,  although  some  of  the  boxes  inside  the  premises  appeared  to 
have  been  roughly  handled. 

It  was  shown  beyond  contradiction,  and  indeed  was  not  attempted 
to  be  contradicted,  that  these  visible  marks  of  violence  upon  the  door 
and  windows  were  produced  by  the  firemen,  who  broke  in  the  door 
and  tore  the  screens  from  the  windows  in  order  to  carry  a  hose 
through  the  premises.  Obviously  these  evidences  of  violence  did  not 
indicate  that  any  person  or  persons  had  made  a  forcible  entry  or  exit 
for  burglarious  purposes.  Apparently  the  plaintiff  suffered  a  loss,  but 
there  is  no  evidence  that  it  was  of  the  character  covered  by  the  policy 
upon  which  he  sues.  The  verdict  was  directly  contrary  to  the. charge 
of  the  court,  but  in  our  opinion  there  was  nothing  to  submit  to  the 
jury,  for  the  uncontradicted  evidence  was  that  there  were  no  visible 
evidences  of  a  burglary.  The  finding  of  the  jury  that  there  had  been 
a  burglary  by  any  person  or  persons  who  had  made  forcible  and  violent 
entrance  upon  the  premises  or  exit  therefrom,  of  which  force  or  vio- 
lence there  was  visible  evidence,  is  without  evidence  to  support  it,  and 
is  reversed. 

Judgment  reversed,  and  complaint  dismissed,  with  costs  in  all  courts 
to  the  appellant.    All  concur. 


SHIELS  V.  BTKD  et  al.     (No.  7373.) 

(Supreme  Court,  Appellate  Division,  First  Department.    June  4,  JS13.) 

1.  Fixtures  C=>32 — Tbade  Fixti7BE8— Reuovai.  by  Tenant. 

In  the  absence  of  agreement,  a  tenant  may  remove  fixtures  before  the 
termination  of  bis  tenancy,  provided  the  removal  wlU  not  materially 
injure  the  freehold. 

[Kd.  Kote. — For  other  cases,  see  Fixtures,  Cent  Dig.  SS  63,  65;  Dec. 
Dig.  <&=332.] 
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2.  Fixtures  ®=>32 — Xbade  Fixtcbbs— Removai.  bt  Tenant. 

A  tenant's  right  to  remove  trade  fixtures  expires  with  the  termination 
of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Fixtures,  Cent  Dig.  {§  63,  65;  Dec. 
Dig.  <S=»32.] 

S.  FiXTTTBES  ®=>31 — Tbade  FrxTXTBES— Fobeclosube  or  MoBTOAOB— Bights  of 

PCBCHASEB. 

A  purchaser  of  trade  fixtures  of  a  tenant  at  a  foreclosure  sale  stands 
in  no  better  position  than  did  the  mortgagee  as  to  the  right  to  remove 
them. 

[Ed.  Note. — ^For  other  cases,  see  Fixtures,  Cent  Dig.  f  62;  Dec.  Dig. 
<&=»31.] 

Appeal  from  Appellate  Term,  First  Department. 

Replevin  by  Thomas  A.  Shiels  against  Anne  H.  Byrd  and  another, 
as  executors.  From  a  judgment  ot  the  Appellate  Term,  affirming  a 
judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  complaint 
dismissed. 

See,  also,  152  N.  Y.  Supp.  1143. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  BOWLING,  and  HOTCHKISS,  JJ. 

William  Byrd,  of  New  York  City,  for  appellants. 
Abraham  Benedict,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J.  Action  in  replevin  to  recover  possession  of  cer- 
tain saloon  fixtures,  or  the  value  thereof.  The  plaintiff  claims  title 
as  purchaser  at  a  sale  had  in  pursuance  of  the  foreclosure  of  a  chattel 
mortgage  executed  by  tenants  of  the  premises.  Defendants  claim  title 
by  virtue  of  the  lease  from  their  testator  to  the  tenants.  The  lease 
was  for  a  term  of  10  years,  commencing  May  1,  1907.  The  chattel 
mortgage  was  executed  on  the  18th  of  August,  1908,  and  the  sale  at 
foreclosure  took  place  on  March  11,  1913.  The  action  was  brought 
in  the  City  Court  of  the  City  of  New  York,  and  the  plaintiff  had  a 
judgment  for  the  return  of  the  fixtures,  or,  if  possession  thereof  could 
not  be  had,  for  their  stipulated  value  of  $612.50,  with  interest.  The 
judgment  was  affirmed  by  the  Appellate  Term,  and  defendants  appeal 
to  this  court. 

I  am  of  the  opinion  that  under  the  terms  of  the  lease  and  the  facts 
proved  at  the  trial  the  complaint  should  have  been  dismissed.  The 
lease  contained  the  following  provision : 

"The  party  of  the  second  part  [the  tenant]  agrees  to  insure  the  plate  glass 
In  the  front  of  said  store  against  brealiage  for  the  benefit  of  the  party  of  the 
first  part  [the  landlord]  and  to  expend  not  less  than  three  thousand  (3,000) 
dollars  in  the  improvement  of  the  said  demised  premises,  and  that  all  fixtures 
attached  to  the  realty  shall  belong  to  the  party  of  the  first  part  at  the  ex- 
piration of  said  term." 

All  of  the  fixtures  involved  in  the  controversy,  with  the  possible  ex- 
ception of  the  ice  box  and  gas  fixtures,  for  which  no  separate  demand 
was  made,  were  attached  to  the  realty,  and  at  defendants'  request  the 
trial  court  so  found.  It  is  true  there  is  also  a  finding  in  the  decision 
to  the  effect  that  they  were  not  "in  any  substantial  manner  annexed 
or  attached  to  the  realty."    But  the  clause  of  the  lease,  it  will  be  ob- 
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I 

served,  did  not  require  them  to  be  so  attached  in  order  to  prevent  their 
removal.  They  were  to  belong  to  the  landlord  if  they  were  in  fact 
attached  to  the  realty,  and  the  proof  clearly  established  that  they  were. 

[  1  ]  In  the  absence  of  an  agreement  to  the  contrary,  a  tenant  may  re- 
move trade  fixtures  before  the  termination  of  his  tenancy,  provided  the 
removal  will  not  materially  injure  the  freehold.  But  this  rule  has  for 
its  basis  the  intention  of  the  parties,  and  it  always  yields  to  an  agree- 
ment to  the  contrary.  The  saloon  fixtures  were  the  only  ones  which 
the  parties  had  in  mind,  as  the  alterations  and  improvements  to  the 
building  itself  were  clearly  not  fixtures,  and  could  not  have  been  so 
considered.  Webber  v.  Franklin  Brewing  Co.,  123  App.  Div.  465,  108 
N.  Y.  Supp.  251.  It  must  be  assumed,  therefore,  that  the  parties,  when 
they  inserted  in  the  lease  the  words  "all  fixtures  attached  to  the  realty," 
did  so  for  the  purpose  of  giving  to  the  landlord  something  which  he 
otherwise  would  not  have  had.  Such  words  are  meaningless,  unless 
that  is  what  the  parties  intended. 

[2]  But  even  if  it  be  assumed  that  they  were  trade  fixtures,  and  the 
tenant,  prior  to  the  termination  of  the  lease,  could  have  removed  them, 
that  right  was  lost,  because  no  attempt  was  made  to  remove  them  within 
that  time.  This  is  precisely  what  was  held  in  Massachusetts  National 
Bank  v.  Shinn,  18  App.  Div.  276,  46  N.  Y.  Supp.  329,  affirmed  163  N. 
Y.  360,  57  N.  E.  611.  Mr.  Justice  Bartlett,  who  delivered  the  opinion, 
said: 

"Where  the  tenant  has  mortgaged  such  trade  fixtures,  after  placing  them 
upon  the  leased  land,  and  falls  to  remove  them  wltWn  the  term  or  the  period 
prescribed  by  his  lease,  or  while  he  retains  possession  of  the  land  upon  which 
they  are  located,  his  title  becomes  subordinate  to  that  of  the  lessor,  and  his 
right  of  removal  Is  lost" 

See,  also,  Talbot  v.  Whipple,  14  Allen  (Mass.)  177. 

In  any  view,  the  delay  of  the  Clausen-Flanagan  Brewery  Company, 
which  had  become  interested  by  acquiring  a  chattel  mortgage  on  the 
fixtures  in  question,  deprived  it  of  any  right  which  it  otherwise  might 
have  had.  On  the  4th  of  October,  1912,  it  was  notified  that  the  tenant 
had  abandoned  the  premises,  and  for  that  reason  the  landlord  had 
elected  to  and  did  exercise  the  option  reserved  in  the  lease  to  terminate 
the  tenancy.  No  attention  was  paid  to  the  notice  by  the  brewery  com- 
pany, and  on  the  18th  of  October,  "1912,  it  was  notified  that  under  the 
terms  of  the  lease  all  fixtures  in  the  premises  belonged  to  the  landlord. 
No  attention  was  paid  to  this  notice,  and  nothing  was  done  until  the 
chattel  mortgage  was  foreclosed  and  a  sale  had  in  pursuance  thereof 
on  the  11th  of  March,  1913. 

[3]  The  purchaser  at  the  foreclosure  sale  stands  in  no  better  position 
than  did  the  mortgagee. 

The  determination  of  the  Appellate  Term  and  the  judgment  of  the 
City  Court  are  reversed,  with  costs  to  the  appellant  in  each  court  and 
on  this  appeal.  The  seventh  finding  of  fact  and  the  conclusions  of 
law  in  the  decision  are  also  reversed,  and  a  finding  made  that  the  fix- 
tures in  question  belong  to  the  defendants,  and  that  the  complaint 
should  be  dismissed.    All  concur. 
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CITY  BANK  OF  BATONNE  v.  HOCKB  et  al.    (No.  7427.) 
(Supreme  Court,  Appellate  Division,  First  Department    June  4,  1915.') 

1.  MoBTOAOES  ®=»154 — Bona  Fidb  Pubchaseb — Constbuctive  Notice. 

While  Real  Property  Law  (Consol.  Laws,  c.  50)  §  291,  declares  that  ev- 
ery conveyance  not  recorded  Is  void  as  against  a  subsequent  purchaser  in 
good  faith  whose  conveyance  Is  first  recorded,  a  subsequent  mortgagee 
takes  with  constructive  notice  of  the  rights  of  a  lessee  of  part  of  the  prem- 
ises for  term  of  10  years,  who  is  in  possession,  though  the  lease  was  not 
recorded. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent.  Dig.  §§  344-353 ;  Dec. 
Dig.  <8=>154.] 

2.  liANDLOBO  AND  TKNANT  <S=326 — INSTBUMENTS  TO  BE  ReCOBDEO. 

A  lease  for  a  term  of  over  three  years  is  a  conveyance  subject  to  rec- 
ord, under  Real  Property  Law,  §  201. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  Sf 
76-79;   Dec.  Dig.  <3=»26.] 

3.  Mobtoaqes  ®=»497 — Fobeclosube — Effect  of  Judgment. 

A  Judgment  foreclosing  a  mortgage  does  not  give  the  mortgagee  any 
rights  against  a  lessee  in  possessiou  when  the  mortgage  was  made,  though 
the  lessee  was  made  a  party,  where  the  complaint  contained  no  allega- 
tion as  to  the  lessee,  and  no  Issue  was  tendered,  and  the  summons  served 
stated  that  no  personal  Judgment  was  sought. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  §§  1469,  1471- 
1473;    Dec.  Dig.  <8=>497.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  City  Bank  of  Bayonne  to  foreclose  a  mortgage  against 
Julius  G.  Hocke  and  another,  in  which  the  West  Side  Laundry  Com- 
pany was  impleaded.  On  application  by  the  Directors'  Investment 
Company,  the  grantee  of  the  purchaser  at  the  sale,  an  order  in  the 
nature  of  a  writ  of  assistance  was  granted,  and  the  Laundry  Company 
appeals.    Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Forrest  S.  Chilton,  of  Brooklyn,  for  appellant. 
Bemheim  &  Loewenthal,  of  New  York  City  (Walter  Loewenthal, 
of  New  York  City,  of  counsel),  for  respondents. 

CLARKE,  J.  Julius  G.  Hocke  was  the  owner  of  premises  509-513 
West  Fiftieth  street.  He  was  also  the  president  of  the  West  Side  Laun- 
dry Company.  This  company  had  been  openly  occupying  a  portion 
of  this  building  for  some  years  as  a  laundry,  exhibiting  its  sign  there- 
on, "West  Side  Laundry  Company."  On  the  1st  of  May,  1913,  Hocke 
made  a  written  lease  of  the  portion  of  the  premises  occupied  by  the 
laundry  to  John  O'Mara  for  10  years  from  said  date,  with  the  privilege 
of  renewal  for  a  further  term  of  10  years,  at  a  yearly  rental  of  $6,194. 
This  lease  was  not  recorded.  O'Mara  was  then  the  secretary  of  the 
West  Side  Laundry  Company,  and  said  lease  was  made  for  the  benefit 
of  the  corporation.  The  lease  was  on  the  same  day.  May  1st,  assigned 
by  O'Mara  to  the  Laundry  Company,  which  accepted  said  lease  and 
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remained  in  possession  of  said  premises,  and  has  still  continued  there- 
in. On  the  3d  day  of  May,  1913,  Hocke  made  a  mortgage  to  the  City 
Bank  of  Bayonne  of  said  premises  for  the  sum  of  $82,000.  An  action 
was  commenced  to  foreclose  said  mortgage,  and  the  West  Side  Laundry 
Company  was  made  a  defendant;  but  there  were  no  allegations  in 
the  complaint  in  reference  thereto,  except  the  prayer  that  the  defend- 
ants and  all  persons  claiming  under  them,  or  any  of  them,  subsequent 
to  the  filing  of  the  notice  of  the  pendency  of  the  action,  may  be  barred 
and  forever  foreclosed  of  and  from  all  right,  title,  interest,  claim,  lien, 
and  equity  of  redemption  in  and  to  the  said  mortgaged  premises. 
There  was  also  served  upon  the  Laundry  Company  a  summons,  with 
notice  that  the  plaintiff  "makes  no  personal  claim  against  you  in  this 
action." 

This  action  went  to  judgment,  which  ordered  that  each  of  the  de- 
fendants in  this  action,  and  all  persons  claiming  under  them,  or  any  of 
them,  after  the  filing  of  such  notice  of  lis  pendens,  or  after  the  filing 
of  such  amended  notice  of  Us  pendens,  be  and  hereby  are  forever 
foreclosed  of  all  right,  claim,  lien,  title,  interest,  and  equity  of  redemp- 
tion in  and  to  the  aforesaid  premises,  and  each  and  every  part  there- 
of. The  property  was  sold  by  the  referee,  and  bought  in  by  the  City 
Bank  of  Bayonne ;  the  deed  being  dated  and  recorded  on  the  19th  day  I 

of  November,  1914.    On  the  5th  of  February,  1915,  the  bank  conveyed  I 

to  the  Directors'  Investment  Company.    The  bank  collected  the  rental  i 

from  the  Laundry  Company  from  June,  1914,  until  the  date  of  the  i 

deed  from  the  referee,  and  continued,  from  said  date,  November  16,  i 

1914,  up  to  and  including  the  1st  of  February,  1915,  to  accept  the  stipu- 
lated rentals  from  the  Laundry  Company.  A  number  of  demands  were 
made  by  the  Directors'  Investment  Company  upon  the  Laundry  Com- 
pany to  get  out,  which  were  not  complied  with.  Finally  this  proceed- 
ing was  brought  on  by  order  to  show  cause  why  a  writ  of  assistance 
should  not  issue.  From  the  order  granting  the  writ,  this  appeal  is 
taken  by  the  Laundry  Company. 

[1,2]  The  appellant  claims  that  the  lease,  though  unrecorded,  is 
good  as  against  the  mortgage  because  of  its  priority  in  time  and  posses- 
sion under  it  by  the  defendant  Phelan  v.  Brady,  119  N.  Y.  587,  23 
N.  E.  1109,  8  L.  R.  A.  211,  was  an  action  to  foreclose  a  mortgage  upon 
certain  premises  given  by  M.,  who  held  an  apparently  good  title  to  the 
same,  but  who  had  before  the  execution  of  the  mortgage  conveyed  the 
premises  to  B.,  who  was  in  possession,  and,  with  her  husband,  occupied 
two  rooms  in  the  building  on  the  premises.  Her  deed  was  not  record- 
ed until  after  the  mortgage  was  given.  In  affirming  a  judgment  dis- 
missing the  complaint  the  court  said : 

"Actual  possession  of  real  estate  Is  sufficient  notice  to  a  person  proposing 
to  take  a  mortgage  on  the  property,  and  to  all  the  world,  of  the  existence  of 
any  right  which  the  person  in  i>ossession  Is  able  to  establish." 

In  Trustees  of  Union  College  v.  Wheeler,  61  N.  Y.  88,  it  was  held: 

"That  the  actual  occupancy  by  the  purchasers  under  the  contract  of  sale 
was  constructive  notice  to  the  mortgagee  of  their  rights,  and  that  an  assignee 
of  one  of  the  contracts  of  sale,  who  took  subsequent  to  the  recording  of  the 
mortgage  was  not  affected  thereby,  but  stood  in  place  of  his  assignor." 
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e  respondent  claims  that  the  lease  from  Hocke  to  O'Mara,  under 
1  the  West  Side  Laundry  Company  claims  possession,  being  for  a 
exceeding  three  years  and  not  having  been  recorded,  was  void  as 
ist  the  mortgagee,  whose  mortgage  was  first  duly  recorded.  There 
question  but  that  the  lease  for  a  term  exceeding  three  years  is  a 
;yance.    Section  291  of  the  Real  Property  Law  provides : 

■ery  such  conveyance  not  bo  recorded  is  void  as  against  any  subse- 
purcliaser  In  good  faitii  and  for  a  valuable  consideration,  from  the 
vendor.  Us  beirs  or  devisees,  of  the  same  real  property  or  any  portion 
)t,  whose  conveyance  is  first  duly  recorded." 

Phelan  v.  Brady,  the  court  said : 

the  time  of  the  execution  and  delivery  of  the  mortgage  to  the  plain- 
he  defendant  Mrs.  Brady  was  in  the  actual  possession  of  the  premises 

a  perfectly  valid,  but  unrecorded,  deed.  Her  title  must  therefore  pre- 
is  against  the  plaintiff.  It  matters  not,  so  far  as  Mrs.  Brady  Is  con- 
1,  that  the  plalntifC  In  good  faith  advanced  his  money  upon  an  ap- 
tly perfect  record  of  title  of  the  defendant  John  E.  Murphy.  Nor  Is 
my  consequence,  so  far  as  this  question  is  concerned,  whether  the  plain- 
as  In  fact  ignorant  of  any  right  or  claim  of  Mrs.  Brady  to  the  premises, 
enough  that  she  was  in  possession  under  her  deed  and  the  contract  of 
ase,  as  that  fact  operated  In  law  as  notice  to  the  plaintiff  of  all  her 
I.  It  may  be  true,  as  has  been  argued  by  the  plaintiff's  counsel,  that 
a  party  tal^es  a  conveyance  of  property  situated  as  this  was,  occupied 
merous  tenants,  it  would  be  inconvenient  and  difficult  for  him  to  ascer- 
:he  rights  or  interests  that  are  claimed  by  all  or  any  of  them.  But 
circumstance  cannot  change  the  rule.  Actual  possession  of  real  estate 
Bcient  notice  to  a  person  proposing  to  take  a  mortgage  on  the  property, 

0  all  the  world,  of  the  existence  of  any  right  which  the  person  in  pos- 
n  is  able  to  establish  [citing  cases].  •  *  •  The  plaintiff's  loss  is  to 
tributed  to  his  confidence  in  Murphy,  who  probably  deceived  him,  and 

1  failure  to  take  notice  of  Mrs.  Brady's  possession." 

Brown  v.  Volkening,  64  N.  Y.  76,  the  court  said ; 

le  statute  makes  void  a  conveyance  not  recorded  only  as  against  a  sub- 
at  purchaser  in  good  faith  and  for  a  valuable  consideration.     1  R.  S. 

1.  Actual  notice  of  a  prior  unrecorded  conveyance,  or  of  any  tltlu,  legal 
uitable,  to  the  premises,  or  knowledge  and  notice  of  any  facts  which 
i  put  a  prudent  man  upon  inquiry,  impeaches  the  good  faith  of  the  sub- 
Qt  purchaser.  There  should  be  proof  of  actual  notice  of  prior  title,  or 
equities,  or  circumstances  tending  to  prove  such  prior  rights,  which 

the  conscience  of  the  subsequent  purchaser.  Actual  notice,  of  itself, 
iches  the  subsequent  conveyance.  Proof  of  circumstances,  short  of  actual 
!,  which  should  put  a  prudent  man  upon  inquiry,  authorizes  the  court 
•y  to  infer  and  find  actual  notice.  The  character  of  the  possession  which 
lideut  to  put  a  person  upon  inquiry,  and  which  will  be  equivalent  to 
1  notice  of  rights  or  equities  in  persons  other  than  those  who  have  a 
jpon  record,  is  very  well  established  by  an  unbroken  current  of  author- 
The  possession  and  occupation  must  be  actual,  open,  and  visible;  it 
not  be  equivocal,  occasional,  or  for  a  special  or  temporary  purpose; 
ir  must  it  be  consistent  with  the  title  of  the  apparent  owner  by  the  rec- 

]  The  possession  and  occupation  in  the  case  at  bar  satisfies  the  rule 
id  down.  The  respondent  is  not  aided  by  the  foreclosure  judg- 
.  While  the  Laundry  Company  was  made  a  party  defendant,  the 
)laint  contained  no  allegations  as  to  it,  no  issue  was  tendered,  and 
ummons  served  upon  it  specifically  stated  that  no  personal  claim 
made  against  it.    Stillwell  v.  Hart,  40  App.  Div.  112,  57  N.  Y. 
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Supp.  639,  was  an  appeal  from  an  or^er  directing  the  issuance  of  a 
writ  of  assistance  to  place  the  purchaser  at  the  foreclosure  sale  in  pos- 
session of  the  premises.    The  court  said: 

"Tlie  mortgage,  which  was  the  subject  of  the  foreclosure  action,  bore  date 
December  22,  1890,  and  Webster,  who  now  claims  to  be  a  prior  lienor,  was 
made  a  party  defendant  In  the  action  to  foreclose  the  mortgage.  »  •  • 
The  complaint,  •  •  •  so  far  as  its  averments  affect  Webster,  is  in  the 
usual  form,  that  the  defendants  claim  or  have  some  interest  or  lien  upon 
the  mortgaged  premises,  which  Is  subordinate  to  the  lien  of  the  mort- 
gage. It  follows,  therefore,  that  Webster's  lien  would  remain  unaffected 
by  any  judgment  which  might  have  been  entered  under  the  complaint, 
unless  his  lien  was  in  fact  subordinate  thereto.  It  appears  by  the  affidavit 
of  Webster,  and  the  agreement  which  is  made  a  part  of  the  same,  that  he 
entered  into  possession  of  the  premises  in  pursuance  of  said  agreement ;  that 
be  has  fulfilled  the  same  upon  his  part,  and  has  paid  the  purchase  price  In 
full,  and  has  been  ever  since  the  construction  of  the  building,  and  prior  to 
the  execution  of  the  mortgage  foreclosed,  in  the  open,  visible  possession  and 
occupation  of  such  premises.  It  is  therefore  clear  that,  if  these  allegations 
are  true,  Wpbster  could  not  be  affected  in  his  right  or  title  to  the  property 
under  any  judgment  entered  in  the  foreclosure  action,  and  it  made  no  dif- 
ference as  to  such  rights  whether  he  appeared  and  answered  or  made  default 
Jacoble  v.  Mickle,  144  N.  Y.  237  [39  N.  E.  66].  It  follows,  therefore,  that  as 
to  Webster  he  may  not  be  disturbed  in  his  possession  and  occupation  by 
virtue  of  this  Judgment,  in  consequence  of  which  the  writ  of  assistance  is 
not  authorized." 

We  are  of  the  opinion,  under  the  circumstances  disclosed  by  this 
record,  that  the  appellant's  rights,  based  upon  a  prior,  though  unre- 
corded, lease  and  actual  possession,  should  not  be  determined  in  a  sum- 
mary proceeding  upon  affidavits. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs  to  the  appellant. 
All  concur. 


ROSE  V.  SCHINASI.     (No.  7371.) 
(Supreme  C!onrt,  Appellate  Division,  First  Department     June  4,  1915.) 

1.  Insubancb    €=984 — Bbokebs— Reivbubsement    fob    Advances— Lden    on 

Policy— Waiveb  . 

Where  an  insurance  broker  delivered  to  the  mortgagee  policies  of  fire 
insurance  covering  the  mortgaged  premises  and  payable  to  the  mort- 
gagee, without  having  been  reimbursed  for  premiums  paid  by  him  on  the 
insured's  behalf,  he  waived  his  right  to  any  lien  on  the  poUcIes  therefor. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  f}  111-114 ;  Dea 
Dig.  <S=»8i.] 

2.  Insubanck    <SS384 — Bboicebs— Reiububsement    fob    Advances— Lieh    or 

Policies— Revivob. 

That  such  broker,  subsequent  to  a  loss,  secured  a  return  of  the  pol- 
icies, that  he  might  have  the  loss  adjusted,  did  not  revive  his  lien,  if 
any,  on  the  policies,  or  give  him  a  right  to  retain.  In  lieu  of  the  premiums 
advanced,  money  collected  by  him  on  the  policies. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  i§  111-114; 
Dec.  Dig.  <S=»84.] 

Submission  of   controversy   between   Morris  Rose  and   Solomon 
Schinasi  on  agreed  statement  of  facts.    Judgment  for  defendant. 

4=>For  other  casea  lee  same  topio  &  KEY-NUMBER  In  aU  Key-Numbered  OigesU  ft  Indexes 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Alexander  Rosenthal,  of  New  York  City,  for  plaintiff. 
Frederick  L.  Guggenheimer,  of  New  York  City,  for  defendant. 

HOTCHKISS,  J.  Plaintiff  was  an  insurance  broker,  and  at  the 
request  of  one  Sullivan  procured  15  policies  of  fire  insurance  on  prem- 
ises owned  by  Sullivan,  loss,  if  any,  payable  to  this  defendant,  who 
held  a  mortgage  on  the  premises  for  $200,000.  Plaintiff  delivered  the 
original  policies  to  the  defendant,  and  the  duplicates  to  Sullivan 
or  his  agents.  Of  the  total  premiums  paid  for  the  policies,  plaintiff 
himself  paid  $981.57.  On  May  20,  1914,  the  insured  premises  were 
injured  by  fire,  and  at  plaintiff's  request  defendant  delivered  the 
policies  to  plaintiff  "for  the  purpose  of  having  the  said  fire  loss 
*  *  *  adjusted  by  the  plaintiff  in  accordance  with  his  duties  as 
such  broker."  Plaintiff  collected  $70  in  settlement  of  the  loss,  which 
sum  he  still  retains.  Thereafter  defendant  requested  a  return  of  the 
policies  to  him,  which  request  plaintiff  refused,  claiming  a  lien  there- 
on, and  also  on  the  said  $70,  in  consequence  of  the  moneys  he  had 
advanced  for  premiums,  and  also  claiming  that  he  has  the  right  to 
surrender  the  policies  to  the  insurers  and  collect  and  retain  the  un- 
earned premiums  on  account  of  his  lien.  The  question  submitted  is 
whether  plaintiff  has  any  such  right,  or  whether  defendant  is  entitled 
to  a  return  of  the  policies. 

[1,2]  Whatever  lien  plaintiff  may  have  originally  had  was  lost 
when  he  delivered  the  policies  to  the  defendant.  Defendant's  insur- 
able interest  in  the  mortgaged  premises  gave  him  an  interest  in  the 
policies  wholly  distinct  from  that  of  Sullivan,  plaintiff's  employer, 
and  when  plaintiff  became  repossessed  of  the  policies  such  possession 
not  only  came  to  him  from  defendant,  who  stood  in  the  light  of  a 
stranger  to  Sullivan,  but  as  well  came  for  a  single  and  specific  pur- 
pose, namely,  to  collect  the  loss.  Under  these  circumstances  any  lien 
plaintiff  may  originally  have  had  was  not  revived.  Sharp  v.  Whipple, 
1  Bosw.  (N.  Y.)  557.  See,  also,  Tolhurst  v.  Powers,  133  N.  Y.  460, 
31  N.  E.  326,  and  Spring  v.  S.  C.  Ins.  Co.,  8  Wheat.  268,  5  L.  Ed.  614. 

There  should  be  judgment  for  the  defendant,  but,  as  provided  by 
the  submission,  without  costs.    All  concur. 


PISTCHAL  V.  DURANT.     (Nos.  7434,  74.35.) 

(Snpreme  Conrt,  Appellate  Division,  First  Department.  June  4,  1915.) 

Tbusts  iS=s>151 — Cbeditobs  or  Cestci  Que  Tbust— Gabnishmsnt — Koticc 
— Ordbb. 

since  Code  Civ.  Proc.  {  1391,  dispenses  with  the  necessity  of  notice  to 
the  debtor  cestui  que  trust  In  garuishment,  but  not  to  the  trustee,  an 
order  for  execution  against  the  garnishee,  granted  without  notice  to  the 
trustee,  must  be  vacated. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent  Dig.  §§  195,  195%,  197; 
Dec.  Dig.  ®=>151.] 

^=3For  otiiar  coaes  lee  soma  topic  A  KEY-NUMBER  In  all  Key-Numbered  DlgesU  &  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Henry  Pistchal  against  Janet  L.  Durant.  From  an  order 
refusing  to  vacate  the  garnishee  order,  and  an  order  directing  a  trustee 
to  pay  over  to  the  sheriff  the  income  from  a  trust  fund,  defendant  ap- 
peals. Order  denying  defendant's  motion  reversed,  and  motion  grant- 
ed; order  directing  trustee  to  pay  over  income  reversed,  and  motion 
denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  BOW- 
LING, and  HOTCHKISS,  JJ. 

Warren  McConihe,  of  New  York  City,  for  appellant. 
Max  Perlman,  of  New  York  City,  for  respondent. 

SCOTT,  J.  On  January  15,  1911,  plaintiff  recovered  a  judgment 
against  the  defendant  for  the  sum  of  $219.83.  After  the  return  of  an 
execution  unsatisfied,  and  an  examination  in  proceedings  supplemen- 
tary to  execution,  plaintiff  obtained  on  September  6,  1911,  an  order  for 
an  execution  to  be  issued  against  the  income  of  a  trust  fund  of  which 
defendant  was  one  of  the  cestuis  que  trust.  This  order  was  obtained 
ex  parte,  without  notice  either  to  the  defendant  or  the  trustee.  Under 
an  arrangement  with  the  sheriff  the  trustee  has  retained  in  his  hands 
10  per  cent,  of  the  income  derived  from  the  fund,  and  now  holds  more 
than  sufficient  to  pay  plaintiff's  judgment. 

The  first  order  appealed  from  denied  plaintiff's  motion  that  the  gar- 
nishee order  of  September  6,  1911,  be  vacated,  or  in  the  alternative 
that  it  be  modified,  so  as  to  be  applicable  to  only  one-quarter  of  the 
income  from  the  trust  fund.  The  second  order  directed  the  trustee  to 
pay  plaintiff,  out  of  the  accumulated  income,  the  amount  of  the  judg- 
ment, with  interest,  poundage,  etc. 

The  fund,  the  income  of  which  is  sought  to  be  reached,  was  created 
as  follows :  On  July  18,  1895,  defendant  and  her  husband,  W.  West 
Enirant,  entered  into  an  agreement  with  reference  to  a  steam  yacht 
Utowanna,  upon  which  he  had  executed  a  mortgage  for  $55,000.  By 
this  agreement  it  was  provided  that  the  income  from  that  sum  should 
be  "used  toward  the  support  and  maintenance"  of  defendant  and  her 
children  (three  in  number),  and  that  in  the  event  of  a  separation  or 
divorce  between  the  parties  such  income  should  continue  to  be  used, 
and  should  be  applied  and  should  be  considered  as  a  part  of  whatever 
alimony  or  allowance  might  be  given  to  the  defendant. 

On  October  3,  1897,  a  supplementary  agreement  was  made  between 
West  Durant,  defendant,  and  the  Continental  Trust  Company.  The 
steam  yacht  had  been  sold  and  the  mortgage  satisfied.  Under  this 
agreement,  in  order  to  carry  out  the  provisions  and  stipulations  of  the 
former  agreement,  the  sum  of  $55,000  was  paid  to  the  trustee,  upon 
a  trust  to  pay  over  the  net  income  to  defendant  "in  accordance  with 
the  terms  of  the  prior  agreement,"  and  upon  the  further  trust,  at  the 
death  of  defendant,  to  divide  the  principal  among  the  children.  The 
original  agreement  was  annexed  to,  and  by  reference  was  made  a  part 
of,  this  supplementary  agreement 

There  was  a  second  agreement,  dated  February  1,  1898,  between 
the  same  parties,  under  which  West  Durant  agreed  to  pay  (and  subse- 
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ly  did  pay)  $20,000  to  the  trustee  for  the  support  and  mainte- 
of  defendant  and  her  children,  who  he  agreed  should  thereafter 
with  and  remain  in  and  under  the  custody  and  control  of  de- 
nt. There  was  a  provision  that,  when  any  child  became  21  years 
!,  it  might  be  paid,  upon  its  application,  one  share  of  the  income, 
hole  fund  to  be  divided  between  the  children  at  the  death  of  de- 
it. 

September  26,  1909,  Edward  Chase  Crowley  was  substituted  as 
i.  Of  the  $75,000  deposited  with  the  trustee,  $20,000  has  been 
)y  order  of  the  court  for  the  benefit  of  the  children.  It  does 
ipear  that  this  was  specially  taken  out  of  either  fund.  In  1898 
lant  was  divorced  from  her  husband.  The  decree  is  not  printed, 
lere  is  nothing  to  show  what  provision,  if  any,  was  made  as  to 

garnishee  order  should  have  been  vacated,  as  having  been  grant- 
hout  notice  to  the  trustee.  King  v.  Irving,  103  App.  Div.  420, 
Y.  Supp.  1094.  Section  1391,  Code  Civ.  Proc,  as  now  amended, 
ses  with  the  necessity  of  notice  to  the  debtor,  but  not  to  the 
;.  Furthermore,  in  any  event  no  more  than  one-quarter  of  the 
;,  which  is  now  $2,800  per  annum,  should  have  been  gamisheed. 

order  den)ring  defendant's  motion  must  be  reversed,  with  $10 
nd  disbursements,  and  the  motion  granted.  The  order  directing 
stee  to  pay  over  a  part  of  the  accumulated  income  to  the  sheriff 
>e  reversed,  with  $10  costs  and  disbursements,  and  the  motion 
.    All  concur. 


MORRIS  PARK  ESTATES  T.  DAT  et  aL    (No.  7399.) 

reme  Conrt,  Appellate  Dlrlslon,  First  Department    June  4,  1915.) 

fCE  $=>18 — ^AccoUNTiNO — Detebicination  of  Issues. 
a  an  action  against  an  auctioneer  for  an  accounting  of  tbe  proceeds 
tn  auction  sale  received  by  him,  where,  under  the  pleadings,  it  was  In 
le  whether  the  auctioneer  was  entitled  to  certain   knockdown  fees 
ined  by  blm,  and  whether  the  owner  bad  ratified  the  expenditure  by 

auctioneer  of  sums  for  advertising  in  excess  of  the  limit  originally 
d,  those  issues  materially  a&ected  the  scope  of  tbe  accounting,  and 

court  should  have  determined  tbem  before  ordering  the  taking  of  an 
junting  by  a  referee. 

^d.  Note. — For  other  cases,  see  Reference,  Cent.  Dig.  §§  24,  34;  Dec. 
.  <8=>18.] 

»1  from  Special  Term,  New  York  County. 
)n  for  an  accounting  by  the  Morris  Park  Estates  against  Joseph 
'  and  another.  From  an  interlocutory  judgment  directing  an 
ting  and  appointing  a  referee  to  take  it,  the  defendants  appeal. 
ed,  and  case  remitted  for  the  determination  of  issues  affect- 
scope  of  the  accounting. 

ed  before  INGRAHAM.  P.  J„  and  CLARKE,  SCOTT,  DOW- 
and  HOTCHKISS.  JJ. 

ther  cases  ■••  sams  topic  &  KEY-NUMBER  tn  all  K«y-NumlMred  Digests  *  InilMcs 
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Sayer  Bros.,  of  New  York  City  (Ignatius  A.  Scannell,  of  New  York 
City,  of  counsel),  for  appellant  Day. 

Ehrjch  &  Wheeler,  of  New  York  City  (Manfred  W.  Ehrich,  of  New 
York  City,  of  counsel),  for  appellant  Davies. 

Sullivan  &  Cromwell,  of  New  York  City  (Francis  D.  Pollak,  of  New 
York  City,  of  counsel,  and  Ralph  Royall,  of  New  York  City,  on  the 
brief),  for  respondent. 

CLARKE,  J.  The  complaint  sets  up  a  transaction  in  regard  to  the 
preparation  for  the  sale  of  over  3,000  lots  of  the  Morris  Park  Prop- 
erty ;  that  the  defendants,  who  were  real  estate  agents,  brokers,  and 
auctioneers,  were  employed  to  advise  as  to  the  preparation  for  sale  of 
the  land  at  public  auction,  to  produce  the  advertising  copy  and  man- 
age the  advertising  of  said  property  for  such  auction  sale,  and  to  fur- 
nish their  services  as  auctioneers  and  in  managing  the  conduct  of  the 
said  auction  and  the  sale  of  the  said  property  on  the  actual  days 
of  sale;  that  they  were  authorized  to  incur  expenses  for  $150,000 
worth  of  advertising,  and  were  to  conduct  the  sale,  upon  which  the 
successful  bidders  were  to  deposit  with  the  defendants,  as  auctioneers 
and  agents,  10  per  cent,  in  cash  of  the  amount  of  their  respective  bids 
and  $15  as  auctioneer's  fees ;  that  their  commissions  were  based  upon 
different  percentages  in  respect  to  the  different  amounts  that  the  prop- 
erty might  sell  for ;  that  several  days  after  the  commencement  of  the 
auction  sale  the  defendants  informed  the  plaintiff  that  they  had  dis- 
obeyed their  instruction  and  exceeded  their  limitation  of  $150,000  in 
the  purchase  of  advertising  for  such  auction  sale,  and  that  the  adver- 
tising for  such  auction  sale  would  aggregate  about  $240,000 ;  that  the 
plaintiff  informed  the  defendants  that  it  would  hold  them  responsible 
for  the  payment  of  any  and  all  advertising  contracted  by  them  in  dis- 
obedience of  their  instructions  and  beyond  limit  of  their  authority; 
that  the  purchasers  upon  the  said  auction  actually  paid  to  the  de- 
fendants in  cash  an  aggregate  sum  approximately  $435,000,  such  pay- 
ments being  composed  chiefly  of  the  cash  deposits  of  10  per  cent,  of 
the  amount  of  the  purchase  price  for  the  respective  properties  sold,  in 
accordance  with  the  said  provisions  of  the  said  terms  of  sale,  and  be- 
ing in  part  composed  of  other  moneys  paid  by  purchasers,  in  addition  to 
such  10  per  cent,  on  account  of  the  purchase  price  at  the  time  of  the 
auction  sale,  and  being  in  part  composed  of  the  knockdown  fees  paid 
in  accordance  with  said  terms  of  sale.  Although  duly  demanded  by 
the  plaintiff,  the  defendants  have  never  accounted  to  the  plaintiff  for 
the  said  sum  so  received  by  them  from  such  purchasers,  aggregating 
approximately  $435,000,  or  any  part  thereof,  nor  have  they  paid  the 
same,  nor  any  part  thereof,  over  to  the  plaintiff,  excepting  that,  upon 
the  order  of  the  plaintiff,  they  have  made  certain  payments  aggregat- 
ing $41,936.04.  The  complaint  sets  up  a  list  of  actions  against  the 
plaintiff,  and  judgments  obtained  therein,  many  of  which  they  have 
paid,  and  others  of  which  are  on  appeal,  to  recover  the  value  of  ad- 
vertising purchased  by  the  defendants ;  that  plaintiff  served  upon  de- 
fendants notices  of  the  pendency  of  said  actions,  and  gave  them  an  op- 
portunity to  come  in  and  defend.  Wherefore  it  asks  for  an  ac- 
counting. 
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e  answer,  admitting  the  employment,  alleges  that  by  a  written 
:ment,  executed  and  delivered  contemporaneously  with  the  con- 
set  up  in  the  complaint,  it  was  provided  that  defendants  should  re- 
the  usual  auctioneer's  and  knockdown  fees  from  the  purchasers 
e  property,  but  denies  that  such  auctioneer's  fees  were  to  be  re- 
d  by  them  as  agents  for  or  for  the  account  of  the  plaintiff.  De- 
mts  admit  that  the  purchasers  at  the  auction  sale  paid  to  them 
deposit  of  approximately  10  per  cent,  of  the  purchase  price  of 
)roperty  sold,  such  deposits  amounting  to  $379,467.97,  and  that 
purchasers  paid  them  certain  knockdown  fees,  which  were,  under 
igreement  of  the  parties,  to  belong  to  the  defendants,  and  not 
'.  accounted  for  to  the  plaintiff;  that  they  have  made  the  pay- 
s  set  forth  in  the  tenth  paragraph  of  the  complaint,  and  allege 
they  have  made  further  payments,  aggfregating  $212,734.46.  They 
2  that  each  and  every  contract  made  by  them  in  behalf  of  the 
tiff  for  advertising  the  auction  sale,  or  involving  other  expenses 
ng  thereto,  was  at  or  about  the  time  of  the  making  thereof  sub- 
id  to  the  plaintiff  by  the  defendants,  and  duly  authorized,  ajv 
:d,  and  ratified  by  it,  and  that  prior  to  the  26th  of  May,  1913, 
d  become  evident  to  both  the  plaintiff  and  defendants  that  the 
of  advertising  said  auction  sale  would  greatly  exceed  the  sum  of 
,000,  and  that  this  fact  was  before  and  after  said  date  subject  to 
lent  discussions  between  the  defendants  and  plaintiff,  and  that  the 
tiff  expressly  instructed  the  defendants  to  proceed  therewith,  and 
ed  and  confirmed  all  contracts  and  expenditures  in  excess  of  the 
of  $150,000;  that  the  difference  between  the  amounts  received 
lem  of  cash  deposits  on  account  of  the  purchase  price,  namely, 
,467.97,  and  the  amounts  paid  on  the  order  of  the  plaintiff  on 
int  of  advertising  charges  or  the  expenses  of  the  sale,  namely, 
,734.46,  was  $166,733.51,  which  was  applied  against  the  compen- 
n  provided  to  be  paid  by  the  defendants  under  the  contract,  such 
mt  being  subject  to  the  auctioneer's  lien;  that  the  property  sold 
;3,747,925,  and  their  commissions  earned  under  the  contract  were 
,130.46,  no  part  of  which  has  been  paid,  except  $166,733.51,  leaving 
lance  of  $94,396.99.  Wherefore  they  demand  judgment  dismiss- 
he  complaint,  and  that  they  have  judgment  for  said  sum. 
:)on  these  pleadings  a  motion  was  made  for  an  interlocutory  judg- 
;  for  an  accounting  and  directing  a  reference,  which  motion  was 
ted,  and  from  the  mterlocutory  judgment  entered  thereon  this  ap- 
was  taken.  The  appellants  claim  that  there  are  certain  questions 
iw  which  should  be  determined  by  the  interlocutory  judgment  in 
nee  of  the  actual  accounting.  They  claim  that  under  the  agree- 
;  the  knockdown  fees,  which  amount  to  over  $45,000,  belong  ab- 
ely  to  them,  and  therefore  they  are  not  accountable  therefor; 
the  expenditures  for  advertising  purposes  above  the  amount  of 
,000  were  all  authorized,  approved,  and  ratified  by  the  plaintiff, 
they  ought  not  to  be  required  to  account  therefor  until  it  is  deter- 
d  that  the  expenditures  for  such  purposes  above  $150,000  were  not 
cr. 
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It  seems  to  us  that  these  are  two  vitally  important  questions,  serious- 
ly affecting  the  scope  of  the  accounting,  which  should  first  be  deter- 
mined by  the  court  before  the  actual  taking  thereof.  Goodman  v.  Roth, 
135  App.  Div.  515,  120  N.  Y.  Supp.  328,  was  an  appeal  from  an  order 
granted  on  the  pleadings  and  an  interlocutory  judgment  for  an  ac- 
counting. It  was  not  questioned  that  an  accounting  was  proper,  but 
there  were  issues  of  fact  as  to  whether  the  defendants  were  account- 
able for  certain  matters.    The  court  said : 

"These  denials  raise  an  Issue  of  fact,  which  must  be  decided  before  an 
account  of  such  proceeds  can  be  required.  •  •  •  It  Is  the  duty  of  the 
court,  in  the  first  Instance,  to  detemiiue  the  Issues  affecting  the  scope  of  the 
accounting,  and  send  to  a  referee  only  the  duty  of  taking  the  account  within 
the  lines  laid  down  by  the  court."' 

That  case  seems  in  all  respects  applicable  to  that  at  bar. 

The  judgment  and  order  appealed  from  should  be  reversed,  with 
costs,  the  motion  for  judgment  on  the  pleadings  denied,  with  $10  costs 
to  the  appellants,  and  the  case  remitted  to  the  Special  Term  for  the 
determination  of  the  matters  for  which  the  defendants  are  legally  ac- 
countable.   Settle  order  on  notice.    All  concur. 


PEOPLE  ex  rel.  CLADEL  v.  SEAMAN  et  al.    (No.  7439.) 
(Supreme  Court,  Appellate  Division,  First  Department    June  4,  1915.) 
Municipal  Cobpobations  ®=>385 — Streets — Change  op  Gbade — Damaois— 

CUABTEB    PBOVISIONS. 

The  substantial  prorlslons  of  Greater  New  York  Charter  (Laws  1901, 
C  406)  §  951,  as  amended  by  Laws  1912,  c.  483,  being  that  a  person  dam- 
aged by  change  of  street  grade  shall  be  compensated,  and  that  the  amount 
of  damage  shall  be  ascertained  by  the  board  of  assessors,  he  cannot  be 
deprived  of  redress,  though  because  of  the  cost  of  the  Improvement  not 
being  met,  as  usual  and  as  contemplated  by  the  statute,  by  an  assess- 
ment, the  particular  method  prescribed  of  providing  for  the  payment  of 
the  damages  cannot  be  followed  with  precision. 

fEd.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  |5 
925-028;   Dec.  Dig.  <8=s>385.] 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  People,  on  the  relation  of  Albert  Cladel,  against 
Alfred  P.  W.  Seaman  and  others.  From  an  order  granting  a  motion 
for  a  peremptory  writ,  defendants  appeal.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Charles  J.  Nehrbas,  of  New  York  City,  for  appellants. 
John  R.  McMullen,  of  New  York  City,  for  respondent. 

SCOTT,  J.  Relator  is  the  owner  of  a  plot  of  land  fronting  upon 
Polk  avenue  in  the  borough  of  Queens,  upon  which  in  1907  he  erected 
a  building.  For  many  years  prior  to  1910  Polk  avenue  had  been  a 
public  highway  operated  at  the  natural  level.  In  1910  the  city  of  New 
York  regulated  and  graded  the  avenue,  the  grade  being  lowered  two 
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or  three  feet.  The  cost  of  this  work  was  paid  out  of  a  special  fund, 
and  no  assessment  therefor  was  levied  upon  the  benefited  property. 
Consequently  the  borough  president  never  presented  to  the  board  of 
assessors  the  certificate  of  cost  necessary  to  lay  the  foundation  for  an 
assessment.  Relator  presented  to  defendants  a  claim  for  damages 
arising  from  the  change  of  grade.  His  claim  was  rejected,  upon  the 
ground  that  the  board  of  assessors  had  no  authority  to  pass  upon  such 
a  claim,  except  in  conjunction  with  the  levying  of  an  assessment  for  the 
cost  of  the  improvement,  and  that,  because  in  this  case  there  was  no 
such  assessment,  there  could  be  no  award  for  the  change  of  grade. 

The  statute  relied  upon  by  relator  is  section  951  Greater  New  xotk 
Charter,  as  amended  by  chapter  483,  Laws  1912,  which  reads  as  fol- 
lows : 

"Sec.  951.  All  cases  where  a  change  of  grade  of  any  street  or  avenue  has 
been  made  prior  to  the  taking  effect  of  this  act  shall,  as  to  the  liability  to 
make  compensation  for  damages  caused  by  such  change  of  grade,  be  governed 
by  the  laws  tn  force  at  the  time  such  change  of  grade  was  made.  After  the 
taking  effect  of  this  act  there  shall  be  no  liability  to  abutting  owners  for 
originally  establishing  a  grade;  nor  any  liability  for  changing  a  grade  once 
established  by  lawful  authority,  except  where  the  owner  of  the  abutting 
property  has  built  upon  or  otherwise  Improved  the  property  in  oonformlty 
with  such  established  grade,  and  such  grade  is  changed  after  such  buildings 
or  Improyements  have  been  made.  In  such  casea' damages  occasioned  by  such 
change  of  grade  to  such  huUdhvgt  and  improvementt  shall  be  ascertained 
and  assessed  in  connoction  toith  and  as  a  part  of  the  expenses  of  grading 
w  otherwise  improving  the  street  or  avenue  in  conformity  Kith  the  grade  as 
changed.  A  grade  shall  be  deemed  established  by  lawful  authority  within  the 
meaning  of  this  section  where  it  was  originally  adopted  by  the  action  of  the 
public  authorities,  or  where  the  street  or  avenue  has  been  used  by  the  public 
as  of  right  for  twenty  years,  and  been  improved  by  the  public  authority  at 
the  expense  of  the  public  or  of  the  abutting  owners.  All  laws  Inconsistent 
herewith  are  hereby  repealed.  In  case  the  grade  of  any  such  street  shall  be 
changed,  and  the  same  shall  have  been  regulated  and  graded  according  to  the 
new  grade,  after  the  certificate  of  the  cost  of  such  regulating  and  grading 
Shalt  have  been  received  by  the  board  of  assessors,  it  shall  be  the  duty  of  the 
said  board  to  cause  to  be  published  in  the  'City  Record'  and  the  corijoratlon 
newspapers,  for  at  least  ten  days  successively,  a  notice  which  shall  contain 
a  request  for  all  persons  claiming  to  have  been  injured  by  the  said  change  of 
grade  to  present,  In  writing,  to  the  secretary  of  the  board  of  assessors,  their 
claims,  specifying  a  place  where  and  a  time  when  the  said  board  will  receive 
evidence  and  testimony  of  the  nature  and  extent  of  such  Injury.  After  hear- 
ing and  considering  the  said  testimony  and  evidence  the  board  of  assessors 
shall  make  such  awards  for  such  loss  and,  damage.  If  any,  as  it  may  deem 
proper.  The  amount  of  the  said  awards  shall  be  included  in  the  assessment  for 
the  regulating  and  grading  of  the  street  in  question,  a»  a  part  of  the  est- 
pense  thereof,  and  the  said  award,  and  the  pruceeUiugs  of  the  assessors  in 
relation  thereto,  shall  be  subject  to  review  by  the  board  of  revision  of  as- 
sessments. This  section  shall  be  applicable  to  any  and  all  claims  for  dam- 
ages for  change  of  grade  now  pending  before  the  board  of  assessors  of  the 
city  of  New  York,  and  not  heretofore  couflrmed." 

Of  course  it  is  literally  true  that  this  section  provides  for  compensa- 
tion for  change  of  grade  "in  connection  with  and  as  a  part  of  the  ex- 
pense of  grading  or  otherwise  improving  the  street  or  avenue,"  and 
also  provides  that  the  loss  or  damage  occasioned  by  the  change  of  grade 
shall  be  estimated  "after  the  certificate  of  the  cost  of  such  regulating 
and  grading  shall  have  been  received  by  the  board  of  assessors,"  and 
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that  "the  amount  of  the  awards  shall  be  included  in  the  assessment  for 
regulating  and  grading  *  *  *  as  a  part  of  the  expenses  thereof." 
In  other  words,  the  statute  contemplated  that  the  expense  of  regulat- 
ing and  grading  would  be  met  in  all  cases,  as  it  is  and  has  for  many 
years  been  met  in  most  cases,  by  &n  assessment  upon  the  abutting  prop- 
erty deemed  to  be  benefited.  Hence,  where  there  is  no  assessment  for 
the  cost  of  the  improvement,  the  particular  method  of  providing  for 
the  payment  of  damages  for  the  change  of  grade  cannot  be  followed 
with  precision.  But  that  fact  does  not  necessarily  deprive  the  person 
injured  of  all  relief.  The  substantial  provisions  of  the  statute  are 
that  persons  damaged  by  the  change  of  grade  shall  be  compensated, 
and  that  the  amount  of  their  damage  shall  be  ascertained  by  the  board 
of  assessors.  The  city  cannot,  by  adopting  an  unusual  method  of 
paying  for  the  improvement,  deprive  the  original  property  owner  of  all 
redress.  A  similar  question  arose  in  People  ex  rel.  Myer  v.  Green,  53 
How.  Pr.  280,  affirmed  on  opinion  below  People  ex  rel.  Myer  v.  As- 
ten,  64  N.  Y.  635,  under  a  very  similar  statute.  Laws  1872,  c.  729.  In 
that  case  the  city  resisted  the  issue  of  a  writ  of  mandamus  upon  the 
same  ground  that  it  resists  the  present  application,  but  the  court  over- 
ruled its  contention  and  issued  the  writ. 

Upon  the  authority  of  that  case,  the  order  appealed  from  was  prop- 
erly made,  and  it  must  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


KIVBRDAIiB  REALTY  CO.  v.  CITX  OF  NEW  TORK  et  aL    (No.  7426.) 

(Supreme  Court,  Appellate  Division,  First  Department    June  4,  1915.) 

Municipal  Cobporations  «=»719 — Docks — Maintbnanck  of  Covebed  Dump 
— Statutes — "Dock  Pubpose." 

Laws  1894,  c.  152,  added  to  the  R.  park  in  tbe  city  of  New  Tork  a 
strip  of  land,  reserving  two  parcels  of  land  set  apart  for  public  docks, 
wharves,  or  commercial  purposes.  Section  9  of  the  act,  as  to  the  reserved 
areas,  provided  that  the  city  department  of  docks  should  have,  as  to  sndt 
land,  tbe  same  powers  of  control,  construction,  and  Jurisdiction  as  it  had 
under  existing  laws  as  to  the  water  front  in  other  portions  of  the  city. 
Greater  New  York  Charter  (Laws  1901,  c.  466)  g  836,  gives  the  commis- 
sioner of  docks  the  power  to  de.signate  and  set  apart,  for  tbe  use  of  the 
department  of  street  cleaning,  sufficient  wharves,  piers,  bulkheads,  slips, 
and  berths.  Held  that,  since  tbe  use  of  a  dock,  pier,  or  bulkhead  by  tiie 
street  cleaning  department  was  distinctly  a  "dock  purpose,"  the  erection 
of  a  covered  dump  on  one  of  the  reserved  dock  areas  could  not  be  en- 
joined ;  the  prohibition  in  section  9  that  no  portion  of  tbe  land  should  be 
devoted  to  any  other  than  dock  purposes,  and  no  structure  placed  thereon 
which  should  be  detrimental  to  the  public  use  and  enjoyment  of  the  park, 
meaning  no  more  than  that  no  structure  Should  be  erected  in  fact  detri- 
mental to  health  or  enjoyment,  or  a  nuisance  per  se,  which  the  covered 
dump  would  not  be,  while  Laws  1895,  c.  900,  providing  that  "no  •  •  • 
dump  or  receptacle  for  the  deposit  of  garbage,"  etc.,  "shall  be  erected  on 
the  water  front  of  tbe  park,"  had  no  application,  since  at  the  point  where 
tbe  reserved  areas  were  sitxiated  the  park  in  question  had  no  water  front 
[Ekl.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Ittg.  H 
1425,  1520-1535;   Dec.  Dig.  <S=>719.] 

Clarke,  J.,  dissenting. 

^s»For  other  casM  a«»  same  topic  ft  KBT-NUMBKR  in  all  Ker-Nambered  DlgMt*  ft  Indeza 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Riverdale  Realty  Company  against  the  City  of  New 
York  and  others.  From  an  order  granting  an  injunction  pendente 
lite,  certain  defendants  appeal.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  and 
DOWLING,  JJ. 

John  F.  O'Brien,  of  New  York  City,  for  appellants. 
Charles  L.  Craig,  of  New  York  City,  for  respondent. 

SCOTT,  J.  This  action  is  brought  by  a  corporation  owning  prop- 
erty facing  the  Riverside  Drive  and  Park  to  restrain  the  city  of  New 
York  and  its  commissioner  of  docks  and  street  cleaning  commissioner 
from  proceeding  with  the  erection  of  a  covered  dump  within  an  in- 
closed building  for  the  use  of  the  department  of  street  cleaning  on 
land  reserved  for  dock  purposes  on  the  Hudson  river  near  Seventy- 
Seventh  street.  This  dump  is  intended  to  take  the  place  of  an  open 
dump  which  has  been  maintained  for  a  number  of  years  at  Seventy- 
Seventh  street.  The  structure  sought  to  be  restrained  has  been  duly 
approved  by  the  municipal  authorities,  the  necessary  money  appro- 
priated for  its  construction,  a  contract  awarded  therefor,  and  the  work 
partially  completed.  The  order  appealed  from  virtually  decides  the 
action,  giving  to  plaintiff  all  the  relief  asked  for  in  the  complaint 

The  court  at  Special  Term  based  its  action  solely  on  the  ground  that 
the  proposed  structure  was  illegal,  refusing  to  find  that  it  constituted, 
or  that  its  operation  would  constitute,  a  nuisance  in  fact.  We  agree 
that  the  maintenance  of  the  proposed  dump  will  not,  so  far  as  ap- 
pears by  the  papers  before  us,  constitute  a  nuisance  In  fact,  and  in- 
deed, whether  it  will  or  not  will  depend  on  the  method  of  its  use,  rather 
than  upon  the  nature  of  the  structure.  So  far  as  the  structure  itself 
is  concerned,  it  appears  to  be  well  designed  to  reduce  to  a  minimum 
the  objectionable  features  which  necessarily  inhere  to  every  public 
dump ;  certainly  it  should  be  much  less  objectionable  from  every  stand- 
point than  the  open  dump  which  it  is  designed  to  supersede,  and  which 
has  been  maintained  for  a  number  of  years  at  Seventy-Ninth  street. 

The  sole  question,  therefore,  to  be  considered,  is  whether  or  not  the 
proposed  structure  is  forbidden  by  law,  passing,  without  deciding,  the 
question  whether  plaintiff  has  brouglit  itself  by  its  complaint  within 
the  terms  of  the  so-called  Taxpayers'  Act.  It  appears  from  the  com- 
plaint that  Riverside  Park  and  Drive,  lying  between  Seventy-Second 
and  129th  streets  and  east  of  Twelfth  avenue,  was  acquired  by  the 
city  of  New  York  in  the  year  1872.  By  chapter  152  of  the  Laws  of 
1894  there  was  added  to  the  park  a  strip  of  land  extending  from  Sev- 
enty-Second to  129th  streets,  lying  westerly  of  the  route  or  roadway 
of  the  Hudson  River  Railway  Company  and  easterly  of  the  bulkhead 
line  of  the  Hudson  river.  Out  of  the  strip  thus  generally  described 
there  was  excepted  and  reserved  two  parcels  of  land,  which  were  "set 
apart  for  public  docks,  wharves,  or  commercial  purposes."  It  is  upon 
one  of  these  excepted  and  reserved  areas  that  it  is  proposed  to  erect 
the  covered  dump  sought  to  be  enjoined. 
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As  to  each  of  these  excepted  and  reserved  areas  it  is  provided  by 
section  9  of  the  act,  as  follows : 

"The  department  of  docks  of  said  city  shall  have  and  possess  In  respect  to 
the  two  parcels  of  laud  aforesaid  set  apart  as  and  for  commercial  or  dock 
purposes  the  same  powers  of  control,  maintenance,  construction  and  jurisdic- 
tion which  the  said  department  has  and  now  possesses  under  existing  laws 
in  respect  to  the  water  front  or  lands  under  water  In  other  portioins  of  said 
city,  Including  the  power  txn  erect  and  maintain  piers  extending  to  the  pier 
line  as  established  by  said  chapter  two  hundred  and  eighty-eight,  laws  of 
dghteen  hundred  and  sixty-eight.  But  no  portion  of  the  said  lands,  bulkhead 
or  water  front  herein  set  apart  for  commercial  or  dock  purposes  shall  be  de- 
voted to  any  other  use  or  purpose,  and  no  building,  shed  or  any  other  struc- 
ture shall  be  placed  upon  or  within  the  same  which  shall  in  any  manner  be 
detrimental  to  the  health  of  the  public  or  injuriously  affect  the  pubUc  use 
and  enjoyment  of  said  Riverside  Park  as  hereby  extended,  or  property  front- 
ing thereon,  or  be  in  any  other  respect  a  public  or  private  nuisance." 

We  are  unable  to  find  in  the  statute  any  inhibition  against  the  erec- 
tion and  maintenance  of  such  a  structure  as  is  contemplated  by  the 
city  authorities.    The  dock  department  is  given  the — 

"same  power  of  control,  maintenance,  construction  and  Jurisdiction  which 
said  department  has  and  now  possesses  under  existing  laws  in  respect  to  the 
water  front  or  land  under  water  In  other  portions  of  said  city." 

Among  the  powers  and  duties  conferred  and  imposed  upon  the  com- 
missioner of  docks  is  that  he  shall — 

"designate  and  set  apart  for  the  use  of  the  department  of  street  cleaning,  the 
board  of  health,  and  other  dty  departments,  suitable  and  sufficient  wharves, 
piers,  bulkheads,  slips  and  berths  *  *  *  for  the  use  of  said  departments." 
Section  836,  Greater  New  Tork  Charter. 

Nor  does  the  last  sentence  of  the  section,  when  rightly  construed, 
prohibit  the  erection  of  the  structure  sought  to  be  enjoined.  The 
use  of  a  dock,  pier,  or  bulkhead  by  the  street  cleaning  department  is 
distinctly  a  dock  purpose,  and  is  so  recognized  by  the  section  of  the 
charter  above  cited.  The  inhibition  against  the  erection  of  any  build- 
ing or  structure  "which  shall  in  any  manner  be  detrimental  to  the 
health  of  the  public,  or  injuriously  affect  the  public  use  and  enjoy- 
ment of  said  Riverside  Park  as  hereby  extended  or  property  fronting 
thereon,  or  be  in  any  other  respect  a  public  or  private  nuisance," 
means  no  more  than  that  no  structure  shall  be  erected  which  will  in 
fact  be  detrimental  to  health  or  enjoyment,  or  a  nuisance,  and  we 
find  nothing  in  the  papers  before  us  to  justify  the  conclusion  that  the 
proposed  inclosed  dump  will  be,  in  fact,  such  a  structure.  It  certainly 
should  be  less  detrimental  to  health  and  comfort,  and  less  of  a  nui- 
sance in  fact,  than  the  open  dump  which  it  is  designed  to  supersede. 

The  plaintiff  refers  with  confidence  to  chapter  900,  Laws  1895,  upon 
which  the  court  at  Special  Term  based  its  decision.  The  first  sec- 
tion of  that  act  reads  as  follows : 

"Section  1.  No  brewery,  distillery,  slaughter-house,  soap,  candle,  varnish, 
vitriol,  glue,  ink,  turpentine  or  bone  factory,  or  manufactory  of  gunpowder, 
or  any  bone-boUlng  establishment,  or  factory  for  tanning,  dressing  or  pre- 
paring skins,  hides  or  leather,  or  creamatory,  dump  or  receptacle  for  the  de- 
posit of  garbage,  ashes  or  refuse  of  any  kind,  or  any  other  noxious,  danger- 
ous, or  offensive  purpose  or  establishment  whatsoever  shall  be  erected  or  es- 
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slied,  upon  any  pnblic  park  domain  or  npon  the  water  front  of  said  park 
tins  above  E^f ty-Klntb  street  within  the  dty  and  county  of  Mew  York." 

le  prohibition  contained  in  this  section  is  specifically  directed  to- 
Is  the  erection  of  objectionable  structures  "upon  any  public  park 
ain  or  upon  the  water  front  of  said  park  domains  above  Fifty- 
h  street."  The  land  upon  which  it  is  proposed  to  erect  the  struc- 
sought  to  be  restrained  is  certainly  no  part  of  any  public  park 
lin,  nor  is  it  the  water  front  of  such  park  domain,  for  at  the 
L  in  question  Riverside  Park  has  no  water  front.  There  are  long 
ches  of  park  domain  between  Seventy-Second  and  129th  streets 
h,  under  the  act  of  1894,  run  down  to  and  abut  upon  the  Hud- 
river,  and  there  are  other  parks  above  Fifty-Ninth  street  which 
run  down  to  and  abut  upon  the  water.  As  to  all  of  these  there 
water  front  of  the  park  domain,  but  at  the  point  at  which  it  is 
osed  to  construct  the  covered  dump  the  park  domain  does  not 
;  within  nearly  or  quite  200  feet  of  the  water,  and  consequently 
s  no  water  front.  It  is  not  without  significance  that,  although 
pen  dump  has  been  maintained  for  many  years  at  the  foot  of 
nty-Ninth  street,  no  one  seems  to  have  invoked  the  act  of  1895 
ground  for  enjoining  its  maintenance. 

le  moving  papers  are  filled  with  allegations  wholly  irrelevant  to 
[uestion  involved  in  this  appeal,  and  which  for  that  reason  we  do 
liscuss.  It  is  sufficient  for  the  purpose  of  this  appeal  that  we  do 
ind  that  the  proposed  structure  will  constitute  a  nuisance  in  fact, 
lat  its  erection  and  maintenance  are  forbidden  by  law. 
le  order  appealed  from  must  be  reversed,  with  $10  costs  and 
irsements,  and  the  motion  denied,  with  $10  costs. 

fGRAHAM,  P.  J.,  and  DOWLING,  J.,  concur.  CLARKE,  J., 
nts. 


SCHOENITJjD  v.  MOTT  AVE.  UEALTX  CO.  et  al.    (No.  7394.) 

upreme  C!ourt,  Appellate  Division,  First  Department    June  4,  1915.) 

MNO  $=321 — Cosn»i:.AiNT — Iwcowsistent  Causes  of  Action. 
A  complaint  in  an  action  for  personal  injury  from  falling  Into  a  cellar 
f  a  store,  based  both  upon  negUgeuce  and  the  maintenance  of  a  nuisance, 
oes  not  state  inconsistent  causes  of  action. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  {  44;   Dec.  Dig. 
S=»21.] 
Ingraham,  P.  J.,  dissenting. 

5peal  from  Bronx  County  Court. 

;tion  by  Rebecca  Schoenf  eld  against  the  Mott  Avenue  Realty  Com- 
and  another.    From  the  judgment  of  the  County  Court,  plaintiff 
als.    Reversed,  and  new  trial  granted. 

-gued   before   INGRAHAM,    P.   J.,   and    CLARKE.    SCOTT, 
VLING,  and  HOTCHKISS.  JJ. 

or  other  case*  3«e  lama  topic  ft  KET-NUMBBK  in  all  Key-Numbered  Digests  &  Indexes 
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Morris  E.  Gossett,  of  New  York  City,  for  appellant. 
James  F.  Mahan,  of  New  York  City,  for  respondent  Mott  Ave.  Real- 
ty Co. 

Morris  Berger,  of  New  York  City,  for  respondent  Levy. 

SCOTT,  J.  The  defendant  Mott  Avenue  Realty  Company  is  the 
owner  and  lessor,  and  the  defendant  Isidor  Levy  is  the  lessee,  of  a 
store  and  basement  or  cellar  at  No.  870  Intervale  avenue,  in  the  county 
of  Bronx.  Directly  in  front  of  the  store  is  a  stairway  leading  down 
into  the  cellar,  the  opening  being  covered  by  a  double  door,  which, 
when  closed,  is  at  the  same  level  as  the  sidewalk  and  adjacent  thereto. 
Each  flap  of  the  door,  when  opened,  stands  nearly  upright.  At  about 
8  o'clock  in  the  evening  of  June  4,  1914,  an  employe  of  the  defendant 
Levy,  having  occasion  to  go  into  die  cellar,  left  the  door  open.  Plain- 
tiff,  desiring  to  go  from  Levy's  store  to  another  one  near  by,  fell  or  par- 
tially fell  into  the  open  space  and  suffered  the  injuries  for  which  she 
sues. 

Her  complaint  contains  two  counts,  one  for  negligence  and  the  other 
for  the  maintenance  of  a  nuisance.  At  the  opening  of  the  trial  the 
plaintiff  was  required  to  elect  whether  she  would  proceed  as  for  negli- 
gence or  as  for  a  nuisance.  To  this  she  duly  objected  and  excepted. 
This  was  error.  The  causes  of  action  were  not  inconsistent,  and  it  was 
the  plaintiff's  right  to  make  her  proof,  and  to  recover  upon  whichever 
cause  of  action  the  facts  warranted.  Ackerman  v.  True,  175  N.  Y.  353, 
67  N.  E.  629;  Mulligan  v.  Erie  Railway  Company,  99  App.  Div.  499, 
91  N.  Y.  Supp.  60;  McNulty  v.  Ludwig  &  Co.,  153  App.  Div.  206,  138 
N.  Y.  Supp.  84 ;  Gropp  v.  Great  Atlantic  &  Pacific  Tea  Company,  161 
App.  Div.  859,  147  N.  Y.  Supp.  182.  The  consequences  of  this  errone- 
ous ruling  were  serious,  because  she  was  compelled  to  assume  the  bur- 
den of  proof  as  to  negligence  and  freedom  from  contributory  negli- 
gence, which  would  not  have  been  imposed  upon  her,  but  for  her  forced 
election  to  rely  upon  negligence. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event 

CLARKE,  DOWLING,  and  HOTCHKISS,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  I  concur  in  the  reversal  of  this 
judgment  as  against  the  defendant  Isidor  Levy,  as  I  think  the  verdict 
of  the  jury  in  favor  of  such  defendant  is  clearly  against  the  weight  of 
evidence,  and  defendant  was  liable,  both  for  maintaining  a  nuisance  and 
for  negligence ;  but  I  dissent  from  the  reversal  of  this  judgment  against 
the  landlord  of  the  premises,  the  Mott  Avenue  Realty  Company,  as  it 
seems  to  me  clear  upon  the  evidence  that  the  defendant  was  not  guilty 
of  maintaining  a  nuisance,  as  leasing  the  premises  with  the  proper 
doors  to  protect  the  passers-by  in  the  street  was  not  a  nuisance,  which 
made  the  landlord  liable  for  a  failure  of  the  tenant  to  keep  the  door 
closed  and  in  a  safe  condition.  He  certainly  was  not  liable  for  the  ten- 
ant's negligence,  and  therefore  I  am  in  favor  of  affirming  the  dismis- 
sal of  the  complaint  as  against  the  Mott  Avenue  Realty  Company. 
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In  re  CITY  OF  NEW  YORK. 

In  re  NEW  YORK  CENT.  B.  Oa 

(No.  7415.) 

(Supreme  Coart,  Appellate  Dirlslon,  Firet  Department.    June  4,  1915.) 

RaXLBOADS  C=»102  —  OVEBHEAD  BbIDOES   AT  CeOSSISQS  —  DUTY  TO   RePAIB  — 

Statutobt  Provisions. 

Bridges  erected  nnder  Laws  1897,  c.  645,  authorizing  the  erection  of 
bridges  over  tracks  of  a  railroad  company  at  streets  designated,  subse- 
quent to  Railroad  Law  (Laws  1S97,  c.  754)  §  64,  providing  that,  when  a 
highway  crosses  a  railroad  by  an  overhead  bridge,  the  framework  of  the 
bridge  and  Its  abutments  must  be  maintained  by  the  railroad '  company, 
and  the  roadway  thereover  and  the  approaches  thereto  must  be  kept  In 
repair  by  the  municipality,  must  be  kept  In  repair  as  provided  by  chapter 
754,  continued  in  force,  with  amendments,  by  Laws  1902,  c  140,  Laws 
1009,  c.  153,  Railroad  Law  (Consol.  Laws,  c.  49)  §  93,  and  Laws  1913, 
c.  744,  since  chapter  645  must  be  construed  in  harmony  with  the  Railroad 
Law. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  Sg  806-314,  7e»; 
Dec.  Dl^.  <8=»102.] 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  City  of  New  York  against  the  New  York  Cen- 
tral Railroad  Company  to  compel  the  company  to  repair  the  framework 
and  abutments  of  bridges  over  the  tracks  of  the  New  York  Central 
Railroad  Company  located  at  Gerard  avenue,  Walton  avenue,  and 
River  avenue.  From  an  order  granting  a  peremptory  writ,  the  Rail- 
road Company  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  BOW- 
LING, and  HOTCHKISS,  JJ. 

Alexander  S.  Lyman,  of  New  York  City  (George  H.  Walker,  of  New 
York  City,  of  counsel,  and  Crosby  J.  Beakes,  of  New  York  City,  on 
the  brief),  for  appellant. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (Samuel  J.  Rosen- 
sohn,  of  New  York  City,  of  counsel),  for  respondent. 

CLARKE,  J.  Chapter  645  of  the  Laws  of  1897,  which  became  a 
law  May  22,  1897,  by  the  approval  of  the  Governor,  authorized  the 
commissioner  of  street  improvements  of  the  Twenty-Third  and  Twen- 
ty-Fourth wards  of  the  city  of  New  York,  upon  the  consent  and  ap- 
proval of  the  board  of  estimate  and  apportionment,  to  erect  suitable 
bridges,  with  necessary  abutments,  over  the  tracks  of  the  New  York 
Central  &  Hudson  River  Railroad,  one  at  Gerard  avenue,  one  at  Wal- 
ton avenue,  one  at  River  avenue,  and  one  over  the  tracks  of  the  New 
York  &;  Putnam  Railroad  at  Ft.  Independence  street,  in  the  city  of 
New  York,  the  cost  of  which  should  not  exceed  the  sum  of  $150,000. 
It  was  further  provided : 

"Said  bridges  shall  be  always  free  for  the  passage  of  persons,  animals,  vehi- 
cles and  traffic  over  and  across  the  same  to  a  like  extent  as  such  rights  exist 
or  may  exist  over  and  along  other  portions  of  said  streets  or  avenues  and 
wben  completed  shall  be  kept  and  maintained  in  good  order  and  repair  by 
the  said  commissioner  of  street  improvements." 

4=3For  oUier  cases  see  same  topic  ft  KBT-NUMBBR  tn  all  Key-Numbered  Digests  It  Indexes 
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On  or  about  the  25th  of  July,  1899,  the  city  of  New  York,  acting 
by  the  commissioner  of  improvements  of  the  Twenty-Third  and  Twen- 
ty-Fourth wards,  upon  the  consent  and  approval  of  the  board  of  es- 
timate and  apportionment,  erected  and  constructed  suitable  bridges 
with  necessary  abutments  over  the  tracks  of  the  New  York  Central 
Railroad,  one  at  Gerard  avenue,  one  at  Walton  avenue,  and  one  at 
River  avenue.  These  bridges  have  been  held  by  the  city  in  trust  for 
public  use  as  its  public  streets,  and  constitute  public  highways  over 
the  railroad  crossing  at  said  points.  The  condition  of  the  bridges  b 
dangerous  to  the  public,  because  the  framework  and  abutments  have 
weakened  so  as  to  render  the  bridges  unsafe  and  a  menace  to  the  pub- 
lic using  the  highways  and  to  the  trains  operated  by  said  company 
underneath  said  bridges.  On  June  9,  1914,  the  city  notified  the  rail- 
road company  that  the  bridges  were  in  poor  condition,  and  requested 
that  steps  be  taken  to  have  the  repairs  necessary  to  place  these  bridges 
in  good  condition  made  as  soon  as  possible.  On  July  27,  1914,  the  city 
again  notified  the  company  that  said  bridges  were  in  need  of  repair: 

"Too  are  accordingly  required  to  place  same  In  repair  without  delay,  and 
In  case  of  your  failure  to  commence  the  repair  work  on  said  bridges  within 
thirty  (30)  days  from  date,  I  shall  proceed  with  same  and  charge  the  cost 
thereof  to  you." 

On  March  22,  1915,  the  company  wrote  the  city: 

"Xour  attention  Is  hereby  drawn  to  the  dangerous  condition  of  bridges  car- 
rying Gerard,  River,  and  Walton  avenues  over  the  tracks  of  this  company  In 
the  borough  of  the  Bronx.  The  obligation  to  keep  these  bridges  and  the  whole 
of  them  in  repair  Is  placed  upon  the  city  by  chapter  645  of  the  Laws  of  1897, 
to  which  your  attention  has  been  heretofore  called.  Our  engineering  depart- 
ment advises  that  the  girders  of  these  bridges  have  weakened  to  such  an  ex- 
tent—espedally  those  supporting  the  sidewalks — as  to  render  the  same  un- 
safe and  a  menace  to  the  trains  operated  upon  our  tracks  underneath.  I 
write,  not  only  calling  this  situation  to  your  attention,'  as  I  believe  you  are 
already  aware  of  It,  but  to  say  that  this  company  will  hold  the  city  liable  for 
any  damages  that  may  result  from  the  collapse  of  these  bridges,  or  any  part 
of  the  same,  or  Injuries  to  our  trains  or  passengers." 

It  is  clear,  therefore,  that  the  said  streets  are  highways,  that  they 
cross  a  railroad  by  overhead  bridges,  that  the  bridges  are  in  an  un- 
safe condition,  and  repairs  are  necessary.  The  railroad  company  claims 
that  the  obligation  to  repair  is  upon  the  city  under  the  clause  in  chap- 
ter 645  of  the  Laws  of  1897,  supra,  "and  when  completed  shall  be 
kept  and  maintained  in  good  order  and  repair  by  the  said  commis- 
sioner of  street  improvements."  The  city  claims  that  the  obligation 
to  repair  is  upon  the  railroad  company  under  section  64  of  chapter 
754  of  the  Laws  of  1897,  which  became  a  law  by  the  approval  of  the 
Governor  May  22,  1897,  being  an  act  to  amend  the  Railroad  Law,  and 
the  -act  amendatory  thereto  relative  to  grade  crossings,  and  which  pro- 
vides as  follows: 

"When  a  highway  crosses  a  railroad  by  an  overhead  bridge,  the  frame  work 
of  the  bridge  and  Its  abutments  shall  be  maintained  and  kept  in  repair  by  the 
railroad  company,  and  the  roadway  thereover  and  the  approaches  thereto 
shall  be  maintained  and  kept  in  repair  by  the  municipality  la  which  the  same 
are  situated." 
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This  section  was  amended  by  chapter  140  of  the  Laws  of  1902,  by 
adding  after  the  words  quoted  supra : 

"Except  that  In  the  case  of  any  overhead  bridge  constructed  prior  to  the 
enactment  of  sections  61  and  62  of  this  act,  the  roadway  over  and  the  ap- 
proaches to  which  the  railroad  company  was  under  obligation  to  maintain  and 
repair,  such  obligations  shall  continue,  pro\'lded  the  railroad  company  shall 
have  at  least  ten  days'  notice  of  any  defect  In  the  roadway  thereover  and  the 
approaches  thereto,  which  notice  must  Ic  given  In  writing  by  the  commis- 
sioner of  highways  or  other  duly  constituted  authorities,  and  the  railroad  com- 
pany shall  not  be  liable  by  reason  of  any  such  defect  unless  it  shall  have  failed 
to  make  repairs  within  ten  days  after  the  service  of  such  notice  upon  It." 

This  section  was  amended  by  chapter  153  of  the  Laws  of  1909,  by 
changing  the  exception  so  as  to  read  as  follows : 

"Eixcept  In  the  case  of  any  overhead  bridge  constructed  prior  to  the  first 
day  of  July,  1897." 

Said  section  was  re-enacted  as  section  93  of  the  Railroad  Law 
(chapter  481,  Laws  of  1910;  chapter  49,  Consol.  Laws),  and  was  again 
re-enacted  as  section  93  by  chapter  744  of  the  Laws  of  1913. 

A  pure  question  of  law  having  thus  arisen,  the  interested  parties 
have  p'"esented  it  by  this  application  for  a  peremptory  writ  of  manda- 
mus, and  no  question  is  raised  as  to  the  propriety  of  the  remedy.  The 
appellant  claims  that  the  local  statute  was  not  repealed  by  the  general 
statute  approved  on  the  same  day,  although  bearing  a  number  sub- 
sequent to  the  former,  or  by  any  of  the  acts  amendatory  thereto,  and 
is  still  in  full  force  and  effect,  and  puts  the  burden  of  the  repair  of 
these  bridges  upon  the  city. 

In  City  of  Yonkers  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  165  N.  Y.  142, 
58  N.  E.  877,  the  court  said : 

"The  question  to  be  determined  Is  whether  section  64  of  the  Bailroad  Law 
(chapter  754  of  the  liaws  of  1807)  Is  applicable  to  the  bridge  over  the  defend- 
ant's tracks  at  Vark  street,  in  the  city  of  Yonkers,  and  Is  controlling  upon  the 
duties  and  obligations  of  the  respective  parties  hereto  in  regard  to  that  bridge. 
•  •  ♦  In  the  year  1874  the  plaintiff  caused  or  permitted  the  street  to  be 
constructed  across  the  defendant's  railroad  by  a  bridge,  •  *  •  and  it  ap- 
pears that  the  Iwldge  has  since  been  maintained  by  the  city,  or  by  private  in- 
dividuals under  permission  from  the  city,  as  a  part  of  the  city  streets  and  la 
used  by  both  vehicles  and  persons  traveling  on  foot.  It  is  conceded  that  the 
bridge  now  needs  repairs  for  the  safety  or  convenience  of  the  traveling  pub- 
lic, and  that  since  the  construction  of  the  same  over  the  railroad  chapter 
754  of  the  Ijiws  of  1897  •  •  •  was  enacted  and  is  now  the  law  which 
governs  the  respective  rights  and  duties  of  the  parties  to  this  action  with  re- 
spect to  the  repair  and  maintenance  of  the  bridge  in  question.  *  *  *  It 
is  quite  clear,  however,  that  it  [section  64]  is  not  limited  in  its  application  to 
railroads  constructed  subHequent  to  its  enactment  or  to  bridges  over  crossings 
thereafter  constructed.  It  was  manifestly  Intended  to  apply  to  objects  in  ex- 
istence at  the  time  of  Its  enactment,  and  consequently  to  all  bridges  constitut- 
ing the  highway  at  railroad  crossings  whether  constructed  after  the  law  went 
into  effect  or  before.  The  purpose  of  the  statute  was  to  insure  greater  safety 
at  such  highway  crossings  and  that  object  could  not  be  effected  without  ap- 
plying the  law  to  all  such  bridges  existing  at  the  time  *  •  •  It  went  Into 
effect  without  regard  to  the  date  of  their  construction.  The  facts  of  the  case 
bring  it  within  both  the  letter  and  the  spirit  of  the  law.  It  is  a  case  where  a 
highway  crosses  a  railroad  by  an  overhead  bridge,  and  the  statute  declares  In 
plain  langua$;e  that  the  framework  of  the  bridge  and  its  abutments  shall 
be  maintained  and  kept  in  repair  by  the  defendant,  and  that  the  roadway  and 
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tbe  approaches  shall  be  kept  In  repair  and  maintained  by  the  municipality.   It 

Is  doubtless  true  that  some  provisions  of  the  law,  of  which  the  proTlslon 
quoted  Is  but  a  part,  were  Intended  to  apply  only  to  railroads  thereafter  con- 
structed, but  with  respect  to  the  bridge  In  question  the  duty  of  the  defend- 
ant to  maintain  the  framework  and  the  abutments  attached  immediately  upon 
the  enactment  of  the  law,  and  since  that  duty  has  not  been  performed  the 
plaintiff  was  entitled  to  the  relief  granted  by  the  judgment" 

The  bridges  in  the  matter  at  bar  were  constructed  subsequent  to  the 
enactment  of  the  statute  requiring  the  railroad  to  repair.  It  is  our 
opinion  that  section  64,  c.  754,  of  the  Laws  of  1897,  continued  with 
certain  immaterial  amendments  through  the  several  statutes  indicat- 
ed, expressed  the  settled  general  policy  of  the  state  to  secure  the  con- 
venience and  safety  of  the  public  yvhere  highways  are  carried  by  bridges 
over  railroad  tracks.  The  statute  authorizing  the  construction  of  the 
bridges  by  the  city,  and  providing  that  when  completed  they  shall  be 
kept  and  maintained  in  good  order  and  repair  by  the  said  commissioner 
of  street  improvements,  is  to  be  construed  in  harmony  with  the  Rail- 
road law,  which  became  a  law  upon  the  same  date,  and  meant  that  said 
ofHcial  was  charged  with  the  supervision  and  maintenance  of  the  road- 
way thereover  and  the  approaches  thereto  as  provided  in  the  Railroad 
Law ;  but  said  law,  speaking  as  of  the  same  time,  also  provided  that 
the  framework  of  the  bridge  and  its  abutments  should  be  maintained 
and  kept  in  repair  by  the  railroad  company.  It  is  not  reasonable  to 
suppose  that  the  Legislature,  embarking  upon  a  general  state  policy 
covering  all  the  railroads  and  highways  of  the  state,  should  have  in- 
tended to  except  three  small  local  bridjges  in  this  city.  It  is  not  neces- 
sary to  hold  that  the  subsequent  acts  impliedly  repealed  this  provision 
of  the  act  of  chapter  645 ;  but,  if  so,  we  would  have  no  hesitation 
in  so  declaring.  In  People  ex  rel.  Fleming  v.  Dalton,  158  N.  Y.  175, 
52  N.  E.  1113,  the  court  said: 

"We  are  of  opinion  that  the  legislative  intention  is  clearly  manifested  to 
make  this  act  general  and  applicable  to  the  entire  state.  'A  general  statute 
will  repeal  special  or  local  acts,  without  expressly  naming  them,  where  they 
arc  inconsistent  with  it,  and  where  it  can  be  seen  from  the  whole  enactmeni 
that  it  was  the  intention  of  the  Legislature  to  sweep  away  all  local  peculiari- 
ties thus  sanctioned  by  special  acts,  and  to  establish  one  uniform  systenL' 
Bluck  on  Interpretation  of  Laws,  {  153.  'There  is  no  rule  of  law  which  pro- 
hibits the  repeal  of  a  special  act  by  a  general  one,  nor  is  there  any  principle 
forbidding  such  repeal  without  the  use  of  words  declarative  of  that  intent 
Tte  question  is  alwsys  one  of  intention,  and  the  purpose  of  abrogating  a  par- 
ticular eunctmeut  by  a  later  general  statute  is  sufficiently  manifested  when 
the  provisions  coimot  stand  together.' " 

In  Peterson  v.  Martino,  210  N.  Y.  412,  104  N.  E.  916,  the  court 
said: 

"It  is  also  the  law  that  a  statute,  applicable  to  a  partlcnlar  class  of  cases. 
is  not  repealed  by  a  general  statute,  broad  enough  in  terms  to  embrace  the 
cases  covered  by  the  special  law,  unless  the  intent  to  work  a  repeal  is  manifest 
•  •  •  Such  an  intent,  however,  must  commonly  be  held  to  be  manifest 
where  the  later  statute  is  intended  as  a  revision  or  codification  of  earlier  en- 
actments. *  *  *  In  such  cases  the  very  purpose  of  the  later  leglslaUon 
is  to  siibstitute  uniformity  for  diversity.  Tills  fundamental  purpose  will  be 
upheld,  even  though  the  earlier  statutes  are  not  mentioned  in  'the  schedule 
of  laws  repealed." 
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n  our  opinion  the  duty  is  placed  .by  law  upon  the  appellant  rail- 

d  to  maintain  and  keep  in  repair  the  framework  of  the  bridge  and 

abutments. 

i?he  order  appealed  from  is  therefore  affirmed,  with  $10  costs  and 

bursements.    All  concur. 


Misc.  Bep.  579) 

MILLIKEN  et  aL  v.  FRISBIE,  COON  &  CO.  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    Marcb,  1915.) 

xa  ®=»47 — ^AcnoR  TO  Rescind — False  Mbbcanttle  Statement. 

Where,  In  an  action  to  rescind  a  sale  of  goods  to  a  corporation,  It  ap- 
pears that  the  goods  were  procured  on  credit  through  a  false  mercantile 
statement  made  by  officers  of  the  buyer  as  to  Its  flnanelal  condition,  and 
that  at  the  time  of  the  making  of  such  statement  It  had  entered  Into  a 
contract  Insuring  tbe  transfer  to  another  of  the  bulk  of  Its  assets  and 
future  products  at  less  than  cost,  and  waa  in  an  Insolvent  condition,  judg- 
ment will  be  granted  for  plaiutlfTs,  though  the  scheme  for  transferring  the 
assets  was  devised  by  a  third  person,  not  a  defendant. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  {  96;  Dea  Dig. 
«8=>47.1 

Action  by  Seth  M.  Milliken  and  others  against  Frisbie,  Coon  & 
».  and  others.    Judgment  for  plaintiffs. 

Duer,  Strong  &  Whitehead,  of  New  York  City  (Seldon  Bacon,  of 

;w  York  City,  of  counsel),  for  plaintiffs. 

William  M.  Morrill,  of  Troy,  for  defendant  Frisbie,  Coon  &  Co. 

FORD,  J.  Plaintiffs  allege  a  conspiracy  among  the  defendants  to 
fraud  and  prove  the  following  facts : 

Defendant  Frisbie,  Coon  &  Co.  is  a  corporation,  of  which  defend- 
it  George  A.  Frisbie  and  Sherrill  Sherman  ivere  president  and 
cretary  respectively.  Defendant  Oneida  Regal  Company  is  also  a 
rporation,  of  which  the  defendant  Frisbie  was  assistant  treasurer 
id  the  officer  chiefly  charged  with  the  management  of  its  financial 
fairs.  The  Richelieu  Company  was  a  third  corporation,  organized 
r  the  persons  interested  in  the  other  two  corporations,  to  act  as  sole 
les  agent  for  them. 

A  contract  of  such  nature  as  to  insure  the  transfer  of  the  great 
ilk  of  the  tangible  assets  of  FrisWe,  Coon  &  Co.  to  the  Richelieu 
ompany  in  praesenti  and  its  finished  products  in  futuro  at  less  than 
le  actual  cost  of  manufacture  was  made  between  those  two  corpo- 
itions.  Then  the  defendant  Frisbie  gave  to  a  representative  of  the 
lercantile  agency,  R.  G.  Dun  &  Co.,  a  written  statement  of  assets 
id  liabilities  of  Frisbie,  Coon  &  Co.  which  was  materially  false  and 
ctitious.  In  the  preparation  of  the  figures  in  that  statement  contained, 
le  defendant  Sherman  participated.  In  point  of  fact  the  corpora- 
on  had  been  losing  heavily  in  its  business  for  a  long  time  and  was 
lainly  insolvent,  and  inevitably  destined  by  the  operation  of  the  con- 
ract  with  the  Richelieu  Company  to  become  in  a  worse  and  worse 
nancial  plight  as  time  went  on. 

Js>For  oUiar  cases  sea  same  topic  &  KEY-NUHBBR  tn  all  Key-Numbered  Digests  &  ladexea 
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Unless  a  degree  of  incompetency  at  which  my  common  sense  re- 
volts be  ascribed  to  the  defendants  Frisbie  and  Sherman,  they  must 
be  charged  with  knowledge  of  this  situation.  The  inevitable  result 
followed.  Frisbie,  Coon  &  Co.,  denuded  of  its  assets  and  manufac- 
turing at  a  loss,  simply  dried  up,  leaving  nothing  but  the  empty  shell. 
In  the  meantime,  the  plaintiffs,  induced  by  the  false  statement  of 
assets  and  liabilities  furnished  by  the  defendant  Frisbie,  Coon  &  Co. 
to  Dun  &  Co.,  and  by  the  latter  to  it,  sold  goods  on  credit  to  Frisbie, 
Coon  &•  Co.,  which  have  not  been  paid  for.  They  bring  this  suit  to 
rescind  the  sale  and  for  judgment  against  all  the  defendants  as  par- 
ties to  the  conspiracy. 

It  is  clear  from  the  testimony  that  there  was  another  concern,  not 
a  defendant,  which  has  been  aptly  referred  to  upon  the  trial  as  the 
master  creditor  by  whom  the  scheme  adopted  by  the  defendants  seems 
to  have  been  dictated  for  the  purpose  of  transferring  the  assets  of 
Frisbie,  Coon  &  Co.  first  to  the  Oneida  Regal  Company  and  the 
Richelieii  Company,  and  then  to  the  master  creditor.  That  does  not 
excuse  the  defendants.  They  may  not  supinely  submit  themselves 
to  the  will  of  others  in  perpetrating  a  fraud  upon  creditors  and  go 
unwhipped  of  justice. 

It  was  an  adroit  mind  which  conceived  the  scheme  for  the  absorp- 
tion of  the  assets  of  plaintiffs'  debtor,  and  it  may  be  that  all  the  par- 
ticipants did  not  fully  understand  its  scope  and  purpose.  But  their 
plea  of  ignorance  is  of  no  avail.  As  was  said  in  Htmtington  v.  Att- 
rill,  118  N.  Y.  374,  23  N.  E.  546: 

"The  means  of  Judging  of  the  knowledge  which  the  defendants  had  and 
upon  which  they  acted,  and  the  motive  by  which  they  were  Influenced,  must 
be  derived  from  the  circumstances  treating  those  persons  as  men  of  ordinary 
discernment  and  sagacity.  The  officers  assuming  the  responsibility  and 
charged  with  the  duties  of  the  management  of  the  business  of  corporations  are 
not  supposed  to  shut  their  eyes  to  that  which  is  open  to  observation  and 
legitimately  subject  to  their  Inspection  and  control." 

Judgment  will  be  granted  in  favor  of  the  plaintiffs,  and  against  all 
the  defendants,  as  prayed  for  in  the  complaint 


(89  Misc.  Rep.  668} 

STOECKBR  V.  HEARST  et  aL 

(Supreme  Ciourt,  Special  Term,  New  York  County.    March,  1916.) 

Landlord  and   Tenant  <@=>164 — Ivjvst  to   Tenant — Unsafk   Prbxisxs— 
IiiABTi-rrT  OP  Grantee. 

Where  the  grantee  of  leased  premises  owes  no  duty  to  repair  a  ceiling 
of  an  apartment  of  which  the  tenant  has  possession  and  control  to  the  ex- 
clusion of  the  grantee,  whose  alleged  wrongdoing  consists  merely  In  al- 
lowing the  condition  of  the  ceiling  to  remain  unchanged  after  purchase  of 
the  property,  it  is  not  liable  for  Injuries  to  the  tenant  from  being  struck 
by  plaster,  which  falls  because  of  the  unsafe  condition  of  the  ceiling. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  K 
630-637,  639,  641;   Dec.  Dig.  <8=»164.] 

C=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  aU  Ker-Numbered  Digests  ft  Indezw 
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Action  by  Ernest  Stoecker  against  William  Randolph  Hearst  and 
others.  On  motion  of  defendant  for  judgment  on  the  pleadings.  Mo- 
tion granted. 

Henry  A.  Gordon,  of  New  York  City,  for  plaintiff. 
B.  L.  Pettigrew,  of  New  York  City,  for  defendants. 

GUY,  J.  The  complaint  alleges  that  the  individual  defendant,  hav- 
ing, as  plaintiff's  landlord,  the  exclusive  care  and  control  of  the  heat- 
ing apparatus  in  the  building  containing  the  demised  apartment,  neg- 
ligently and  carelessly  permitted  said  heating  apparatus,  particularly 
in  the  apartment  above  that  occupied  by  the  plaintiff,  to  become  and 
remain  in  a  defective  and  dangerous  condition,  and  old,  worn,  leaky, 
and  out  of  repair,  and  dangerous  to  the  lives  of  persons  occupying  the 
plaintiff's  apartment ;  that  as  a  result  of  said  negligence  water  leaked 
through  and  settled  upon  the  ceiling  of  the  plaintiff's  apartment,  caus- 
ing the  ceiling  to  become  loose,  insecure,  unsafe,  and  dangerous,  and 
to  be  a  menace,  of  all  of  which  the  said  defendant  had  notice ;  that  on 
or  about  April  20,  1914,  the  individual  defendant  conveyed  the  prem- 
ises to  the  defendant  corporation,  and  tliat  the  corporation  allowed 
the  ceiling  of  plaintiff's  apartment  to  remain  in  a  loose,  insecure,  un- 
safe, and  dangerous  condition,  so  that  on  or  about  July  16,  1914,  large 
pieces  of  plaster  fell  from  the  ceiling,  striking  the  plaintiff  and  inflict- 
ing the  injuries  to  recover  damages  for  which  the  action  is  brought. 

It  appears  on  the  face  of  the  complaint  that  the  defendant  corpora- 
tion is  not  responsible  in  any  manner  for  the  conditions  which,  as  claim- 
ed by  the  plaintiff,  caused  the  ceiling  to  be  unsafe  and  dangerous.  The 
alleged  wrongdoing  of  the  new  landlord  consisted  in  allowing  the  con- 
dition which  existed  at  the  time  it  purchased  the  property  to  remain 
unchanged;  but  as  the  plaintiff  had  possession  and  control  of  his 
apartment  to  the  exclusion  of  the  new  landlord,  which  was  under  no 
obligation  to  make  repairs  to  the  ceiling,  it  is  evident  that  no  cause  of 
action  is  stated  against  the  corporation.  Schick  v.  Fleischhauer,  26 
App.  Div.  210,  49  N.  Y.  Supp.  962 ;  Rushes  v.  Ginsberg,  99  App.  EKv. 
417,  91  N.  Y.  Supp.  216,  affirmed  188  N.  Y.  630,  81  N.  E.  1168. 

Motion  of  defendant  corporation  for  judgment  on  the  pleadings 
granted,  with  $10  costs. 

Motion  granted,  with  $10  costs. 


FULFORD  V.  LtNCH   (two  cases).     (Nos.  7365,  7366.) 

(Snpreme  Court,  Appellate  Division,  First  Department     Jane  4,  1915.) 

1.  Dauages  €=^158 — Pleading  and  Proof— Variance. 

Wbere  the  complaint  alleged  that  plaintiff  suffered  painful  injuries  to 
ber  left  leg,  wbicti  was  made  sore  and  lame,  and  the  bill  of  particulars 
averred  injuries  to  the  thigh  and  muscles  thereof,  ankle,  and  knee-cap, 
and  alleged  difHculty  in  walking,  evidence  that  by  reason  of  the  injuries 
plaintiff's  left  leg  had  become  shorter  is  not  admissible. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent.  Dig.  {§  441-444;  Dec. 
Dig.  «=9l58.] 
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2.  Dauaoes  «=»158 — RroHT  of  Husband— Injtjries  to  Wife— Pieadino. 

A  husband  is  not  entitled  to  recover  general  damages  for  injuries  to 
his  wife,  those  belonging  to  ber,  and,  as  he  can  recover  special  damages 
only,  they  must  be  alleged ;  hence  a  husband  cannot  show  that  injuries 
to  his  wife  prevented  marital  cohabitation,  where  it  was  not  pleaded. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  f§  441-444;  Dec. 
Dig.  «=»158.] 

Ingraham,  P.  J.,  and  DQwling,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Actions  by  Leonora  Fulford  and  by  William  Fulford  against  George 
W.  Linch,  as  receiver  of  the  Second  Avenue  Railroad  Company.  From 
judgments  for  plaintiffs,  and  orders  denying  motions  for  new  trial,  de- 
fendant appeals.    Reversed  and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Charles  H.  Tuttle,  of  Newr  York  City  (Harold  R.  Medina,  of  New 
York  City,  on  the  brief),  for  appellant. 
Leon  Forst,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  These  were  several  actions  by  husband  and  wife 
to  recover  damages  arising  from  injuries  received  by  the  wife  while 
alighting  from  a  street  car  on  which  she  had  been  a  passenger.  The 
two  cases  were  tried  together,  the  testimony' of  the  various  witnesses 
being  taken  and  received  as  common  to  both.  There  was  a  sharp  con- 
flict at  the  trial  on  the  question  of  defendant's  negligence,  and  also  as 
to  the  seriousness  of  her  alleged  injuries,  and  a  substantial  verdict  for 
the  plaintiff  was  rendered  in  each  case.  On  the  question  of  defendant's 
negligence  we  are  not  disposed  to  interfere  with  the  verdict,  but  in 
view  of  the  state  of  the  evidence  on  the  question  of  damages  it  is  proper 
that  we  should  critically  examine  any  alleged  errors  in  the  admission 
of  evidence  which  might  have  affected  the  amount  awarded. 

[1]  Dr.  Goodman,  a  medical  expert  who  examined  the  wife,  was 
sworn  in  plaintiff's  behalf,  and  was  permitted  to  testify,  over  objection 
and  exception,  that  on  examining  the  wife's  left  leg  some  16  months 
after  the  accident  he  found  it  shortened,  and  that  in  the  present  state 
of  medical  science  for  the  treatment  of  such  conditions  he  was  unable 
to  say  how  long  the  difficulty  might  continue.  Neither  in  the  wife's 
complaint  nor  in  her  bill  of  particulars  was  there  any  reference  to  a 
shortening  of  the  leg.  The  complaint  alleges  that  she  "sustained  seri- 
ous and  painful  injury  to  her  left  leg,  and  was  made  sick,  sore,  lame, 
and  disabled,  and  received  contusions  and  bruises  on  her  limbs  and 
body,"  which  she  believed  would  be  permanent,  and  that  ever  since  the 
accident  she  had  "been  unable  to  walk,  except  with  assistance,"  and 
had  been  advised  that  she  "will  never  be  able  to  again  walk  with  the 
same  freedom."  In  her  bill  of  particulars  she  undertook  to  specify  in 
detail  the  exact  injuries  she  had  received,  and  these,  so  far  as  her  left 
leg  is  concerned,  are  stated  to  have  been : 

"Injuries  to  the  left  thigh  and  muscles  thereof,  to  the  left  knee-cap  and 
muscles  thereof,  and  to  the  left  leg  and  muscles  thereof.    The  left  ankle  and 
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foot  and  tbe  knee-cap  and  ankle  of  the  left  leg  were  dislocated,  canslng 
ntiff  great  pain,  and  continuing  to  canee  plaintiff  great  pain.  Both 
le  and  knee  of  left  leg  are  disfigured.  As  a  result  of  said  Injuries  the 
knee  and  said  ankle  have  become  enlarged.  *  •  •  Plaintiff  has  be- 
e  lame  as  a  result  of  said  Injuries,    •    *    *    and  walks  with  great  pain." 

n  the  foregoing  detailed  statement  there  is  no  reference  whatever 
L  shortening  of  the  leg,  and  although  in  the  complaint  it  was  stated 
t  plaintiff  had  become  "unable  to  walk,  except  with  assistance,"  and 
:he  bill  of  particulars  that  she  had  "become  lame  as  the  result  of 
i  injuries,"  there  was  nothing  to  indicate  that  the  lameness  arose 
m  a  shortening  of  the  leg.  In  Keef  e  v.  Lee,  197  N.  Y.  68,  90  N.  E. 
-,  27  L.  R.  A.  (N.  S.)  837,  the  question  was  examined  at  length  as  to 
at  evidence  of  injuries  could  properly  be  received  under  general  or 
ticular  allegations.  In  that  case  plaintifiE  had  been  injured  by  a 
ious  horse,  and  the  complaint  alleged : 

That  the  plaintiff  is  seriously  and  permanently  injured  through  his  head, 
ill,  eyes,  and  bruises  to  his  right  leg  and  body;"  also  that  "said  horse  did 
iously  attack  the  plaintiff,  jumping  upon  him,  klcldng  lilm  in  his  legs  and 
t,  striking  the  plaintiff  upon  bis  head,  breakng  his  sknll,  tearing  the  skin 
1  scalp  therefrom,  wounding,  injuring,  and  bruising  hla  right  leg  and  his 
ly,  and  nearly  killing  this  plaintiff." 

[t  was  held  error  to  admit  evidence  tending  to  show  that  the  plaintiff 
lered  deafness  as  the  result  of  his  injuries.  In  the  course  of  its 
inion  the  court  examined  Ehrgott  v.  Mayor,  etc.,  96  N.  Y.  264,  48 
n.  Rep.  622,  and  Kleiner  v.  Third  Ave.  R.  R.  Co.,  162  N.  Y.  193, 
N.  E.  497.    In  the  Kleiner  Case  the  complaint  alleged  that : 

'The  plaintiff  received  severe  and  painihil  contusions  to  her  head  and  body 
il  arms,  and  lacerated  her  scalp,  whereby  she  sustained  severe  nervous 
}ck  and  concassiou  of  the  brain  and  injured  her  eyesight,  and  she  was  for 
time  rendered  unjxtnsdous,  and  she  thereby  sustained  permanent  injuries." 

These  allegations  were  held  insufficient  to  justify  proof  that  the  re- 
It  of  the  injuries — 

'as  to  produce  heart  disease,  vertigo,  curvature  of  the  spine,  and  other 
ieases;  It  not  appearing  that  such  consequences  necessarily  and  immedi- 
aly  resulted  from  the  shock." 

Speaking  of  the  Kleiner  Case  the  court  said  (page  72  of  197  N.  Y,, 
:ge  346  of  90  N.  E.)  that  the  effect  of  the  decision  was — 

a  materially  restrict  the  asserted  right  to  prove  special  damages  under  a 
mplaint  containing  general  words  alleging  i)ermanent  injuries  and  nervous 
ock,  and  it  confines  the  Ehrgott  Case  as  a  precedent  to  the  language  used 
the  complaint  in  that  case.  *  •  *  xhe  complaint  in  this  case  does  not 
rectly  or  indirectly  allege  that  plaintiff's  deafness  is  the  result  of  his  in- 
ries.  Deafness  is  not  a  necessary,  natural,  or  ordinary  result  of  the  In- 
ries  alleged'  in  the  complaint." 

Continuing,  and  after  again  referring  to  the  Ehrgott  Case,  in  which 
lere  were  "general  words"  indicating  bodily  injury,  the  court  pro- 
dded to  express  its  opinion  of  a  situation  where  there  were  "general 
ords,"  followed  by  a  particular  description  of  the  alleged  injuries, 
ontinuing,  the  court  said  (page  74  of  197  N.  Y.,  page  346  of  90  N. 
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"Where  a  plaintiff  attempts  by  his  complaint  to  specify  partlcnlar  damages 
which  he  claims  to  have  suffered,  he  thereby,  at  least  to  some  extent,  neg- 
atives any  claim  for  damnges  other  than  those  which  he  has  specified.  In 
saying  that  he  was  'seriously  and  permanently  Injured  through  his  head, 
skull,  eyes,  and  bruises  to  his  right  leg  and  body,'  he  did  not  thereby  Include 
injury  to  the  organs  of  hearing,  but  rather  confined  his  specification  to  gen- 
eral injuries  to  his  head  and  slsull  and  eyes.  As  the  skull  and  eyes  are  parts 
of  the  head,  it  will  be  presumed  that,  so  far  as  the  plaintiff  Intended  to  par- 
ticularize In  regard  to  the  injuries  to  the  head,  he  Intended  to  confine  his 
statement  of  Injuries  to  the  parts  named,  and  that  hia  claim  of  deafness  aris- 
ing from  his  injuries  was  an  af terthouglit." 

In  the  case  at  bar,  as  I  have  said,  the  complaint  alleged  that  the  wife 
had  "sustained  serious  and  painful  injury  to  her  left  leg,  and  was 
made  sick,  sore,  lame,"  etc.  But  when  called  upon  to  specify  the  par- 
ticulars of  her  inj'uries  we  find  that,  although  plaintiff  went  into  very 
considerable  minutiae  in  specifying  the  exact  injury  she  had  received, 
she  totally  failed  to  state  that  her  left  leg  had  been  shortened,  although 
she  did  state  that  as  a  result  of  the  injuries  thus  particularly  specified 
she  "has  become  lame."  It  cannot  be  said  that  a  shortening  of  the  1^ 
was  such  an  injury  as  necessarily,  usually,  or  immediately  arose  from 
the  injuries  particularly  specified,  nor  that  plaintiff's  lameness  was 
necessarily  to  be  attributed  to  a  shortening  of  her  leg  rather  than  to  the 
particular  injuries  she  had  chosen  to  specify.  It  follows,  therefore, 
that  it  was  error  for  the  court  to  admit  the  evidence  in  question. 

[2]  So  far  as  the  record  concerns  the  action  of  the  husband,  I  think 
further  error  is  disclosed  in  the  admission  of  evidence.  The  husband's 
complaint  contained  a  general  allegation  that  in  consequence  of  the  al- 
leged injuries  to  his  wife  he  had  been  deprived  of  her  services,  "and 
his  comfort,  happiness,  and  companionship  in  her  society  have  been  im- 
paired." There  was  no  allegation  of  damage  other  then  in  the  above 
general  words.  The  husband  was  not  entitled  to  recover  general  dam- 
ages for  the  injury  to  his  wife,  for  those  damages  belonged  to  and  were 
recoverable  by  her  alone.  The  husband  could  recover  special  damages 
only,  and  it  was  necessary  that  all  such  special  damages  should  be  al- 
leged. Uertz  V.  Singer  Mfg.  Co.,  35  Hun,  116.  Over  the  defendant's, 
objection  and  exception  the  husband  was  permitted  to  testify  that  for 
a  period  of  upwards  of  five  months  after  the  accident  his  wife's  condi- 
tion was  such  that  intercourse  between  them  was  impossible.  Assum- 
ing that  damages  were  recoverable  by  the  husband  because  of  any 
such  state  of  facts,  they  were  special  damages,  and  as  such  should  have 
been  alleged.    City  of  Dallas  v.  Jones  (Tex.  Civ.  App.)  54  S.  W.  606. 

For  the  reasons  above  stated,  both  judgments  and  orders  should  be 
reversed,  and  new  trials  granted,  with  costs  to  appellant  to  abide  the 
event.    Orders  filed.  , 

McLaughlin  and  LAUGHLIN,  TT.,  concur.  INGRAHAM,  P. 
J.,  and  DOWLING,  J.,  dissent 
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BEATTT  ▼.  GUGGENHEIM  EXPLORATION  CO.  et  al.     (Na  7213.) 
(Supreme  Court,  Appellate  DlTlsion,  First  Department.    June  4,  191S.) 

1.  COEPOBATIONS    ®=>315 OrFICERS— iNDIVIDrAL    INTEREST— GOOD    FArTH. 

Plaintiff,  the  assistant  consulting  engineer  and  general  manager  of  an 
exploration  company,  employed  under  a  contract  requiring  Us  exclusive 
services  and  providing  tbat  be  should  not,  except  as  expressly  permitted, 
directly  or  indirectly  examine,  investigate,  or  report  upon  any  mining 
properties  except  for  his  employer,  and  that  he  should  not,  directly  or 
indirectly,  be  interested  with  any  person  engaged  in  similar  business  or 
ov^nlng  or  operating  such  property,  and  allowing  him  to  invest  his  per- 
sonal money  in  corporations  promoted  by  the  employer,  and  who  agreed 
with  another  engineer,  whom  the  company  had  specially  employed,  that 
he  would  furnish  part  of  the  initial  payment  on  options  on  property  which 
tbey  bad  both  recommended  to  the  company,  and  which  property  was 
afterwards  repurchased  from  them  by  its  owner  and  acquired  by  the 
company,  on  the  understanding  that.  If  his  contract  prevented  his  en- 
gaging in  such  enterprise.  It  should  be  treated  as  a  loan  to  the  other 
engineer,  did  not  thereby  breach  his  duty  of  good  faith  toward  his  prin- 
cipal. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {{  1399,  1400 ; 
Dec  Dig.  «s>316.] 

2.  COBPORATIOKS   «=3315 — OmCEBS — ^RATiriCATION    OV  ACTS. 

In  such  case  the  action  of  the  company's  directors,  on  the  ground  that 
such  services  had  resulted  favorably  to  the  company,  In  voting  plaintiff 
an  option  to  purchase  treasury  shares  of  its  stock  below  the  market  price, 
was  a  ratification  of  plaintiff's  action  in  advancing  money,  estopping  the 
company  from  claiming  that  such  act  was  adverse  to  its  interest. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig,  §i  1399,  1400 ; 
Dea  Dig.  <@=s>315.] 

3.  CoKPOBATiONS  <S=»314 — Officebs— MuTCTAL,  Duties— Goon  Faith. 

Plaintiff,  the  assistant  general  manager  and  consulting  engineer  of  an 
exploration  company,  employed  under  a  contract  requiring  him  to  devote 
his  services  exclusively  to  the  company's  affairs,  and  forbidding  him  to 
become  directly  or  indirectly  interested  in  or  connected  with  any  person 
engaged  in  any  similar  business,  who  induced  another  engineer,  em- 
ployed by  the  company  without  agreement  as  to  his  compensation,  which 
was  later  fixed  at  4  per  cent  of  the  shares  of  the  stock  of  the  company, 
to  hold  certain  acquired  mining  property,  and  a  further  option  to  pur- 
chase an  additional  4  per  cent  of  such  shares,  and  an  option  to  pur- 
chase a  percentage  of  the  stock  of  another  projected  company,  and,  ia 
consideration  of  aid  extended  by  him  to  such  other  engineer  in  obtaining 
an  option  on  property  afterwards  acquired  by  the  company,  agreed  that 
he  should  receive  1%  per  cent  «f  the  free  stock  which  agreement  though 
not  the  particular  proportion,  was  known  to  the  ofiicers  of  the  company, 
was  not  guilty  of  such  bad  faith  towards  or  secret  profit  from  the  com- 
pany's business  as  would  defeat  his  action  against  the  company  and  such 
other  engineer  to  recover  the  agreed  proix>rtlon  of  free  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  IS  1393-1S9& 
1400 ;   Dec.  Dig.  <8=>314.] 

Ingraham,  P.  J.,  and  McLaughlin,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 
_  Action  by  Alfred  Chester  Beatty  against  the  Guggenheim  Explora- 
tion Company  and  another.    From  a  judgment  in  favor  of  defendant 
corporation,  entered  after  a  trial,  plaintiff  appeals.     Reversed,  and 
judgment  ordered  for  plaintiff. 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 

Wollman  &  WoUman,  of  New  York  City  (Charles  F.  Brown,  Henry 
Wollman,  and  Robert  C.  Beatty,  all  of  New  York  City,  of  counsel),  for 
appellant. 

Guggenheimer,  Untermyer  &  Marshall,  of  New  York  City  (Louis 
Marshall  and  John  N.  Steele,  both  of  New  York  City,  of  counsel),  for 
respondent  Guggenheim  Exploration  Co. 

Emil  Goldmark,  of  New  York  City,  for  respondent  Perry. 

SCOTT,  J.  This  action  was  originally  brought  against  the  defend- 
ant Oscar  B.  Perry  to  recover  certain  moneys,  shares  of  stock,  and  op- 
tions to  purchase  stocks,  which  said  Perry  had  received  from  the  de- 
fendant corporation  as  compensation  for  services  rendered  to  it,  and 
of  which  he  had  agreed  to  deliver  to  plaintiff  a  part.  The  defendant 
corporation  claims  that  it  should  recover  the  moneys,  stock,  and  options 
which  plaintiff  claims.  Perry  stands  indifferent  between  these  two, 
being  content  to  make  payment  and  delivery  to  whomsoever  may  be  en- 
titled thereto.  The  case  involves  no  novel  or  abstruse  questions  of 
law,  and  but  little  dispute  as  to  the  material  facts.  What  we  really 
have  to  pass  upon  is  the  application  of  well-established  rules  of  law 
to  a  somewhat  unusual  state  of  facts.  ,. 

The  Guggenheim  Exploration  Company,  hereinafter  termed  the 
Company,  is  a  corporation  engaged  in  acquiring  and  developing  mining 
properties.  During  the  times  covered  by  the  transactions  out  of  which 
this  action  arose  it  was  a  very  compact  organization,  although  carrying 
on  large  enterprises,  involving  very  considerable  sums  of  money.  A 
majority  of  its  directors  were  members  of  the  Guggenheim  family, 
Daniel  Guggenheim  being  president  and  executive  head  of  the  Com- 
pany. Mr.  John  Hays  Hammond  was  also  a  director,  as  well  as  gen- 
eral manager. 

The  plaintiff,  a  mining  engineer,  was  assistant  general  manager  and 
assistant  consulting  engineer.  He  was  employed  by  the  defendant  cor- 
poration under  a  written  contract  drawn  with  great  care  and  precision. 
He  was  required  to  perform  such  duties  as  he  might  be  called  upon  to 
perform  by  the  Company,  and  especially  to  visit  such  places  and  per- 
form such  services  in  any  part  of  the  world  as  the  officers  of  the  Com- 
pany might  from  time  to  time  designate.  He  was  required  to  devote 
himself  exclusively  to  the  discharge  of  his  duties  to  the  Company,  and 
not  to  accept  or  enter  upon  any  other  business  or  employment  whatso- 
ever, except  as  otherwise  specified  in  the  contract.  The  exceptions  are 
stated  in  great  detail,  but  are  not  relevant  to  any  question  involved  in 
this  appeal.  Then  followed  a  general  restriction  upon  the  right  of 
plaintiff  to  engage  professionally  as  engineer,  or  to  become  interested 
as  a  stockholder  in  certain  classes  of  securities.  This  provision,  con- 
stituting the  third  general  clause  of  the  contract,  originally  read  as  fol- 
lows: 

"It  is  an  essential  condition  of  this  agreement  that  the  mansiger  will  not 
at  any  time  during  the  term  hereof,  except  as  hereby  expressly  permitted, 
directly  or  Indirectly  examine,  investigate,  advise,  consult,  or  report  npou 
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any  mining,  smelting,  or  refining  property,  works,  business,  or  propositlou,  or 
with  respect  to  any  business  of  like  character,  or  permit  his  name  to  be  af- 
fixed to  or  used  in  connection  with  any  such  property,  business,  or  proposi- 
tion, except  for  the  Company,  and  that  he  will  not  be  or  become  directly  or 
indirectly  interested  W  or  connected  with  any  person,  partnership,  or  cor- 
poration engaged  In  any  such  or  similar  business,  or  owning  or  operating  any 
such  property,  either  as  principal,  agent,  employ 6,  ofllcer,  director,  or  stock- 
holder in  any  such  business  or  company:  Provided,  however,  that  this  shall 
not  be  construed  to  prevent  the  manager  from  retaining  shares  now  held  by 
him  in.  any  companies  the  name  of  wlilch  is  herewith  disclosed  to  the  com- 
pany by  a  letter  of  even  date  herewith,  nor  from  purchasing  in  the  open  mar- 
ket the  stocks  of  any  company,  the  securities  of  which  are  now,  but  not  here- 
after, listed  upon  the  regular  lists  of  the  London  and  Kew  Xork  Stock  Ex- 
changes :  Provided,  further,  that  he  may  invest  his  personal  moneys  in  the 
shares  or  securities  of  the  Company,  or  of  any  corporations  which  are  or  shall 
be  promoted  by,  or  whose  stocks  or  securities  shall  be  sold  or  dealt  in  by, 
the  Company ;  but  the  manager  shall  not  have  the  right  to  perform  services 
for  any  of  such  companies,  nor  shall  he  have  any  duties  or  occupation  what- 
ever, except  as  in  this  agreement  specifically  set  forth." 

This  clause  was  modified  more  than  once ;  the  proviso  as  to  invest- 
ments by  the  manager  (plaintiflE)  being  modified  on  February  26,  1903, 
so  as  to  read  as  follows : 

"Provided,  however,  that  this  shall  not  be  construed  to  prevent  the  manager 
from  retaining  shares  now  held  by  him  in  any  company  the  name  of  which 
is  herewith  disclosed  to  the  company  by  a  letter  of  even  date  herewith,  nor 
from  purchasing  in  the  open  market  the  stocks  of  any  company  the  securlUea 
of  which  are  now  quoted  upon  the  regular  lists  of  the  London  and  New  Tork 
Stock  Exchanges,  but  this  shall  not  include  any  stocks  or  securities  not  now, 
but  which  may  hereafter  be,  dealt  in  and  quoted  on  said  Eixchanges:  And 
provided,  further,  that  he  may  invest  his  personal  moneys  in  the  shares  or 
securities  of  the  Company,  or  of  any  corporations  which  are  or  shall  be  pro- 
moted by,  or  whose  stocks  or  securities  shall  be  sold  or  dealt  in  by,  the  Com- 
pany; but  the  manager  shall  not  have  the  right  to  perform  services  for  any 
of  such  companies,  nor  shall  he  have  any  duties  or  occupations  whatever,  ex- 
cept as  In  this  agreement  specifically  set  forth." 

This  clause  assumes  some  importance  in  the  case  because  of  the 
claim  put  forward  by  the  respondent  that  it  was  violated  in  certain  par- 
ticulars by  the  plaintiff.  In  the  year  1905  the  defendant  corporation 
had  under  consideration  a  proposition  to  acquire  certain  mining  rights 
in  the  Yukon  district  in  Alaska.  These  properties  had  been  brought 
to  its  attention  by  one  Treadgold,  from  whom  the  Company  had  taken 
options  to  purchase.  The  defendant  Perry,  an  engineer  having  an  of- 
fice in  San  Francisco,  was  sent'  to  examine  the  properties  under  an 
arrangement  which  left  his  compensation  to  be  agreed  upon  thereafter. 
Perry's  reports  were  so  favorable  that  plaintiff  was  directed  to  pro- 
ceed to  Alaska,  also  to  examine  tiie  properties.  The  result  was  that 
both  Perry  and  plaintiff  advised  the  acquisition  of  the  properties  then 
under  option,  as  well  as  certain  outlying  properties  not  then  under  op- 
tion. The  officers  of  the  Company  were  not  satisfied  to  accept  the 
terms  offered  by  Treadgold,  and  refused  to  complete  the  purchase  upon 
those  terms,  expressing  the  desire,  however,  before  finally  abandoning 
the  project,  that  Treadgold,  Perry,  and  plaintiff  should  come  to  New 
York  to  discuss  the  matter  further. 

Among  the  outlying  properties  not  under  option  to  the  defendant 
■Company  were  certain  claims  known  as  "89-104  Below  Discovery — 
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Bonanza  Creek."  Treadgold  was  in  a  position  to  secure  options  on 
these  claims,  and  was  greatly  in  need  of  ready  money  to  meet  certain 
obligations,  which  he  had  hoped  to  meet  from  moneys  to  be  paid  by 
the  Company,  if  it  had  exercised  its  option  on  the  larger  proposition. 
Perry  and  plaintiff  were  of  the  opinion  that,  if  the  Company  finally 
decided  to  exercise  its  options  and  acquire  the  properties  it  then  had 
under  consideration,  it  would  be  greatly  to  its  advantage  also  to  acquire 
the  claims  89-104  Below  Discovery.  It  had  no  option  on  these,  how- 
ever, and  unless  these  properties  were  in  some  way  secured  or  tied  up 
there  was  imminent  danger  that  they  would  be  acquired  by  other  in- 
terests. Perry  was  also  of  opinion  that,  even  if  the  Company  finally 
decided  not  to  exercise  its  option  and  acquire  the  properties  it  was  then 
considering,  still  the  claims  89-104  Below  Discovery  might  be  profiu- 
bly  developed  by  themselves  as  a  small  enterprise.  He  therefore  ar- 
ranged to  acquire  from  Treadgold  options  upon  these  claims,  for  which 
he  agreed  to  pay  $45,000  by  October  1,  1905,  and  not  less  than  $115,- 
000  by  May  1,  1906.  With  this  money  Treadgold  was  to  secure  the 
claims  for  Perry's  account.  Treadgold,  however,  retained  the  right  to 
repurchase  the  claims  from  Perry  by  repayment  of  the  money  ad- 
vanced and  a  certain  proportion  of  the  preferred  and  common  stock  of 
any  company  which  might  acquire  the  claims.  Perry  was  not  finan- 
cially in  a  position  to  provide  the  whole  amount  of  the  initial  payment 
of  $45,000  to  Treadgold,  so  plaintiff,  who  shared  in  Perry's  valuation 
of  the  property,  agreed  to  advance  and  did  advance  $35,000  of  the 
amount.  Plaintiff  seems  to  have  been  in  some  doubt  whether  the  Com- 
pany would  consider  it  violative  of  his  contract  of  employment  if  he 
became  a  partner  or  coadventurer  with  Perry  in  the  purchase  of  these 
properties,  so  it  was  agreed  between  him  and  Perry  that  he  should 
share  in  the  enterprise  unless  the  Company  objected  to  his  doing  so, 
but  if  it  did  object  that  his  contribution  of  $35,000  should  be  deemed 
as  a  loan  to  Perry. 

On  December  5,  1905,  in  New  York,  Treadgold  came  to  an  agree- 
ment with  the  defendant  Company  for  the  acquisition  of  the  properties 
held  or  controlled  by  him,  including  the  claims  89-104  Below  Discov- 
ery, as  to  which  he  had  exercised  the  right  to  repurchase  from  Perry, 
repaying  him  the  $45,000  advanced.  Perry  has  repaid  to  plaintiff  $7,- 
700  of  the  amount  advanced  by  the  latter,  leaving  due  to  plaintiff  in 
any  event  $27,300,  now  held  by  Perry  awaiting  the  outcome  of  this 
action,  and  the  recovery  of  which  is  part  of  the  relief  sought  herein, 
and  the  only  part  which  he  has  been  permitted  to  recover. 

At  the  same  time  that  the  contract  was  made  with  Treadgold,  the 
Exploration  Company  made  a  contract  with  Perry,  engaging  his  serv- 
ices for  two  years  as  manager  of  the  Yukon  properties,  and  providing 
for  his  compensation  for  his  services  in  examining  and  reporting  upon 
these  properties  and  assisting  in  their  acquisition.  The  amount  of  this 
compensation  was  entirely  a  matter  of  negotiation,  as  he  had  no  con- 
tract with  the  Company  covering  these  services,  and  could  exact  n6 
more  than  the  Company  was  willing  to  pay.  This  compensation  was 
fixed  at  4  per  cent,  of  the  shares  of  the  common  and  preferred  stock 
of  a  company  to  be  formed  to  take  over  the  Yukon  properties,  and  an 


Digitized  by 


Google 


Sup.Ct.)  BEATTT  V.  GUGGENHEIM   EXPLOHATION  CO.  761 

Option  to  purchase  an  additional  4  per  cent,  of  such  shares,  and  a  fur- 
ther option  to  purchase  2  per  cent,  of  the  stock  of  another  projected 
company,  to  be  known  as  the  Northwest  Hydraulic  Mining  Company. 
The  compensation  was  testified  to  by  the  officers  of  the  Company,  and 
was  found  by  the  court,  to  have  been  "fair  and  reasonable. '    Before 
Perry  had  concluded  the  agreement  as  to  his  compensation,  he  and 
plaintiff  had  a  conversation,  or  several  conversations,  in  which  it  was 
agreed  that,  in  consideration  of  the  aid  which  plaintiff  had  extended 
to  Perry,  he  (plaintiff)  should  share  in  Perry's  compensation,  and  there 
is  no  doubt  that  Perry  would  have  been  satisfied  with  a  le^s  amount  of 
"free"  stock,  if  he  had  not  intended  to  give  some  part  of  it  to  plaintiff. 
He  also  would  have  been  content  with  options  to  purchase  a  less 
amount  of  stock,  because  he  was  not  sure  that  he  would  be  able  to  take 
and  pay  for  so  much  as  was  allotted  to  him.    After  Perry's  agreement 
with  the  Company  was  reached,  it  was  agreed  between  him  and  plain- 
tiff that  plaintiff  should  receive  1^4  per  cent,  of  the  free  stock,  and 
Perry  retain  2%  per  cent.,  and  of  the  options  to  purchase  stock  plain- 
tiff should  receive  3  per  cent,  and  Perry  retain  1  per  cent.     In  the 
meantime  Treadgold,  out  of  the  cash  which  he  received  from  the  Ex- 
ploration Company,  paid  Perry  $45,000,  apparently  in  lieu  of  the 
stock  which  he  had  agreed  to  secure  to.  Perry,  but  which  could  not 
be  issued  because  of  the  sale  to  the  Exploration  Company.    Of  this 
sum,  representing  the  profit  arising  out  of  the  purchase  by  Perry,  with 
the  assistance  of  plaintiff,  of  options  upon  the  claims  89-104  Below 
Discovery,  Perry  proposed  to  pay  to  plaintiff  $27,300.    For  this  stmi 
plaintiff  has  been  refused  a  judgment,  and  Perry  has  been  directed  to 
pay  it  to  the  Exploration  Company. 

[1]  The  respondent  Company  relies  upon,  and  has  argued  with 
much  elaboration,  two  principles  of  law  which  are  so  well  established 
that  they  require  no  argument.    These  are  that  a  person  holding  such 
relations  as  plaintiff  held  to  the  Company  owes  to  his  employer  the  ut- 
most good  faith,  and  that  an  agent  may  not  secretly  make  and  retain 
any  profit  directly  or  indirectly  flowing  from  business  intrusted  to  him 
by  his  principal.    The  first  breach  of  faith  charged  against  plaintiff  is 
that  he  joined  with  Perry  in  the  agreement  to  acquire  from  Treadgold 
options  upon  the  claims  89-104  Below  Discovery.    It  is  not  argued,  or 
even  suggested,  that  Perry  was  guilty  of  any  wrongdoing  or  breach  of 
faith  in  seeking  to  acquire  these  properties,  and  it  is  apparent  that  he 
was  not.    He  was  not  at  the  time  a  general  employe  of  the  Company, 
and  his  employment  extended  only  to  an  examination  and  report  upon 
properties  other  than  those  above  mentioned.    He  was  of  the  opinion 
that  these  claims  would  be  valuable  to  the  Company  in  connection  with 
the  larger  properties,  if  the  Company  finally  decided  to  undertake  it, 
and  he  also  concluded  that  the  claims  might  be  profitably  developed  by 
themselves  if  the  Company  decided  not  to  embark  in  the  larger  scheme. 
HoAV  it  would  decide  was  still  uncertain,  and  there  was  imminent  dan- 
ger that  rival  interests  might  acquire  the  claims  if  some  action  was  not 
taken  regarding  them.    So  he  decided,  and  as  the  event  proved  decided 
wisely,  to  secure  the  claims  himself,  to  be  saved  to  the  Company  if  it 
decided  to  embark  in  the  contemplated  enterprise,  but  to  be  retained 
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and  developed  by  Perry  himself  if  the  Company  did  not  wish  to  acquire 
them. 

[2]  Plaintiff's  part  in  the  enterprise  was  to  advance  some  of  the 
necessary  money,  and  he  was  careful  to  have  it  thoroughly  agreed  that 
his  advances  should  be  treated  solely  as  a  loan  to  Perry,  if  it  should 
be  found  that  he  (plaintiff)  could  not  under  his  contract  embark  in 
the  enterprise  of  developing  the  claims  as  a  business  enterprise.  Up 
to  this  point  I  am  quite  unable  to  see  that  plaintiff  committed  any 
fault.  If  Perry  had  a  right  to  contract  with  Treadgold  for  an  op- 
tion on  the  claims,  certainly  no  wrongdoing  can  be  attached  to  plain- 
tiff for  having  loaned  him  money  to  use.  That  the  Company  did  not 
consider  in  1906  that  plaintiff  had  acted  adversely  to  its  interests  in 
advancing  money  to  secure  the  claim  is  best  evidenced  by  the  fact 
that  the  directors,  in  consideration  of  the  services  he  had  rendered  in 
that  particular,  and  expressly  because  those  services  had  resulted 
favorably  to  the  Company,  voted  to  give  him  an  option  to  purchase 
180  shares  of  the  stock,  then  in  the  treasury  unissued,  at  a  price  below 
the  market  price.  This,  as  it  seems  to  me,  is  a  most  emphatic  ap- 
proval and  indorsement  and  ratification  of  plaintiff's  action  in  advanc- 
ing the  $35,000  to  Perry,  and  completely  estops  the  Company  from 
attributing  that  act  as  one  of  treachery  to  its  interests. 

[3]  If  plaintiff  was  guiltless  of  wrongdoing  in  advancing  the  money 
to  Perry,  his  fault,  if  he  committed  one,  must  be  found  in  inducing 
Perry  to  share  the  compensation  which  he  was  to  receive  from  the 
Company.  Ordinarily  Perry,  having  been  accorded  certain  stocks 
and  options  to  buy  stock  as  compensation  for  his  services,  would  be 
entitled  to  dispose  of  them  as  he  saw  fit,  unless  forbidden  to  do  so 
by  some  provision  of  his  contract.  There  is  no  such  provision,  how- 
ever, and  consequently  Perry  was  at  liberty  to  deal  as  he  would  with 
the  stocks  and  options,  unless  there  was  something  in  plaintiff's  re- 
lations to  the  Company  which  rendered  it  improper  that  any  part 
of  such  stocks  and  options  should  go  to  him  alone  out  of  all  the 
world.  Much  is  made  in  this  connection  of  the  restrictions  embraced 
in  the  contract  between  plaintiff  and  the  Company  as  to  his  investment 
in  the  stocks  of  other  corporations.  By  that  contract,  however,  as 
amended  by  the  agreefaient  of  February  26,  1903,  it  was  expressly 
"provided,  further,  that  he  [plaintiff]  may  invest  his  personal  moneys 
in  the  shares  or  securities  of  the  Company,  or  of  any  corporations 
which  are  or  shall  be  promoted  by,  or  whose  stocks  or  securities  shall 
be  sold  or  dealt  in  by,  the  Company."  The  obligation  to  notify  the 
president  before  investing  in  securities  was  added  to  the  original  con- 
tract between  plaintiff  and  the  Company  by  an  agreement  dated  March 
4,  1904,  and  expressly  had  reference  only  to  securities  as  to  which  the 
original  contract  had  absolutely  forbidden  plaintiff  to  buy,  and  had  no 
reference  whatever  to  securities  of  the  defendant  corporation,  or  of 
corporations  promoted  by  it,  as  to  which  he  had  the  right  from  the 
beginning  to  invest  at  will. 

Finally  it  is  said  that  defendant  was  ignorant,  when  it  agreed  upon 
the  compensation  to  be  given  to  Perry,  that  he  intended  to  give  any 
part  of  it  to  plaintiff,  and  that  Perry  asked  for  higher  compensation 
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than  he  would  otherwise  have  done  because  he  had  agreed  to  give  part 
of  it  to  plaintiff.  That  the  same  officers  who  agreed  with  Perry  upon 
his  compensation  knew  at  the  time  that  Perry  professed  to  give  a 
part  of  it  to  plaintiff  is  certain.  Hammond,  director,  general  manager, 
and  chief  engineer,  testifies  explicitly  that  he  knew  it,  and  Daniel 
Guggenheim,  the  Company's  president  and  chief  witness  upon  the 
trial,  testified  as  follows : 

"He  [Hammond]  told  me — he  said  to  me  at  one  time  that  Mr.  Beatty  wants 
to  get  some  of  the  stock,  or  wishes  to  get  some  of  the  stock,  that  was  al- 
lotted to  Mr.  Perry,  and  whether  I  would  have  any  objection  to  his  getting 
any  of  that  stock.  I  told  Mr.  Hammond  that  I  did  not  object,  but  that  he 
should  be  very  careful  and  see  that  Mr.  Beatty  did  not  take  too  much  of  Mr. 
Perry's  stock,  and  told  him  that  I  did  not  think  that  Mr.  Beatty  needed  a 
guardian,  but  I  thought  perhaps  Perry  did." 

It  is  said,  also,  that  Perry  would  have  been  satisfied  with  a  smaller 
compensation  if  he  had  not  intended  to  share  with  plaintiff,  and  so 
Perry  testified.  The  significance  of  this  evidence  is  not  apparent. 
Perry  and  the  Company  were  dealing  absolutely  at  arm's  length.  He 
had  no  contract  with  it  as  to  his  compensation,  and  was  in  no  position 
to  insist  on  any  particular  compensation,  but  must  be  satisfied  with 
what  it  was  willing  to  give,  and  the  compensation  finally  awarded 
to  him  was  regarded  by  the  officers  of  the  Company  and  has  been 
found  by  the  court  to  have  been  "very  fair." 

The  case  we  have,  then,  is  that  plaintiff  advanced  moneys  to  secure 
options  upon  property  which  would  in  all  probability  have  been  lost 
to  the  Company  if  he  had  not  advanced  the  money.  His  action  in  this 
regard  was  clearly  to  the  advantage,  and  not  to  the  disadvantage,  of 
the  Company,  and  was  so  recognized  by  the  Company  by  its  act,  by 
formal  resolution,  of  granting  an  option  to  purchase  stock  in  express 
recognition  of  the  value  of  his  services  in  this  regard.  So  far  as  con- 
cerns his  agreement  with  Perry  to  receive  a  portion  of  the  latter's  com- 
pensation for  services,  it  clearly  appears,  from  the  evidence  of  the 
Company's  president  and  the  general  manager,  who  fixed  the  com- 
pensation to  be  given  to  Perry,  that  they  knew  perfectly  well  at  the 
time  that  Perry  proposed  to  give  some  part  of  his  compensation  to 
plaintiff.  They  probably  did  not  know  just  what  proportion,  and 
apparently  were  not  interested  to  inquire;  their  chief  anxiety  being, 
for  Perry's  sake,  that  he  should  not  give  away  too  much.  • 

In  all  this  we  are  unable  to  discern  on  plaintiff's  part  any  bad  faith, 
violation  of  confidence,  or  breach  of  contract,  nor  is  there  a  trace 
of  any  attempt  on  his  part  to  keep  secret  from  the  Company  his  ac- 
tion in  aiding  Perry  to  secure  options  upon  the  claims,  or  his  agree- 
ment with  Perry  as  to  sharing  his  compensation.,  If  any  fault  could 
be  attributed  to  plaintiff,  and  we  do  not  say  it  could,  it  would  have 
been  in  joining  with  Perry  in  purchasing  the  option  to  the  claims 
89-104  Below  l3iscovery.  But  in  advancing  money  for  that  purpose  he 
was  careful  to  have  it  agreed  that  he  should  be  committed  to  nothing 
contrary  to  his  contract  with  the  Company,  and  his  part  in  that  action 
was  not  only  disclosed  to  the  Company,  but  was  distinctly  recognized 
by  it  as  a  benefit,  as  it  undoubtedly  proved  to  be. 

After  a  most  careful  examination  of  the  evidence  and  the  briefs. 
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we  are  unable  to  find  legal  justification  for  the  judgment  appealed 
from,  which  must  accordingly  be  reversed,  with  costs,  and  a  judgment 
entered  in  favor  of  the  plaintiff,  with  costs  and  an  allowance  of  $2,000 
as  against  the  Exploration  Company.  Order  to  be  entered  on  notice, 
at  which  time  the  findings  to  be  reversed  and  the  new  findings  to  be 
made  will  be  settled  and  the  precise  amount  of  the  recovery  determined. 
Judgment  reversed,  with  costs,  and  judgment  ordered  in  favor  of 
plaintiff  as  indicated  in  opinion,  with  costs  and  allowance  as  against 
the  Exploration  Company.    Settle  order  on  notice. 

CLARKE  and  HOTCHKISS,  JJ.,  concur. 

McLaughlin,  J.  (dissenting).  I  am  unable  to  agree  with  a  ma- 
jority of  the  court  that  the  judgment  appealed  from  should  be  re- 
versed, and  judgment  directed  in  favor  of  the  plaintiff;  on  the  con- 
trary, I  think  the  judgment  should  be  affirmed. 

Under  the  contract,  and  its  several  modifications,  which  the  plain- 
tiff had  with  the  defendant  Exploration  Company,  he  was  absolutely 
prohibited,  without  the  written  consent  of  such  company,  signed  by  its 
president  or  vice  president,  from  acquiring,  when  he  did,  an  interest 
in  the  option  taken  by  Perry  to  purchase  claims  89-104-  Below  Discov- 
ery, Bonanza  Creek.  After  the  execution  of  the  contract  and  the 
several  modifications,  the  plaintiff,  while  in  the  employ  of  the  Explo- 
ration Company,  acquired  from  time  to  time  various  mining  interests, 
and  in  each  instance,  except  the  one  under  consideration,  asked  for  and 
received  the  company's  consent.  An  intimation  is  made  in  the  prevail- 
ing opinion  that  such  consent  was  not  required  in  the  instance  un- 
der consideration  by  reason  of  the  amendment  of  February  26,  1903. 
I  do  not  think  the  contract  is  susceptible  of  this  construction.  It  is 
not  the  construction  put  upon  it  by  the  plaintiff  himself,  because,  when 
he  acquired  the  interest,  according  to  his  own  testimony,  he  was 
very  careful  to  have  it  understood,  if  the  Company  did  object,  then 
the  amount  of  money  advanced'to  Perry  was  to  be  considered  as  a 
loan.  It  is  not  the  construction  put  upon  it  by  plaintiff's  counsel  on 
the  appeal,  because  he  concedes  in  the  brief  presented  "that  the  terms 
of  the  contract  between  the  plaintiff  and  the  defendant  company  re- 
strained him"  (plaintiff)  "from  entering  into  the  arrangement  made 
with  Perry,"  and  in  this  connection  he  urges  that  the  consent  was  sub- 
sequently given.  The  trial  court  found  it  was  not  given,  and  I  think 
there  is  sufficient  evidence  to  sustain  the  finding.  It  certainly  cannot 
be  said  to  be  against  the  weight  of  evidence.  Viewing  the  evidence  in 
the  most  favorable  light  to  the  plaintiff,  all  that  can  be  claimed  from  it 
is  that  Hammond,  the  general  superintendent,  and  Daniel  Guggen- 
heim, the  president,  of  the  company,  knew  that  after  the  settlement 
was  made  with  Perry  he  was  going  to  let  the  plaintiff  have  a  portion  of 
his  stock  and  option.  The  evidence  does  not  show,  as  I  read  the  rec- 
ord, that  the  company,  or  any  of  its  officers  or  directors,  knew  that 
the  plaintiff  was  interested  with  Perry  in  the  enterprise  other  than  as 
above  indicated. 

Nearly  a  year  after  the  plaintiff  acquired  his  interest  with  Perry  he 
suggested,  by  reason  of  the  fact  that  he  had  made  a  loan  to  Perry 
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which  enabled  him  to  acquire  options  on  the  claims,  he  was  entitled  to 
some  recognition  by  the  Company.  The  suggestion  was  acted  upon, 
and  the  Company  permitted  him  to  purchase  180  shares  of  its  stock  at 
a  price  which  enabled  him  to  make  a  profit  of  about  $20,000.  This 
was  upon  the  theory  that  he  had  made  simply  a  loan  to  Perry  and 
was  not  otherwise  personally  interested  in  the  enterprise.  It  is  quite 
improbable  that,  had  the  Company  known  at  the  time  he  was  interested 
with  Perry,  and  when  a  settlement  was  made  with  him  plaintiff  would 
receive,  by  virtue  of  his  interest,  the  large  amount  of  profits  he  is 
here  seeking  to  recover,  it  would  then,  in  effect,  have  made  him  a 
present  of  ^0,000.  When  Perry  came  to  settle  with  the  Company,  the 
terms  agreed  upon  were  largely  in  excess  of  what  he  would  otherwise 
have  demanded  and  been  satisfied  with,  were  it  not  for  the  fact  that 
he  had,  under  his  arrangement  with  plaintiff,  to  let  him  have  a  large 
proportion  of  what  he  received.  Perry  so  testified.  This  fact,  prior  to 
the  settlement,  was  not  communicated  to  the  Company,  any  of  its  offi- 
cers, or  Hammond.  In  this  connection,  Hammond's  testimony  is 
quite  significant.  He  stated  that,  had  he  known  of  that  fact,  he  would 
have  suggested  that  both  the  plaintiff  and  Perry  be  "fired  out  of  the 
office." 

It  is  suggested,  not  by  counsel,  that  the  fact  that  Perry  demanded 
and  received  more  than  he  would  have  been  satisfied  with,  had  the 
plaintiff  not  been  interested  with  him,  is  of  no  importance,  since  Perry 
and  the  company  dealt  at  arm's  length.  I  am  unable  to  appreciate  the 
suggestion.  Honesty  and  fair  dealing  require  a  different  standard. 
Perry  was  entitled  to  receive  from  the  company  a  fair  compensation 
for  the  services  rendered  by  him,  and  this  is  all  to  which  he  was  en- 
titled. This  is  what  the  Company  supposed  it  was  paying  him  when 
the  settlement  was  made,  but  he  knew  such  was  not  the  case.  That  he 
was  subsequently  to  let  plaintiff  have  some  of  the  interest  received  is  a 
diflferent  proposition  from  his  fixing  his  compensation,  because  of  that 
fact,  at  an  amount  largely  in  excess  of  what  he  knew  he  was  entitled  to. 
He  could,  of  course,  after  the  stock  or  option  to  purchase  had  been  giv- 
en to  him,  if  he  had  received  only  that  to  which  he  was  entitled,  he  be- 
ing under  no  contract  with  the  Company,  sell  it  to  the  plaintiff,  or  give 
it  to  him,  if  he  so  desired.  A  fair  consideration  of  the  entire  testimony 
of  Daniel  Guggenheim  shows  this  is  what  he  had  in  mind  when  he  tes- 
tified, referring  to  a  conversation  with  Hammond: 

"He  said  to  me  at  one  time  tbat  Mr.  Beatty  wants  to  get  some  of  the 
stock,  or  wishes  to  get  some  of  the  stock,  that  was  allotted  to  Mr.  Perry,  and 
whether  I  would  have  any  objection  to  his  getting  any  of  that  stock.  I  told 
Mr.  Hammond  that  I  did  not  object." 

The  plaintiff  violated  his  contract  when  he  entered  into  the  agree- 
ment with  Perry  to  advance  $35,000  and  share  in  the  profits  realized. 
Such  violation  precluded  him  from  receiving  any  of  such  profits.  This 
conclqsion  is  not  changed  simply  because  he  told  Hammond  that  he 
had  an  interest  in  Perry's  claim,  or  that  Perry  was  going  to  let  him 
have  some  of  the  stock  and  option  allotted  to  him,  and  Hammond,  in 
turn,  told  the  same  to  the  president  of  the  Exploration  Company.  As 
stated  by  Sir  George  Jessel  in  Dunn  v.  English,  L.  R.  18  Eq.  524: 
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"It  Is  not  enough  for  the  agent  to  tell  the  principal  that  he  is  going  to  hare 
an  interest  In  the  purchase,  or  to  have  a  part  in  the  purchase.  He  must  tell 
bim  aU  the  material  facts.    He  must  make  a  full  disclosure." 

See,  also,  McKinley  v.  Williams,  74  Fed.  94,  20  C.  C.  A.  312;  Im- 
perial Mercantile  Credit  Ass'n  v.  Coleman,  L.  R.  6  H.  L.  189;  2  Pome- 
roy's  Fq.  Jur.  (3d  Ed.)  §§  956,  957,  959. 

The  plaintiff  has  been  awarded  by  the  judgment  appealed  from  a 
recovery  for  the  amount  of  money  advanced  to  Perry,  less  what  has 
since  been  paid  thereon,  together  with  interest.  This  is  all  to  which  I 
think  he  is  entitled.  The  Company  was  entitled  to  his  services,  tm- 
influenced  by  the  expectation  of  any  reward  other  than  that  furnished 
by  the  contract.  He  was  obligated  under  the  contract,  before  he  ac- 
quired any  interest  in  the  arrangement  with  Perry,  to  make  a  full  dis- 
closure to  his  principal  and  obtain  its  consent  to  his  receiving  what  he 
claimed.  To  permit  the  plaintiff  to  recover  in  this  action,  outside  of 
what  he  had  been  awarded,  is,  it  seems  to  me,  to  destroy  one  of  the 
most  salutary  rules  which  has  been  adopted  to  prevent  an  agent  making' 
a  secret  profit  out  of  his  position.  "It  is,"  said  Lord  Justice  Rigby  in 
Costa  Rica  Co.  v.  Forwood  [1901]  Ch.  Div.  760,  referring  to  Aberdeen 
R.  R.  Co.  V.  Blaikie,  "a  rule  of  universal  application  that  no  trustee 
shall  be  allowed  to  enter  into  engagements  in  which  he  has,  or  can 
have,  a  personal  interest  conflicting,  or  which  may  possibly  conflict, 
with  the  interest  of  those  whom  he  is  bound  by  fiduciary  duty  to  pro- 
tect. So  strictly  is  this  principle  adhered  to  that  no  question  is  allowed 
to  be  raised  as  to  the  fairness  or  unfairness  of  the  transaction,  for  it  is 
enough  that  the  parties  interested  object."  See,  also,  Goodell  v.  Hurl- 
burt,  5  App.  Div.  77,  38  N.  Y.  Supp.  749. 

After  a  careful  consideration  of  the  record,  I  am  unable  to  reach 
any  conclusion  other  than  that  the  plaintiff  deliberately  violated  his 
contract  when  he  entered  into  the  agreement  with  Perry ;  that  the  Ex- 
ploration Company  never  knew  that  he  had  an  interest  in  that  agree- 
ment, and  never  consented,  with  knowledge  of  that  fact,  that  he  should 
receive  a  portion  of  the  compensation  paid  to  Perry. 

The  judgment  should  be  affirmed. 

INGRAHAM,  P.  J.  (dissenting).  I  concur  with  Mr.  Justice  MC- 
LAUGHLIN in  his  dissent  The  plaintiff  was  employed  by  the  defend- 
ant under  a  written  agreement  which  carefully  prescribed  his  duties 
in  relation  to  the  defendant  corporation,  and  agreed  that  he  would — 

"during  said  period  devote  himself  exclusively  to  the  discharge  of  such 
duties,  and  will  not  during  said  term  accept,  engage  in.  or  enter  upon  any 
other  business  or  employment  whatsoever  except  as  hereinafter  specified." 

It  further  provided  that  it  was  an  essential  condition  of  the  agree- 
ment that  the  manager  would  not  at  any  time  during  the  term  thereof, 
except  as  thereby  expressly  permitted,  directly  or  indirectly  examine, 
investigate,- advise,  consult,  or  report  upon  any  mining,  smelting,  or 
refining  property,  works,  business,  or  proposition,  or  with  respect  to 
any  business  of  like  character,  that  he  would  not  be  or  become  inter- 
ested in  or  connected  with  any  person,  partnership,  or  corporation 
engaged  in  any  such  or  similar  business,  or  owning  or  operating  any 
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stjch  property,  either  as  principal,  agent,  employe,  officer,  director,  or 
stockholder  in  any  such  business  or  company.  And  he  further  express- 
ly agreed  that : 

"No  covenant,  condition,  or  proTlslon  of  tbls  agreement  can  or  shall  for 
any  purpose  he  waived,  altered,  modified,  or  amended,  unless  the  same  be  In 
writing  subscribed  by  the  parties  hereto,  and  they  hereby  covenant  that  they 
will  not  urge  or  claim  any  such  waiver,  alteration,  modification,  or  amend- 
ment unless  the  same  be  evidenced  by  such  writing." 

Now  the  plaintiff  entered  into  this  contract,  receiving  a  large  salary, 
fully  understanding  its  purport,  and  while  the  contract  was  in  force, 
and  he  was  acting  for  the  corporation  in  relation  to  this  Alaska  proper- 
ty, he  became  interested  in  the  purchase  of  property,  the  purchase  of 
which  was  being  considered  by  his  employer,  under  an  agreement  that 
he  was  to  have  a  share  in  the  profits  of  the  purchase  of  the  mining 
claims.  I  do  not  understand  it  to  be  seriously  disputed  that  he  would 
not  be  entitled  to  this  share  of  the  profits  realized  from  the  subsequent 
sale  of  the  mining  claims  to  the  defendant  corporation  his  employer 
unless  he  received  the  authorization  from  his  employer  which  was  con- 
templated by  this  contract.  He  never  received  such  authorization  in 
writing,  and  therefore  under  the  terms  of  the  contract  he  was  not 
entitled  to  receive  any  share  of  the  profits  realized  on  the  subsequent 
sale  of  the  mining  claims  to  the  defendant  corporation. 

But  it  is  claimed  that  the  corporation  waived  this  provision  in  the 
contract,  and  that,  as  I  understand  it,  is  the  basis  upon  which  the 
plaintiff  claims  the  right  to  receive  this  share  of  the  profits.  But, 
assuming  that  the  officers  of  the  defendant  had  knowledge  at  som^ 
time  after  the  purchase  of  these  mining  claims  by  the  defendant  Perry 
that  the  plaintiflf  was  to  receive  a  share  of  the  profits,  I  can  see  no 
justification  for  any  claim  of  waiver  arising  from  that  knowledge.  It 
is  not  pretended  that  the  plaintiff  did  anything  after  the  so-called  waiv- 
er. He  advanced  nothing  on  the  faith  of  it.  He  expressly  agreed  that 
there  should  be  no  waiver,  except  in  writing,  signed  by  the  parties  to 
the  original  agreement,  and  no  such  writing  was  ever  executed.  I  can 
see  no  reason  why  the  terms  of  such  an  agreement  should  not  be  en- 
forced, or,  where  a  party  expressly  agrees  that  there  shall  be  no  waiver, 
except  in  writing,  why  he  should  be  allowed  to  prevent  the  enforcement 
of  his  contract  because  of  a  verbal  waiver,  or  one  implied  from  facts, 
when  no  question  of  estoppel  is  presented,  and  where  the  party  has 
not  been  induced  to  enter  into  a  transaction  by  some  act  of  tlie  other 
party  which  would  make  it  inequitable  or  estop  the  other  party  from 
insisting  upon  the  original  agreement.  It  seems  to  me  a  clear  case  of 
an  agent,  having  bound  himself  by  the  most  stringent  provision  to  be 
faithful  and  honest  in  his  relations  to  his  principal,  attempting  to  pro- 
cure an  advantage  in  a  transaction  in  which  he  represented  his  princi- 
pal, and  where  his  principal  relied  upon  the  faithful  discharge  of  the 
obligation  that  the  agent  assumed. 

I  therefore  concur  in  my  Brother  McLAUGHLIN'S  opinion. 
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HOFFSTABTTER  v.  SCHINKEL  et  al.    (No.  7446.) 

(Supreme  Court,  Appellate  Division,  First  Department     June  4,  1915.) 

Attorney  and  Client  <e=>lSO — Compensation — ^Notice  of  Lien. 

Plaintiff  instituted  an  action  through  respondent,  and  before  trial  there 
was  a  substiti.ition  of  attorneys,  resjiondent's  written  consent  being  filed. 
After  plaintiff  recovered,  respondent  filed  notice  of  an  attorney's  lien  and 
brought  an  action  to  establish  and  foreclose  his  lien.  Plaintiff  and  re- 
spondent differed  as  to  how  the  change  In  attorneys  came  about  Held, 
that  the  notice  of  lien  would  not  lie  vacated  on  a  summary  motion  by 
plaintiff,  as  the  matter  could  be  adjudicated  in  the  action  pending,  and 
particularly  as  it  might  be  of  evidential  value  in  the  suit 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  Si  390- 
892;  Dec. Dig.  <S=>1S0.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Lillian  E.  Hoffstaetter  against  Charles  G.  Schinkel  and 
others,  as  executors.  There  was  a  judgment  for  plaintiff,  and  Bernard 
I.  Finkelstein  served  notice  on  defendants  of  an  attorney's  lien.  From 
an  order  denying  plaintiff's  motion  to  vacate  the  notice  of  the  lien,  she 
appeals.    Order  affirmed. 

See,  also,  156  App.  Div.  941,  141  N.  Y.  Supp.  1123. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

William  Copeland  Dodge,  of  New  York  City,  for  appellant 

Hunter  L.  Delatour,  of  Brooklyn,  for  respondents. 

HOTCHKISS,  J.  The  plaintiff,  Hoffstaetter,  by  the  respondent, 
Mr.  Finkelstein,  as  her  attorney,  brought  this  action  against  Schinkel 
and  others,  as  defendants.  At  a  certain  stage  of  the  action,  and  be- 
fore judgment,  the  respondent  consented  to  the  substitution  of  another 
attorney  in  his  place  and  stead,  and  the  action  was  by  this  new  attor- 
ney successfully  prosecuted  to  judgment.  On  or  about  March  8,  1915, 
the  respondent  served  on  the  defendants  herein  a  paper,  entitled  in  this 
action,  and  in  which  he  gave  notice  that  he  claimed  a  lien  "against  the 
moneys  due"  to  the  plaintiff  under  the  judgment  to  the  amount  of  SO 
per  cent,  thereof,  in  addition  to  $107.32  out  of  pocket  disbursements. 
On  the  24th  day  of  March,  1915,  the  respondent  commenced  an  action 
against  the  plaintiff  and  the  defendants  to  establish  and  foreclose  his 
lien,  which  action  is  now  at  issue,  undetermined.  After  the  com- 
mencement of  the  foreclosure  action  plaintiff  moved  to  vacate  the  no- 
tice of  lien  and  for  an  order  decreeing  that  no  lien  existed,  which  mo- 
tion was  denied,  and  plaintiff  appeals. 

The  parties  are  not  agreed  as  to  the  circumstances  under  which  re- 
spondent ceased  to  represent  plaintiff  as  her  attorney.  Respondent 
says  that  it  was  because  the  plaintiff  refused  to  provide  him  with 
moneys  necessary  for  the  employment  of  certain  expert  witnesses 
whose  testimony  he  deemed  essential  to  success;  that  he  at  no  time 
refused  to  contmue  to  act  as  the  plaintiff's  attorney,  but  that,  having 
warned  her  that  she  was  incurring  a  great  risk  because  of  her  failure 
to  provide  him  with  fees  for  the  aforesaid  purpose,  plaintiff  announc- 

^z9For  other  caaei  see  aame  topic  A  KEY-NUMBER  In  all  Ker-Numbered  Digests  *  Indexes 
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ed  her  determination  not  to  "continue  any  further  with  the  case,"  and 
demanded  that  all  of  the  papers  be  turned  over  to  her,  to  which  de- 
mand respondent  acceded,  and  thereupon  he  delivered  to  the  plaintiff 
his  consent  in  blank  for  the  substitution  of  another  attorney  in  his  place 
and  stead.  Respondent  does  not  Say,  however,  that  at  this  time  he  as- 
serted any  lien,  or  that  there  was  then  reserved  any  stipulation  with 
respect  to  a  lien.  The  plaintiff's  story  is  that  respondent  without  ap- 
parent cause  refused  to  proceed  with  the  action  and  requested  her  to 
get  another  attorney,  and  to  that  end  delivered  to  her  the  consent  for 
substitution. 

It  is  not  necessary  for  us  to  determine  which  of  these  conflicting 
statements  is  true.  On  her  theory  of  the  facts,  plaintiff  asserts  that 
whatever  lien  the  respondent  might  have  had  upon  the  fruits  of  the 
action,  had  he  continued  to  be  her  attorney  of  record,  was  ipso  facto 
lost  when  he  consented  to  substitution  without  asserting  a  lien.  See 
rule  10  of  General  Rules;  Cooper  v.  Cooper,  27  Mi^c.  Rep.  595,  596, 
59  N.  Y.  Supp.  86,  affirmed,  51  App.  Div.  595,  64  N.  Y.  Supp.  901; 
Fargo  V.  Paul,  35  Misc.  Rep.  568,  570,  72  N.  Y.  Supp.  21.  Also  that 
such  unconditional  consent  to  the  substitution  of  another  was  incon- 
sistent with  an  intent  to  retain  any  lien  and  hence  was  an  implied  waiv- 
er. See  cases  cited  in  Matter  of  Heinsheimer  (Ct.  of  App.,  March  23, 
1915)  108  N.  E.  636. 

By  her  motion  below  the  plaintiff  seeks  to  have,  not  only  the  facts, 
but  the  questions  of  law  arising  thereon,  determined  in  her  favor.  I  do 
not  think  this  should  be  done  in  this  summary  proceeding.  Every  ques- 
tion involved  can  be  determined  in  the  respondent's  action  to  enforce 
his  lien,  in  which  action  his  notice  of  lien  may  be  of  value  as  evidence, 
for  which  purpose,  at  least,  the  notice  should  be  allowed  to  stand  for 
what  it  is  worth. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
Order  filed.    All  concur. 


TENEMENT  HOUSE  DEPARTMENT  OF  CITY  OF  NEW  YORK  v.  200  AND 
202  MANHATTAN  AVE.,  BOROUGH  OF  MANHATTAN.    (No.  7425.) 

(Supreme  Court,  Appellate  Division,  First  Department    Jane  4,  1915.) 

JuBT  €=al8 — Right  to  Tbial  bt  JtrnT — Actions  foe  Penaltt. 

A  defendant  in  an  action  by  tbe  tenement  house  department  of  the  dty 
of  New  York  to  enforce  a  penalty  lias  a  constitutional  right  to  a  Jury 
ti-ial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  \\  9^103 ;  Dec.  Dig. 
<S=»18.1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Tenement  House  Department  of  the  City  of  New 
York  against  200  and  202  Manhattan  Avenue,  Borough  of  Manhattan, 
City  of  New  York.  From  an  order  denying  a  motion  for  a  trial  by 
junr,  defendant  appeals.    Reversed,  and  motion  granted. 

See,  also,  165  App.  Div.  978,  150  N.  Y.  Supp.  1114. 

As»For  other  cases  see  same  topic  A  KEY-NUMBER  la  all  Key-Numbered  Digests  ft  Indexes 
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Argued  before  INGRAHAM,  P.  J.,  and  CM-RKE,  SCOTT,  DOW- 
LING  and  HOTCHKISS.  JJ. 

Abraham  Kaplan,  of  New  York  City,  for  appellant. 
John  P.  O'Brien,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  action  being  one  to  enforce  a  penalty,  de- 
fendant had  a  constitutional  right  to  a  jury  trial,  which,  under  the 
circumstances  disclosed,  we  hold  was  not  waived.  The  order  should 
be  reversed,  without  costs,  and  the  motion  granted,  without  costs,  to 
the  extent  of  framing  the  following  issues: 

(1)  At  the  time  or  times  alleged  in  the  complaint  were  the  therein 
described  premises,  Nos.  200  and  202  Manhattan  avenue,  a  tenement 
house  ? 

(2)  At  said  time  or  times  were  said  premises  used  for  the  purpose  of 
a  house  of  prostitution  or  assignation  of  any  description,  with  the 
knowledge  or  permission  of  the  owner  thereof  or  his  agent  ? 


CALLAHAN  ESTATE  ▼.  MANHATTAN  RT.  CO.  et  al.    (No.  7337.) 

(Supreme  Court,  Appellate  Division,  First  Department    June  4,  1915.) 

Street  Railboads  €=40  —  Reconstrtjction  ahd  Rixocation  of  Elevated 
Stbeets — Ordbk  of  Pubho  Service  Commission — Constbuctiox. 

A  certificate  of  the  Public  Service  Commission,  which  autborizes  a  street 
railway  company,  owning  an  elevated  railway,  to  reconstruct  and  relo- 
cate the  structure,  and  which  provides  that  the  supporting  columns  shall 
be  so  placed  that  the  center  lines  of  all  columns  between  the  curb  lines 
shall  be  not  less  than  14  feet  from  tbe  curb  line,  nor  less  than  7  feet  from 
the  center  of  any  surface  street  railway  tracks,  does  not  require  the  com- 
pany to  relocate  all  of  the  supporting  columns  In  the  roadway  between 
the  curb  lines,  but  merely  requires  that  the  columns  between  the  curb 
lines  shall  be  so  placed  that  the  center  lines  of  such  columns  shall  be  at 
the  specified  distances,  where  to  construe  the  certificate  otherwise  would 
render  the  proposed  reconstruction  Impossible  by  reason  of  the  narrow- 
ness of  the  street  and  the  location  of  street  railway  tracks. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Dec.  Dig.  «=>40.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Callahan  Estate  against  the  Manhattan  Railway  Com- 
pany and  another.  From  an  order  of  the  Special  Term  (152  N.  Y. 
Supp.  967)  continuing  an  injtmction  pendente  lite,  defendants  appeal. 
Reversed,  and  motion  for  injunction  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN.  CLARKE,  and  SCOIT,  JJ. 

J.  Osgood  Nichols,  of  New  York  City,  for  appellants. 

John  J.  O'Connor,  of  New  York  City,  for  respondent. 

McLaughlin,  J.  The  order  appealed  from,  restraining  the  de- 
fendants during  the  pendency  of  the  action  from  relocating  or  recon- 
structing the  columns  supporting  their  elevated  railroad  on  any  part 
of  the  sidewalk  on  the  west  side  of  the  Bowery,  between  Grand  and 
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Broome  streets,  and  on  the  east  side  of  the  Bowery,  between  Broome 
and  Delancey  streets,  in  the  city  of  New  York,  including  the  sidewalk 
in  front  of  two  lots  owned  by  the  plaintiff. 

On  March  19,  1913,  the  Public  Service  Commission  authorized  the 
defendant  Manhattan  Railway  Company  to  reconstruct  its  railway 
aloi^  that  part  of  the  Bowery  specified  in  the  injunction  order.  The 
certificate  issued  by  the  Public  Service  Commission  provided  that : 

"The  existing  elevated  structure  may  be  relocated  and  reconstructed,  pro- 
riding  the  supporting  columns  as  relocated  and  reconstructed  shall  be  so 
placed  that  the  center  lines  of  all  columns,  placed  between  the  curb  Hues,  shall 
be  at  a  distance  of  not  less  than  fourteen  (14)  feet  from  the  curb  line  and  not 
less  than  seven  (7)  from  the  center  of  any  surface  street  railway  tracks." 

The  certificate  having  been  issued,  the  defendants  filed  plans  with 
the  Public  Service  Commission  showing  the  proposed  relocation  of  the 
columns.  The  commissioners  appointed  by  this  court  approved  of  the 
plans  submitted  by  the  defendants,  and  this  court,  in  turn,  approved 
the  report  of  the  commissioners.  The  defendants  then  proceeded  with 
the  work  of  reconstruction  in  accordance  with  the  plans  thus  approved. 
Under  these  plans,  one  of  the  four  columns  now  located  in  front  of  the 
premises  owned  by  the  plaintiff  will  be  entirely  removed,  two  are  to 
remain  in  their  present  location,  and  the  fourth  will  be  moved  further 
along  the  curb  line.  The  injunction  was  granted  on  the  ground  that 
by  the  terms  of  the  certificate  of  the  PuWic  Service  Commission  the 
defendants  were  required  to  place  all  columns  between  the  curb  lines 
and  in  such  a  position  that  the  center  lines  of  such  columns  would  not 
be  less  than  14  feet  from  the  curb  lines  or  7  feet  from  the  center  of  any 
surface  car  tracks. 

I  am  of  the  opinion  that  the  order  appealed  from  should  be  reversed, 
and  the  motion  for  an  injunction  denied.  There  is  nothing  in  the  cer- 
tificate of  the  Public  Service  Commission  which  requires  defendants  to 
relocate  all  of  the  supporting  columns  in  the  roadway  between  the  curb 
lines.  It  merely  requires  that  "all  columns  placed  between  the  curb 
lines"  shall  be  so  placed  that  the  center  lines  of  such  columns  shall  be 
at  a  distance  of  not  less  than  14  feet  from  the  curb  lines  and  7  feet 
from  the  center  of  the  surface  street  railway  tracks.  To  construe  the 
certificate  otherwise  would  render  the  proposed  reconstruction  impos- 
sible by  reason  of  the  narrowness  of  the  street  and  the  location  of  the 
street  railway  tracks.  It  cannot  be  assumed  that  the  Public  Service 
Commission  imposed  impossible  conditions  upon  the  reconstruction  of 
the  railway.  Not  only  this,  but  the  language  used  in  the  certificate  does 
not  permit  the  construction  placed  upon  it  by  the  Special  Term. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  for  an  injunction  denied,  with  $10 
costs.    All  concur. 
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DAVIS  V.  LEVERING.    (No.  7298.) 
(Supreme  C!oart,  Appellate  Division,  First  Department    Jane  4, 1915.) 

COBPORATIONS    <S=»H7— SAI-B    OF    STOCK— FbAUD — ^RESCISSION — LACHES. 

One  who  was  induced  to  purchase  stock  by  fraudulent  representations 
that  a  dividend  bad  been  declared  and  would  be  paid  to  stockhcdden 
of  record  on  a  date  subsequent  to  the  time  of  the  purchase,  and  who, 
after  the  discovery  of  the  fraud,  indicated  by  his  acts  to  treat  tlie  pur- 
chase as  vaUd,  by  accepting  dividends,  suggesting  his  election  as  a  di- 
rector, and  claiming  the  right  to  subscribe  for  his  pro  rata  share  of  an 
increase  of  the  stock  of  the  corporation  by  virtue  Of  his  ownerslilp  of 
the  stock  purchased,  and  who  delayed  for  about  nine  months  after  the 
discovery  of  the  fraud  before  suing  to  rescind  the  purchase,  was  barred 
under  the  mle  that  a  party,  claiming  to  rescind  a  contract  for  fraud, 
must  act  promptly  on  the  discovery  of  the  fraud,  and  restore,  or  offer  to 
restore,  to  the  other  party  what  he  has  received  thereunder. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent.  Dig.  &  506;  Dea 
Dig.  <8=»117.] 

Clarke,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  H.  Davis  against  Richmond  Leveriog.  From  a 
judgment  of  dismissal,  plaintiff  appeals.    Affirmed. 

See,  also,  163  App.  Div.  886,  147  N.  Y.Supp.  1106. 

Argued  before  INGRAHAM,  P.  J.,  and  McL-AUGHUN.  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Mark  G.  Holstein,  of  New  York  City,  for  appellant 
Clifford  Seasongood,  of  New  York  City,  for  respondent. 

McLaughlin,  J.  Action  in  equity  for  the  rescission  of  an  exe- 
cuted contract  for  the  purchase  of  130  shares  of  stock  of  th<  Indian 
Refining  Company,  a  foreign  corporation,  on  the  ground  of  fraud,  and 
to  require  the  defendant  to  take  back  an  additional  88%  sliares  ac- 
quired by  the  plaintiff  by  subscriptions  to  respective  increases  of  the 
capital  stock.  The  complaint  was  dismissed  upon  the  merits,  upon  the 
ground  that  the  plaintiff,  upon  discovery  of  the  fraud,  failed  to  prompt- 
ly disaffirm  the  purchase,  but  instead  ratified  and  confirmed  it.  From 
this  judgment,  plaintiff  appeals. 

In  December,  1907,  the  plaintiff  purchased  from  the  defendant,  who 
was  president  of  the  Indian  Refining  Company,  130  shares  of  its  stock. 
The  complaint  alleges,  and  the  learned  trial  justice  found  upon  suffi- 
cient evidence,  that  the  plaintiff  was  induced  to  make  this  purchase 
upon  defendant's  fraudulent  representation  that  a  dividend  had  been 
declared  for  the  year  1907,  which  would  be  paid  on  February  IS,  1908, 
to  those  who  were  stockholders  of  record  on  December  31,  1907. 
Shortly  after  the  purchase  the  plaintiff  received  from  the  Refining 
Company  a  notice  of  the  declaration  of  a  10  per  cent,  dividend  for  the 
year  1907,  and  on  February  17, 1908,  he  and  his  assignor  received  two 
checks  of  the  Refining  Company,  aggregating  $1,300,  indorsed  "Divi- 
dend No.  2."  No  dividend  had,  in  fact,  been  declared,  and  the  $1,300 
which  plaintiff  and  his  assignor  received  was  paid  either  by  the  defend- 
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ant  or  the  Refining  Company  in  apparent  accord  with  defendant's 
representations.  Notwithstanding  the  fact  that  plaintiff  received  a  let- 
ter from  Dwight,  the  attorney  for  the  Refining  Company,  in  May,  1908, 
stating,  "No  dividend  has  been  declared  or  paid  on  the  Indian  Refining 
Company's  stock  during  the  last  six  months,"  the  trial  court  found 
that  the  plaintiff  did  not  discover  the  defendant's  fraud  until  April  6, 
1911.  The  plaintiff  did  not  offer  to  return  the  stock,  or  do  anything  to 
disaffirm  the  purchase,  until  January,  1912,  when  this  action  was  com- 
menced.   As  stated  by  Andrews,  J.,  in  Schiffer  v.  Dietz,  83  N.  Y.  300: 

"A  party  claiming  to  rescind  a  contract  for  fraud  must  act  promptly  on 
discovery  of  the  fraud,  and  restore,  or  offer  to  restore,  to  the  other  party 
what  he  has  received  under  It  He  cannot  thereafter  deal  with  the  other 
party  on  the  footing  of  an  existing  contract,  or  with  the  property  acquired 
under  it  as  his  own." 

See,  also,  Tanenbaum  v.  Federal  Match  Co.,  189  N.  Y.  75,  81  N.  E. 
565 ;  Pryor  v.  Foster,  130  N.  Y.  171,  29  N.  E.  123 ;  Strong  v.  Strong, 
102  N.  Y.  69,  5  N.  E.  799;  Zimmele  v.  American  Plaster  Board  Co.,  1 
App.  Div.  327.  37  N.  Y.  Supp.  183. 

Applying  this  rule,  the  complaint  was  properly  dismissed.  There  is 
an  abundance  of  evidence  to  sustain  the  finding  that  the  plaintiff  dis- 
covered the  fraud  certainly  as  early  as  April,  1911.  He  not  only  did 
not  then  offer  to  return  the  stock,  or  take  any  steps  looking  towards  a 
disaffirmance  of  the  purchase,  but  all  of  his  acts  from  that  time  down 
to  about  the  time  this  action  was  commenced,  January  29,  1912,  in- 
dicated an  intention  on  his  part  to  treat  the  sale  as  a  valid  one.  He 
suggested  that  he  be  elected  a  director  of  the  corporation.  He  accepted, 
two  dividends  declared  upon  the  stock.  He  claimed  the  right  to  sub- 
scribe for  his  pro  rata  share  of  an  increase  in  the  capital  stock  of  the' 
company,  by  virtue  of  his  being  the  owner  of  the  stock  the  sale  of 
which  he  now  seeks  to  repudiate;  and  because  he  was  not  allotted 
such  pro  rata  share  he  threatened  to  bring  suit  a^inst  the  company  to 
recover  $21,000.  Under  such  circumstances,  I  think  the  court  properly 
determined  that  with  full  knowledge  of  the  facts  he  elected  to  ratify 
the  purchase  of  the  stock,  and  he  was  not  in  a  position  to  question  the 
validity  of  the  sale. 

It  follows  that  the  judgment  dismissing  the  complaint  should  be 
affirmed,  with  costs. 

INGRAHAM,  P.  J.,  and  LAUGHLIN  and  SCOTT,  JJ.,  concur. 
CLARKE,  J.,  dissents. 


WEAR  V.  KORHLBB.     (No.  7810.) 
(Supreme  Court,  Appellate  Division,  First  D^)artment.    June  4,  1916.) 

1.   MUSICIPAI.   COBPORATIONS    <S=>601 — BulLDINO    GODE — EFFECT    AS    STATUTI!. 

Building  Oode  of  New  York  City,  g  22,  providing  that  a  person  exca- 
vating to  a  depth  greater  than  10  feet  must  provide  support  for  adjoin- 
ing walls,  has  the  force  and  effect  of  a  statute. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 
1333 ;   Dec  Dig.  «=»601.] 
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2.  Adjoiniwq  IiANDownebs  «=>4 — Lateral  Suppobt — BniLDSNO  Code. 

Under  Building  Code  of  New  Tork  City,  §  22,  providing  that,  wherever 
an  excavation  shall  be  intended  to  be  or  shall  be  carried  to  a  depth  of 
more  than  10  feet  below  the  curb,  the  person  making  such  excavation  shall 
at  all  times,  from  the  time  of  the  commencement  to  the  completion  there- 
of,  at  tala  own  expense,  preserve  any  adjoining  or  contlgaoas  walls,  and 
that  any  party  doing  the  said  work  under  and  by  direction  Of  the  depart- 
ment of  buildings  may  bring  an  action  against  the  person  or  persons  last 
mentioned,  to  recover  for  the  value  of  the  work  done  and  materials  tax- 
nished,  one  who  was  intending  to  excavate  to  a  depth  of  12  feet  is  liable 
for  the  cost  of  making  safe,  as  required  by  the  building  department,  an 
adjoining  wall  extending  nearly  7  feet  below  the  curb,  even  though  sucb 
work  was  made  necessary  before  the  excavation  reached  the  depth  ot 
10  feet 

[Ed.  Note. — For  other  cases,  see  Adjoining  landowners.  Cent.  Dig.  H 
21-36,  38-44;   Dec  Dig.  ®=»4.] 

8.  Adjoining  Lanoowneks  e=s4 — Latebal  Suppobt — ^Bcildiro  Code. 

The  fact  that  the  only  work  done  toward  such  excavation  was  the  re- 
moval of  an  existing  wall,  which  extended  to  a  depth  of  9  feet,  does  not 
defeat  the  adjoining  landowner's  right  to  recover. 

[Kd.  Note. — For  other  cases,  see  Adjoining  Landowners,  Cent  Dig.  U 
21-^6,  38-44;   Dec  Dig.  «=»4.] 

Appeal  from  Appellate  Term,  First  Department. 
'  Action  by  Frank  M.  Wear  against  Theresa  Koehler.    From  the  judg- 
ment of  the  Appellate  Term  (88  Misc.  Rep.  109,  150  N.  Y.  Supp.  654), 
on  appeal  from  the  City  Court,  reinstating  a  verdict  in  favor  of  the 
plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Clifford  C.  Roberts,  of  New  York  Qty,  for  appellant. 
Herman  B.  Goodstein,  of  New  York  City,  for  respondent 

Mclaughlin,  J.  The  plaintiff  and  defendant  owned  adjoining 
buildings  in  the  city  of  New  York.  The  wall  of  the  plaintiff's  building 
next  to  and  adjoining  that  of  the  defendant's  extended  from  6^^  to  7 
feet,  and  that  of  the  defendant's  approximately  9  feet,  below  the  curb 
level.  On  May  18,  1912,  the  defendant  filed  plans  in  the  building  de- 
partment for  the  erection  of  a  new  building  on  her  lot,  stating  therein 
that  she  intended  to  excavate  to  a  depth  of  12  feet.  She  immediately 
thereafter  commenced  to  tear. down  the  old  building,  and  on  August 

3,  1912,  her  employes  were  engaged  in  removing  the  foundation  of  the 
wall  next  to  and  adjoining  that  of  the  plaintiff.  While  this  work  was  in 
progress  the  building  department  notified  both  plaintiff  and  defendant 
that  plaintiff's  wall,  by  reason  of  defendant's  excavation,  was  in  an 
unsafe  condition,  and  ordered  that  the  same  be  at  once  made  safe. 
The  defendant  having  failed  and  neglected  to  comply  with  the  order, 
the  plaintiff  did  so,  and  then  brought  this  action  in  the  City  Court  of 
the  City  of  New  York  to  recover  the  sum  thus  expended.  At  the  con- 
clusion of  the  trial  the  court  directed  a  verdict  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  and  the  question  of  the  value  of  the 
work  performed  in  making  the  wall  safe  was  submitted  to  the  jury, 
which  brought  in  a  verdict  in  favor  of  the  plaintiff  for  $550.    The 
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verdict  was  subsequently  set  aside,  and  judgment  awarded  to  the  de- 
fendant, dismissing  the  complaint.  On  appeal  to  the  Appellate  Tenn, 
it  reversed  the  judgment  and  reinstated  the  verdict  in  favor  of  the 
plaintiff,  and  from  this  determination  defendant  appeals  to  this  court. 

[1]  The  question  presented  turns  upon  the  construction  to  be  put 
upbn  section  22  of  the  Building  Code.  This  section,  or  so  much  of  it 
as  is  necessary  to  be  considered,  provides : 

"Whenever  an  excavation  of  either  earth  or  rock  for  building  or  other  pur- 
poses shall  be  Intended  to  be  or  shall  be  carried  to  the  depth  of  more  than 
ten  feet  below  (Jh©  cnrb,  ttxe  person  or  persons  causing  such  excavation  to  bo 
made  shall  at  all  times,  from  the  commencement  to  the  coiupletion  thereof, 
•  *  •  at  his  or  their  own  expense,  preserve  any  adjoining  or  contiguous 
wall  or  walls,  strnctare  or  structures  from  Injury,  and  support  the  same  by 
proper  foundatt<Mis,  so  that  the  said  wall  or  walls,  •  •  *  shall  be  and 
remain  practically  as  safe  as  before  snch  excavation  was  commenced,  .wheth- 
er the  said  adjoining  •  ♦  •  walls,  •  •  ♦  arte  down  more  or  less  than 
ten  feet  below  the  curb.  ♦  »  »  Any  party  doing  the  said  work,  or  any 
part  thereof,  under  and  by  direction  of  •  •  *  said  department  of  build- 
ings, may  bring  and  maintain  an  action  against  the  person  or  persons  last 
herein  referred  to,  to  recover  the  value  of  the  work  done  and  materials  fur- 
nished." 

The  section  has  the  same  force  and  effect  as  a  statute.  City  of  New 
York  v.  Trustees,  85  App.  Div.  355,  83  N.  Y.  Supp.  442;  Post  v.  Ker- 
win,  133  App.  Div.  404,  117  N.  Y.  Supp.  761. 

[2]  The  fact  that  the  materials  were  furnished  and  work  performed 
in  making  plaintiff's  wall  safe  before  defendant's  excavation  had  reach- 
ed a  depth  of  more  than  10  feet  did  not  constitute  a  defense  to  the 
action.  The  section  quoted  imposes  an  obligation  of  sustaining  exist- 
ing walls,  not  only  when  an  excavation  is  actually  carried  to  a  depth 
of  more  than  10  feet. below  the  curb,  but  also  where  it  is  intended  to  be 
carried  to  such  a  depth.  Blanchard  v.  Savarese,  97  App.  Div.  58, 89  N. 
Y.  Supp.  664,  affirmed  184  N.  Y.  537,  76  N.  E.  1089;  Foster  v.  Zam- 
pieri,  140  App.  Div.  471,  125  N.  Y.  Supp.  422,  affirmed  206  N.  Y.  704, 
99  N.  E.  1107.  The  plans  filed  by  the  defendant  with  the  building  de- 
partment show  that  she  intended  to  excavate  to  a  depth  of  12  feet,  and 
when  the  walls  of  her  building  had  been  demolished  to  such  an  extent 
that  it  rendered  the  walls  of  the  plaintiffs  building  unsafe,  then  there 
rested  upon  her  the  obligation  of  making  the  same  safe,  and,  if  she 
failed  to  do  so,  plaintiff,  without  waiting,  could  do  whatever  was  neces- 
sary to  accomplish  that  purpose,  and  recover  the  necessary  expense  in- 
curred from  the  defendant. 

[3]  It  is  strenuously  urged  by  the  defendant  that  the  section  of  the 
Building  Code  refers  only  to  original  excavations,  and  therefore,  until 
the  wall  of  her  building  had  been  completely  removed,  and  the  work 
of  excavating  below  the  old  foundation  line  commenced,  she  was  under 
no  obligation  to  support  the  plaintiff's  wall.  This  is  too  narrow  a  con- 
struction to  place  upon  the  section,  which  is  remedial  in  character  and 
by  its  terms  requires  a  liberal  construction.  The  purpose  sought  to  be 
accomplished  by  it  was  to  impose  an  obligation  upon  any  person  re- 
moving or  intending  to  remove  the  lateral  support  of  a  wall  to  a  depth 
of  over  10  feet,  and  such  obligation  comes  into  existence  when  the 
removal  of  the  lateral  support  renders  the  walls  of  the  adjacent  build- 
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ing  unsafe.  It  makes  no  difference  whether  the  lateral  support  so  re- 
moved consists  in  the  removal  of  the  old  wall,  or  of  original  rock  and 
earth  beneath  it.  When  the  defendant,  therefore,  commenced  to  re- 
move the  wall  of  her  building,  with  the  intention  of  proceeding  with 
the  excavation  to  a  depth  of  12  feet  below  the  curb  level,  she  thereby 
commenced  her  excavation  within  the  meaning  of  the  Code,  and  Was 
obligated  to  do  what  was  necessary  to  make  the  wall  of  plaintiff's  build- 
ing safe.  She  having  failed  to  do  that,  the  plaintiff  was  compelled, 
under  the  order  of  the  building  department,  to  do  so,  and  he  was  en- 
titled to  recover  the  necessary  expense  incurred. 

It  follows,  therefore,  that  the  determination  of  the  Appellate  Term 
is  right,  and  should  be  affirmed,  with  costs.    Order  filed.    All  concur. 


HICKS  T.  COCKS  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department.    Slay  28,  1915.) 

1.  MUNIOIPAI.    CORPOBATIONB    ^=91000 — BXMKDIES    Or    TAZPATKRS — MiSAPPBO- 

PBiATioN  OF  Funds— Parties. 

In  an  action  under  Code  Civ.  Proc.  1 1925,  whicb  authorizes  an  action 
to  prevent  waste  of  the  funds  of  any  town,  against  any  of  tlie  officers, 
by  a  taxpayer,  tlie  town  Is  not  a  necessary  party,  tliough  it  may  volun- 
tarily come  in  as  a  party. 

[FjA.  Note. — For  other  cases,  see  Mimicipal  Corporations,  Cent  Dig.  H 
2167-2172,  2198;   Dec  Dig.  (S=>1000.] 

2.  Municipal  Cobpobations  €=»988 — Remedies  of  Taxpayebs— Misappbopbi- 

ATioN  OF  Funds— Statutes. 

Code  Civ.  Proc.  J  1926,  anthorlzlng  a  taxpayer's  action  to  prevent  mis- 
appropriation of  municipal  funds  by  officers,  should  be  given  a  somewhat 
lilieral  construction  in  favor  of  the  remedy. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig. 
«=988.] 

3.  Municipal,  Cobpobations  «=9lOOO — ^Reuedies  of  Taxpatebs— Misafpro- 

pbiation  or  BVnds— Pabties. 

Under  Code  Civ.  Proc.  i  1925,  authorizing  a  taxpayer's  action  to  pre- 
vent the  misappropriation  of  funds  by  municipal  officers,  recipients  of 
the  payments  alleged  to  be  wrongful  need  not  be  made  parties. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {| 
2167-2172,  2198;    Dec.  Dig.  <g=!>1000.] 

4.  Municipal  Cobpobations  <S=»1000— Remedies  of  Taxpatebs— Misappbo^- 

PBIATION  of  Funds— Complaint. 

A  complaint  in  an  action  under  Code  Civ.  Proc.  S  1925,  by  a  taxpayer 
to  prevent  the  misappropriation  of  town  funds  by  town  officers,  which  al- 
leges that  various  sums  were  misappropriated  and  illegally  paid  by  the 
officers  with  knowledge  that  they  were  without  warrant  of  law,  is  suffi- 
cient, without  alleging  in  the  words  of  the  statute  that  the  misappropria- 
tions were  a  waste  of,  or  injury  to,  the  funds  of  the  town,  which  allega- 
tion would  be  merely  a  conclusion  of  law. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
2167-2172,  2198;   Dec.  Dig.  <S=»1000.] 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  John  J.  Hicks  against  James  H.  Cocks  and  another.  From 
order  overruling  the  demurrer  to  the  amended  complaint,  the  defend- 
ants appeal,    /dfinned. 
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Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Henry  A.  Uterhart,  of  New  York  City  (Alfred  M.  Schaifer,  of 
New  York  City,  on  the  brief),  for  appellants. 
Percy  L.  Housel,*  of  Riverhead,  for  respondent. 

■  PER  CURIAM.  The  complaint  is  by  a  taxpayer  against  the  indi- 
viduals who  were  respectively  town  supervisor  and  superintendent  of 
highways  of  Oyster  Bay.  In  separate  causes  of  action,  it  charges 
illegal  payments  by  the  supervisor  upon  alleged  unlawfully  issued 
warrants  by  the  superintendent  of  highways.  The  relief  asked  is  that 
the  defendants  may  be  adjudged  to  restore  the  moneys  to  the  town 
of  Oyster  Bay  and  that  the  town  have  judgment  for  such  amounts. 

[1,  2]  One  ground  of  demurrer  is  that  the  town  of  Oyster  Bay  is 
a  necessary  party.  The  statute  authorizing  such  taxpayer's  action 
(Code  Civ.  Proc.  §  1925)  has  no  requirement  to  join  the  municipality. 
The  act  was  to  enable  the  taxpayer  himself  to  assert  the  rights  of  the 
municipality,  by  clothing  the  individual  taxpayer  with  such  a  repre- 
sentative power.  In  favor  of  such  a  remedy  against  a  use  of  public 
money  contended  to  be  illegal,  a  somewhat  liberal  omstruction  should 
be  given.  Prince  v.  Crocker,  166  Mass.  347,  348,  44  N.  E.  446,  32 
L.  R.  A.  610;  Annis  v.  McNulty,  51  Misc.  Rep.  121,  130,  100  N.  Y. 
Supp.  951;  Id.,  116  App.  Div.  909,  101  N.  Y.  Supp.  1111.  No  doubt 
the  town  may  voluntarily  come  in  and  make  itself  a  party. 

[3]  Neither  are  the  beneficiaries  of  these  payments  necessary  to 
be  joined.  This  is  not  an  action  to  cancel  a  contract,  or  to  annul  any 
right  of  third  persons.  Indeed,  a  finding  in  favor  of  the  plaintiff  may 
not  affect  the  rights  of  these  payees.  The  policy  of  this  legislation  is 
to  let  a  taxpayer  squarely  test  the  legality  of  such  official  acts,  with- 
out having  that  issue  clouded  by  complications  arising  from  remedies 
as  against  third  parties. 

[4]  Here  the  complaint  charges  various  sums  as  misapplied,  and 
illegally  paid,  with  knowledge  that  the  same  were  without  warrant  of 
law.  This  sufficed,  without  the  averment,  in  the  words  of  the  Code, 
that  such  misappropriations  were  "waste  of,  or  injury  to,"  the  funds 
of  the  town,  which  would  be  merely  a  pleader's  conclusion  of  law. 

Other  grounds  of  demurrer  hiave  been  considered,  but  are  un- 
founded. 

The  order  overruling  the  demurrer  should  be  affirmed,  with  $10 
costs  and  disbursements. 
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TAYLOR  et  al.  v.  JACOBS  et  aL 
(Snpreme  Court,  Appellate  Division,  Second  Department    May  28,  1015.) 

1.  Venue  «=352 — Change  op — Convenience. 

Where  only  one  of  the  plaintiffs  resided  In  the  cotinty  In  which  the  auit 
vras  Instituted,  and  was  not  alleged  to  be  a  witness,  the  venue  should,  on 
defendants'  motion,  be  transferred  to  the  county  where  the  other  parties 
and  witnesses  resided. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent  Dig.  {$  76,  77;  Dea  Dig, 
<8=>52.] 

2.  Venue  <S=352 — Change  of — Convenience  of  WrrNESSES. 

Where  experts  are  to  testify  from  their  personal  knowledge,  and  not  by 
an  assumed  state  of  fact,  tbeir  convenience  should  be  considered  in  dis- 
posing of  a  motion  for  change  of  venue  on  account  of  the  convenience  of 
witnesses. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent  Dig.  ${  76,  77;  Dec.  Dig. 
<S=>52.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Reginald  D.  Taylor  and  others,  as  executors  of  the  estate 
of  John  H.  Taylor,  deceased,  against  Samuel  K.  Jacobs  and  another. 
From  an  order  denying  defendants'  motion  to  change  the  place  of 
trial,  they  appeal.    Order  reversed,  and  motion  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Laurence  Arnold  Tanzer,  of  New  York  City,  for  appellants. 
William  P.  Purdy,  of  New  York  City,  for  respondents. 

PER  CURIAM.  [1]  The  cause  of  action  is  false  representations 
incident  to  the  sale  of  realty,  with  reference  to  certain  leases  thereon 
and  to  the  necessary  expenses  of  the  maintenance  thereof.  The  realty 
is  situate  in  the  county  of  New  York.  It  appears  that  the  represen- 
tations were  made,  the  negotiations  were  conducted,  and  transactions 
were  carried  out  in  that  county.  It  appears  that  all  of  the  parties  are 
engaged  in  business  therein,  that  the  office  of  the  plaintiffs,  as  execu- 
tors, is  therein,  and  that  all  of  the  participants  in  the  negotiations  who 
are  the  supposed  or  proposed  witnesses,  of  whom  many  are  specified, 
are  engaged  in  business  in  the  said  county. 

The  sole  justification  for  the  venue  of  the  county  of  Kings  is  the 
residence  of  one  of  the  plaintiffs.  Even  as  to  him,  it  is  not  allied 
that  he  is  to  be  a  witness,  and  the  aUegation  of  the  moving  affidavit 
that  he  had  nothing  to  do  with  the  transactions  involved  in  tiiis  action 
is  not  denied.  We  think  that  the  motion  should  have  been  granted,  un- 
der the  authority  of  Jacobs  v.  Davis,  65  App.  Div.  144,  72  N.  Y.  Supp. 
558,  Archer  v.  Mcllravy,  86  App:  Div.  512-514,  83  N.  Y.  Supp.  727, 
Lufty  V.  Sullivan,  119  App.  Div.  506,  104  N.  Y.  Supp.  177,  Pinkus  v. 
United  Cloak  &  Suit  Co.,  124  App.  Div.  535-536,  108  N.  Y.  Supp. 
932,  and  Jacina  v.  Lemmi,  155  App.  Div.  397,  139  N.  Y.  Supp.  1034. 

[2]  Some  of  the  witnesses  named  by  the  defendants  are  experts. 
The  respondents  contend  that  their  convenience  is  not  to  be  consid- 
ered.   This  is  not  the  rule  when  experts  are  to  testify  from  personal 
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knowledge  (as  we  may  infer  in  this  case),  and  not  from  an  assumed 
state  of  facts.  GrofF  v.  Rome  Metallic  Bedstead  Co.,  98  App.  Div.  152- 
154,  90  N.  Y.  Supp.  691. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs. 


PAMOS  PICTURE  CO.  v.  FRITZSCHB. 
(Supreme  Court,  Special  Term,  Mew  York  County.    June  22,  1914.) 

1.  Patknts  i8=112 — Denial  or  Letters  Patent— Estect. 

Where  the  Patent  Office  has  rejected  an  application  for  letters  patent 
upon  a  device,  there  Is  a  right  in  the  general  public  to  manufacture  and 
sell  such  device,  and  no  special  injury  can  result  to  the  attempted  pat- 
entee from  manufacture  and  sale  by  any  individual. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  {{  162-165;  Dec. 
Dig.  «=»112.] 

2.  Injunction   is=»22 — Objection  to  Petition   fob  Gbantino   os  Lettebs 

Patent — Aj>fi.ication  Already  Denied. 

Where  applications  for  letters  patent  were  rejected  three  months  be- 
fore the  defendant  threatened  to  file  objections  thereto,  and  where  there 
was  no  evidence  that  a  secret  process  was  Involved,  there  was  no  occa- 
sion for  the  issuance  of  an  Injunction  to  restrain  the  defendant  from 
filing  objection  to  the  granting  of  the  applications. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent  Dig.  {  19;  Dec. 
Dig.  «=»22.] 

Suit  by  the  Pamos  Picture  Company  against  one  Fritzsche.  On  mo- 
tion for  injunction.    Denied. 

A.  W.  Gray,  of  New  York  City,  for  plaintiff. 
Franklin  A.  McKenzie.  of  New  York  City,  for  defendant. 

GREENE AUM,  J.  [1,2]  The  rejection  of  the  application  for  let- 
ters patent  by  the  United  States  Patent  Office  necessarily  results  in 
the  right  of  the  general  public  to  manufacture  and  sell  the  devices  de- 
scribed in  the  complaint.  Hence  no  special  injury  can  result  from  the 
defendant's  manufacture  and  sale  of  the  articles  mentioned.  With 
respect  to  the  claim  for  an  injunction  to  restrain  the  defendant  from 
filing  objection  to  the  granting  of  the  applications  for  letters  patent, 
the  proofs  before  me  are  that  the  application  had  been  rejected  in 
March,  1914,  and  the  alleged  threats  of  defendant  to  file  objections  oc- 
curred in  May,  1914.  There  is  no  evidence  that  a  secret  process  is  in- 
volved. 

Upon  the  papers  as  submitted,  the  motion  for  injunction  must  be 
denied. 


(90  Mlsa  Rep.  418)  . 

BUFFALO  RUBBER  MFG.  CO.  v.  BATAVIA  RUBBER  CO- 

(Supreme  Court,  Equity  Term,  Erie  County.    May  26,  1915.) 

1.  Patents  «=j218 — Contract  fob  Rotalties— Consideration. 

Where  plaintiff  assigned  to  defendant  Its  right  to  manufacture  cer- 
tain tires  under  an  application  lor  letters  patent,  then  said  to  be  pending, 
but  which  had  been  in  fact  denied,  and  the  application  dismissed,  the 
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defendant's  contract  to  pay  royalties  was  unenforceable,  as  without  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  {§  330-338;  Dea 
Dig.  «S=»218.] 

2.  Patents     ®=3218 — Agreeuentb     fob     Rotaltiks— Rescission— Gbouhdb— 

False  Refbbsentation. 

Where  plaintiff's  president,  in  making  a  contract  with  defendant  giv- 
ing it  the  right  to  manufacture  a  certain  tire  upon  payment  of  royalties, 
represented  that  an  application  for  letters  patent  covering  such  tire  was 
pending,  while  such  application  had  In  fact  been  declared  abandoned  by 
the  Patent  Office,  the  good  faith  of  the  president  In  making  such  repre- 
sentations did  not  preclnde  the  defendant,  npon  discovering  the  facts, 
from  having  a  rescission  of  the  contract;  such  false  statements,  hide- 
pendent  of  any  knowledge  of  their  falsity,  being  sutDcient  ground  hi 
equity  for  the  rescission  of  any  contract  induced  thereby. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  H  330-338;  Dec. 
Dig.  <gs>218.] 

3.  Patents  «=3218 — Royalty  Contbaot— Invalid  Patent  in  Fobcb— EnrECT. 

Where  a  patent  is  standing  and  enforceable,  one  using  it  and  receiv- 
ing the  benefits  of  its  supposed  validity  remains  liable  for  royalties 
agreed  to  be  paid,  the  actual  Invalidity  of  the  patent  being  no  defense; 
but  where  it  Is  annulled  by  effective  legal  proceedings,  or  priority  of  in- 
vention, no  further  royalties  need  be  paid  under  the  contract  for  the 
right  to  vend  the  patented  articles. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  S|  330-338;  Dec. 
Dig.  <SS3218.] 

4.  Patents    ®:»218 — ^Void    Patenit— Royalty    Contract— Payments— Recov- 

SBV. 

Where  defendant  paid  royalties  to  plaintiff  under  a  contract  assigning 
plalnUfTs  rights  in  a  tire  for  which  it  represented  it  had  a  valid  applica- 
tion for  letters  patent  pending,  whereas  in  fact  such  application  had 
been  declared  abandoned  by  the  Patent  Office,  defendant's  payments 
were  recoverable  by  it,  counterdaiming  in  plaintlfTs  action  to  recover 
further  royalties. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  {{  330-338;  Dec. 
Dig.  <S=>218.] 

5.  Patents   <S=>218 — Von)   Patent — ^Royalty   Contbact— Payments— Recov- 

ebv. 

Where  the  agent  of  a  licensee  learned  in  February  that  the  licensor's 
application  for  letters  patent  covering  the  device  had  been  rejected,  and 
the  application  declared  abandoned,  the  payment  of  royalties  up  to  the 
following  August  did  not  preclude  the  licensee  from  recovering  them,  in 
the  absence  of  any  element  of  estoppel  in  the  case ;  the  licensor  being  ta 
no  wise  prejudiced,  since  the  licensee  had  a  reasonable  time  after  the 
discovery  of  the  facts  to  investigate  and  determine  the  rights  and  obli- 
gations of  the  parties. 

[Ed.  Note.— For  other  (iases,  see  Patents,  Cent  Dig.  {{  330-338;  Dec. 
Dig.  <8=»218.] 

6.  T&ade-Markb  and  Trade-Names  ®=»3 — ^Descriptive  Characteb  or  Wobd 

—Security  Tibh:— "Tbade-Mabk." 

Where  the  plaintiff  manufactured  a  certain  tire,  miirklng  it  "Security 
Tire,  Made  by  the  Buffalo  Rubber  Company,"  and,  after  marketing  <»Iy 
about  30,  sold  its  right  to  make  them  under  an  application  for  letters 
patents  to  the  defendant,  which  thereafter  did  so,  marking  the  tire  "Se- 
curity Tires,  Manufactured  by  Batavia  Rubber  Company,"  plaintlCTs 
application  to  enjoin  defendant  from  using  such  brand  on  tires  after  it 
refused  to  pay  royalties  on  account  of  the  invalidity  of  the  patent  rights 
which  plaintiff  had  purported  to  assign  was  properly  denied,  since  the 
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word  "Security"  was  used  simply  as  a  name  for  the  particnlar  deMga  of 
tire,  not  to  indicate  the  maker  or  seller,  while  a  "trade-mark"  is  a  name, 
sign,  symbol,  or  device  attached  to  goods  offered  for  sale  in  the  market 
to  distinguish  them  from  similar  goods,  and  to  identify  them  with  a 
particular  owner  of  a  business ;  its  sole  office  being  to  indicate  the  or- 
igin of  the  goods,  and  plaintiff's  act  in  having  given  defendant  the  riglit 
to  use  such  word  amounting  to  a  waiver  of  its  use  as  descriptive  of  the 
origin  of  the  goods. 

[EM.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  tS  4-7;   Dec.  Dig.  <8=»3. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Trade-Mark.] 

7.  Tbade-Mabks  and  Tbade-Nahes  <S=345 — ^Reoistsatior  or  Tbade-Mabks 
— Bffbcx. 

The  registration  of  a  word  as  a  trade-mark  by  the  United  States  Pat- 
ent Office  la  not  conclusive  upon  state  courts  as  to  the  applicant's  right 
to  the  registry  or  the  validity  of  the  trade-mark. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §§  53,  59;   Dec.  Dig.  (S=>45.] 

Action  by  the  Buffalo  Rubber  Manufacturing  Company  against  the 
Batavia  Rubber  Company.  Complaint  dismissed,  and  judgment  en- 
tered for  defendant  on  its  counterclaim. 

Hoyt  &  Spratt,  of  Buffalo,  for  plaintiff. 

Holmes,  Rogers  &  Carpenter,  of  New  York  City,  for  defendant. 

WHEELEk,  J.  The  plaintiff  in  this  action  first  seeks  to  recover 
royalties  agreed  to  be  paid  by  the  defendant  on  an  alleged  invention 
controlled  by  the  plaintiff,  for  which  an  application  ior  a  patent,  it  was 
claimed,  was  pending  in  the  United  States  Patent  Office  at  Washing- 
ton. For  a  second  cause  of  action,  the  plaintiff  seeks  to  enjoin  the  use 
of  the  word  "Security"  in  connection  with  automobile  tire  treads,  al- 
leged to  have  been  invented  by  the  plaintiff's  assignor. 

On  the  2d  day  of  January,  1909,  the  plaintiff  entered  into  a  written 
contract  with  the  defendant,  whereby  the  plaintiff  granted  to  the  de- 
fendant the  privilege  and  right  to  manufacture  and  sell,  for  a  period  of 
five  years,  "a  certain  non-skid  tread  for  vehicle  tires,  known  as  the 
'Security  Tread,'  upon  Tvhich  the  party  of  the  first  part  [i.  e.,  the  plain- 
tiff] has  made  application  for  a  patent  now  pending."  In  consideration 
of  the  license,  the  defendant  agreed  to  pay  the  plaintiff  a  certain  roy- 
alty. The  defendant,  after  paying  these  royalties  for  a  time,  refused 
longer  to  pay  them ;  and  this  action,  among  other  things,  is  brought 
to  compel  their  payment. 

The  defense  to  this  cause  of  action  is  that  the  plaintiff,  through  its 
president,  falsely  and  fraudulently  represented,  to  the  defendant,  prior 
to  the  making  of  said  contract,  and  for  the  purpose  of  inducing  its  exe- 
cution, that  he  had  a  live  and  pending  application  in  the  Patent  Office 
for  a  patent  on  said  tread,  and  that  a  patent  would  undoubtedly  be  is- 
sued on  such  application,  and  that  the  defendant,  relying  on  said  repre- 
sentations, entered  into  the  agreement  in  question. 

As  matter  of  fact.  Toy  was  not  the  first  inventor  of  the  tread  in 
question,  but  his  invention  had  been  anticipated  by  the  invention  of  one 
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Charles  Howard  Cload,  to  whom  English  patents  had  been  issued  on 
his  application,  filed  July  6,  1896.  Toy's  invention  having  been  antici- 
pated by  that  of  Cload,  his  application  for  a  patent  was  rejected  on 
that  ground  by  the  United  States  Patent  Office.  This  rejection  was  on 
March  8,  1907,  and  after  an  attempted  amendment  to  his  claim  on 
March  28,  1908,  the  amendment  was  rejected,  and  the  application  de- 
clared abandoned  by  the  United  States  Patent  Office. 

These  facts  must  have  been  brought  to  the  attention  of  and  been 
known  by  Mr.  Toy.  Nevertheless,  on  January  2,  1909,  the  plaintiff, 
the  assignee  of  Mr.  Toy,  made  the  contract  in  question,  in  which  the 
application  for  a  patent  is  referred  to  as  then  pending  in  the  Patent 
Office,  although  it  in  fact  had  been  rejected,  and  the  application  de- 
clared abandoned,  for  about  a  year  prior  to  the  making  of  the  contract, 
wherein  the  plaintiff  undertook  to  grant  to  the  defendant  tlie  exclu- 
sive right  toi  manufacture  and  sell  the  so-called  "Security"  non-skid 
tire. 

•  [1]  We  thus  perceive  that  the  plaintiff  not  only  had  nothing  to  give 
the  defendant,  and  there  was  no  consideration  for  the  agreement  for 
the  payment  of  royalties,  but  the  contract  was  induced  by  false  repr# 
sentations  as  to  the  status  of  the  plaintiff's  application  before  the 
United  States  Patent  Office.  We  are  of  the  opinion  the  evidence  in 
this  case  fully  sustains  these  conclusions. 

[2 J  Mr.  "Toy  contends  he  was  not  aware  that  his  application  had 
been  finally  rejected  and  declared  abandoned.  We  think  the  evidence 
does  not  sustain  that  contention.  Assuming,  however,  his  claim  in  that 
respect  to  be  true,  and  that  the  representations  made  were  made  in  good 
faith,  and  in  ignorance  on  the  part  of  Toy  of  the  final  action  of  the 
Patent  Office,  nevertheless  the  statements  and  representations  made 
were  untrue  and  false.  Such  false  statements  and  misrepresentations, 
independent  of  any  knowledge  of  their  falsity,  are  sufficient  ground  m 
equity  for  the  rescission  of  any  contract  induced  thereby.  Bloomquist 
V.  Parson,  88  Misc.  Rep.  615,  151  N.  Y.  Supp.  356;  Canadian  Agency, 
Ltd.,  V.  Assets  R.  Co.,  165  App.  Div.  96,  150  N.  Y.  Supp.  758;  Squiers 
V.  Thompson,  73  App.  Div.  556,  76  N.  Y.  Supp.  734 ;  Lyon  v.  James, 
97  App.  Div.  385,  90  N.  Y.  Supp.  28;  Hammond  v.  Pennock,  61  N.  Y. 
152.  This  being  so,  the  contract  was  not  enforceable  against  the  de- 
fendant— ^first,  because  supported  by  no  consideration  for  the  royalties 
to  be  paid;  and,  second,  because  induced  by  false  and  untrue  state- 
ments as  to  the  status  of  the  subject-matter  of  the  alleged  invention  of 
the  tire  tread. 

[3]  As  to  the  want  of  consideration,  it  may  be  said  that,  where  a 
patent  is  valid  and  in  force,  the  party  using  it  and  receiving  the  benefit 
of  its  supposed  validity  remains  liable  for  royalties  agreed  to  be  paid, 
and  cannot  urge  as  a  defense  the  actual  invalidity  of  the  patent ;  but  if 
the  patent  is  annulled  or  destroyed  by  due  and  effective  legal  proceed- 
ings, or  priority  of  invention,  no  further  royalties  need  be  paid  under 
such  a  contract,  as  "the  manufacture  is  either  absolutely  free,  or  an  ir.- 
fringement  upon  the  rights  of  the  prior  inventors."  Marston  v.  Swett, 
82  N.  Y.  530.  In  Harlow  v.  Putnam,  124  Mass.  553,  it  was  held  that 
an  exclusive  license  is  without  consideration  if  the  patent  is  void,  such 
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license  conveying  no  right  which  the  licensee  did  not  already  have.  In 
Pacific  Iron  Works  v.  Newhall,  34  Conn.  67,  it  was  held  the  price  for 
a  license  to  use  an  invention  is  not  recoverable  if  the  patent  is  void 
or  the  licensor  had  no  title.  See,  also,  Saxton  v.  Dodge,  57  Barb.  84 ; 
Pamos  Picture  Co.  v.  Fritzsche,  153  N.  Y.  Supp.  779;  Dutchess  Tool 
Co.  V.  Kolb,  44  App.  Div.  625,  60  N.  Y.  Supp.  94. 

[4]  Growing  out  of  these  transactions,  the  defendant  asserts  a  coun- 
terclaim for  the  sura  of  $758.74,  paid  by  the  defendant  for  royalties 
under  the  contract  in  question.  It  would  seem  to  follow  as  a  matter  of 
course,  if  these  payments  were  induced  by  misrepresentation,  that  the 
right  to  have  these  moneys  refunded  is  plain. 

[6]  The  plaintiff,  however,  contends  that,  assuming  the  representa- 
tions were  in  fact  untrue,  nevertheless  the  defendant  did  pay  a  portion 
of  thfese  royalties  after  it  knew  the  application  for  a  patent  hqd  been 
rejected.  Some  time  in  February,  1912,  the  attorney  for  the  defendant 
learned  the  fact  that  the  plaintiff's  application  had  been  rejected  and 
the  application  declared  abandoned.  Royalties,  however,  were  paid  up 
to  August  1,  1912.  The  defendant  had  a  reasonable  time  after  the 
discovery  of  the  facts  to  investigate  and  determine  their  rights  and 
obligations  under  the  circumstances.  Pence  v.  Langdon,  99  U.  S.  581, 
25  L.  Ed.  420. 

It  may  be  argued  that  it  did  not  act  as  expeditiously  as  it  might. 
Nevertheless  we  cannot  discover  that  the  plaintiff  was  in  any  way  prej- 
udiced. It  lost  nothing  by  the  delay,  and  there  appears  to  be  no  ele- 
ment of  estoppel  in  the  case.  The  plaintiff  was  no  worse  off  because 
of  the  payment  of  the  royalties  from  February  to  August.  It  owned 
nothing,  and  had  nothing  to  give.  The  defendant  was  enjoying  no 
rights  or  property  controlled  by  the  plaintiff.  In  all  cases  where  con- 
tracts are  sustained  for  failure  to  promptly  repudiate  them,  there  ap- 
pears to  be  some  element  of  estoppel  by  placing  a  party  in  a  worse 
position  by  reason  of  the  delay  to  act.  There  is  nothing  of  such  a  na- 
ture in  the  case  before  us,  and  we  think  the  defendant  is  entitled,  not 
only  to  repudiate  the  contract,  but  recover  on  the  counterclaim. 

[8]  In  addition  to  the  claim  for  an  accounting  for  the  royalties 
claimed  to  be  due  under  the  contract  in  question,  the  plaintiff  also  seeks 
in  this  action  to  restrain  the  use  by  the  defendant  of  the  word  "Se- 
curity," in  connection  with  the  non-skid  tire  claimed  to  have  been  in- 
vented by  the  plaintiff's  president,  Toy.  The  contract  in  question  re- 
ferred to  and  described  the  tire  as  the  "Security"  tread.  The  plaintiff 
claims  the  exclusive  right  to  use  this  word  as  a  trade-mark,  not  by  vir- 
tue of  any  registration  of  the  same  as  a  trade-mark,  but  by  virtue  of 
some  common-law  ownership. 

The  evidence  shows  that  prior  to  the  making  of  the  contract  with  the 
defendant  the  plaintiff  had  used  the  word  "Anchor"  as  a  name  for 
the  device.  The  use  of  the  word  "Anchor"  was  discontinued,  and  the 
word  "Security"  substituted.  The  use  of  the  word  "Security,"  as  ap- 
plied to  or  descriptive  of  the  tire  in  question,  was  very  limited.  The 
evidence  tends  to  show  that  up  to  the  time  of  the  making  of  the  con- 
tract with  the  defendant  the  word  "Security"  had  been  put  on  only 
30  tires  of  the  kind  made  for  the  plaintiff,  and  sold  by  it  to  one  con- 
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cern.  After  the  making  of  the  contract,  the  plaintiff  manufactured  no 
other  tires  of  the  character,  and  all  the  tires  of  this  device  made  and 
sold  were  made  and  sold  by  the  defendant.  On  the  side  of  these  tires 
were  cast  in  raised  letters  these  words :  "Security  Tires,  Manufactured 
by  the  Batavia  Rubber  Company." 

It  seems  that  the  plaintiff  applied  to  the  authorities  at  Washington 
for  the  registration  of  the  word  "Security"  as  applied  to  tires  as  a 
trade-mark.  Its  application  was  denied  on  the  ground  the  word  was 
simply  descriptive.  Later  the  defendant  applied  for  registration  of  the 
same  word,  and  its  application  was  granted,  and  it  claims  that  it  is 
entitled  to  all  the  benefits  as  the  true  and  real  owner  of  the  word 
"Security"  as  a  trade-mark  applied  to  the  peculiar  device  of  tire  in 
question. 

The  question  presented  is  whether  the  word  "Security,"  used  in  con- 
nection with  the  tire  in  question,  is  the  subject  of  protection  as  a  legiti- 
mate trade-mark.  The  evidence  shows  that  the  plaintiff  did  use  it  on  a 
small  ntunber  of  tires  of  the  peculiar  design  described  in  the  contract 
between  the  parties  before  the  making  of  the  contract,  and  that  after 
the  contract  was  made  the  defendant  tnanufactured  and  sold  tires  of 
that  design  with  the  word  "Security"  in  raised  letters  on  the  rim  of  the 
tire.  It  was  used  to  designate  and  describe  this  particular  form  or 
design  of  automobile  tires.  It  did  not,  in  or  of  itself,  convey  to  the 
purchaser  any  information  as  to  the  maker  or  seller  of  the  tire,  nor 
was  it  used  or  employed  to  describe  any  particular  or  special  quality 
of  workmanship.  It  was  employed  purely  and  simply  to  designate  the 
peculiar  and  particular  design  for  which  letters  patent  from  the  United 
States  government  were  appUed  for  by  the  plaintiff's  assignor. 

On  the  tires  made  and  sold  by  the  defendant,  in  immediate  connec- 
tion with  the  word  "Security"  were  added  the  words  "Manufactured  by 
the  Batavia  Rubber  Company,"  and  on  the  tires  made  and  sold  by  the 
plaintiff  prior  to  its  contract  with  the  defendant  were  added  the  words 
"Made  by  the  Buffalo  Rubber  Works."  These  facts  show  that  the 
word  "Security,"  in  the  minds  of  both  parties,  was  used  simply  as  a 
name  for  the  particular  design  of  tire,  and  not  to  indicate  the  maker 
or  seller.  As  matter  of  fact,  this  design  of  tire  had  been  previously 
invented  by  a  man  by  the  name  of  Cload,  who  was  a  British  subject 
and  letters  patent  for  his  invention  had  been  issued  to  him  by  his  gov- 
ernment The  plaintiff's  assignor.  Toy,  not  being  the  first  and  original 
inventor,  the  result  was  that  the  United  States  Patent  Office  rejected 
his  application  for  a  patent,  and  the  invention  was  open  to  free  and 
unrestricted  use  of  the  device  by  the  public. 

In  view  of  these  facts,  did  the  plamtiff  acquire  a  proprietary  and 
exclusive  right  at  common  law  to  the  use  of  the  word  "Security"  in 
connection  with  tires  of  the  description  in  question,  and  can  it  insist 
that  no  other  maker  or  seller  shall  use  the  word  in  connection  there- 
with ?  In  other  words,  can  it  be  treated  .and  regarded  as  its  "trade- 
mark" ?    A  trade-mark  has  been  defined  as :        , 

"A  name,  sign,  symbol,  or  device  which  Is  attached  to  goods  offered  for  sale 
In  the  market,  so  as  to  distinguish  them  from  similar  goods,  and  to  identify 
them  with  a  particular  maker,  or  his  successors,  as  owners  of  a  particular 
business,  as  being  made,  worked  upon,  Imported,  selected,  certified,  or  soW 
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hj  him  or  them.  It  has  been  aptly  described  as  the  commercial  substitute 
of  one's  own  autographic  signature,  certifying  to  the  genuineness  of  the  goods 
to  which  it  is  affixed."    38  Cyc.  67a 

It  is  further  said : 

"The  sole  office  or  function  of  a  trade-mark  Is  to  Indicate  the  orisln  or 
ownership  of  the  goods  to  which  it  is  affixed,  and  thus  to  dlstinsruish  the 
goods  of  one  person  from  those  of  another."  38  Oyc.  679 ;  Ball  t.  Broadway 
Bazar  Co^  1»4  N.  Y.  429,  87  N.  E.  674 ;  Barrett  Chemical  Co.  v.  Stern,  176  N. 
Y.  27,  68  N.  E.  65;  Waterman  v.  Shlpman,  130  N.  Y.  301,  311,  29  N.  E.  111. 

Can  it  be  fairly  said  that  the  word  "Security,"  used  upon  the  tire  in 
question,  in  any  way  indicated  or  indicates  its  origin  or  ownership,  or 
distinguishes  it  from  the  tires  of  other  manufacturers?  It  seems  to 
the  writer  to  be  descriptive  of  the  type  or  design,  rather  than  as  indi- 
cating the  manufacturer  or  person  putting  such  tires  on  the  market. 
The  word  was  evidently  so  used  in  the  contract  between  the  parties, 
and  in  practice.  The  plaintiff  first  called  it  the  "Anchor"  tire,  and, 
abandoning  the  word  "Anchor,"  next  described  it  as  the  "Security" 
tire.  The  plaintiff  then  assumed  to  license  the  defendant  to  manufac- 
ture and  sell  the  tire,  and  permitted  the  defendant  to  brand  these  tires 
as  "Security"  tires  made  by  "the  Batavia  Rubber  Company."  It  be- 
came and  was  necessary  to  add  the  name  of  the  Batavia  Rubber  Com- 
pany in  order  to  convey  to  the  public  any  idea  of  the  manufacturer  and 
seller.  If  the  plaintiff  had  intended  the  word  "Security"  as  anything 
else  than  as  a  word  descriptive  of  the  design,  as  distinguished  from  the 
maker,  it  certainly  would  not  have  permitted  the  defendant  to  have 
used  it  in  connection  with  the  tire  made  by  it. 

The  plaintiff,  when  it  permitted  or  gave  to  the  defendant  the  privi- 
lege to  use  the  word  in  connection  with  tires  made  by  it  virtually  aban- 
doned the  right  to  claim  that  the  word  "Security"  in  any  sense  indicat- 
ed tires  manufactured  by  the  plaintiff.  It  waived  and  abandoned  the 
use  of  the  word  as  indicative  of  origin  or  ownership,  and  its  use  be- 
came and  was  simply  descriptive  of  the  type  or  design,  which,  as  we 
have  seen,  any  one  had  the  right  to  use  or  manufacture.  While  the 
evidence  shows  that  the  plaintiff  did  use  the  word  "Security"  on  some 
of  these  tires  before  making  the  contract  with  the  defendant,  neverthe- 
less such  use  was  very  limited.  It  was  not  used  upon  to  exceed  30  tires 
in  all. 

The  word  employed  is  not  only  descriptive  of  design,  but  indicative 
of  its  non-skidding  character  or  quaUty.  It  is  a  fundamental  rule  that 
terms  descriptive  of  the  goods  to  which  they  are  applied  cannot  be 
appropriated  exclusively  as  trade-marks  or  trade-names.  In  Barrett 
Chemical  Co.  v.  Stern,  176  N.  Y.  30,  68  N.  E.  65,  the  court  said: 

"Where  a  common  word  Is  adopted  or  placed  on  a  commercial  article  for  the 
purpose  of  Identifying  its  class,  grade,  style,  or  quality,  or  for  any  purpose 
other  than  a  reference  to  or  indication  of  its  ownership,  it  cannot  be  sus- 
tained, as  a  trade-mark." 

To  the  same  effect  is  the  case  of  Cooke  &  Cobb  Co.  v.  Miller,  169 
N.  Y.  475,  62  N.  E.  582.    See,  also,  Koehler  v.  Sanders,  122  N.  Y.  65, 
25  N.  E.  235,  9  L.  R.  A.  576.    In  the  case  last  cited.  Judge  Bradley, 
speaking  for  the  court  said: 
153  N.Y.S.— 50 
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"In  referring  to  the  principles  relating  to  trade-marks,  and  upon  which 
their  efflclency  as  such  depends,  It  may  be  observed  that  there  is  no  exclusive 
right  to  represent  by  them  an  idea,  nor  can  there  be  an  exclusive  appropria- 
tion of  that  which  is  descriptive  of  the  articles  to  which  they  are  attached, 
or  that  which  Indicates  their  ingredients,  mode  of  composition,  characteristic 
properties,  quality,  or  nature" — citing  Enoch  Morgan's  Sons  Co.  v.  Troxell, 
89  N.  T.  292,  42  Am.  Rep.  294;  Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf.  599; 
Caswell  V.  Davis,  58  N.  Y.  223,  17  Am.  Sep.  233. 

[7]  We  are  of  the  opinion  that  these  principles  applied  to  the  case 
in  hand  lead  to  the  result  that  neither  party  has  any  exclusive  right  to 
the  use  of  the  word  "Security"  as  a  trade-mark.  It  appears  that  the 
defendant  has  secured  the  registration  of  the  word  by  the  United 
States  Patent  Office  as  a  trade-mark  for  its  own  use,  and  is  naturally 
anxious  to  retain  the  benefit  conferred  by  such  registration.  Its  regis- 
tration, however,  is  not  conclusive  upon  the  courts  as  to  its  validity  or 
right  to  the  registry.  It  appears  that  the  plaintiff  applied  to  the  govern- 
ment for  the  registration  of  the  word  as  a  trade-mark,  and  its  applica- 
tion was  rejected  upon  substantially  the  same  grounds  and  for  the  same 
reasons  above  stated  by  us.  Upon  an  application  by  the  defendant, 
however,  the  department  appears  to  have  reversed  its  ruling  made  on 
the  application  of  the  plaintiff.  We  think  its  first  action  was  correct, 
and  in  conformity  with  the  rules  of  law  which  govern  the  subject. 
We  therefore  hold  that  the  plaintiff  has  no  exclusive  right  to  the  use 
of  the  word  "Security"  applied  to  the  particular  design  of  tire  in  ques- 
tion. 

There  is  no  question  of  unfair  competition  involved  in  this  case. 
The  evidence  is  that  this  word,  when  used  by  the  defendant  on  the  tires 
manufactured  by  it,  is  used  in  connection  with  the  further  words, 
"Made  by  the  Batavia  Rubber  Company,"  so  that  the  public  is  advised 
of  the  origin  of  the  particular  article  offered  for  sale.  We  therefore 
are  of  the  opinion  the  plaintiff  is  not  entitled  to  the  injunction  asked. 

As  a  conclusion  of  the  whole  matter,  we  hold  the  plaintiff's  complaint 
should  be  dismissed,  and  that  the  defendant  is  entitled  to  judgment  on 
its  counterclaim  to  recover  back  the  sum  of  $758.74,  paid  by  it  for 
royalties  under  the  contract 

So  ordered. 


(89  Misc.  Rep.  587) 

FISHER  T.  MECHAmCS'  &  METALS  NAT.  BANE  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    March,  1915.) 

1.  Bboekbs  4=»34 — Stockb-rokebs— Fkattdulent  Refbesentations— Stock 
ON  Hand. 

That  stockbrokers,  at  the  tioie  of  representing  that  they  were  holding 
and  carrying  for  a  purchaser  of  stock  on  margin  the  amount  of  stock 
bought  by  him,  and  by  such  representations  securing  from  him  a  pledge 
of  certain  securities,  did  not  have  on  hand  out  of  loan  sufficient  stock 
to  enable  them  to  deliver  on  demand  all  shares  purchased  by  all  cas- 
tomers,  did  not  render  such  representations  fraudulent  as  to  such  par- 
chaser,  where  they  were  carrying  out  of  loan  at  least  the  difference  be- 
tween their  purchases  for  the  account  of  customers  and  their  loans. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  $  28;  Dec.  Dig. 
®=34.] 
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2.  BROKEBS  <S=s>24 — ST0CKBK0KBB8 — AOBXKMBNT  "TO  HOLD  OB  OABBT  STOCKS." 

An  agreement  by  stockbrokers  "to  hold  or  carry  stocks"  does  not  bind 
tbem  to  keep  the  Identical  stock,  or  to  keep  the  specified  number  of  shares, 
In  their  safety  deposit  vault  free  and  ready  for  delivery  on  demand,  but 
merely  binds  them  to  be  ready  and  able  to  deliver  the  shares  under  the 
rules  of  the  Stock  Ebccbange  on  payment  therefor. 

[Ed.  Mote. — ^For  other  cases,  see  Brokers,  Cent.  Dig.  S  19;  Dec.  Dig. 
«S=>24.] 

3.  CoKPORATioNs  iS=5>123 — Cebtiticatb  of  Stock— Blank  Tbanbfbb— Bights 

OF  Tbansfebee. 

Tlie  blank  transfer  of  a  certificate  of  stock,  with  an  irrevocable  power 
of  attorney  to  transfer,  signed  by  the  person  who  appears  from  the  cer- 
tificate to  be  the  owner,  confers  on  the  holder  of  the  certificate  apparent 
title  to  the  stock,  and  entitles  a  bona  fide  transferee  of  same  from  the 
bolder  to  hold  It  against  the  real  owner. 

[Ed.  Note — For  other  cases,  see  Corporations,  Cent  Dig.  U  481,  491, 
607-612,  537,  539-546,  069,  618;   Dec.  Dig.  «8='123.] 

4.  EsTOPPEi,  $=>72 — ^Two  Innocent  Persons— Act  of  Third  Person. 

Where  one  of  two  Innocent  persons  must  sustain  a  loss  from  the  wrong 
of  a  third,  such  loss  must,  except  where  the  instrument  claimed  to  create 
the  estoppel  was  obtained  by  common-law  larceny,  fall  on  the  one.  If  ei- 
ther, whose  act  has  enabled  such  fraud  to  be  committed. 

[Ed.  Note. — ^For  other  cases,  see  Estoppel,  Cent  Dig.  {  188;  Dec  Dig. 
<8=>72.] 

5.  Estoppel  €=>53 — Unintentional  Act. 

There  can  be  no  estoppel  by  virtue  of  an  act  done  unintentionally 
against  one's  wUl. 

[£.d.  Mote. — For  other  cases,  see  Estoppel,  Cent  Dig.  §§  126,  127 ;  Dec. 
Dig.  «=>53.1 

0.  CoBPOBATioNS  €=9l23 — Cbbtificati:  of  Stock— Pledge— Bona  Fide 
Holder — Notice. 

That  a  certificate  of  stock  pledged  with  brokers  as  a  margin  on  a 
speculative  account  stood  in  the  name  of  the  pledgor,  and  not  in  the  name 
of  the  broker,  was  not  sufficient  to  put  a  transferee  thereof  on  Inquiry, 
or  to  show  that  it  was  not  a  bona  fide  bolder  of  the  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Gent  Dig.  H  481,  491, 
607-612,  537,  539-646,  569,  618;   Dea  Dig.  <8=>123.1 

Action  by  William  P.  Fisher  against  the  Mechanics'  &  Metals  Na- 
tional Bank  and  others.    Judgment  according  to  opinion.   . 

Richard  T.  Greene,  of  New  York  City,  for  plaintiff. 

Frank  M.  Patterson,  of  New  York  City,  for  defendant  Mechanics' 
&  Metals  Nat  Bank. 

Olcott,  Gruber,  Bonynge  &  McManus,  of  New  York  City,  for  de- 
fendants Stoppani  &  Hotchkin. 

SHEARN,  J.  Plaintiff,  a  customer  of  a  stockbroker's  firm,  with 
whom  he  had  pledged  as  his  margin  on  a  speculative  account  certain 
certificates  of  stock  indorsed  in  blank  and  unregistered  bonds,  sues 
the  defendant  bank,  with  whom  the  brokers  had  in  turn  pledged  the 
securities  as  collateral  to  a  bank  loan,  for  the  return  of  the  securi- 
ties on  the  ground  that  the  brokers,  who  had  subsequently  become 
bankrupt,  had  broken  the  original  pledge  by  fraudulent  representa- 
tions.   The  brokers  and  the  bank's  assignee  of  certain  of  the  securities 
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and  the  general  assignee  of  the  bankrupt  firm  are  joined  as  defend- 
ants. 

The  representations  alleged  consist  in  the  main  of  written  monthly 
statements  of  account  rendered  by  the  brokers  to  the  plaintiff  during 
the  period  of  three  years.  These  statements  are  in  the  usual  debit 
and  credit  form,  showing  purchases  and  sales  made  under  and  pursu- 
ant to  the  rules,  regulations,  and  customs  of  the  New  York  Consoli- 
dated Stock  Exchange  and  showing  the  state  of  the  account  between 
the  brokers  and  the  customer.  Plaintiff  claims  that  these  statements, 
reasonably  construed,  represent  that  the  brokers  had  purchased  and 
were  holding  according  to  the  manner  of  legitimate  brokers  and  mem- 
bers of  the  Exchange  the  shares  of  stock  represented  on  the  state- 
ments as  bought  for  the  account  of  the  plaintiff,  and  further  repre- 
sented that  the  plaintiff  was  actually  indebted  to  the  brokers  for  the 
purchase  price  of  all  the  stock,  as  set  forth  in  the  monthly  statements. 
In  part,  plaintiff  alleges  that  from  April  29,  1910,  to  May  18,  1914, 
these  statements  represented  that  the  brokers  were  holding  for  plain- 
tiff's account  at  least  400  shares  of  the  conmion  stock  of  the  American 
Smelting  &  Refining  Company,  referred  to  generally  as  "smelters." 
These  representations  are  alleged  to  have  been  false,  known  to  be 
false  by  the  brokers,  made  for  the  purpose  of  inducing  plaintiff  to 
make  further  deposits  of  marginal  security,  and  relied  on  by  the  plain- 
tiff in  delivering  the  collateral  in  suit.  Assuming,  but  not  holding, 
that  brokers  purchasing  for  a  customer  on  a  10  per  cent,  mai^n  are 
obliged  to  hold  and  carry  the  stocks,  ready  for  delivery  on  demand, 
and  that  the  statements  of  account  so  represent,  let  us  examine  the 
proof. 

The  first  pledge  of  the  collateral  involved  was  made  on  April  28, 
1910,  and  consisted  of  100  shares  of  the  capital  stock  of  the  North 
American  Company,  indorsed  in  blank  by  plaintiff,  January  17,  1908. 
At  the  time  of  the  pledge,  according  to  the  brokers'  accounts  rendered, 
the  plaintiff  was  "long^'  of  300  shares  of  "smelters"  purchased  by 
the  brokers  for  plaintiff's  account.  In  order  to  establish  that  the 
brokers  were  not  holding  or  carrying  these  shares,  and  could  not 
deliver  them  if  demanded,  plaintiff  proved  the  state  of  the  brokers' 
accounts  in  "smelters"  with  all  of  their  customers,  and  their  loans  of 
"smelters"  to  other  brokers,  and  the  shares  in  the  brokers'  safe  de- 
posit vault  and  bank  as  of  the  date  of  the  pledge.  There  were  not 
taken  into  consideration  transactions  on  the  New  York  Stock  Ex- 
change, of  which  the  brokers  were  not  members,  of  the  personal  spec- 
ulative accounts  of  the  brokers  themselves,  or  their  borrowings  of 
stock.  For  the  purpose  of  this  decision  it  will  be  assumed  that  these 
elements  were  properly  excluded.  The  result  disclosed  that  on  the 
day  of  the  pledge  the  brokers  had  bought  for  customers  1,610  more 
shares  of  "smelters"  than  they  had  sold,  and  had  800  shares  outstand- 
ing on  loans.  It  is  conceded  that  the  800  shares  on  loans  were  shares 
held  or  carried  under  the  rules  of  the  Exchange,  and  exceeded  the 
number  of  shares  that  plaintiff  could  demand  on  paying  his  debt  to  the 
firm.  But  plaintiff  claims  that  it  should  not  be  considered  that  the 
brokers  were  holding  and  carrying  his  shares,  because,  he  argues,  if 
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all  of  the  brokers'  customers  had  demanded  possession  of  all  of  their 
purchased  shares,  the  brokers,  on  this  state  of  the  account,  would  have 
been  unable  to  deliver  all  of  the  shares,  and  the  plaintiff  might  have 
been  deprived  of  his. 

[1,  2]  In  other  words,  the  representation  was  not  as  alleged,  that 
the  brokers  were  carrying  the  number  of  shares  purchased  for  plain- 
tiff, but  that  they  were  so  conducting  their  business  as  to  be  unable  to 
deliver  on  demand  all  shares  purchased  for  all  customers.  How 
far-fetched  a  proposition  this  is  appears  from  this  mere  statement. 
Certainly  it  is  unsubstantial  as  evidence  of  an  actual  fraud  practiced 
upon  the  plaintiff.  Moreover,  there  is  no  justification  in  the  proof 
for  assuming  that  the  number  of  shares  out  of  loan  represented  the 
stock  available  for  delivery  under  the  rules  and  customs  of  the  Ex- 
change. The  more  correct  figure,  representing  stock  available  for 
delivery,  would  seem  to  be  the  difference  between  the  number  of 
shares  owing  to  customers  and  the  number  of  shares  loaned,  which 
would,  in  this  case,  be  810  shares.  When  the  clearing  sheets  went 
through  (they  went  through  twice  a  week)  the  shares  loaned  would 
be  wiped  out  by  the  shares  bought,  and  leave  the  difference  to  be 
taken  up  by  the  brokers,  either  with  the  money  tendered  in  payment 
by  the  customer  who  demanded  his  shares,  or  by  a  cash  payment  by 
the  brokers  from  their  funds  in  the  bank,  or  by  borrowing  and  then 
hypothecating  an  equivalent  number  of  shares  of  other  stocks  from 
other  brokers.  To  hold  or  carry  stocks  does  not  mean  to  keep  the 
identical  stocks  or  to  keep  the  specified  number  of  shares  in  the  bro- 
kers' safe  deposit  vault  free  and  ready  for  delivery  on  demand.  It 
means  readiness  and  ability  to  deliver  the  shares  under  the  rules  of 
the  Exchange  upon  payment  therefor. 

On  April  28,  1910,  brokers  were  holding  and  carrsdng  in  "smelters" 
at  least  the  difference  between  their  purchases  for  the  account  of  cus- 
tomers and  their  loans,  namely,  810  shares,  which  was  in  excess  of 
the  number  alleged  to  have  been  represented  to  have  been  purchased 
and  carried.  There  was  no  false  representation  here.  When  the 
bonds  were  pledged  April  20,  1911,  the  plaintiff  was  "long"  500  shares 
of  "smelters,"  according  to  the  account  rendered.  On  that  day  the 
difference  between  the  number  of  shares  purchased  for  customers, 
1,150,  and  the  number  of  shares  loaned,  520,  or  630  shares,  an  excess 
over  the  number  plaintiff  was  entitled  to  on  payment  of  his  account. 
On  December  6,  1912,  when  United  States  Rubber  stock  was  pledged, 
plaintiff  was  "long"  800  shares  of  "smelters,"  according  to  the  account 
rendered,  and  the  difference  between  the  number  of  shares  purchased 
for  account  of  customers,  1,185,  and  the  number  of  shares  loaned, 
260,  was  925  shares,  an  excess  over  the  number  of  shares  plaintiff 
was  entitled  to  on  payment  of  his  account.  In  addition,  there  were 
5  shares  in  the  brokers'  safe.  On  June  10,  1913,  when  the  100  shares 
of  "smelters"  were  pledged,  plaintiff  was  "long"  800  shares  of  "smelt- 
ers," according  to  the  account  rendered,  and  the  difference  between 
the  number  of  shares  purchased  for  the  account  of  customers,  1,000, 
and  the  number  of  shares  loaned,  140,  was  860  shares.  Therefore,  on 
the  occasion  of  each  pledge,  the  proof  shows,  even  excluding  the  un- 
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disclosed  transactions  on  the  New  York  Stock  Exchange,  brokers' 
personal  purchases  and  sales,  and  brokers'  belongings  of  stock,  the 
brokers  were  holding  and  carrying  under  the  rnles  of  the  Exchange 
a  greater  number  of  shares  than  plaintiff  was  entitled  to  denuuid  on 
payment  of  his  account,  and  the  alleged  representations  were  not 
proved  to  be  false.    There  was  a  valid  debt  and  a  valid  pledge. 

[3]  But,  even  had  the  plaintiff  succeeded  in  establishing  that  the  de- 
livery of  the  bonds  and  the  indorsed  certificates  of  stock  in  pledge 
were  procured  by  false  representations,  he  could  not  recover  tiie  se- 
curities from  the  bank  with  which  they  had  been  pledged  by  the  bro- 
kers as  security  for  a  loan.  The  securities  were  quasi  negotiable,  and 
the  bank  was  a  bona  fide  holder,  having  taken  the  securities  in  due 
course  with  other  collateral  for  a  loan  of  $49,000.  A  blank  transfer  of 
a  certificate  of  stock,  with  an  irrevocable  power  of  attorney  to  trans- 
fer, signed  by  the  person  who  appears  by  the  certificate  to  be  the  own- 
er, confers  upon  the  holder  of  the  certificate  apparent  title  to  the  stock, 
and  the  bona  fide  transferee  of  such  stock  from  the  holder  can  hold  the 
stock  against  the  real  owner,  who  is  estopped  from  asserting  his  title. 
McNeil  V.  Tenth  National  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341 ;  Tal- 
cott  V.  Standard  Oil  Co.,  149  App.  Div.  694,  134  N.  Y.  Supp.  617; 
Mitchell  V.  Boyer,  160  App.  Div.  565,  145  N.  Y.  Supp.  715.  The  rea- 
son for  this  well-settled  rule  is  that,  where  one  has  conferred  upon  an- 
other apparent  ownership,  it  is  contrary  to  justice  and  good  conscience 
to  permit  him  to  assert  his  real  title  against  an  innocent  purchaser  from 
one  clothed  by  him  with  all  the  indicia  of  ownership  and  power  of  dis- 
position. 

[4,  5]  Another  reason  for  the  rule  is  that  such  a  case  calls  for  the 
application  of  the  legal  maxim  that,  where  one  of  two  innocent  parties 
must  sustain  a  loss  from  the  fraud  of  a  third,  such  loss  shall  fall  upon 
the  one,  if  either,  whose  act  has  enabled  such  fraud  to  be  committed. 
Moore  v.  Metropolitan  National  Bank,  55  N.  Y.  46,  14  Am.  Rep.  173. 
It  is  true  that  there  is  an  exception  to  this  rule  where  the  instrument 
claimed  to  create  the  estoppel  is  obtained  by  common-law  larceny. 
It  is  argued  on  behalf  of  plaintiff  that,  because  obtaining  prop- 
erty by  false  representations  is  larceny  under  the  statute,  the 
same  rule,  so  far  as  estoppel  is  concerned,  should  apply,  no  mat- 
ter what  the  character  of  the  larceny.  This  argument  ignores 
the  reason  for  the  exception  in  the  case  of  common-law  laceny, 
which  involves  the  taking  against  the  will  orf  the  owner.  Obviously 
there  can  be  no  estoppel  by  virtue  of  an  act  that  is  done  unintentionally 
against  one's  will.  The  radical  distinction  between  common-law  lar- 
ceny and  larceny  by  false  pretenses  is  well  settled.  People  v.  Dumar, 
106  N.  Y.  502,  13  N.  E.  325 ;  People  v.  Miller,  169  N.  Y.  339,  62  N. 
E.  418,  88  Am.  St  Rep.  546.  As  was  said  in  Green  v.  Grigg,  98  App. 
Div.  445,  449, 90  N.  Y.  Supp.  769,  772 : 

"The  claim  of  the  plalntifl  rests  upon  the  principle  that  the  property  was 
obtained  by  larceny,  and  therefore  no  title  passed  to  the  purchaser ;  but  we 
think  a  plain  distinction  exists  between  a  larceny  by  which  the  property  Is 
taken  without  the  knowledge  or  consent  or  against  the  wUl  of  the  owner  and 
one  by  false  representations." 
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[6]  But  plaintiff  claims  that  the  bank  was  put  on  notice,  and  there- 
fore is  not  a  bona  fide  holder ;  this  by  virtue  of  the  fact  that  the  cer- 
tificates of  stock  stood  in  the  name  of  the  plaintiff,  and  not  in  the  name 
of  the  brokers.  This  point  is  without  merit.  It  is  common  knowl- 
edge that  certificates  of  stock  standing  in  the  name  of  an  original 
owner  and  indorsed  in  blank  are  dealt  in  thousands  of  times,  and  dur- 
ing a  period  often  of  many  years,  without  change  of  name  of  the  orig- 
inal owner,  although  title  has  changed  on  innumerable  occasions.  But 
even  if  the  bank  had  been  put  on  inquiry,  and  had  sent  for  the  plain- 
tiff and  questioned  him  concerning  the  brokers'  right  to  pledge  the 
stock,  it  would  have  learned  nothing  that  would  even  have  warranted 
a  suspicion.  The  plaintiff  would  have  been  obliged  to  inform  the 
bank,  speaking  truthfully,  that  he  had  pledged  the  securities  with  the 
brokers,  and  that  the  brokers  were  authorized  to  rehypothecate  the 
same,  and,  further,  that  he  had  even  signed  a  consent  that  the  secu- 
rities might  be  pledged  for  a  greater  amount  than  his  indebtedness  to 
the  brokers.  Inquiry  of  the  brokers  would  have  been  fruitless.  Even 
assuming  that  the  plaintiff  was  right  in  his  contention  that  the  brokers 
were  unable  on  the  day  of  the  pledge  to  deliver  all  purchased  stock  to 
customers  on  demand,  and  that  this  was  evidence  of  a  fraud  practiced 
by  the  brokers  upon  their  customers,  the  facts  could  only  be  ascer- 
tained by  the  bank  after  putting  experts  upon  the  brokers'  books.  It 
has  taken  nearly  a  week  to  develop  the  state  of  the  accounts  upon  this 
trial,  and  even  now  their  significance  is  ip  dispute.  It  is  unreasonable 
to  impose  any  such  obligations  on  banks  in  making  loans  on  quasi  ne- 
gotiable instruments.  Business  could  not  be  transacted  on  any  such 
basis  and  the  law  imposes  no  such  unreasonable  burden. 

Judgment  for  the  defendant  Mechanics'  &  Metals  National  Bank, 
and  its  assignee,  Rohlfs,  with  costs.  The  account  between  the  plain- 
tiff and  Stoppani  &  Hotchkin  is  stated,  with  interest  from  May  18, 
1914,  at  $20,460.65,  for  which  sum  judgment  is  awarded  the  plaintiff, 
less  the  amount  which  may  remain  in  the  hands  of  the  bank  or  its  as- 
signee after  satisfying  the  balance  of  its  claim,  amounting  to  $6,435.- 
92,  out  of  the  collateral  undisposed  of,  which  said  amount  the  bank 
is  authorized  and  directed  to  pay  over  to  the  plaintiff. 

Judgment  accordingly. 


PEOPLE  T.  MARTINITIS. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  4,  1915.) 

1,  Highways  ®=>186 — Offenses  in  Use  of  Highways — "WiLLrtrL." 

Penal  Law  (Consol.  Laws,  c.  40)  §  43,  provides  that  a  person  who  will- 
fully and  wrongfully  commits  any  act  which  seriously  injures  the  person 
or  property  of  another,  for  which  no  other  punishment  is  expressly  pro- 
vided, is  guilty  of  a  misdemeanor.  Highway  Law  (Consol.  Laws,  c.  23)  { 
332,  requires  persons  meeting  on  a  highway  to  turn  to  the  right,  and  pro- 
vides a  penalty  for  failing  so  to  do.  Defendant  negligently  drove  on  the 
wrong  side  of  the  road,  colliding  with  an  automobile  and  injuring  the  oc- 
Cnimnts  of  the  automobile.  Held,  that  he  was  not  guilty  of  a  violation  of 
Bectlon  43,  as  an  act  is  not  "willful"  unless  there  is  an  intention  design- 
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edly  and  purposely  to  cause  litjury,  and  an  act,  though  intentional,  Ig  not 
willful,  unless  done  with  a  wrongful  purpose,  or  with  a  design  to  injure 
another,  or  committed  out  of  mere  wantonness  or  lawlessness. 

[Ed.  Note. — For  other  cases,  see  Highways,   Cent  Dig.   H  476,  477;  ' 
Dec.  Dig.  <8=»186. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Willful.] 

2.  HioBWATS  €=9186 — Offienses  in  TJaE  of  Highway— "Nuisahcb" — "Vubuo 
Nuisance." 

Driving  on  the  left  side  of  a  highway  is  not  a  "nuisance,"  and  does  not 
violate  Penal  Law,  §  1530,  providing  that  a  "public  nuisance"  is  a  crime, 
and  consists  in  unlawfully  doing  an  act  or  omitting  to  perform  a  duty, 
which  act  or  omission  annoys,  injures,  or  endangers  the  comfort,  repose, 
health,  or  safety  of  any  consdderable  number  of  persons,  or  unlawfully 
Interferes  with  or  obstructs,  or  tends  to  obstruct,  a  public  Iiighway. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  |S  476,  477; 
Dea  Dig.  <S=»186. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Nuisance;   PubUc  or  Common  Nuisance.] 

Appeal  from  Nassau  County  Court. 

Tony  Martjnjtis  was  convicted  of  an  oifense,  and  from  the  judgment 
of  conviction,  and  an  order  of  the  County  Court  affirming  such  convic- 
tion, he  appeals.    Reversed,  and  defendant  discharged. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Harry  W.  Moore,  of  Mineola  (John  P.  McCarthy,  of  Oyster  Bay,  on 
the  brief),  for  appellant. 

Lewis  J.  Smith,  Dist.  Atty.,  of  Mineola  (Charles  I.  Wood,  Asst.  Dist. 
Atty.,  of  Mineola,  on  the  brief),  for  the  People. 

PER  CURIAM.  [1]  On  December  12,  1914,  at  about  7:30  in  the 
evening,  defendant  was  driving  a  farm  wagon  with  two  horses  along  a 
public  road  running  between  Oyster  Bay  and  Bayville.  A  motor  car, 
passing  along  this  road,  met  the  defendant's  team,  which  had  no  lights, 
so  that  the  two  vehicles  collided.  The  shaft  of  the  cart  passed  through 
the  motor  car's  windshield,  injuring  the  driver  and  another  in  the  car. 
The  evidence  warranted  the  jury  in  finding  that  the  accident  was 
because  defendant  drove  on  the  wrong  side  of  the  road. 

Was  this  a  violation  of  section  43  of  the  Penal  Law?  This  is  the 
familiar  provision  which  makes  a  misdemeanor  any  willful  act  which 
seriously  injures  the  property  of  another,  or  which  disturbs  the  public 
peace  or  health,  or  outrages  public  decency,  for  which  no  other  punish- 
ment is  expressly  prescribed.  This  defendant  negligently  drove  on 
the  wrong  side  of  the  highway,  which  resulted  in  injury  to  person  and 
property.  But  this  section  of  the  Penal  Law  requires  that  the  injuring 
act  shall  be  "willful."  There  must  exist  an  intention  designedly  and 
purposely  to  cause  injury.  Not  every  intentional  act  is  willful.  It  must 
be  with  wrongful  purpose,  or  with  a  design  to  injure  another,  or  one 
committed  out  of  mere  wantonness  or  lawlessness.  Wass  v.  Stephens, 
128  N.  Y.  123,  128,  28  N.  E.  21. 

[2]  Driving  on  the  left  side  of  the  highway  is  not  a  nuisance,  and 
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does  not  violate  section  1530  of  the  Penal  Law.  The  conviction  in  Peo- 
ple V.  Darrs^h,  141  App.  Div.  408,  126  N.  Y.  Supp.  522,  cited  on  this 
point,  is  not  applicable.  Darragh  was  operating  a  motor  car  at  high 
speed  in  a  closely  built  up  section  of  the  city.  He  drove  into  a  crowd 
of  boys  and  killed  one.  He  was  rightly  convicted,  since  his  excessive 
speed  was  a  misdemeanor  (Highway  Law,  §  291),  giving  to  his  act  of 
running  down  the  boy  the  character  of  manslaughter  (Penal  Law,  § 
1050,  subd.  1).  But  driving  on  the  left  side  of  a  road  is  not  a  misde- 
meanor. It  subjects  the  offender  only  to  a  civil  penalty  of  $5,  to  be 
recovered  by  the  party  injured,  in  addition  to  the  damages  caused  by 
such  violation.  Highway  Law,  §  332.  Modern  traffic  conditions  upon 
country  roads  at  night  may  well  call  for  more  strict  regulations  to  pre- 
vent collision,  but  this  consideration  is  for  the  Legislature.  A  civil 
penalty  having  been  affixed  for  driving  on  the  wrong  side  of  the  road, 
that  infraction  is  not  subject  to  prosecution  under  the  Penal  Law. 

The  judgment  of  conviction  of  the  Court  of  Special  Sessions,  and 
order  of  the  County  Court  of  Nassau  County,  affirming  said  conviction, 
should  therefore  be  reversed,  and  the  defendant  discharged. 


PEOPLE  ex  rel.  IiOOMIS  v.  PUBDT  et  al.,  Commissioners  of  Taxes  and 
Assessments  of  City  of  New  York. 

(Supreme  Court,  Appellate  Division,  Second  Department    May  28,  1915.) 

Taxation  ®=»496 — Assessments — Cebtiobabi  to  Review— Costs. 

Tlie  provision  of  Tax  Law  (Consol.  Laws,  c.  60)  8  294,  that  In  certi- 
orari proceedings  to  review  assessments,  costs  and  disbursements  stiall 
be  awarded  against  the  petitioners  if  the  assessment  Is  reduced  less  than 
one-half  of  the  reduction  claimed  before  the  assessing  officers,  is  manda- 
tory, not  directory. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  $S  890-910;  Dec. 
Dig.  <&s>496.] 

Appeal  from  Special  Term,  Kings  County. 

Certiorari  by  the  People,  on  the  relation  of  Guy  Loomis,  against 
Lawson  Purdy  and  others,  as  Commissioners  of  Taxes  and  Assess- 
ments of  the  City  of  New  York.  From  so  much  of  an  order  reducing 
the  taxation  as  denied  costs  to  the  Commissioners,  the  Commissioners 
appeal.    Modified,  and  costs  awarded  to  Commissioners. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Curtis  A.  Peters,,  of  New  York  City  (Addison  B.  Scoville,  of  New 
York  City,  on  the  brief),  for  appellants. 

George  E.  Brower,  of  Brooklyn,  for  respondent. 

CARR,  J.  The  relator  is  the  owner  of  certain  real  estate  in  the 
borough  of  Brooklyn,  which  was  assessed  for  taxation  in  the  year 
1914  at  the  value  of  $28,500.  He  protested  to  the  board  of  tax  com- 
missioners against  the  assessment  of  $28,500,  and  claimed  that  it  should 
be  reduced  to  the  amount  of  $14,000.    His  protest  was  overruled,  and 
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no  reduction  was  made.  Thereupon  he  obtained  a  writ  of  certiorari 
to  review  the  assessment,  and  the  result  of  the  determination  of  the 
certiorari  proceedings  was  a  reduction  of  the  assessed  valuation  in  the 
sum  of  $6,500,  which  is  less  than  one-half  of  the  reduction  which  he 
had  claimed  before  the  tax  commissioners.  They  claimed  to  be  en- 
titled to  an  award  of  costs  against  the  relator  under  the  provisions  of 
section  294  of  the  Tax  Law.  The  learned  court  at  Special  Term  de- 
nied the  claim  of  the  tax  commissioners  for  costs,  and  from  that  part  o£ 
the  order  which  denied  costs  the  tax  commissioners  have  appealed. 
Section  294  reads  as  follows : 

"Costs  sball  not  be  allowed  against  the  officers  whose  proceedings  may  be 
reyiewed  under  any  such  writ  unless  It  shall  appear  to  the  court  that  they 
acted  with  gross  negligence  or  In  bad  faith  or  with  malice  In  making  the  as- 
sessment complained  of.  If  the  writ  shall  be  quashed  or  the  assessment 
confirmed,  or  if  the  assessment  complained  of  shall  be  reduced  by  an  amount 
less  than  half  the  reduction  claimed  before  the  assessing  officers,  costs  and 
disbursements  shall  be  awarded  against  the  petitioner.  If  the  assessment 
shall  be  reduced  by  an  amount  greater  than  half  the  reduction  claimed  be- 
fore the  assessing  officers,  costs  and  disbursements  sball  be  awarded  against 
the  tax  district  represented  by  the  officers  whose  proceedings  may  be  re- 
viewed. The  costs  and  disbursements  shall  not  exceed  those  taxable  in  an  ac- 
tion upon  the  trial  of  an  Issue  of  fact  in  the  Supreme  Court,  except  that  if 
evidence  shall  be  taken  there  shall  be  included  in  the  taxable  costs  and  dis- 
bursements the  expense  of  furnishing  to  the  court  or  to  the  referee  a  copy 
of  the  stenographer's  minutes  of  the  evidence  taken." 

The  learned  court  at  Special  Term  was  of  opinion  that  the  word 
"shall,"  as  used  in  the  statute,  was  not  mandatory,  but  was  construable 
properly  as  meaning  "may,"  and  that  the  granting  or  refusal  of  costs 
was  discretionary,  and  not  obligatory.  The  court  stated  its  views  in  a 
memorandum  clearly  and  forcefully.  The  real  question  on  this  appeal 
is  whether  the  matter  has  not  been  determined  already  in  hostility  to 
the  view  which  prevailed  at  Special  Term.  The  appellants  rely  upon 
People  ex  rel.  New  York  Mail  &  Transportation  Co.  v.  State  Board  of 
Tax  Commissioners,  163  App.  Div.  944,  148  N.  Y.  Supp.  1137,  affirmed 
212  N.  Y.  605,  106  N.  E.  1041.  There  is  no  reported  opinion  in  that 
case  in  either  court.  Therefore  we  have  examined  the  original  records, 
to  see  if  this  precise  point  was  necessarily  involved  and  determined.  In 
that  case  the  petitioner  was  successful  in  obtaining  a  reduction  of  an  as- 
sessment for  taxation,  but  the  amount  of  the  reduction  obtained  in  the 
certiorari  proceedings  was  less  than  one-half  the  reduction  which  the 
relator  had  claimed  before  the  tax  commissioners.  Costs  were  awarded 
against  it,  and  it  appealed  from  that  part  of  the  order  in  the  certiorari 
proceedings.  The  decision  of  the  Special  Term  awarding  costs  against 
the  petitioner  was  affirmed  in  the  Appellate  Division  and  Court  of  Ap- 
peals. The  briefs  show  that  the  city  of  New  York  took  the  position 
that  the  award  of  costs  to  it  was  mandatory  under  section  294  of  the 
Tax  Law,  and  it  cited  in  support  of  its  contention  the  decision  in  People 
ex  rel.  Rome,  W.  &  O.  R.  R.  Co.  v.  Jones,  43  Hun,  131,  134,  where 
section  6  of  chapter  269  of  the  Laws  of  1880  was  construed 

Section  294  of  the  Tax  Law  is  an  amplification  and  re-enactment  of 
the  earlier  statute,  and  its  language  must  be  interpreted  in  the  same 
sense  in  which  it  was  used  originally,  unless  it  appears  fairly  otherwise. 
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We  feel  constrained,  therefore,  to  hold  that  the  case  at  bar  is  covered 
by  the  prior  decisions,  above  referred  to.  This  view  requires  that  the 
order,  so  far  as  appealed  from,  should  be  so  modified  as  to  award  the 
costs  of  the  proceeding  to  the  tax  commissioners  and  against  the  re- 
lator, to  be  taxed  as  provided  in  section  294  of  the  Tax  Law ;  the  modi- 
fication being  made  as  a  matter  of  law,  and  not  of  discretion,  and 
without  costs  of  this  appeal. 

Order  modified,  to  the  extent  of  awarding  costs  to  the  appellants,  to 
be  taxed  as  provided  by  section  294  of  the  Tax  Law,  such  modification 
being  made,  not  in  the  exercise  of  discretion,  but  as  a  matter  of  law, 
and,  as  so  modified,  order  affirmed,  without  costs  of  this  appeal.  All 
concur. 


TREACT  V.  REALTY  ASSOCIATES. 
(Supreme  Coart,  Appellate  Division,  Second  Department.    May  28,  1915.) 

1.  Watebs  and  Wateb  Courses  <S=>126 — Collected  Waters— Duties. 

Where  waters  are  gathered  In  a  central  depression  In  a  roof,  where  they 
■may  run  over  and  be  discharged  on  an  adjoining  building,  the  party  col- 
lecting them  is  botind  to  exercise  a  degree  of  care  commensurate  with 
the  danger;  hence  an  averment  in  a  complaint  that  defendant  allowed 
the  escape  pipe  to  become  clogged,  so  that  the  waters  were  dammed  and 
flooded  plalntlfTs  premises,  calls  on  defendant  to  explain. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
H  139,  141,  142;   Dec.  Dig.  <8s9l2e.] 

2.  Pleadiits  ^=>214 — ^Demurreb— Effect  of. 

A  demurrer  not  only  admits  the  facta  well  pleaded,  but  others  that 
may  be  implied  by  fair  intendment. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  fS  525-534;  Dec. 
Dig.  <S=>214.] 

3.  Pleading  ^=>216 — Deuubbeb— Questions  Reviewable. 

Where  the  complaint  averred  that  defendant  collected  water  in  a  cen- 
tral depression  on  its  roof,  and  that  as  the  escape  pipe  became  clogged 
it  overflowed  plalntilTs  premises,  the  question  of  the  degree  of  .care  which 
defendant  owed  not  to  inflict  any  injury  thereby  cannot  be  determined 
on  demurrer;  the  only  question  to  be  reviewed  being  whether  the  com- 
plaint stated  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  635-539 ;  Dec. 
Dig.  «=s>2ie.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Richard  Treacy  against  the  Realty  Associates.-  From 
an  order  denying  its  motion  for  judgment  on  the  pleadings,  and  over- 
ruling its  demurrer,  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

L)mn  C.  Norris,  of  Brooklyn,  for  appellant. 

M.  F.  McGoldrick,  of  Brooklyn,  for  respondent 

PUTNAM,  J.  The  complaint  is  for  damage  suffered  by  the  lessee 
and  occupant  of  No.  48  Myrtle  avenue,  by  an  incursion  of  rainwater 
that  overflowed  from  the  roof  of  the  adjacent  building.    This  roof 

4s>For  other  eases  see  same  topic  ft  KET-NUMBBR  In  all  Key-Numbered  Dlgesta  &  Indexes 


Digitized  by 


Google 


796  163  NBW  TOBK  SUPPLBHBNT  (Sup.Ct. 

sloped  inward  toward  the  center,  forming  a  well  or  depression.  De- 
fendant had  a  low  wall  extending  along  its  line  abutting  on  the  plain- 
tiff's premises.  A  leader  was  arranged  to  carry  off  water  from  this 
well.    The  complaint  stated : 

"That  at  various  times  between  the  Ist  and  6th  days  of  July,  1914,  the 
leader  on  defendant's  premises  which  drained  the  roof  thereof  became 
choked  and  clogged  with  refuse  and  rubbish  and  failed  to  carry  off  the  water. 
That  as  a  result  thereof,  and  on  the  1st  and  5th  days  of  July,  1914,  the 
water  collected  In  the  well  or  depression  in  the  center  of  said  roof  caused 
by  the  slope  thereof,  overflowed  the  wall  of  the  defendant's  premises  aud 
percolated  through  the  walls  of  the  plaintiff's  buUding  into  the  various  floors 
thereof." 

[1,  2]  Defendant's  demurrer  to  this  has  been  overruled.  Such  an 
arrangement  of  the  roof,  so  as  to  gather  water  into  a  central  depres- 
sion, which  may  run  over  and  be  discharged  upon  an  adjoining  build- 
ing, manifestly  threatening  legal  harm  to  the  neighbor,  requires  a 
degree  of  care  measured  by  the  danger.  And  this  duty  applied  es- 
pecially to  the  leader,  which  seems  to  be  all  under  defendant's  control 
and  supplied  the  only  safe  exit  for  the  water  thus  collected.  That 
such  an  escape  pipe  had  become  choked  and  clogged  with  refuse  and 
rubbish,  and  so  failed  to  let  the  water  out,  was  an  allegation  which 
called  on  defendant  to  explain,  and  to  show  how  this  rainwater  was 
impounded,  notwithstanding  defendant's  performance  of  its  duties. 
A  complaint  which  states  facts  that  give  rise  to  a  duty  is  not  defec- 
tive, if  it  omit  the  conclusion  of  law  to  be  drawn  from  the  facts  set 
forth.  Case  v.  Carroll,  35  N.  Y.  385,  391 ;  29  Cyc.  567.  Besides  the 
facts  pleaded,  a  demurrer  also  admits  other  facts  that  may  be  implied 
by  fair  intendment.    Sage  v.  Culver,  147  N.  Y.  241,  41  N.  E.  513. 

[3]  We  think,  therefore,  that  this  complaint  showed  such  a  duty 
towards  plaintiff  as  to  call  on  defendant  to  answer.  40  Cyc.  651.  On 
demurrer,  the  court  is  not  in  a  position  to  determine  whether  defend- 
ant's roof  depression  and  the  leader  therefrom  called  for  ordftiary 
care,  or  if  the  danger  from  water  so  collected  was  such  as  to  impose 
on  defendant  a  higher  requirement  not  to  inflict  injury  on  the  premises 
adjoining.  Fitzpatrick  v.  Welch,  174  Mass.  486,  55  N.  E.  178,  48  I- 
R.  A.  278;  Jutte  v.  Hughes,  67  N.  Y.  267,  272. 

The  order  overruling  the  demurrer  should  be  afiirmed,  with  $10 
costs  and  disbursements. 

THOMAS,  CARR,  and  RICH,  JJ.,  concur.  JENKS,  P.  J.,  not 
voting. 


PEOPLE  v.  MICHAELS. 
(Supreme  Court,  Appellate  Division,  Second  Department    May  25,  1915.) 
1,  Witnesses  <S=»361 — Impbachmbnt— Bights  of  Witniss. 

Where  accused  on  cross-examination  admitted  that  be  had  been  previ- 
ously convicted  of  a  crime,  he  cannot  show  that  his  conviction  was  il- 
legal. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  {{  1167-1175; 
Dec.  Dig.  <g=>3ei.] 
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2.  WlTNKSSM   €=>361 — IVFBi^CHMENT — FOSMXB  CONVICTION. 

Where,  on  cross-examination,  accused  admitted  be  bad  been  convicted 
of  crime,  be  is  entitled  to  state  the  facts  upon  which  the  conviction  rests, 
though  not  to  refute  them. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent.  Dig.  {§  1167-U75; 
Dec.  Dig.  iS=»3ei.] 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

Benjamin  Michaels  was  convicted  of  possessing  cocaine,  and  he  ap- 
peals.   Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON,  and 
RICH,  JJ. 

William  Adams  Robinson,  of  Brooklyn,  for  appellant. 

Harry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey,  Dist.  Atty.,  and  Hersey  Egginton,  Asst.  Dist.  Atty.,  both  of 
Brooklyn,  on  the  brief),  for  the  People. 

THOMAS,  J.  [1]  The  evidence  sustains  the  conviction.  The  de- 
fendant upon  cross-examination  testified  that  he  had  been  convicted  of 
a  crime,  and  it  is  urged  that  he  should  have  been  allowed  greater  lati- 
tude in  explaining  the  circumstances.  In  an  earlier  action  between  him 
and  the  people,  it  was  decided  that  he  had  been  guilty  of  a  larceny.  That 
fact  was  established.  Here  the  people  would  use  the  judgment  estab- 
lishing the  fact  to  affect  the  defendant's  credibility  as  a  witness.  The 
defendant  urges  that  the  judgment  invoked  for  such  purpose  loses  its 
force  as  an  estoppel,  and  that  the  fact  determined  by  it  is  the  subject 
of  renewed  controversy.  It  was  an  issuable  fact  on  the  first  trial.  It 
is  used  collaterally  on  the  present  trial  to  diminish  or  to  destroy  the 
credibility  of  the  same  defendant.  But  the  judgment  does  not  lose  its 
verity  between  the  parties  because  it  is  used  to  prove  a  collateral  and 
material,  although  not  an  issuable,  fact. 

The  inquiry  may  be  approached  in  a  different  way.  Indeed,  it  is 
considered  by  another  method  in  that  learned  treatise,  Wigmore  on 
Evidence,  §  1116.  It  is  not  necessary  to  determine  what  the  rule  would 
be  in  a  civil  action,  or  in  an  action  where  the  witness  is  not  a  party. 
It  is  observed,  however,  that  in  some  jurisdictions  a  witness,  although 
not  a  party,  cannot  show  that  his  conviction  in  another  action  was  ille- 
gal. State  V.  Leo,  80  N.  J.  Law,  21,  77  Atl.  523;  Commonwealth  v. 
Galligan,  ISS  Mass.  54,  28  N.  E.  1129.  In  the  last  case  it  was  decided 
that  Sie  witness  was  properly  denied  opportunity  to  state  facts  and  cir- 
cumstances connected  with  his  conviction  of  a  crime,  as  the  question 
would  permit  statement,  not  only  of  the  degree  of  the  crime,  but  of 
matters  contradicting  the  record.  In  the  present  case  the  defendant 
explained  that  he  lost  the  money  and  that  he  was  convicted  of  stealing 
it,  and  his  statement  that  he  did  not  steal  the  money  was  left  before  the 
jury,  although  objection  to  it  was  sustained.  But  he  was  properly  de- 
nied the  privilege  of  explaining  the  transaction,  inasmuch  as  the  ques- 
tion was  broad  enough  to  allow  him  to  deny  the  validity  of  the  judg- 
ment. I  may  add  that  it  has  been  decided  in  Massachusetts  that  a  wit- 
ness in  an  action,  civil  or  criminal,  whether  he  be  a  party  or  otherwise, 
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cannot  show  that  he  was  innocent  of  a  crime  Gf  which  he  was  else- 
where convicted.  Commonweahh  V.  Feldman,  131  Mass.  588;  Lamour- 
eux  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  169  Mass.  338.  47  N.  E.  1009. 

[2]  Where,  as  in  the  present  case,  the  evidence  is  gained  by  parol, 
the  witness  should  be  permitted  to  state  the  facts  upon  which  the  find- 
ing of  guilt  rests,  but  not  to  refute  the  facts;  otherwise,  the  jury  would 
not  be  informed  of  the  nature  and  extent  of  the  defendant's  guilt.  The 
matter  was  sufficiently  made  known  in  the  present  case.  At  least,  the 
question  excluded  permitted  the  witness  to  testify  to  inadmissible 
things.    The  judgment  of  conviction  should  be  affirmed. 

The  parties  hereto  having  stipulated  in  open  court  that  this  case  may 
be  disposed  of  by  a  court  of  four,  the  decision  is  as  follows :  Judgment 
of  conviction  of  the  Court  of  Special  Sessions  affirmed.    All  concur. 


In  re  NORTON. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  25,  191S.) 

Appeal  and  Erbob  €=383 — ^Decisions  Reviewabi*— Final  Obdebs  in  Spe- 
cial Procebdinos. 

Membership  Coiporatlons  Law  (Consol.  Laws,  c.  35)  {  16,  provides  tliat 
such  corporations,  witli  their  books  and  vouchers,  shall  be  subject  to  the 
visitation  of  a  Justice  of  the  Supreme  Court  or  any  person  appointed  by 
such  court;  that  if  it  appears  by  verified  petition  that  the  corporation, 
or  its  directors,  have  misappropriated  its  funds,  etc.,  the  court  may  order 
the  directors  to  show  cause  why  they  should  not  be  required  to  file  an 
inventory,  with  a  detailed  statement  of  the  corporation's  transactions; 
that  the  court  may  proceed  to  take  an  account  and  enter  a  final  order 
determining  the  amount  of  property  held  by  the  corporation,  its  income, 
whether  any  property  has  been  misappropriated,  etc.,  from  which  final 
order  an  appeal  may  be  taken  to  the  Appellate  Division.  Held,  that  no 
appeal  is  authorized  from  an  interlocutory  order  devolving  upon  a  ref- 
eree the  power  of  visitation  and  making  certain  conclusions  as  to  the 
respective  rights  In  the  property  and  Income  of  the  corporation,  as  the 
remedy  by  visitation  has  always  been  summary,  and  Intermediate  appeals 
would  defeat  the  "speedy  and  inexpensive  Judicial  investigation"  which 
the  coumiissioners  of  statutory  revision  had  in  mind  in  revising  that  sec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  E'rror,  Cent  Dig.  U  523- 
527 ;  Dec.  Dig.  «8=»83.] 

Appeal  from  Special  Term,  Kings  County. 

Proceeding  on.  the  petition  of  Peter  J.  Norton,  under  section  16  of 
the  Membership  Corporations  Law,  for  a  visitation  by  a  justice  of  the 
Supreme  Court  of  the  Springfield,  Long  Island,  Cemetery  Society. 
From  an  interlocutory  order,  the  society  and  certain  of  its  directors 
appeal.    Appeal  dismissed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  RICH, 
and  PUTNAM,  JJ. 

Alton  B.  Parker,  of  New  York  City  (Antonio  Knauth,  of  New  York 
City,  and  Daniel  Day  Walton,  of  San  Juan,  Porto  Rico,  on  the  brief), 
for  appellants. 

Robert  H.  Wilson,  of  Brooklyn,  for  respondent. 
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PUTNAM,  J.  On  the  petitioner's  application,  the  court  at  Special 
Term  devolved  upon  a  referee  the  power  of  visitation  to  be  exercised 
under  section  16  of  the  Membership  Corporations  Law  (Laws  1909, 
c.  40),  with  certain  conclusions  as  to  the  respective  rights  in  this  prop- 
erty and  in  the  income  from  sales  of  cemetery  lots.  The  cemetery  so- 
ciety has  appealed  from  each  and  every  part  of  this  order. 

Will  an  appeal  lie  from  such  an  order,  which  is  not  final?  The  pow- 
er of  visitation  over  a  corporation  originally  was  administrative,  and 
not  judicial.  Eleemosynary  and  secular  corporations,  like  hospitals  and 
collies,  with  any  abuses  of  administration,  could  be  visited,  reformed, 
redressed,  and  amended  by  the  king  himself.  In  putting  JEorth  these 
corrective  powers,  the  chancellor  acted  for  the  crown,  and  not  as  a 
court.    Thus  Kent,  C,  said: 

"In,  respect  to  charitable  Institutions,  the  chancellor  exercises  the  power  of 
visitation,  as  the  personal  representative  of  the  crown.  It  appertains  to 
the  person  who  holds  the  great  seal,  rather  than  to  the  Court  of  Chancery, 
as  a  court  of  equity  Jurisdiction.  Ex  parte  Dann,  9  Vesey,  547.  It  may  be 
exercised  by  a  commission  issued  under  the  great  seal."  Attorney  Qeneral 
V.  Utlca  Insurance  Co.  (1817)  2  Johns.  Ch.  371,  388. 

Although  this  visitation  of  corporations  may  have  been  derived  from 
that  supervision  long  familiar  in  the  ecclesiastical  law,  the  powers  of 
a  visitor  under  the  two  systems  became  very  different  in  their  exercise. 
An  ecclesiastical  visitor  was  considered  as  a  quasi  court,  so  that  appeals 
might  be  taken  from  his  decisions.  2  Phill.  Eccl.  Law,  p.  1046.  But 
the  determination  of  a  visitor  as  to  a  hospital,  college,  or  charitable 
corporation  was  definitive,  as  no  appeal  lay  to  the  king  or  elsewhere. 
Comyns'  Dig.  art.  "Visitor."  B ;  2  Kent,  Cora.  *302.  At  the  present 
time  in  England  such  a  visitor,  instead  of  a  court,  is  rather  an  arbitra- 
tor, acting  under  certain  directions,  and  his  decision  on  matters  within 
his  jurisdiction  is  final,  and  not  subject  to  court  review.  Even  the  vis- 
itor himself  cannot  relieve  against  his  own  sentence.  Halsbury,  Laws 
of  England,  vol.  4,  p.  288. 

In  this  country,  visitation  is  by  the  government  itself,  through  the 
medium  of  the  courts.  2  Kent,  Com.  240.  The  New  York  statute  of 
1848,  to  incorporate  benevolent,  charitable,  scientific,  and  missionary 
societies,  declares  all  institutions  so  formed  subject  to  visitation  and 
inspection  of  the  Justices  of  the  Supreme  Court,  or  by  any  person  ap- 
pointed by  the  court  for  that  purpose.  Laws  1848,  c.  319,  §  8.  Such 
visitation  was  also  conferred  in  other  acts  for  the  formation  of  special 
kinds  of  corporati<Mis.  Laws  1865,  c.  368,  §  8;  Laws  1875,  c.  267, 
§  9;  Id.  c.  343,  §  7;  Laws  1888,  c.  293,  §  6.  None  of  these  acts  gave 
any  right  of  appeal,  so  that  here,  as  in  England,  the  sentence  of  a  vis- 
itor in  the  course  of  his  oversight  of  such  a  corporation  was  final. 
But  in  1895  the  commissioners  of  statutory  revision,  merging  these  dis- 
persed acts  into  the  Membership  Corporations  Law  (chapter  43  of  the 
General  Laws),  included  institutions  not  strictly  charitable.  Visitation 
was  provided  by  section  16.  Upon  an  account  directed  to  be  taken  be- 
fore a  referee,  the  court,  after  hearing,  is  to  enter  a  final  order  deter- 
mining whether  the  corporate  funds  have  been  misappropriated,  from 
which  final  order  any  party  aggrieved  might  appeal  to  the  General 
Term  of  the  Supreme  Court  and  to  the  Court  of  Appeals.    Laws  1895, 
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c.  559,  §  16,  now  Consolidated  Laws,  c.  35  (Laws  1909,  c.  40)  §  16, 
changing  the  former  General  Term  to  Appellate  Division. 

The  revisers  said  their  purpose  was  a  "speedy  and  inexpensive  judi- 
cial investigation."'  Rep.  Com.  Stat.  Revision  1895,  Mem.  Corp.  Law, 
p.  18.  This  salutary  object  might  be  lost  if  successive  appeals  were 
to  lie  from  the  order  naming  a  visitor,  or  from  other  orders  interme- 
diate the  application  and  the  final  order.  An  object  of  visitation  often 
is  to  ascertain  the  corporate  property  by  an  inventory,  checked  and 
sifted  by  the  visitor's  research  and  probe  into  the  corporate  acts  (al- 
though that  is  not  the  special  relief  here  sought),  which  result  might  be 
so  obstructed  as  to  be  without  practical  avail  if  those  inside  the  cor- 
poration could  hold  off  the  visitor  by  taking  suspensive  appeals.  In 
accordance  with  its  purpose  to  let  in  light,  correct  abuses,  and  ascertain 
a  corporation's  true  condition,  the  remedy  by  visitation  has  been  always 
summary  and  not  admitting  of  obstructive  procedure.  The  revisers 
had  this  in  mind,  and,  even  without  their  expressed  words,  would  be 
presumed  to  have  preserved  the  original  force  of  such  a  protective 
measure. .  By  grantmg  an  appeal  from  the  final  order,  they  surely  did 
not,  against  their  aim  and  purpose,  let  in  the  whole  series  of  inter- 
mediate appeals,  by  which  the  very  thing  they  sought  could  be  made  of 
little  or  no  avail.  Matter  of  the  Commissioner  of  "Public  Works,  111 
App.  Div.  285,  97  N.  Y.  Supp.  503,  affirmed  185  N.  Y.  391,  78  N.  E- 
146;  Code  of  Civil  Procedure,  §  1361.  While  the  Appellate  Division 
of  the  First  Department  modified  an  intermediate  order  for  visitation 
by  striking  out  an  injunction  as  not  a  legitimate  part  of  such  a  remedy 
(Matter  of  Greene,  153  App.  Div.  8,  138  N.  Y.  Supp.  95),  that  review 
did  not  discuss  the  question  of  the  appealability  of  such  an  interlocu- 
tory visitation  order,  which  point  does  not  appear  to  have  been  there 
raised. 

The  appeal  is  therefore  dismissed,  with  $10  costs  and  disbursements. 
All  concur. 

The  parties  hereto  having  stipulated  in  open  court  that  a  justice  may 
be  substituted  in  place  of  BURR,  J.,  deceased,  Mr.  Justice  STAPLE- 
TON  was  so  substituted. 


WEBSTER  V.  M.  W.  KELLQGG  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    June  4,  1915.) 

1.  EXECUTOBS  AND   ADUINISTBATOBS  <g=>443 — Acnoira — ^PLEADdNG ^DSNIAI.  OF 

Repbesentative  Capacity. 

Under  Code  Civ.  Proc.  i  532,  providing  that,  in  pleading  a  Judgment  or 
other  determination  of  a  court  or  officer  of  special  Jurisdiction,  it  is  not 
necessary  to  state  the  facts  conferring  jurisdiction,  but  that  the  judgment 
or  determination  may  be  stated  to  have  been  duly  given  or  made,  and 
that  if  such  aUegatlon  Is  controverted  the  party  pleading  mnst  on  the 
trial  establish  the  facts  conferring  jurisdiction,  in  an  action  by  an  ad- 
ministratrix, a  denial  of  the  allegation  that  the  letters  of  administration 
were  duly  Issued  raised  an  issue  as  to  the  jurisdiction  of  the  Surrogate's 
Court  to  issue  such  letters. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Ooit 
Dig.  J§  1798-1811,  1823-1830,  1842-1845,  1848;   Dec,  Dig.  «=»443.] 
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2.  Executors  and  AoiamsxaATOBS  ^3»29  —  ApvonnTttxnr  —  Coixatsaai.  At- 

tack. 

Tbe  Issuance  of  letters  of  administration  by  the  Surrogate's  Court  could 
be  attacked  In  an  action  by  the  administratrix  only  for  fraud  or  collu- 
sion, but  tbe  establishment  of  actual  fraud  was  not  essential. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  Sf  177-182,  1411;   Dec.  Dig.  ®=>29.] 

3.  Executors  and  Administratobs  ®=»10 — Jurisdiction  to  Appoint — Domi- 

cile OF  PARraEs — Questions  of  Fact. 

Tinder  Code  Civ.  Proc.  i  2476,  giving  the  Surrogate's  Court  of  each 
coraity  exclusive  jurisdiction  to  grant  letters  of  administration  where  the 
deccHlent  at  the  time  of  his  death  was  a  resident  of  such  county,  the  ques- 
tion of  residence  is  one  of  fact. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  «  22,  23;  Dec.  Dig.  «=»10.] 

4.  Executors  and  ADinNisraAToas  €=9449 — ^Actions — ^Bubdbn  of  Pbovino 

Lboal  Appointment. 

Under  Code  Civ.  Proc.  §  532,  where,  in  an  action  by  an  administrator, 
the  allegation  that  her  letters  of  administration  were  duly  issued  was  de- 
nied, she  was  bound  to  establish  the  facts  conferring  jurisdiction  on  the 
court  granting  such  letters  of  administration. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  iS  1880-1854;   Dec.  Dig.  <8=»449.] 

5.  EiXECUTOBS    AND     ADMINISTRATORS    €=>10— ACTIONS — SUFFIdBNOT    OF    EVI- 

DENCE. 

In  an  action  by  an  administratrix,  evidence  A  eld  gnffident  to  make  a 
question  for  the  jury  as  to  the  residence  of  plaintiff's  Intestate  at  the 
time  of  his  death,  and  to  support  Its  finding  that  be  was  a  resident  of 
Kings  county,  in  which  the  letters  of  administration  were  granted,  though 
with  hia  wife  he  had  been  living  for  some  time  in  Connecticut,  where  his 
employer  had  a  contract  to  be  performed. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  M  22,  23;  Dec.  Dig.  <S=>10.] 

6.  DoMicna  «=»10— Evidence — Sufficienct. 

In  tbe  absence  of  direct  evidence  of  a  person's  domicile  of  origin,  evi- 
dence that  he  and  his  wife  lived  in  Brooklyn  for  eight  years  justified  the 
conclusion  that  he  had  adopted  Brooklyn  as  his  residence. 

[Ed.  Note. — For  other  cases,  see  Domicile,  Cent  Dig.  {  39;  Dec.  Dig. 
<&=»10.] 

7.  Domicile  ®=»S — Presumption  of  Continuance. 

Where  a  person  was  shown  to  have  adopted  a  place  as  his  residence, 
such  residence  was  deemed  to  continue  until  there  was  proof  of  a  change 
of  location  with  tbe  intent  to  make  tbe  new  location  a  residence. 

[Ed.  Note.— For  other  cases,  see  Domicile,  Cent  Dig.  §{  86,  37;  Dec. 
Dig.  «=>8.] 

&  Appeal  and  Error  <8=9930 — Review — ^Presumptions — General  "Verdict. 
Where  no  special  finding  was  requested,  and  the  jury  found  a  general 
verdict  for  plaintiff,  it  must  be  assumed,  unless  the  contrary  appear,  that 
the  jury  found  all  the  essential  facts  of  which  there  was  sutlioient  evi- 
dence consistently  with  the  verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §{  3755- 
8761;   Dec.  Dig.  <S=>930.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mary  B.  Webster,  as  administratrix  of  Clarence  L.  Web« 
ster,  deceased,  against  the  M.  W.  Kellogg  Company  and  another.  From 
a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  its  motion 
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for  a  new  trial,  the  defendant  New  York,  New  Haven  &  Hartford 
Railroad  Company  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON,  and 
RICH,  JJ. 

J.  W.  Carpenter,  of  Brooklyn,  for  appellant. 

Vine  H.  Smith,  of  New  York  City,  for  respondent. 

JENKS,  P.  J.  [1,2]  Appellant  avowedly  presents  but  one  question 
— ^the  jurisdiction  of  the  Surrogate's  Court  of  the  county  of  Kings  to 
issue  letters  of  administration.  The  denial  of  the  allegation  that  the 
letters  were  "duly  issued"  raised  an  issue  (section  532,  Code  of  Civil 
Procedure ;  Ziemer  v.  Crucible  Steel  Co.,  99  App.  Div.  169,  90  N.  Y. 
Supp.  962),  and  enabled  the  defendants  to  make  an  attack,  but  only 
for  fraud  or  for  collusion  (Ziemer  v.  Crucible  Steel  Co.,  supra;  Hoes 
V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  173  N.  Y.  435,  66  N.  E.  119).  The 
jurisdiction  of  the  Surrogate's  Court  was  exercised  upon  the  fact  that 
the  deceased  was  "at  the  time  of  his  death  a  resident  of  the  county  of 
Kings."  See  section  2476,  Code  of  Civil  Procedure.  The  attack  was 
directed  against  such  residence.  At  the  close  of  proof,  the  defendants 
moved  to  dismiss  the  plaintiff  upon  the  ground,  inter  alia,  that  the  court 
had  no  jurisdiction,  and  the  court  reserved  decision,  but  subsequently 
denied  that  motion,  as  well  as  a  motion  for  a  new  trial  made  upon  that 
ground. 

[3,  4]  The  question  of  residence  is  one  of  fact.  Dupuy  v.  Wurtz, 
S3  N.  Y.  556.  See,  too.  Matter  of  Newcomb,  192  N.  Y.  at  250,  84  N. 
E.  950.  The  establishment  of  "actual  fraud"  was  not  essential.  Hoes 
V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  supra,  173  N.  Y.  at  442,  66  N.  E.  119. 
The  plaintiff  was  bound  to  establish  the  facts  conferring  jurisdiction. 
Section  532  of  the  Code  of  Civil  Procedure.  In  Dupuy  v.  Wurtz, 
supra,  Rapallo,  J.,  for  the  court,  says  that  there  is  no  positive  rule 
that  regulates  the  determination  of  the  question  of  residence,  but  that 
necessarily  the  conclusions  must  be  drawn  from  all  of  the  circum- 
stances. 

[6-7]  I  think  that  the  court  could  not  have  disposed  of  the  issue  as 
a  matter  of  law,  in  that  there  was  no  proof  that  the  plaintiff  was  a 
resident  of  the  county  of  Kings  at  the  time  of  his  death,  and  I  think 
that  the  court  did  not  err  in  denial  of  a  motion  to  set  aside  the  verdict 
(which  necessarily  found  such  residence)  as  contrary  to  the  evidence. 
The  proof  was  confined  to  the  testimony  of  the  plaintiff.  Her  credible 
and  undisputed  testimony  is  that  she  and  the  decedent  lived  in  their 
home  in  Brooklyn,  Kings  county,  for  eight  years,  and  that  the  intestate 
went  therefrom  to  Cos  Cob,  in  Connecticut,  to  work  for  his  employer, 
who  had  a  contract  to  be  performed  at  that  place.  At  first  she  remain- 
ed in  Brooklyn,  but  thereafter  she  joined  her  husband  in  Cos  Cob,  and 
lived  there  with  him  from  the  middle  of  November  until  the  following 
March,  when  he  was  killed  in  the  course  of  that  employment.  When 
he  went  to  Cos  Cob,  he  lived  in  a  boarding  house,  and  there  is  no  proof 
that  when  she  went  to  him  there  was  any  change  in  his  method  of 
living.  They  had  no  children,  and  he  was  a  wage-earner  receiving 
about  $20  a  week. 
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There  is  no  direct  evidence  of  the  intestate's  domicile  of  origin,  and 
the  proof  justified  a  conclusion  that  the  intestate  adopted  Brooklyn 
as  his  residence.  Elbers  &  Kraffts  v.  United  Ins.  Co.,  16  Johns.  128- 
132.  Such  residence  is  deemed  to  continue  until  there  was  proof  of  a 
change  of  location  with  the  intent  to  make  the  new  location  a  residence. 
Chaine  v.  Wilson,  1  Bosw.  673,  Woodruff,  J.,  for  the  court.  If  the  in- 
testate went  to  Cos  Cob  because  his  employment  necessarily  required 
him  to  be  there,  such  a  stay  did  not  affect  his  permanent  residence. 
Hislop  V.  Taaffe,  141  App.  Div.  40-42,  125  N.  Y.  Supp.  614,  and  au- 
thorities cited.  The  fact  that  his  wife  went  to  him  is  not  of  cogent 
significance.  It  was  natural  enough;  in  that  it  saved  his  expense  of 
travel  to  and  from  Brooklyn,  when  the  alternative  was  a  separation 
from  his  wife  during  an  employment  of  some  months.  It  is  true  that 
he  did  not  keep  a  physical  home  in  Brooklyn  after  his  wife  came  to  him 
in  Cos  Cob.  If  he  had  been  a  man  of  means,  or  if  he  had  gone  to  Cos 
Cob  to  carry  on  business  for  himself,  such  fact  might  have  been  much 
more  significant  of  his  intent  to  become  a  resident  of  Connecticut. 
Further,  her  testimony  is  that,  after  she  went  to  Cos  Cob,  her  husband 
was  "back  in  Brooklyn"  that  he  belonged  to  the  Foresters  and  the 
Schnorrer's  Club,  and  that  he  was  Chief  Ranger  of  the  former  organi- 
zation. I  think  that  the  proof  was  not  sufficient,  in  view  of  his  resi- 
dence in  Brooklyn  for  eight  years,  to  justify  the  court  in  withholding 
the  question  of  residence  from  the  jury,  or  to  require  the  court  to 
disturb  a  verdict  that  imported  that  the  intestate  was  a  resident  of 
Kings  county  at  the  time  of  his  death. 

[8]  The  verdict  was  in  favor  of  the  plaintiff.  It  must  be  assumed, 
unless  the  contrary  appear,  "that  the  jury  found  all  *  *  *  the 
essential  facts  of  which  there  was  sufficient  evidence  consistently  with 
the  verdict"  (Gundlin  v.  Hamburg  Am.  Packet  Co.  [Gen.  Term,  Com. 
PI.]  8  Misc.  Rep.  291,  28  N.  Y.  Supp.  572),  and  if  the  counsel  desired 
to  offset  the  effect  of  the  general  verdict  he  should  have  requested  a 
special  finding  as  to  the  jurisdiction  (Id.). 

The  order  and  judgment  must  be  affirmed,  with  costs.    All  concur. 


DUOAS  V.  FEDEBAL  UNION  SURETY  CO.  (No.  780T.) 

(Supreme  Court,  Appellate  Divlsioo,  First  Department     June  4,  1015.) 

1.  Bah.  9=s>34 — Civu.  AonoRB  — laABEurr  or  Sxjbbtt— Evidencs. 

In  an  action  on  a  ball  bond,  given  under  Code  CIt.  Proc  J  751,  for 
the  release  of  defendant.  In  custody  under  a  warrant  in  an  action  against 
him  for  conrerslon,  evidence  tbat  defendant  was  Indebted  to  plaintiff 
In  a  larger  sum  outside  of  that  Involved  in  the  action,  and  that  he  in- 
duced defendant  to  leave  the  country  to  raise  money  to  pay  the  debt,  and 
letters  corroborating  the  claim  that  plaintiff  Induced  defendant  to  leave 
the  country,  were  admissible  for  submission  to  the  jury  as  to  whether 
plaintiff  Induced  defendant  to  leave  the  Jurisdiction  of  the  court  and 
thereby  exonerate  the  bail  from  liability. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent  Dig.  Sf  128,  129;  Dec 
Dig.  <=a34.] 
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2.  Bail  <S=»18 — Civn,  Actions— IjIabilitt  op  Stjrett— Evidence. 

Under  Code  Civ.  Proc.  §  591,  providing  that,  except  In  an  action  for  a 
chattel,  the  ball  may  surrender  defendant,  and  section  593,  providing 
that,  for  the  purpose  of  surrendering  defendant,  the  ball,  at  any  time 
or  at  any  place  before  he  Is  finally  charged,  may  himself  arrest  defend- 
ant, one  executing  a  bail  bond  for  release  of  defendant.  In  custody  under 
a  warrant  In  an  action  against  him  for  conversion,  may  protect  him- 
self by  surrendering  defendant,  and  he  is  discharged  from  liability  where 
plaintiff  induces  defendant  to  leave  the  Jurisdiction  of  the  court 

[Ed.  Note.— -For  other  cases,  see  Ball,  Cent.  Dig.  H  81-82;  Dec.  Dig. 
<S=»18.] 

Appeal  from  Trial  Term,  NeWiYork  County. 

Action  on  a  bail  bond  given  under  Code  Civ.  Proc.  §  575,  by  Ben- 
jamin P.  Ducas  against  the  Federal  Union  Surety  Company.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  defend- 
ant appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  MdvAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Eppstein  &  Rosenberg,  of  New  York  City  (Louis  B.  Eppstein,  of 
New  York  City,  of  counsel),  for  appellant. 

Jay  C.  Guggenheimer,  of  New  York  City  (Walter  N.  Seligsberg,  of 
New  York  City,  on  the  brief),  for  respondent. 

CLARKE,  J.  December  20,  1910,  in  an  action  brought  by  the  plain- 
tiff against  one  Robert  Loonen  for  conversion,  an  order  of  arrest  was 
granted,  and  Loonen  was  taken  into  custody.  On  said  day,  as  bail, 
the  defendant  executed  a  written  undertaking,  pursuant  to  section 
575  of  the  Code  of  Civil  Procedure,  and  undertook,  in  the  sum  of 
$1,000,  that  the  said  Loonen  should  at  all  times  render  himself  amena- 
ble to  any  mandate  which  might  be  issued  to  enforce  a  final  judgment 
against  him  in  the  said  action.  Loonen  was  discharged  from  arrest 
on  said  bond.  On  December  5,  1913,  judgment  in  said  action  was  duly 
given  against  Loonen  for  $1,842.  Thereafter  executions  against  his 
property  and  person  were  returned  unsatisfied.  This  action  is  on  said 
undertaking. 

[  1  ]  The  claim  made  by  the  appellant  is  that,  Loonen  being  indebted 
to  plaintiff  in  the  sum  of  about  $18,000  in  addition  to  the  amount  in- 
volved in  the  action  in  which  the  order  of  arrest  was  issued,  plaintiff 
consented  and  induced  Loonen  to  leave  New  York  and  go  to  Paris  for. 
the  purpose  of  raising  money  to  settle  this  indebtedness.  Loonen  testi- 
fied, upon  deposition,  that  he  left  New  York  after  the  issuance  of  the 
order  of  arrest,  between  the  20th  and  25th  of  January,  1911;  that  he 
had  talked  over  matters  with  plaintiff,  in  reference  to  leaving  New 
York,  a  number  of  times,  everywhere  they  met  during  January,  1911. 
It  was  conceded  that  Mr.  Guggenheimer  was  plaintiff's  attorney,  and 
was  fully  authorized  to  act  for  him  in  his  business  relations  with 
Loonen ;  that  he  had  seen  Mr.  Guggenheimer  pretty  often,  in  his  office, 
and  they  talked  very  freely,  perhaps  10  to  20  times,  of  his  intended 
departure  to  Europe;  that  on  one  or  more  occasions  either  Mr.  Man- 
ning, or  Mr.  Buehler,  or  Mr.-  Levy  was  there ;  that,  as  they  were  all 

«=»For  oUier  casea  bm  Mune  topic  &  K£!Y-NUUB£R  In  all  Ker-Numbered  Olgesu  *  Indazw 

Digitized  by  CjOOQIC 


Sup.  Ct.)  DUCAS  V.  FEDBBAL  UNION  SUBBTY  CO.  805 

interested  in  a  syndicate,  they  met  so  often,  every  day,  that  he  could 
not  remember  details  for  certain';  that  prior  to  his  departure  for 
Europe  he  stated  to  Mr.  Guggenheimer  that  he  was  anxious  to  go  to 
Paris  to  raise  funds  for  the  payment  of  moneys  due  to  plaintiff  and 
others,  but,  inasmuch  as  he  had  been  arrested  once,  he  was  unwilling 
to  leave  the  United  States  unless  assured  that  no  affirmative  objection 
would  be  interposed  by  Mr.  Guggenheimer;  that  between  the  9tli  of 
January,  1914,  and  the  28th  of  January,  1914,  when  the  execution 
against  his  person  was  returned,  he  was  in  France. 

Mr.  Levv  testified  that  he  was  one  of  the  attorneys  representing^ 
Loonen.  The  attorney  of  record  was  William  P.  Buchler,  his  partner. 
On  the  17th  or  18th  or  19th  of  January,  1911,  he  phoned  Mr.  Guggen- 
heimer and  told  him  that  Mr.  Loonen  had  informed  him  that  he  had 
been  negotiating  with  Mr.  Guggenheimer  to  settle  the  financial  difficul- 
ties between  Mr.  Loonen  and  plaintiff,  and  that  Mr.  Loonen  had  in- 
formed him  that  the  terms  had  been  arranged,  and  that  before  the  matter 
was  closed  he  would  like  to  speak  to  Mr.  Guggenheimer  personally. 
On  the  19th  of  January  witness  called  at  Mr.  Guggenheimer's  office  and 
told  him : 

"That  we  would  all  be  very  much  pleased  to  see  these  difficulties  settled; 
that  we  had  considerable  trouble  with  Mr.  Loonen  and  his  affairs,  and  we 
would  do  everything  we  possibly  could  to  assist  in  a  settlement,  but  that  Jtr. 
Buchler,  my  partner,  had  signed  an  Indemnity  agreement  with  the  Federal 
Union  Surety  Company  In  order  to  procure  this  bond  of  |1,000  lor  Mr. 
lioonen,  and  that  Mr.  Loonen  had  informed  me,  and  I  Icnew,  that  in  order  to 
raise  the  funds  to  make  the  settlement  he  would  hare  to  go  to  Paris,  where 
he  resided,  where  his  father,  who  Is  reputed  to  be  a  wealthy  man,  resided, 
and  his  brother;  that  we  did  not  like  the  Idea  of  Mr.  Loonen  leaving  New 
York,  being  on  that  bond,  and  really  being  his  attorneys — to  assume  that  re- 
sponsibility lor  the  purpose  of  effecting  this  settlement — unless  we  could  feel 
secured  that  we  would  be  released  from  any  question  that  might  arise  on  the 
bond  If  Mr.  Loonen  saw  fit  not  to  return.  He  said:  'What  do  you  want  to  do 
about  It?"  Mr.  Guggenheimer  said:  'I  am  writing  letters  which  you  will 
receive,  written  letters  addressed  to  Mr.  Loonen.  These  terras  will  cover 
all  of  the  negotiations  that  we  have  had.'  I  said:  'Well;  will  you,  in  ad- 
dition to  that,  give  us  some  writing  which  wUl  warrant  us  in  consenting  to 
Mr.  Ixwnen  going  to  Paris,  because,  if  we  thought  there  was  going  to  be  any 
question  about  It,  we  would  not  permit  him  to  go.'  He  said:  'What  do  you 
want?*  I  suggested  then  writing  a  letter.  Mr.  Quggenheimer  said:  'All 
right;  I  will  write  a  letter  consenting  to  Mr.  Loonon's  departure,  so  that 
you  need  not  be  concerned  about  if  " 

He  further  testified  that  after  this  conversation  with  Mr.  Guggen- 
heimer he  received  from  Loonen  three  letters  from  Mr.  Gu^enheimer. 
These  were  offered  in  evidence  and  excluded.  It  was  after  the  receipt  of 
these  letters  that  Mr.  Loonen  left  New  York,  and  never  thereafter  re- 
turned within  the  jurisdiction  of  the  court.  The  first  letter — Defend- 
ant's Exhibit  A  for  identification— dated  January  19,  1911,  addressed 
to  Mr.  Loonen,  states: 

"My  Dear  Sir:  I  am  authorized  by  Mr.  Ducas  to  say  that  he  has  no  ob- 
jection to  your  proceeding  to  Paris,  It  being  understood  that  your  visit  Is  for 
the  purpose  of  arranging  your  affairs  in  such  shape  as  to  enable  you  to 
finally  adjust  such  differences  as  exist  between  you  and  Mr.  Ducas  on  or 
before  February  15,  1911." 
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The  second  letter — Defendant's  Exhibit  B  for  identification — ^is  dated 
on  the  same  day,  and  also  addressed  to  Mr.  Loonen : 

"My  Dear  Sir:  I  beg  to  advise  you  that  tbe  total  amount  due  by  yoa  to 
Mr.  Ducas  l8  $18,354.  Upon  payment  of  this  amount  on  or  before  February 
15,  1911,  with  interest  to  date  of  payment  on  $12,354,  Mr.  Ducas  will  dis- 
continue any  proceedings  pending,  and  cancel  all  claims  upon  any  collateral 
held  by  him.  Mr.  Ducas  will  also  deliver  to  you  a  general  release.  The 
above  is  Intended  to  include  the  delivery  by  Mr.  Ducas  of  a  release  of  any 
claim  which  he  may  have  upon  tbe-  Slmplicia  patents,  which  were  heretofore 
assigned  to  him  aa  collateral  security."  ' 

The  third  letter — Defendant's  Exhibit  C  for  identification — is  of  the 
same  date,  referred  to  the  letter  bearing  even  date,  and  by  way  of 
explanation  thereof  proceeded  to  state  in  detail  the  arrangement  agreed 
upon  for  a  general  settlement  between  the  plaintiff  and  Mr.  Loonen, 
and  generally  recounted  their  business  arrangements.  Defendant  also 
attempted  to  prove  that,  prior  to  the  receipt  of  said  letter,  Mr.  Buch- 
ler  had  refused  to  permit  Mr.  Loonen  to  leave  the  jurisdiction,  and  had 
threatened  to  surrender  him,  and  that  after  their  receipt  had  with- 
drawn his  objection.    This  was  excluded. 

We  think  it  was  error  to  exclude  the  letters  offered  in  evidence.  Ex- 
hibits B  and  C  tend  to  show  that  Loonen  was  indebted  to  the  plaintiff 
in  large  sums,  outside  of  that  represented  by  the  action  on  which  the 
order  of  arrest  had  been  issued,  and  are  apparently  the  culmination  of 
negotiations  had  for  the  purpose  of  a  genersil  settlement,  and  so  corrob- 
orate the  testimony  that  there  were  such  moneys  owing  and  that  such 
negotiations  had  been  had.  Exhibit  A  corroborates  testimony  both  of 
Mr.  Loonen  and  Mr.  Levy  in  regard  to  the  knowledge  that  the  plaintiff 
and  his  attorney  had,  and  support  the  claim  that  Mr.  Loonen's  depar- 
ture from  this  country  was,  not  only  consented  to  by  the  plaintiff,  but 
induced,  in  order  that  he  might  raise  the  funds  necessary  for  a  full  and 
final  settlement  of  all  the  business  affairs  between  them. 

[2]  By  section  591  of  the  Code  of  Civil  Procedure  it  is  provided 
that : 

"Except  in  an  action  to  recover  a  chattel,  the  ball  may  surrender  the  de- 
fendant in  their  OMm  exoneration,  *  *  *  before  tbe  expiration  of  the  time 
to  answer,  In  an  action  against  them." 

And  by  section  593 : 

"For  the  purpose  of  surrendering  the  defendant,  the  ball,  at  any  place  or  at 
any  time  before  they  are  finally  charged,  may  themselves  arrest  him,  or,  by 
a  written  authority.  Indorsed  on  a  certified  copy  of  the  andertaklng,  may 
empower  another  person  to  do  so.    •    ♦    • 

"Bail,  in  the  language  of  the  books,  are  said  (6.  Mod.  231)  to  have  their 
principal  always  upon  a  string,  which  they  may  pull  whenever  they  please, 
and  surrender  him  in  their  own  discharge.  They  may  take  him  up,  even 
upon  a  Sunday,  and  confine  him  until  the  next  day,  and  then  surrender  him. 
•  •  •  As  between  the  ball  and  his  principal,  the  controlling  power  of  the 
former  over  the  latter  may  be  exercised  at  all  times  and  in  all  places;  asd 
this  appears  to  me  Indispensable  for  the  safety  and  security  of  bail."  Nicolls 
V.  IngersoU,  7  Johns.  (N.  Y.)  145,  156. 

"The  sureties  had  always  the  right  to  protect  themselves  by  Bnrrenderloc 
their  principal  to  tbe  sheriff  under  section  591  of  tbe  Code."  Stelnbock  v. 
Evans,  55  N.  Y.  Super.  Ct  278,  280. 
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Loonen  had  been  arrested  under  civil  process.  The  condition  of  the 
bond  under  which  he  was  released  from  custody  was  that  he  should  at 
all  times  render  himself  amenable  to  any  mandate  which  might  be  is- 
sued to  enforce  a  final  judgment  in  that  action.  This  he  could  only  do 
by  remaining  in  the  jurisdiction  of  the  court.  Any  agreement  entered 
into  between  him  and  this  plaintiff,  which  permitted  him  not  only  to 
leave  the  state,  but  the  country,  and  to  go  into  foreign  parts,  changed 
the  character  of  his  obligation. 
■  In  Clark  v.  Niblo,  6  Wend.  (N.  Y.)  236,  242,  the  Chancellor  said: 

"In  the  view  I  have  taken  of  the  facts  stated  In  the  special  plea,  It  Is  not 
material  for  as  to  inquire  whether  there  was  any  consideration  passlnff 
between  the  plaintiff  and  the  principal  debtor  which  vrould  have  enabled  the 
latter  to  recover  for  a  breach  of  the  contract ;  neither  Is  It  of  any  Importance 
to  the  decision  of  this  que.stlon  whether  the  bail  did  or  did  not  consent  to  the 
arrangement  made  with  his  principal.  If  the  bail  was  a  party  to  the  agree- 
ment, and  he  was  so  if  it  was  entered  Into  with  his  assent,  there  was,  nn- 
questionably,  a  valuable  consideration  as  to  him ;  for  he  was  induced  thereby 
to  iiermlt  the  principal  to  go  out  of  the  state,  and  to  continue  his  liability 
as  ball  for  an  Indefinite  period,  under  an  agreement  that  no  proceedings 
shoxild  be  had  on  the  judgment  for  the  purpose  of  charging  him  in  the  mean- 
time, and  this  consideration  of  damage,  risk,  or  loss  to  the  one  party  is 
equally  valid  as  a  consideration  of  benefit  to  the  other.  •  ♦  •  If  the  bail 
consented  to  the  arrangement,  the  promise  was  made  for  his  benefit  and  on 
a  valid  consideration,  and  it  would  be  contrary  to  every  principle  of  justice 
to  permit  the  plaintiff  to  proceed  and  charge  the  bail  In  direct  violation  of 
the  promise  not  to  proceed.  The  remedy  against  the  ball  would  in  that  case 
be  suspended,  but  would  not  be  destroyed,  unless  the  principal  died  ■  before 
his  return  to  New  York.  If  the  agreement  was  made  with  the  principal 
debtor  only,  wlthont  the  privity  or  consent  of  the  bail,  the  latter  would  be  ab- 
solutely discharged,  as  it  would  be  a  fraud  upon  him  to  Induce  the  principal 
to  leave  the  state,  under  such  circumstances,  and  then  to  proceed  against 
his  bail  in  his  absence.  If  this  agreement  was  made  with  the  knowledge 
and  consent  of  the  ball.  It  was  founded  on  a  sufficient  consideration,  anci 
ought  not  to  have  been  violated ;  if  without  his  knowledge,  It  materially 
varied  his  responsibility,  by  inducing  the  principal  to  leave  the  state  under 
a  belief  that  his  bail  would  not  suffer  by  his  absence,  and  the  latter  is  dis- 
charged by  the  act  of  the  plaintiff.  In  such  cases,  where  the  ball  is  actually 
injured  by  the  improper  conduct  of  the  creditor  amounting  to  a  fraud  upon 
.  the  bail,  no  consideration  as  between  the  creditor  and  principal  debtor  ia 
necessary  to  discharge  the  surety  from  his  responsibility.  West  v.  Ashdown, 
1  Bing.  164." 

In  Rathbone  v.  Warren,  10  Johns.  (N.  Y.)  587,  the  Chancellor,  whose 
decision  was  affirmed,  had  said: 

"The  respondent,  by  becoming  bail  for  Jonas  Warren,  acquired,  as  a  legal 
incident  flowing  from  the  relation  in  which  he  had  placed  himself  with  Jonas 
Warren,  as  his  bail,  a  right  of  taking  his  person,  at  any  time,  comporting  with 
bis  own  views  of  obtaining  a  discharge,  and  surrendering  him  in  his  ex* 
oneratlon,  prior  to  his  becoming  fixed.  For  this  purpose,  a  fair  deduction 
from  the  relative  obligation  Incurred  on  the  part  of  Jonas  Warren  was  that 
he  should  do  no  act  by  which  he  might  impair  the  security  of  his  ball, 
or  withdraw  himself  beyond  the  Jurisdiction  of  the  court,  without  his  privity 
and  consent.  The  appellant,  John  Rathbone,  Jr.,  alleges  that  Jonas  Warren 
declared  his  intention  to  undertake  a  voyage  to  some  foreign  parts.  To 
facilitate  that  object,  the  writing  set  forth  in  his  answer  was  given,  and 
the  appellants'  right  of  issuing  execution  was  suspended.  Hence  it  was  im- 
posed on  the  court  to  determine  whether  the  appellants  had  so  essentially 
changed  the  respondent's  responsibility  as  to  discharge  him  from  all  lia- 
bility. By  the  departure  of  Jonas  Warren  to  foreign  parts,  he  deprived  his 
bail  of  the  legal  custody  of  his  person.    It  was  a  species  of  escape.    It  de- 
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prlved  them  of  the  exercise  of  the  right  .of  surrendering  him  when  they 
pleased.  It  exposed  him  to  numerous  contingencies,  which  might  retard  bis 
return  from,  or  fix  him  permanently  In,  foreign  parts — to  the  hazard  of 
shipwreck,  or  death,  under  circumstances  which  might  render  it  Impracticable 
for  the  ball  to  show  It  in  their  discharge.  These  circumstances  essentially 
varied  the  risk  of  the  ball,  and  as  well  might  a  plaintiff,  who  aided  a  defend- 
ant, confined  on  his  execution,  to  escape,  maintain  a  suit  against  the  sheriff 
for  the  escape." 

And  in  affirming  the  court  said,  at  page  595 : 

"This  stipulation  undoubtedly  Induced  the  principal  to  leave  the  state; 
and  the  situation  of  the  bail  was  thereby  materially  changed,  and  his  risk 
greatly  Increased.  It  appears  to  me  that,  on  prlndples  of  good  faith  and 
common  honesty,  this  act  must  be  deemed  to  have  exonerated  the  bail." 

In  Culliford  v.  Walser,  158  N.  Y.  at  page  70,  52  N.  E.  at  page  649, 70 
Am.  St.  Rep.  437,  the  Court  of  Appeals  cited  this  case  with  ap- 
proval : 

"In  iSathbone  v.  Warren,  10  Johns.  586,  after  judgment  had  gone  against 
the  prlncii)al  In  a  ball  bond,  his  creditor  agreed  with  him  not  to  Issue  the 
execution  for  several  months,  and  It  was  held  that  the  agreement  operated 
to  discharge  the  bail,  who  are  by  act  and  operation  of  law  sureties,  and  en- 
titled to  the  benefit  on  the  general  principles  relative  to  sureties.  lu  that  ease, 
as  in  this,  an  effort  was  made  to  convince  the  court  that  ball  should  not  be 
so  regarded,  and  Mr.  A.  Van  Vechten,  the  Attorney  General,  insisted  that  the 
respondent  did  not  stand  precisely  in  the  light  of  a  surety,  and  he  advanced, 
among  other  arguments,  the  proposition  that  the  bail  could  exonerate  himself 
from  liability  at  any  time  by  surrendering  his  principal,  while  in  cases  of 
suretyship  generally  the  surety  has  not  the  power  to  relieve  himself;  but 
the  court  held  otherwise." 

It  seems  to  us  that  the  evidence  excluded  should  have  been  admitted, 
and  that  a  question  of  fact  was  presented  for  submission  to  the  jury  as 
to  whether  or  not  the  plaintiff  had  consented,  and  induced  Loonen  to 
leave  the  jurisdiction  of  the  court,  thereby  exonerating  the  bail  from 
liability. 

The  judgment  and  order  appealed  from  should  therefore  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event.    All  concur. 


PEOPIiE  ex  reL  SHAY  v.  McCORMACK,  Borough  President. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  28,  1915.) 

Mandamitb  ®=a92 — Bubjxcts  or  Relief— Discbetiow  of  Refubai<— Rbjection 
OF  Bid. 

Under  New  York  City  Charter  (Laws  1001,  c.  466)  §  419,  providing  that. 
If  the  borough  president  shall  not  deem  it  for  the  Interests  of  the  city 
to  reject  all  bids,  he  shall  award  the  contract  to  the  lowest  bidder,  that 
ofilclal  has  an  Implied  authority  to  reject  all  bids,  and  the  courts  can- 
not, by  mandamus,  compel  him  to  rescind  his  rejection  of  the  bids  and 
award  the  contract  to  the  lowest  bidder,  though  he  gives  no  reason  for 
bis  action,  or  even  acts  In  bad  faith. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  f{  109.  204: 
Dec.  Dig.  <s=992.1 

As>For  otbar  cases  ue  sam*  topic  A  KE7-NUKBER  In  all  Ke7 -Numbered  Dlsests  ft  Indezw 
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Appeal  from  Special  Term,  Richmond  County. 

Mandamus  by  the  People,  on  the  relation  of  James  P.  Shajr,  against 
Charles  J.  McCormack,  as  President  of  the  Borough  of  Richmond. 
From  an  order  granting  relator's  motion  for  an  alternative  writ  of 
mandamus,  the  defendant  appeals.    Reversed,  and  motion  denied. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

William  E.  C.  Mayer,  of  New  York  City  (Terence  Farley,  of  New 
York  City,  on  the  brief),  for  appellant. 

J.  L.  Farrell,  of  New  York  City,  for  respondent. 

THOMAS,  J.  This  is  an  appeal  from  an  order  granting  a  motion 
for  an  alternative  writ  of  mandamus,  directed  to  the  president  of  the 
borough  of  Richmond,  requiring  him  to  rescind  and  withdraw  the 
rejection  of  bids  opened  December  22,  1914,  for  shoeing  the  horses 
of  stable  A  of  the  street  cleaning  bureau  in  that  borough  for  the  year 
1915,  and  accept  the  bid  of  the  relator.  The  charter  of  the  city  of 
New  York  (section  419)  provides  that : 

"If  a  borough  president  or  the  head  of  a  department  shall  not  deem  it  for 
the  Interest  of  the  city  to  reject  all  bids,  he  shall,  without  the  consent  or 
approral  of  any  other  department  or  officer  of  the  city  government,  award 
the  contract  to  the  lowest  bidder." 

Conversely,  if  the  officer  deem  it  for  the  interest  of  the  city  to  re- 
ject all  bids,  he  shall  do  so.  But  the  present  order  contemplates  a  writ 
that  may  take  from  the  president  of  the  borough  the  authority  to  re- 
ject all  bids  and  compel  him  to  award  the  contract  to  the  plaintiff,  who 
was  the  lowest  bidder.  The  statute  implies  that  he  may  reject  all  bids ; 
the  court  says  that  upon  some  state  of  facts  he  may  not.  The  statute 
endows  him  with  the  power  to  consider  and  to  decide,  in  view  of  the 
public  interest;  the  court  asserts  that  it  is  invested  with  a  superior 
ability,  that  enables  it  to  fathom  the  moral  status  of  the  officer,  to  test 
the  validity  of  his  mental  processes,  and,  subverting  his  determination, 
constrain  him  to  adopt  as  his  own  the  thoughts  of  the  court  and  the  con- 
clusions to  which  they  lead  the  court.  So  the  officer  becomes  one  who 
must  have  reasons  for  his  rejection  of  bids;  he  must  collect  and  pre- 
serve them  in  such  form  that  he  can  lay  them  before  the  court ;  they 
must  be  so  logical  as  to  exact  its  approval.  Otherwise,  the  court  will 
reject  them  and  substitute  its  own  reasoning,  founded  upon  such  ap- 
parent facts  as  are  presented  to  it,  and  constrain  the  officer  to  be  its 
agent  to  put  in  force  its  determination  founded  thereon.  The  mere 
suggestion  of  such  an  attitude  on  the  part  of  the  court  compels  the  im- 
mediate rejection  of  the  present  application. 

But  the  relator  may  answer  that  the  proposition  is  carried  too  far, 
and  that  the  court  will  not  exercise  such  power,  unless  it  appear  that 
the  president  of  the  borough  has  been  induced  to  act  through  some 
moral  obliquity.  In  that  case  the  argument  would  be  this :  The  pres- 
ident of  the  borough  is  authorized  to  decide  whether  all  bids  shall  be 
rejected.  If  he  decides  with  moral  honesty,  the  court  will  not  review 
his  mental  processes  and  resulting  decision.  If,  however,  he  is  ruled 
by  an  immoral  motive,  the  court  will  examine  his  d.etermination  and  the 
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facts  as  they  come  to  it,  and,  as  suits  its  judgment,  will  compel  liim 
to  reject  all  bids,  or  to  accept  the  lowest  bid.  Thus  the  court  would 
be  substituted  to  exercise  the  power  granted  by  statute  to  the  president 
of  the  borough,  if  it  deems  the  officer  morally  disqualified  or  errant 
fn  political  ethics.  In  brief,  the  court  would  qualify  itself  for  discharg- 
ing a  statutory  duty  placed  upon  an  official  by  disqualifying  him  by 
reason  of  perverse  motive.  An  attentive  study  of  the  decisions  fails 
to  discover  such  prerogative  of  the  court,  based  upon  the  moral  feeble- 
ness or  degeneracy  of  the  person  to  whom  the  statute  consigns  the  wel- 
fare of  the  city  in  the  matter  under  consideration.  If,  now,  the  evi- 
dence of  bad  faith  by  the  president  of  the  borough  be  sought  in  the  pa- 
pers, it  is  tendered  by  the  relator's  information  and  belief  that  his 
competitor  in  bidding,  or  some  third  person,  has  uttered  something 
which  is  imputable  to  the  president  of  the  borough,  although  that  offi- 
cer was  not  privy  to  the  statement  or  responsible  for  the  words  of  the 
speaker.  It  is  shown  that  the  president  of  the  borough  did  not  reject 
the  bids  until  January  30,  1915,  when  nearly  a  twelfth  of  the  year 
during  which  the  service  should  have  been  rendered  had  expired.  That 
would  seem  to  need  explanation,  but  it  should  be  made  to  whomsoever 
the  president  is  amenable.  No  good  purpose  would  be  subserved  by 
making  it  to  the  court,  as  it  has  no  power  to  take  cognizance  of  it  in 
the  present  proceeding. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs.    All  concur. 


piBECB  v.  Mcdonald.    (No.  7372.) 

(Supreme  Court,  Appellate  Division,  First  Department.    June  4,  1916.) 

1.  Joint  Adventdbes  <S=»1 — ^What  Constktdtes — Sharing  in  Pbofitb. 

That  certain  persons  contribute  to  a  fund  to  be  deposited  with  a  mu- 
nicipal corporation  as  security  for  a  bid  to  build  a  subway  does  not  make 
them  joint  adventurers,  where  they  render  no  services,  have  no  rolce  in 
the  making  of  the  contract  or  In  its  performance,  but  are  merely  to  share 
In  the  profits. 

[Ed.  Note. — For  other  cases,  see  Joint  Adventures,  Cent.  Dig.  g  I ;  Dec. 
Dig.  «=»1.] 

2.  Joint  Adventures  iS=»5 — Accoontinq — BtroDEN  of  Pboof. 

Plaintiff  made  a  contribution  to  a  fund  to  secure  a  bid  to  a  muniripal 
coi-poration  to  construct  a  subway,  for  which  he  was  to  receive  part  of 
the  profits  In  case  the  bid  was  accepted,  as  was  the  case.  Subsequently 
a  construction  company  was  formed  to  do  the  worlc,  and  plaintiff  was 
given  stock  therein.  Upon  the  death  of  the  contractor,  plaintiff  brought 
an  action  for  an  accounting  with  respect  to  profits.  Held,  that  the  bur- 
den rested  upon  plaintiff  to  show  that  there  remained  profits  in  which  he 
was  entitled  to  share  and  which  had  not  been  divided. 

[Ed.  Note. — For  other  cases,  see  Joint  Adventures,  Cent  Dig.  {  7 ;  Dec. 
Dig.  <S=>5.] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  John  Pierce  against  Georgie  Annie  McDonald,  as  execu- 
tor under  the  will  of  John  B.  McDonald,  deceased.    From  a  judgment 

for  defendant,  plaintiff  appeals.     Affirmed. 

^=>For  other  casu  lee  game  topic  &  KBY-NUMBBR  lo  all  Key-Nnmbered  Dlsests  A  IndexM 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Edward  W.  Hatch,  of  New  York  City  (William  M.  Parke,  of  New 
York  City,  on  the  brief),  for  appellant. 

Charles  E.  Rushmore,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  against  the  executrix  of  John  B. 
McDonald,  deceased,  for  an  accounting  with  respect  to  his  profits  un- 
der a  contract  between  him  and  the  city  of  New  York  for  the  construc- 
tion of  the  original  subway  for  the  transportation  of  passengers,  and 
it  is  based  upon  a  parol  agreement  alleged  to  have  been  made  between 
the  plaintiff  and  McDonald,  by  which  the  plaintiff  advanced  to  Mc- 
Donald the  sum  of  $30,000  to  make  up  a  fund  of  $150,000  which  was 
required  to  be  deposited  in  cash  with  a  proposal  for  the  work,  upon  an 
agreement  by  him  to  return  it  to  plaintiff  if  it  should  not  be  forfeited 
to  the  city,  and  to  give  the  plaintiff,  as  compensation  for  advancing 
the  money  and  for  the  risk  of  forfeiture  thereof,  a  one-fifth  interest  in 
the  net  profits  deceived  by  McDonald. 

McDonald  died  on  the  17th  day  of  March,  1911,  and  this  action  was 
commenced  on  the  28th  day  of  January,  1912.  The  trial  court  found 
that  the  only  cause  of  action  established  in  favor  of  the  plaintiff  was 
one  at  law,  and  that  it  was  barred  by  the  statute  of  limitations,  which 
was  duly  pleaded.  The  learned  counsel  for  the  plaintiff  does  not  ques- 
tion the  correctness  of  the  decision,  if  the  plaintiff  had  only  a  cause  of 
action  at  law  for  his  share  of  the  profits,  or  for  an  amount  equal  there- 
to; but  it  is  contended  that,  by  virtue  of  the  agreement,  the  bid  and 
contract  became  a  joint  adventure  between  the  plaintiff  and  others  who 
similarly  contributed  to  the  fund  and  McDonald,  and  that  plaintiff  be- 
came the  equitable  owner  of  one-fifth  of  the  profits,  and  that  in  making 
the  bid  and  conducting  the  enterprise  McDonald  became  in  effect  the 
agent  or  trustee  for,  and  assumed  a  fiduciary  relation  toward,  the  plain- 
tiff and  the  others  similarly  situated,  which  gave  plaintiff  an  absolute 
right  to  a  full  accounting,  notwithstanding  the  fact  that  he  and  the 
others  similarly  situated  received  and  accepted  a  portion  of  the  profits, 
which  at  the  time  they  supposed  was  all  they  were  entitled  to  receive, 
and  without  regard  to  whether  there  is  evidence  that  there  remained 
other  profits  undistributed. 

It  was  evidently  assumed  on  the  trial  that  any  testimony  offered  by 
the  plaintiff  with  respect  to  a  personal  transaction  with  the  decedent 
woidd  be  objected  to  and  excluded  as  incompetent,  for  he  was  not  called 
as  a  witness.  It  was  shown,  however,  that  on  the  12th  day  of  January, 
1900,  a  check  drawn  by  the  plaintiff  for  $15,000  to  his  own  order  and 
indorsed  by  him  in  blank,  and  another  check  drawn  by  a  corporation, 
with  which  he  was  identified,  to  the  order  of  McDonald,  were  indorsed 
by  McDonald,  and  the  proceeds  used  to  make  up  the  cash  deposit  of 
$150,000  accompanying  McDonald's  bid.  The  contract  for  the  con- 
struction of  the  subway  was  awarded  to  McDonald  some  time  prior  to 
January  20,  1900,  and  on  that  day  he  assigned  the  fund  thus  deposited 
to  August  Belmont  &  Co.  as  security  for  their  undertaking  to  deposit 
$1,000,000  with  the  city  as  security  for  the  performance  of  the  contract 
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and  to  aid  in  financing  it.  On  the  19th  of  February,  1900,  McDonald 
formally  assigned  in  writing  a  5  per  cent,  interest  in  his  profits  to  Au- 
gust Belmont  as  compensation  for  the  organization  by  the  latter  of  a 
construction  company  for  the  construction  of  the  subway  and  the  fur- 
nishing of  said  cash  deposit  of  $1,000,000.  Mr.  Belmont,  pursuant  to 
his  agreement,  organized  the  Rapid  Transit  Subway  Construction  Com- 
pany and  on  the  21st  of  February,  1900,  McDonald  entered  into  an 
agreement  with  it,  by  which  it  agreed  to  furnish  the  $1,000,000  cash 
deposit  and  to  execute  as  surety,  or  to  procure  sureties  to  execute, 
bonds  required  by  the  city,  aggregating  $6,000,000,  for  McDonald's 
faithful  performance  of  the  contract  with  the  city,  and  he  assigned  to  it 
all  payments  to  be  made  by  the  city  under  the  contract,  and  agreed  that 
he  would  not  sublet  any  part  of  the  work  or  purchase  any  materials 
without  its  approval,  and  that  he  would  also  assign  to  it  the  lease  for 
the  operation  of  the  road  which  the  city  was  to  execute  to  him ;  and  it 
agreed  to  distribute  the  surplus  of  the  moneys  received  by  it  from  the 
city,  over  and  above  the  amount  necessary  to  pay  for  the  construction, 
in  accordance  with  another  agreement  between  the  saibe  parties  bear- 
ing the  same  date,  which  provided  that  the  Construction  Company 
should  retain  75  per  cent,  of  the  net  profits  for  its  services  and  pay  the 
remaining  25  per  cent,  thereof  to  McDonald ;  and  the  agreement  con- 
tained provisions  for  determining  the  profits  on  the  lease  which  were 
also  included.  It  was  stipulated  that  these  two  contracts  superseded 
the  contract  of  January  20,  1900,  with  August  Belmont  &  Ca  The 
fund  of  $150,000  deposited  by  McDonald  with  his  bid  was  released, 
and  the  plaintiff  and  the  other  contributors  thereto  received  back  the 
amounts  they  contributed. 

There  is  no  evidence  of  any  express  agreement  by  McDonald  to 
assign  any  interest  in  the  profits  to  plaintiff.  On  the  day  McDonald 
made  the  contracts  with  the  Construction  Company,  he  executed  par- 
ticipation certificates,  by  which  he  undertook  to  divide  the  20  per  cent, 
of  the  net  profits  which  he  was  to  receive  from  the  Construction  Com- 
pany, after  the  deduction  of  the  75  per  cent,  which  it  was  to  receive 
and  the  5  per  cent,  which  he  had  assigned  to  August  Belmont;  and 
he  thereby  gave  to  August  Belmont  V">  to  Andrew  Freedman  '/«i, 
to  C.  W.  Morse  '/ti,  to  Cornelius  Vanderbilt  */2i,  to  Perry  Belmont 
^/2i,  to  Harry  G.  Runkle,  who  contributed  $15,000,  ^/ii,  to  Howard 
Carroll,  who  contributed  $15,000,  */»!,  to  plaintiff  '/a,  and  he  exe- 
cuted a  certificate  to  himself  itor  •/**•  These  certificates,  pursuant  to 
separate  identical  agreements  dated  December  16,  1901,  made  by  the 
holders  thereof,  which  recited  that  they  were  made  between  Mc- 
Donald and  /tir  associates,  who  it  was  also  recited  were  interested 
in  26  per  cent,  of  the  profits,  and  Belmont  &  Co.,  were  exchanged  for 
certificates  issued  by  Belmont  &  Co.,  which  entitled  the  holders  there- 
of to  a  specified  number  of  shares  of  25,000  shares  of  the  stock  of 
the  operating  company  when  issued;  it  being  recited  in  those  agree- 
ments that  25,000  shares  of  the  capital  stock  of  the  operating  com- 
pany were  to  be  issued  on  account  of  the  25  per  cent,  of  the  profits 
to  which  McDonald  and  his  associates  were  entitled.  The  operating 
company  was  formed,  and  the  plaintiff  and  the  other  certificate  hold- 
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ers  received  stock  thereof,  in  accordance  with  their  respective  certifi- 
cates. The  certificate  issued  to  August  Belmont  was  not  for  the 
one-fifth  of  the  profits  which  McDonald  had  assigned  to  him  and 
the  V*»  of  the  20  per  cent,  of  the  profits  represented  by  the  McDonald 
certificate,  but  for  said  "/ai  and  one-half  of  the  5  per  cent.,  as  shown 
by  the  agreement  of  December  16,  1901,  signed  by  him,  and  the  cer- 
tificate issued  to  McDonald  was  for  6,965  shares,  being  the  number 
called  for  by  the  agreement  of  December  16,  1901,  signed  by  him, 
the  percentage  not  being  specified,  but  a  computation  shows  that  it 
equals  the  allotment  for  said  '/ai  and  one-fourth  of  5  per  cent.,  and 
that  issued  to  Andrew  Freedman,  as  shown  by  his  agreement  of 
December  16,  1901,  was  for  one- fourth  of  5  per  cent,  in  addition 
to  his  McDonald  certificate  for  '/si  of  twenty  per  cent. ;  but  neither 
the  contracts  nor  the  certificates  show  why  this  was  done.  There 
is  nothing  to  show  or  indicate  on  what  theory  Belmont  &  Co.  included 
in  the  participation  certificate  issued  to  Freedman  an  interest  repre- 
senting a  one-fourth  of  5  per  cent,  of  the  profits,  except  that  his  in- 
terest was  so  stated  in  the  contract  of  December  16,  1901,  signed  by 
him,  and  it  does  not  appear  how  he  acquired  such  interest.  With 
respect  to  McDonald,  however,  it  appears  that  a  letter  was  written 
by  August  Belmont  to  him  under  date  of  February  20,  1900,  which 
is  the  day  after  McDonald  assigned  the  5  per  cent,  of  the  profits  to 
him,  as  follows : 

"Referring  to  the  agreement  made  with  you  tinder  this  date  by  which  you 
are  to  pay  to  me  one-fifth  (i/b)  of  the  twenty-five  (25)  per  cent,  of  the  profits 
of  the  Rapid  Transit  construction  contract  coming  to  you  under  the  contract 
of  February  21,  1900,  with  the  Rapid  Transit  Subway  Construction  Company, 
I  hereby  agree  to  return  to  you  one-quarter  (1/4)  of  said  <me-flfth  (i/b)  when 
the  same  has  been  paid  to  me." 

This  letter  bears  the  following  indorsement : 

"I  hereby  assign  the  above  to 

"[Signed]    John  B.  McDonald. 
"Dated  December  24,  1901." 

This  is  the  only  evidence  tending  to  explain  how  Belmont  &  Co. 
came  to  issue  a  participation  certificate  to  McDonald  for  more  than 
V*i  of  the  20  per  cent.,  and  it  is  argued  therefrom  that  by  the  indorse- 
ment McDonald  surrendered  the  letter,  and  that  the  i/4  of  the  5  per 
cent,  of  the  profits  was  included  in  his  certificate  in  accordance  there- 
with. It  was  stipulated  on  the  trial  that  McDonald  and  his  associates 
were  also  given  the  privilege  of  subscribing  for  other  stock  of  the 
operating  company  at  par,  and  that  plaintiff  availed  himself  of  that 
privilege.  It  appears  that  the  stock  was  worth  double  its  par  value 
within  a  couple  of  years  after  it  was  issued.  The  plaintiff  received 
1,905  shares  of  the  stock  of  the  operating  company  on  account  of  his 
*/si  of  the  20  per  cent,  of  the  profits;  but  it  does  not  appear  how 
much  he  took  at  par  in  addition  thereto. 

In  opening  the  case,  Mr.  Levy,  of  counsel  for  plaintiff,  stated  that 
plaintiff's  claim  was  that  each  of  McDonald's  friends  who  advanced 
$15,000  was  to  receive  one-seventh  of  the  ultimate  profits  received 
by  McDonald,  and  that  on  that  basis  plaintiff  was  entitled  to  two- 
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sevenths;  and  he  conceded  that  it  was  recognized  that  there  would 
be  disbursements  for  bankers'  services  and  otherwise  that  McDonald 
would  have  to  make,  and  that  the  profits  that  were  to  be  divided  were 
what  would  be  left  after  such  disbursements  were  made.  The  theory 
on  which  the  one-seventh  for  each  $15,000  was  claimed  was  that 
McDonald  himself  was  to  put  up  $30,000,  plaintiff  $30,000,  Runkle 
$30,000,  and  Carroll  $15,000,  making  $105,000;  but  it  appears  that 
Andrew  Freedman  advanced  $45,000,  and  Runkle  only  advanced  $15,- 
000  and  the  claim  to  one-seventh  has  been  abandoned,  and  it  is  claim- 
ed now  that  the  division  of  the  net  profits  was  to  be  made  in  the 
proportion  of  one-tenth  for  each  $15,000  of  the  fund  of  $150,000. 

A  question  arose  on  the  trial  with  respect  to  the  competency  of 
the  testimony  of  Runkle  and  Carroll  with  respect  to  interviews  with 
McDonald,  and  the  testimony  was  received  over  objection  as  to  its 
competency  under  section  829  of  the  Code  of  Civil  Procedure,  sub- 
ject to  a  motion  to  strike  it  out  to  be  made  in  the  brief  to  be  submitted. 
No  ruling  appears  to  have  been  made  by  the  trial  court  with  respect 
to  such  motion,  and  in  the  opinion  of  the  court  the  question  was 
deemed  immaterial,  on  the  ground  that  without  it  the  documentary 
evidence  shows  an  agreement  between  McDonald  and  the  contributors 
to  divide  his  profits  in  the  proportion  of  one-tenth  for  each  $15,000 
advanced.  The  court  arrived  at  this  conclusion  on  the  theory  that 
the  participation  certificates  issued  to  the  Belmonts,  Freedman,  Morse, 
and  Vanderbilt  were  for  bankers'  services,  which,  however,  is  not 
shown  by  the  certificates,  or  otherwise  than  by  McDonald's  statement 
to  that  effect  to  Runkle,  and  that  the  remaining  ^*/ai  were  divided  in 
the  proportion  of  one-tenth  for  each  $15,000  advanced;  McDonald 
evidently  taking  his  certificate  for  the  amount  contributed  by  him 
and  the  amount  advanced  by  Freedman,  and  the  other  $15,000  not 
advanced  by  Runkle,  which  evidently  was  also  advanced  by  McDon- 
ald, or  by  another  friend  of  his.  There  is  no  evidence  showing  who 
composed  the  firm  of  Belmont  &  Co. 

I  am  of  opinion  that  the  documentary  evidence  does  not  show  the 
agreement  made  between  McDonald  and  his  friends  who  contributed 
to  the  cash  deposit  of  $150,000,  and  that  if  the  case  rested  on  that  evi- 
dence there  would  be  a  complete  failure  of  proof  showing,  or  tending 
to  show,  that  the  contributors  were  entitled  to  any  more  than  the  shares 
they  received  by  the  participation  certificates  issued  by  McDonald.  If 
the  plaintiff  had  a  cause  of  action  at  law,  it  is  clear  that  it  would  be 
competent  for  the  other  contributors  to  testify  to  interviews  with  Mc- 
Donald tending  to. sustain  such  cause  of  action,  for  they  never  were 
and  could  in  no  manner  be  interested  in  such  cause  of  action.  The 
suit,  however,  is  in  equity,  and  it  has  been  brought  on  the  theory  that 
each  contributor  had  a  separate  cause  of  action  for  an  accounting  for 
his  share  of  the  profits.  If  that  be  so,  it  is  equally  clear  that  it  was 
competent  for  other  contributors  to  testify  to  sustain  the  plaintiff's 
cause  of  action,  for  on  that  theory  they  never ,were,  and  could  not  be, 
interested  in  his  cause  of  action.  If  this  action  were  for  the  benefit 
of  Runkle  and  Carroll,  or  could  in  any  manner  inure  to  their  benefit, 
it  is  quite  clear  that  they  would  be  incompetent  to  testify  to  personal 
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transactions  with  McDonald  tending  to  sustain  it;  but  it  is  not  con- 
tended that  they  are  necessary  parties,  or  entitled  to  be  brought  in,  and 
it  has  not  even  been  suggested  that  they  be  brought  in.  No  action  has 
been  brought  by  Runkle,  and  it  is  quite  clear  that  the  statute  of  limita- 
tions has  run  against  any  right  of  action  in  his  favor.  It  appears  that 
a  similar  action  was  brought  by  Carroll  on  the  8th  of  November,  1912, 
and  that  it  was  pending  when  this  action  was  tried. 

The  evidence  tends  to  show  that  the  fund  was  distributed  in  1902, 
and  it  is  probable  that  the  statute  of  limitations  has  run  against  Car- 
roll's action.  In  order  to  remove  as  far  as  possible  any  objection  to 
the  competency  of  Carroll  as  a  witness,  he  expressly  waived  any  right 
to  have  his  testimony  used  in  his  own  behalf.  As  already  observed, 
the  testimony  of  Runkle  and  Carroll  is  in  the  case  without  any  ruling 
on  the  motion  to  strike  it  out,  and  we  will  assume,  therefore,  that  for 
the  purposes  of  this  appeal  plaintiff  is  entitled  to  the  full  benefit  of  it 
without  ruling  on  its  competency.  Each  of  them  testified  in  substance 
that  McDonald  agreed  that  the  profits  should  be  divided  into  tenths, 
and  that  each  contributor  should  receive  one-tenth  thereof  for  each 
$15,000  advanced.  Carroll  further  testified  with  respect  to  an  inter- 
view with  McDonald  after  the  distribution,  from  which  it  is  claimed 
McDonald  conceded  that  the  contributors  would  receive  something 
more ;  but  this  is  not  the  effect  of  his  testimony.  Runkle  also  testified 
that  when  he  received  his  participation  certificate  he  complained  to  Mc- 
Donald that  it  did  not  represent  one-tenth  of  the  profits,  and  that  Mc- 
Donald replied  that  the  bankers  had  taken  the  rest.  This  statement 
made  by  McDonald  to  Runkle,  together  with  the  admission  made  by 
"Mr.  Levy  in  opening  the  case,  is  all  that  is  shown  by  the  record  to  ac- 
count for  the  20  per  cent,  of  the  profits  not  having  been  divided  in  the 
proportion  of  one-tenth  to  each  contributor  of  $15,000. 

[  1  ]  It  is  quite  clear  that  McDonald  and  his  friends  who  contributed 
to  the  fund  of  $150,000  under  the  agreement  as  shown  by  the  testimony 
of  Runkle  did  not  become  partners ;  and  I  am  of  opinion  that  they  did 
not  become  joint  adventurers,  for  the  contributors  had  no  interest  in 
the  enterprise,  other  than  to  receive  a  share  in  the  net  profits,  or  an 
amount  equal  to  a  percentage  thereof.  They  were  to  render  no  serv- 
ices, and  they  were  to  have  no  voice  in  making  the  contract  or  in  the 
performance  thereof.  So  far  as  they  were  concerned,  the  enterprise 
was  McDonald's,  and  his  only.  They  risked  the  money  they  advanced 
to  him  on  his  agreement  to  divide  his  profits  with  them ;  but  the  profits 
were  to  be  his,  not  theirs.  It  was  not  intended  that  the  money  they 
advanced  was  to  continue  in  the  enterprise.  It  would  have  been  for- 
feited at  the  election  of  the  city,  if  the  contract  had  been  awarded  to 
McDonald  and  he  had  failed  to  execute  and  to  give  the  security  Re- 
quired by  the  city  on  its  execution;  on  his  making  the  contract  and 
furnishing  the  security  required,  the  money  would  be  released,  and  it 
was  doubtless  expected  that  it  would  be  returned  to  them,  as  it  was. 
It  may  be  that  they  would  have  been  entitled  to  an  accounting  for  the 
moneys  which  McDonald  received  from  them  (Marvin  v.  Brooks,  94 
N.  Y.  71) ;  but  concededly  they  have  had  that,  and,  while  it  is  true 
that  they  had  confidence  in  and  trusted  their  friend  McDonald,  he  did 
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not  in  the  execution  of  the  contract,  or  in  negotiating  an  assignment 
thereof,  assume  a  fiduciary  relation  toward  them.  He  did  not  become 
a  trustee  for  them,  or  their  agent,  even  if  their  agreement  with  him 
constituted  them  equitable  owners  of  a  percentage  of  the  profits,  when 
earned  and  received  by  McDonald,  which  is  doubtful,  and  that  they 
merely  became  entitled  to  recover  from  him  their  respective  propor- 
tionate shares  of  the  profits  received  by  him,  or  an  amount  equal  there- 
to, but  not  to  an  accounting.  Schantz  v.  Oakman,  163  N.  Y.  148,  57 
N.  E.  288;  Smith  v.  Bodine,  74  N.  Y.  30;  Everett  v.  De  Fontaine,  78 
App.  Div.  219,  79  N.  Y.  Supp.  692;  Hart  v.  Garrett  Co.,  87  App.  Div. 
536,  84  N.  Y.  Supp.  774 ;  Stewart  v.  Auerbach,  148  App.  Div.  222,  132 
N.  Y.  Supp.  1021;  Freeman  v.  Miller,  157  App.  Div.  715,  142  N.  Y. 
Supp.  797. 

A  different  rule  has  frequently  been  applied  where  monej  or  prop- 
erty is  invested,  or  services  are  rendered,  in  an  enterprise,  in  which  the 
parties  are  to  share  the  profits  which  accrue  from  the  investment 
of  the  money  or  property  or  the  rendition  of  the  services;  but  in  all 
those  cases  there  was  a  joint  interest  in  the  enterprise.  See  Valdes 
v.  Larrinaga,  233  U.  S.  705,  34  Sup.  Ct.  705,  58  L.  Ed.  1163 ;  Marston 
v.  Gould,  69  N.  Y.  220;  Marvin  v.  Brooks,  supra;  Hill  v.  Curtis,  154 
App.  Div.  662,  139  N.  Y.  Supp.  428;  China  &  Japan  Trading  Co.  v. 
Provand,  155  App.  Div,  171,  140  N.  Y.  Supp.  79;  Weldon  v.  Brown, 
84  App.  Div.  482,  82  N.  Y.  Supp.  1051 ;  Rice  v.  Peters,  128  App.  Div. 
776, 113  N.  Y.  Supp.  40;  Haight  v.  H.  &  F.  Co.,  46  Misc.  Rep.  501,  92 
N.  Y.  Supp.  934,  affirmed  112  App.  Div.  475,  98  N.  Y.  Supp.  471,  af- 
firmed 190  N.  Y.  540,  83  N.  E.  1126;  Jordan  v.  Underbill,  91  App. 
Div.  124,  86  N.  Y.  Supp.  620;  Frethey  v.  Durant,  24  App.  Div.  58,  48 
N.  Y.  Supp.  839;  Id.,  44  App.  Div.  381,  16  N.  Y.  Supp.  15. 

[2]  If,  however,  the  agreement,  without  creating  a  fiduciary  rela- 
tion between  the  contributors  and  McDonald,  entitied  the  former  to 
an  accounting  on  the  theory  that  they  had  an  interest  in  the  profits  as 
such,  still  I  am  of  opinion  that  the  plaintiff  was  not  entitled  to  recover. 
When  the  plaintiff  received  from  McDonald  the  participation  certificate 
for  "/ai  of  the  20  per  cent,  of  the  profits,  it  is  fairly  to  be  inferred 
from  the  evidence  that  he  knew,  or  is  chargeable  with  knowledge,  of 
the  manner  in  which  the  remainder  of  McEtonald's  profits  was  distrib- 
uted. He  and  McDonald  were  personal  friends,  and  it  is  a  reasonable 
inference  that  McDonald  at  least  gave  to  him  the  same  explanation 
that  he  gave  to  Runkle,  and  that,  Uke  Runkle,  he  accepted  it  as  satis- 
factory, and  thereby  approved  of  the  distribution  made  by  McDonald. 
Moreover,  it  is  to  be  inferred  that  plaintiff  was  familiar  with  the  steps 
taken  subsequently,  for  he  was  elected  a  director  of  the  operating 
company,  and  voted  for  the  resolution  directing  the  issuance  of  25,- 
000  shares  of  stock  to  McDonald  and  his  associates,  including  himself, 
arid  he  therefore  knew,  or  was  in  a  position  to  know,  how  Uiat  stock 
was  issued.  The  only  possible  theory,  in  this  view  of  the  case,  on  which 
he  would  be  entitled  to  an  accounting,  would  be  with  respect  to  the  one- 
fourth  of  the  five  per  cent,  of  the  profits  which  McDonald  received 
back  from  Belmont ;  and  with  respect  to  that,  as  already  observed,  if 
he  did  not  know,  he  was  in  a  position  to  know,  that  stodc  for  that  in- 
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terest  was  issued  to  McDonald.  The  letter  from  Belmont  to  McDon- 
ald, promising  to  give  back  one-fourth  of  the  5  per  cent.,  gives  rise  to 
the  suspicion  that  McDonald  may  have  received  that  as  part  of  his 
share  of  the  profits  of  this  enterprise,  and  may  have  concealed  it  from 
plaintiff ;  but  it  is  at  most  a  suspicion,  which  might  have  been  cleared 
up  by  calling  Belmont  as  a  witness,  for  by  his  testimony  it  would 
seem  that  it  could  have  been  shown  whether  there  was  an  understand- 
ing when  McDonald  assigned  the  5  per  cent,  that  he  was  to  receive 
one-fourth  of  it  back  without  other  consideration.  This  was  not  done. 
Each  party  saw  fit  to  rest  the  case  on  the  theory  that  the  burden  of 
proof  with  respect  to  this  rested  on  the  adverse  party. 

This  may  have  been  a  gift  from  Belmont  after  the  assignment,  or  it 
may  have  rested  on  other  consideration,  for  which  a  basis  existed,  as 
shown  by  an  agreement  on  the  part  of  McDonald  when  he  employed 
Belmont  &  Co.  to  finance  the  enterprise,  by  which  he  obligated  him- 
self to  employ  them  as  his  exclusive  bankers  and  financial  agents  to 
finance  any  further  construction  work  for  the  city  undertaken  by  hit^ 
during  the  performance  of  this  contract  with  the  city.  This  was  en- 
tirely outside  of  and  beyond  the  enterprise  in  question,  and  McDonald 
would  have  had  a  perfect  right  to  exact  for  this  agreement  any  consid- 
eration he  saw  fit.  I  am  of  opinion  that,  after  this  distribution  of 
profits  with  the  apparent  acquiescence  of  all  parties  in  interest,  the 
burden  of  proof  rested  on  the  plaint! flF,  even  if  he  were  entitled  to 
an  accounting  for  undistributed  profits,  which  is  the  most  that  he 
would  be  entitled  to  in  any  event,  to  show  that  there  remained  profits  in 
which  he  was  entitled  to  share  which  had  not  been  divided.  See  Sea- 
ward V.  Davis,  198  N.  Y.  415,  91  N.  E.  1107;  Ogden  v.  Astor,  4  Sandf. 
311 ;  Campbell  v.  Campbell,  16  N.  Y.  Supp.  165;  Myer  v.  Abbett,  105 
App.  Div.  537,  94  N.  Y.  Supp.  238,  affirmed  186  N.  Y.  519,  78  N.  E. 
1107;  Coit  v.  Goodhart,  5  App.  Div.  444,  39  N.  Y.  Supp.  48;  30  Cyc, 
703,  706;  see  also  Corner  v.  Mackey,  147  N.  Y.  574,  42  N.  E.  29; 
Turner  v.  Kouwenhoven,  100  N.  Y.  115,  2  N.  E.  637;  Uhlman  v. 
N.  Y.  Life  Ins.  Co.,  109  N.  Y.  421,  17  N.  E.  363,  4  Am.  St.  Rep.  482. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs.  Order 
filed. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  DOWLING.  JJ., 
concur. 

HOTCHKISS,  J.    I  concur  on  the  first  ground,  that  whatever  cause 
of  action  plaintiff  may  have  had  was  one  at  law  and  is  barred. 
153  N.X.S.— 62 
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FIRST  NAT.  BANK  OF  WATERLOO  T.  EXCHANGE  NAT.  BANE  OP 
SENECA  FALLS  et  al. 

(Supreme  Court,  Equity  Term,  Seneca  County.    June  7, 1915.) 

1.  Pledges  <®=>4 — Inte,ntion  of  the  Parties. 

In  determining  the  nature  of  an  instrument  by  which  a  lien  was  given 
on  stocks,  effect  should  be  given  to  the  intent  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent  Dig.  §|  6-13,  30;  Dec. 
Dig.   <S=»4.] 

2.  Chattel  Mortgages  €=>8 — What  Oonstttutes — ^Pledge  DisTinauiSHiD. 

Coi-porate  stock,  which  was  in  the  possession  of  another  bank,  was,  un- 
der an  agreement  with  plaintiff  bank  and  one  of  its  debtors,  transferred 
to  plaintiff  as  a  continuing  collateral  security.  Beld  that,  as  posses- 
sion of  the  stock  could  not  be  given,  the  agreement  should  be  construed  as 
a  valid  pledge,  Instead  of  a  chattel  mortgage,  particularly  as  the  cer- 
tificates merely  represented  the  stock,  and  were  not  the  shares  themselves. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent.  Dig.  §§  20-2i; 
Dec  Dig.  <g=>8.] 

8.  Bills  and  Notes  €=>452 — Agbeekents — Corstbuotion. 

An  ugreemeut  that  a  bank  should  not  collect  a  note  until  the  maker 
was  prepared  to  meet  it  Is  merely  an  agreement  that  the  maker  should 
have  a  reasonable  time,  and  will  not  preclude  recovery  because  the  maker 
never  became  able  to  meet  it 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  $§  1303, 
1352-1364,1367-1376;   Dec.  Dig.  <S=»452.] 

4.  Pjiyment  ®=347 — What  Constitutes. 

Where  notes,  to  secure  which  a  mortgage  was  pledged  as  secarity  were 
paid  by  one  of  the  ludorsers,  and  plaintiff  collected  the  collateral  and  ap- 
plied it  to  other  obligations,  crediting  the  paj-ments  thereon,  such  pay- 
ments did  not  discharge  the  other  obligations,  where  the  Indorser  who 
paid  the  first  notes  was  held  subrogated  to  the  collateral. 

[Ed.  Note. — For  other  cases,  see  Payment,  Cent  Dig.  H  127,  129;  Dea 
Dig.  €=»47.] 

5.  liiMiTATioN  OF  Actions  <S=>151 — Running  of  Statute. 

Where  corporate  stock  is  pledged  as  a  continuing  collateral,  limitations 
do  not  run  against  notes  which  had  from  time  to  time  been  renewed  up 
to  within  five  or  six  years  of  the  suit,  though  the  original  obligationa  were 
incurred  more  than  ten  years  before  suit. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  {{ 
614^18,  620;    Dec.  Dig.  €=>151.] 

6.  Pledges  <g=s>19 — Consideration — Agkeement. 

A  debtor,  who  had  pledged  stocks  and  bonds  with  plaintiff  bank  to  se- 
cure any  and  all  of  his  indebtedness,  entered  into  an  agreement  provid- 
ing that  he  and  others  should  be  liable  to  the  bank  for  obligations  of  a 
corporation.  The  corporation  Issued  bonds,  which  were  acquired  by  the 
bank.  Held,  that  the  collateral  was  subject  to  the  obligations  of  the  cor- 
poration, though  they  were  renewed  from  time  to  time. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent  Dig.  U  5&-63 ;  Dea  Dig. 
<S=9l9.] 

7.  Bankbuptcy  ®=3l72 — Aqbeements — Validitt. 

A  pledge  of  corporate  stock,  made  several  years  before  the  pledgor  be- 
came a  bankrupt  Is  not  avoidable  by  the  pledgor's  trustee  in  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  $  220;  Dea 
Dig.  <e=>172.] 
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8.  Bankkuptot  ^=3364 — Skcubitt — ^Waivm  of. 

Where  a  creditor  bank,  which  held  collateral,  proved  its  claim  i^s  an 
unsecured  one  and  recelred  dividends  on  that  basis,  it  waived  all  rights 
In  the  collateral. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  SS  485,  504; 
Dec  Dig.  «=9364.] 

9.  Banks  and  Bankino  ®=3l02 — Rights  of  Cashikr. 

A  bank  is  bound  by  the  action  of  its  cashier  with  respect  to  a  claim  in 
bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §f  2ZQ~ 
243 ;   Dec.  Dig.  <S=»102.] 

Action  by  the  First  National  Bank  of  Waterloo  against  the  Exchange 
National  Bank  of  Seneca  Falls  and  others.    Judgment  for  plaintiff. 

Bacon  &  Huff,  of  Waterloo  (W.  Smith  O'Brien,  of  Geneva,  of  coun- 
sel), for  plaintiff. 

Hermon  A.  Carmer,  of  Seneca  Falls  (Charles  A.  Hawley,  of  Seneca 
Falls,  of  counsel),  for  defendant  Exchange  Nat.  Bank. 

George  E.  Zartman,  of  Waterloo,  for  defendant  trustee  in  bank- 
ruptcy. 

CLARK,  J.  Plaintiff's  objection  to  the  reading  of  the  evidence  of 
Leonard  Story,  deceased,  given  upon  a  former  trial,  upon  which  ob- 
jection decision  was  reserved,  is  overruled,  with  an  exception  to  plain- 
tiff. 

This  action  is  brought  to  foreclose  a  lien  claimed  to  be  held  by  plain- 
tiff on  461  shares  of  the  capital  stock  of  the  Waterloo  Wagon  Company, 
Limited,  and  253  shares  of  the  capital  stock  of  the  First  National  Bank 
of  Waterloo,  all  of  which  stocks  are,  and  have  been  since  February  20, 
1899,  in  the  possession  of  defendant  Exchange  National  Bank  of  Sene- 
ca Falls.  The  plaintiff's  lien,  if  it  has  any,  exists  by  virtue  of  a  written 
agreement  made  February  15,  1902,  between  the  First  National  Bank 
of  Waterloo  and  Francis  Bacon,  by  which  Bacon,  the  then  owner  of 
said  stocks,  and  which  were  in  the  actual  possession  of  defendant  Ex- 
change National  Bank  as  collateral  security  for  the  payment  of  any 
indebtedness  owing  to  said  bank  by  the  Waterloo  Wagon  Company, 
Limited,  or  Francis  Bacon,  transferred  to  the  First  National  Bank 
of  Waterloo  all  of  said  stocks — 

"as  a  continuing  collateral  security  for  the  payment  to  it  of  any  Indebtedness 
or  liability  of  any  kind,  absolute  or  contingent,  now  existing  or  that  may  here- 
after ^xist,  arise,  accrue,  or  be  contracted  on  the  part  of  the  Waterloo  Wagon 
Company,  Limited,  or  himself,  to  said  bank,  and  said  shares  of  stock,  upon 
their  surrender  by  the  Exchange  National  Bank,  shall  be  deposited  with 
the  said  First'  National  Bank  of  Waterloo." 

The  plaintiff  brings  this  action  to  enforce  its  lien  under  that  agree- 
ment, for  the  purpose  of  collecting  certain  obligations  which  it  has 
against  Francis  Bacon,  the  payment  of  which  is  claimed  to  have  been 
secured  by  the  pledge  of  these  stocks. 

[1,  2]  Defendant  Zartman,  trustee  in  bankruptcy  of  Francis  Bacon, 
contends  that  this  action  cannot  be  maintained,  for  the  reason,  among 
others,  that  if  the  instrument  above  quoted  is  a  chattel  mortgage  it  is 
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invalid,  because  of  the  conceded  fact  that  it  was  never  filed,  and  that  if 
it  is  regarded  as  a  pledge  it  is  invalid,  because  the  stocks  were  at  the 
time  the  instrument  was  made,  and  ever  since  have  been,  in  the  posses- 
sion of  the  Exchange  National  Bank  of  Seneca  Falls,  and  were  never 
delivered  to  the  plaintiff  in  this  action,  and  that  there  cannot  be  a  pledge 
of  these  stocks  without  a  delivery  thereof. 

I  cannot  agree  with  the  learned  trustee  in  bankruptcy  in  that  regard. 
While  it  is  true  that  under  ordinary  circumstances  it  is  necessary  to 
have  a  delivery  of  the  article  sought  to  be  pledged  before  a  pledge  is 
complete  and  effectual,  still  in  a  transaction  like  this,  where  stock 
certificates  were  the  subject  of  the  attempted  pledge,  and  where  they 
were  in  the  possession  of  another  party  for  a  specific  purpose  as  collat- 
eral security,  and  where  no  delivery  of  possession  was  at  that  time 
possible,  the  plain  intent  of  the  parties  to  have  these  stocks  pledged  for 
the  purpose  stated  in  the  agreement  between  plaintiff  and  Francis  Ba- 
con, dated  February  15,  1902,  should  not  be  defeated.  These  certifi- 
cates represented  stocks,  but  were  not  the  stocks  themselves,  and  it  be- 
ing at  that  time  impossible  to  deliver  them,  because  of  their  being  held 
by  the  defendant  Exchange  National  Bank,  a  valid  pledge  was  made  by 
the  written  transfer  executed  by  tlie  owner  of  the  stocks  to  this  plaintiff 
February  15,  1902. 

The  intention  of  the  parties  should  be  carried  out,  if  that  intention 
can  be  ascertained  from  the  instrument  which  was  executed  by  them. 
A  careful  reading  of  it  leads  to  the  conclusion  that  the  pkrties  intended 
that  these  stocks  should  be  pledged  to  the  plaintiff  as  a  continuing  col- 
lateral security  for  the  payment  to  it  of  any  indebtedness  of  any  kind 
then  existing,  or  that  might  thereafter  exist,  on  the  part  of  the  Water- 
loo Wagon  Company,  Limited,  or  Francis  Bacon,  to  said  bank,  and  it 
must  therefore  be  held  that  the  instrument  of  February  15,  1902,  was 
a  valid  pledge,  and  not  a  chattel  mortgage ;  the  circumstances  surround- 
ing this  case  justifying  the  conclusion  that  it  was  also  the  intention  of 
the  parties  that  the  temporary  possession  by  the  Exchange  National 
Bank  of  the  stocks  in  question  was  also  regarded  as  the  possession  of 
the  plaintiff,  to  whom  the  stocks  were  pledged  by  Bacon  February  15, 
1902.  Wilson  v.  Little,  2  N.  Y.  443,  51  Am.  Dec.  307;  First  National 
Bank  of  Waterloo  v.  Bacon,  113  App.  Div.  612,  98  N.  Y.  Supp.  717; 
Jones  on  Pledges  (2d  Ed.)  §  83 ;  31  Cyc.  p.  791,  note  67. 

The  obligations  owing  to  plaintiff  by  Francis  Bacon,  and  which  it 
seeks  to  enforce  under  the  security  of  the  pledged  stocks  above  referred 
to,  are  as  follows : 

First.  A  promissory  note,  executed  by  Francis  Bacon,  for '^,010,  dated 
April  11,  1901,  upon  which  no  payments,  either  of  principal  or  Interest,  have 
been  made. 

Second.  Another  note,  executed  by  Francis  Bacon,  for  ^07,  dated  February 
4,  1902,  and  several  times  renewed,  the  last  renewal  being  dated  June  H 
1909,  upon  which  there  Is  claimed  to  be  unpaid  $200,  with  interest  from 
June  14,  1909. 

Third.  Another  promissory  note,  executed  by  Francis  Bacon,  for  $800,  and 
several  times  renewed,  the  last  renewal  bearing  date  February  27,  1911,  upon 
which  there  is  now  claimed  to  be  unpaid  $860.80,  with  interest  from  Marcb 
8,  1909,  less  a  credit  of  $203.30,  with  interest  from  August  30,  1909. 

Fourth.  Fifteen  and  a  fraction  of  the  corporate  bonds  of  the  Wateriuo 
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Organ  Company,  of  $500  each,  the  payment  of  which  was  guaranteed  by  the 
bond  of  Francis  Bacon  and  others  May  24,  1900,  upon  which  Organ  Company 
bonds  there  remains  unpaid  $7,893.56,  with  interest  from  September  21,  1900, 
less  payments  of  $1,716.32  August  15,  1908,  and  $817.23  August  16,  1909. 

The  Waterloo  Organ  Company  was  adjudged  a  bankrupt  July  2, 
1902,  and  Francis  Bacon  was  adjudged  a  bankrupt  May. 2,  1904,  and 
the  defendant  George  E.  Zartman  was  appointed  and  is  now  acting  trus- 
tee of  the  estate  of  said  Francis  Bacon.  By  his  answer  the  trustee  dis- 
putes the  validity  of  any  of  the  obligations  against  Francis  Bacon  sought 
to  be  enforced  by  plaintiff  in  this  litigation,  alleging  as  to  the  $4,010  note 
that  it  was  given  with  the  agreement,  indorsed  thereon,  that  it  was  not 
to  be  paid  until  the  maker  was  "prepared"  to  meet  it,  and  that  each  of 
the  other  notes  sought  to  be  enforced  has  been  paid,  either  in  whole 
or  in  part,  and  that  the  guaranty  bonds  executed  by  Bacon  and  others 
did  not  include,  and  were  not  intended  to  include,  these  bonds  of  the 
Waterloo  Organ  Company,  and  these  various  claims  will  be  considered 
in  the  order  in  which  they  have  been  referred  to  in  the  pleadings. 

[3]  The  $4,010  note,  executed  by  Francis  Bacon  to  the  First  Na- 
tional Bank  of  Waterloo  April  11,  1901,  contained  on  the  back  thereof 
the  following  statement,  signed  by  the  cashier  of  plaintiff's  bank : 

"This  note  is  taken  for  note  of  [Waterloo]  Water  Company,  dated  October 
2,  1894,  on  which  Francis  Bacon  Is  a  guarantor,  and  with  the  understanding 
that  the  Bank  wlU  not  demand  its  payment  until  Mr.  Bacon  is  prepared  to 
meet  it." 

And  defendant  trustee  urges  that  that  note  cannot  be  enforced,  for 
the  reason  that  it  is  established  that  never  since  the  note  was  given  has 
Francis  Bacon  been  "prepared"  to  meet  it.  The  intention  of  the  parties 
ought  to  control  in  a  matter  of  this  kind,  and  if  the  contention  of  the 
trustee  in  bankruptcy  was  upheld  it  would  mean  that,  although  that  note 
was  a  perfectly  valid  one  and  given  for  a  sufficient  consideration,  still 
the  plaintiff  could  never  enforce  it,  if  perchance  Mr.  Bacon  should 
say  that  he  was  not  "prepared"  to  meet  it.  That  memorandum  on  the 
back  of  the  note  simply  meant  that  Mr.  Bacon  should  have  a  reasonable 
time -after  it  became  due  in  which  to  make  payment,  but  that  when  the 
note  became  due,  if  a  demand  was  made  (and  it  has  been  established 
that  a  demand  was  made  of  Mr.  Bacon),  if  he  neglected  to  pay  it  within 
a  reasonable  time,  the  bank  could  proceed  to  enforce  payment. 

This  transaction  would  not  be  unlike  that  of  a  builder,  who  should 
hear  of  a  party  desiring  to  erect  a  house,  and  he  should  go  to  such  per- 
son and  tell  him  that  he  would  put  him  up  a  house  according  to  his 
plans  for  a  specified  sum,  and  the  lot  owner  should  demur,  because  he 
did  not  feel  able  to  build  at  that  time,  and  the  builder  should  say  that 
he  would  erect  the  house,  and  the  lot  owner  need  not  pay  for.  it  until 
he  got  ready,  or  until  he  was  "prepared"  to  do  so.  Can  it  be  argued 
that  that  would  absolve  the  lot  owner  from  paying  for  the  house  which 
the  other  party  had  built,  and  of  which  he  was  enjoying  the  possession 
and  benefit? 

Transactions  of  this  kind  should  be  interpreted  in  the  light  of  rea- 
son and  common  sense,  and  that  would  lead  to  the  conclusion  that  in 
the  case  of  the  householder,  as  well  as  the  maker  of  the  note  in  ques- 
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tion,  payment  was  to  be  made  within  a  reasonable  time.  In  this  case 
the  cashier  of  the  bank  demanded  of  Mr.  Bacon  that  he  pay  the  note 
at  maturity,  and  Mr.  Bacon  replied  that  it  would  be  impossible  for  him 
to  do  so.  The  bank  has  waited  ever  since  for  its  pay.  It  has  certainly 
waited  a  reasonable  time,  and  the  note  must  be  deemed  a  perfectly 
legal  and  valid  obligation,  and  is  enforceable  and  should  be  collected 
from  the  pledged  stocks  above  referred  to.  It  would  hardly  seem  nec- 
essary to  cite  numerous  authorities  that  exist,  holding  in  effect  that 
a  memorandum  or  agreement  of  this  character  meant  simply  that  the 
maker  should  have  a  reasonable  time  after  the  note  became  due  in 
which  to  make  pa3rment. 

[4,  5]  On  the  14th  day  of  June,  1909,  Francis  Bacon  gave  his  note 
for  $250,  upon  which  there  is  unpaid  $200  and  interest  from  June  14, 
1909,  and  on  February  27,  1911,  Mr.  Bacon  gave  his  renewal  note  for 
$822.05,  and  there  is  now  unpaid  on  said  note  $860.80,  with  interest 
from  March  8,  1909,  less  a  payment  of  $203.30,  made  August  30, 
1908.  Each  of  these  notes  is  owned  and  held  by  plaintiff,  and  the  pay- 
ment of  them  is  secured  by  the  pledged  stocks  in  question.  There  is  a 
dispute  as  to  the  payments  on  these  notes ;  the  defendant  trustee  al- 
leging that  the  first  note  is  entirely  paid,  and  that  there  should  be  ap- 
plied on  the  last  note  a  credit  of  $224.98  under  date  of  November  16, 
1909. 

The  evidence  establishes  the  fact  that  prior  to  June,  1909,  the  plain- 
tiff held  two  notes  of  $1,500  each,  made  by  a  corporation  known  as  the 
Bacon  Carriage  Company,  and  that  Pauline  M.  Bacon,  wife  of  Fran- 
cis Bacon,  was  the  first  indorser  on  these  notes,  and  William  Rower- 
dink  was  the  second  indorser.  In  1904  Pauline  M.  Bacon  assigned 
to  plaintiff  a  bond  and  mortgage,  made  by  one  Randolph,  as  collat- 
eral security  for  the  payment  of  these  notes,  and  certain  other  obliga- 
tions held  by  plaintiff.  These  two  $1,500  notes  were  finally  paid  by 
Mr.  Rowerdink.  Subsequently  Mrs.  Bacon  executed  to  the  plaintiff  an 
absolute  assignment  of  the  Randolph  mortgage,  whereupon  the  plain- 
tiff took  the  notes.  Exhibits  2  and  3,  sought  to  be  enforced  here,  with 
others,  and  placed  them  in  an  envelope  addressed  to  Mrs.  Bacon,  and 
indorsed,  on  a  renewal  it  held  of  the  $800  note,  a  credit  of  $224.98, 
which  was  the  balance  of  the  mortgage  which  had  been  assigned.  The 
envelope  containing  these  two  notes  was  never  delivered  to  Mrs.  Bacon, 
but  still  remains  in  the  possession  of  plaintiff.  Subsequently  Rower- 
dink brought  an  action  against  this  plaintiff  to  compel  an  assignment 
of  the  Randolph  mortgage  to  him,  upon  the  ground  that  he,  having 
paid  the  two  $1,500  notes  above  mentioned,  became  subrogated  to  any 
rights  plaintiff  had  in  the  Randolph  mortgage,  and  was  the  owner 
thereof,  and  succeeded  in  that  action. 

So  from  all  this  evidence  it  appears  that,  when  the  plaintiff  re- 
ceived from  Mrs.  Bacon  an  absolute  assignment  of  the  Randolph  mort- 
gage, it  marked  certain  notes,  including  the  $200  note  above  mention- 
ed, as  paid,  and  had  indorsed  on  the  $800  note  a  credit  of  $224.98,  rep- 
resenting the  supposed  balance  of  the  Randolph  mortgage,  the  fact  is 
that  subsequently  in  the  Rowerdink  action  it  was  compelled  to  give 
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up  the  Randolph  mortgage,  which  had  been  assigned  to  it  by  Mrs. 
Bacon,  and  consequently  it  never  received  the  payments  which  it  had 
thus  credited.  Surely  these  notes  could  not  be  deemed  paid,  or  the 
indorsement  could  not  be  enforced  as  a  payment,  when  subsequent  de- 
velopments established  conclusively  that  no  such  payments  had  ever 
been  made  to  plaintiff.  An  honest  debt  cannot  be  wiped  out  in  any 
such  way.  The  notes  have  not  been  paid,  and  the  first  note  must  be 
deemed  a  valid  obligation,  with  $200  unpaid,  and  with  interest  from 
June  14,  1909.  The  second  note  must  also  be  deemed  a  valid  obliga- 
tion, with  $860.80  unpaid  thereon,  and  with  interest  from  March  8, 
1909,  less  a  credit  of  $203.30  paid  August  30,  1908,  and  the  payment 
of  each  of  said  notes  is  secured  by  the  pledged  stocks  in  question,  and 
the  statute  of  limitations  is  not  a  bar  to  either  of  the  three  notes  above 
mentioned.  Hulbert  v.  Clark,  128  N.  Y.  295,  28  N.  E.  638,  14  L.  R.  A. 
59;  House  v.  Carr,  185  N.  Y.  453,  78  N.  E.  171,  6  L.  R.  A.  (N.  S.) 
510,  113  Am.  St.  Rep.  936,  7  Ann.  Cas.  185;  Greenley  v.  Greenley, 
114  App.  Div.  640,  100  N.  Y.  Supp.  114;  People  v.  Freeman,  110 
App,  Div.  605,  97  N.  Y.  Supp.  343. 

[8]  The  plaintiff  is  the  owner  of  certain  bonds  of  the  Waterloo  Or- 
gan Company,  numbered  60  to  74,  inclusive,  and  a  fractional  part  of 
bond  No.  75,  and  there  is  now  due  thereon  $7,893.56,  with  mterest 
from  September  21,  1900,  less  $1,716.32  paid  August  15,  1908,  and 
$817.23  paid  August  16,  1909,  and  these  bonds  are  secured  by  the  stocks 
pledged  to  plaintiff  by  the  instrument  dated  February  15,  1902,  above 
referred  to.  The  Waterloo  Organ  Company  was  a  domestic  corpora- 
tion, in  which  Francis  Bacon  was  largely  interested,  and  it  was  ad- 
judged a  bankrupt  in  July,  1902.  On  May  24,  1900,  Francis  Bacon  and 
others  interested  in  the  Waterloo  Organ  Company,  made  and  deliver- 
ed to  the  plaintiff  a  guaranty  bond,  of  which  the  following  is  a  copy: 

"Whereas,  tbe  Waterloo  Organ  Company,  a  domestic  corporation  formed 
under  the  laws  of  this  state,  desires  to  obtain  loans,  discounts,  credits,  and 
other  pecuniary  accommodations  of  and  from  the  First  National  Banl^  of  Wa- 
terloo, N.  X.;  and  whereas,  the  said  bank  requires  security  for  such  loans 
and  discounts  and  for  all  other  indebtedness  or  liability  of  the  said  company 
to  it ;  and  whereas,  the  undersigned  are  interested  in  said  company  as  stock- 
holders or  otherwise,  and  are  willing  to  become  such  security: 

"Now,  therefore,  for  the  purpose  aforesaid,  and  in  consideration  of  the  sum 
of  one  dollar  to  each  of  us  duly  paid  at  the  ensealing  and  delivery  hereof,  and 
for  other  good  and  valid  consideration,  the  receipt  of  which  is  hereby  acknowl- 
edged and  confessed,  we,  the  undersigned,  do  hereby  Jointly- and  severally, 
for  ourselves,  and  our  and  each  of  our  heirs,  executors,  and  administrators 
guarantee  and  warrant  unto  the  said  bank,  its  successors  and  assigns,  the 
prompt  payment  at  maturity  of  eacn  and  all  the  notes,  checks,  drafts,  bills  of 
exchange,  and  other  obligations  in  writing  of  every  name  and  kind,  made, 
signed,  drawn,  accepted,  or  indorsed  by  the  said  Waterloo  Organ  Company, 
which  the  said  bank  now  hns,  or  which  it  may  hereafter  have,  bold,  pur- 
chase, or  obtain  within  four  ifionths  from  date  hereof ;  but  our  liability  here- 
under shall  not  at  any  time  exceed  the  sum  of  fifteen  thousand  dollars  ($15,- 
000.00)  and  Interest  thereon.  And  in  case  default  Is  made  In  the  payment  at 
maturity  of  any  of  the  above-mentioned  obligations,  or  In  the  payment  of  any 
lawful  claim  or  demand  held  by  said  bank  against  said  company,  we  do  hereby 
jointly  and  severally  covenant,  promise,  and  agree  to  pay  the  same  to  the 
said  bank,  its  successors  or  assigns,  upon  demand.  This  instrument  Is  in- 
tended to  be  a  full,  complete,  and  perfect  security  and  Indemnity  to  the  said 
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bank,  to  tbe  extent  and  for  the  time  above  stated,  for  any  indebtedness  or  lla- 
bUlty  of  any  kind  owing  by  said  company  to  it  from  time  to  time,  and  to  be 
vaUd  and  continuous  without  other  or  further  notice  to  us  or  any  of  us. 

"In  witness  whereof,  we  have  hereunto  set  our  hands  and  our  respective 
seals  this  24th  day  of  May,  A.  £).  1900.  A.  C.  Keed. 

"Malcolm  Love. 

"C.  G.  Reed. 

"Fred  W.  Hulbert. 

"J.  W.  Chamberlain. 

"Francis  Bacon. 

"Leonard  Story." 

December  1,  1894,  the  Waterloo  Organ  Company  authorized  the 
issue  of  80  of  its  corporate  bonds,  in  the  sum  of  $500  each,  and  on 
September  21,  1900,  and  after  the  guaranty  bond  above  quoted  had 
been  given  to  the  plaintiff  by  Francis  Bacon  and  others,  the  Waterloo 
Organ  Company  assigned  to  plaintiff  21  of  these  corporate  bonds, 
numbered  from  60  to  80,  inclusive,  as  collateral  security  for  the  pay- 
ment of  any  Organ  Company  obligations  which  plaintiff  then  had  or 
which  it  might  thereafter  have,  and  while  the  plaintiff  had  these  bonds, 
and  before  his  bankruptcy,  Francis  Bacon  made  and  delivered  to  plain- 
tiff the  assignment  of  the  stocks  in  question,  dated  February  15,  1902, 
which  is  the  pledge  sought  to  be  foreclosed  in  this  action.  Plaintiff  is 
still  the  owner  of  15  and  a  fraction  of  these  bonds,  which  are  abso- 
lute obligations  of  the  Waterloo  Organ  Company,  the  payment  of  which 
was  guaranteed  by  Francis  Bacon  and  others,  by  their  guaranty  bond 
to  plaintiff,  dated  May  24,  1900,  and  Mr.  Bacon  and  the  other  parties 
who  .signed  the  guaranty  bond  thereby  became  personally  liable  to  the 
plaintiff  for  these  Organ  Company  bonds.  When  Francis  Bacon 
pledged  these  stocks  to  plaintiff,  by  the  written  assignment  of  Febru- 
ary 15,  1902,  there  was  a  present  existing  liability  under  the  Organ 
Company  bonds  to  which  plaintiff's  lien  at  once  attached,  and  that 
lien  has  never  been  extinguished  or  released,  but  still  exists  and  is  in 
full  force. 

A  reading  of  the  guaranty  bond  of  May  24,  1900,  under  which  this 
action  was  brought,  shows  clearly  that  it  was  intended  to  cover  all  ob- 
ligations of  the  Organ  Company  which  were  held  or  might  be  acquired 
by  the  plaintiff  bank  within  the  time  therein  specified,  as  the  result  of 
direct  negotiations  with  the  Organ  Company.  The  bank  increased  its 
loans  and  accommodations  to  the  Organ  Company  in  substantial  pro- 
IK)rtion  as  the  guaranty  bonds  given  by  Bacon  and  others  increased  its 
security,  and  although  a  series  of  guaranty  bonds  was  given  in  differ- 
ent years,  and  the  form  of  the  bonds  was  slightly  changed,  it  did  not 
affect  the  substance,  and  did  not  change  the  purpose  for  which  they 
were  given,  and  as  new  bonds  were  given  they  were  evidently  not  in- 
tended to  supersede  any  prior  ones,  but  were  independent  undertak- 
ings, intended  to  provide  for  additional  security  to  the  bank.  The 
bonds  of  the  Organ  Company  were  clearly  liabilities  coming  within  the 
scope  of  the  guaranty  bond  executed  by  Bacon  and  others  May  24, 
1900,  to  the  plaintiff,  and  are  secured  by  the  pledge  to  plaintiff  of  the 
stocks  in  question.  First  National  Bank  of  Waterloo  v.  Story,  53 
Misc.  Rep.  429,  103  N.  Y.  Supp.  233;  First  National  Bank  of  Water- 
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loo  V.  Story,  131  App.  Div.  472,  115  N.  Y.  Supp.  421 ;  First  National 
Bank  of  Waterloo  v.  Story,  163  App.  Div.  279,  148  N.  Y.  Supp.  886. 

[7]  No  other  construction  would  be  possible  that  would  be  in  har- 
mony with  the  plain  intent  of  the  parties,  as  expressed  in  the  guaranty 
bond  in  question.  The  pledge  of  these  stocks  of  February  15,  1902, 
to  plaintiff,  executed  by  Bacon,  having  been  made  long  before  his  bank- 
ruptcy, whatever  rights  his  trustee  acquired  by  virtue  of  the  bankrupt- 
cy proceedings  would  be  subject  to  any  prior  rights  or  claims  acquired 
by  plaintiff  under  the  pledge  of  February  15,  1902. 

[8,  9]  The  defendant  Exchange  National  Bank  of  Seneca  Falls  al- 
leges in  its  answer  that  the  stocks  in  question  were  pledged  to  and  de- 
posited with  it  by  Francis  Bacon  on  February  20,  1899,  and  that  when 
Mr.  Bacon  was  adjudged  a  bankrupt  it  still  held  three  notes  upon  which 
he  was  indorser,  and  that  there  remains  due  thereon  of  principal  and 
interest  several  thousand  dollars.  On  April  25,  1905,  the  defendant 
bank,  through  its  cashier,  filed  a  proof  of  claim  in  the  bankruptcy  court 
against  the  estate  of  Francis  Bacon  on  these  three  notes,  and  it  waived 
its  claim  to  the  stocks  in  question  as  security  as  against  the  trustee  in 
bankruptcy,  and  subsequently  it  received  dividends  from  the  bank- 
rupt's estate  amounting  in  the  aggregate  to  $1,245.76. 

The  three  notes  in  question,  upon  which  Francis  Bacon  was  indorser, 
were  not  obligations  of  the  Waterloo  Wagon  Company,  but  were  notes 
of  one  William  B.  Clark.  The  defendant  Exchange  National  Bank,  in 
whatever  it  did  with  reference  to  collecting  these  three  notes  in  the 
bankruptcy  court,  was  represented  by  its  cashier  and  is  bound  by  his 
actions.  When  it  waived  its  security  in  the  bankruptcy  court,  as 
against  the  trustee  in  bankruptcy,  it  likewise  waived  its  security  against 
Francis  Bacon  and  his  estate.  The  bank,  in  what  it  did  in  the  bank- 
ruptcy court,  elected  to  waive  any  lien  and  security  it  had,  and  prove 
its  claim  as  an  unsecured  creditor,  and  the  bank,  by  accepting  the  divi- 
dends, ratified  the  acts  of  its  cashier,  in  waiving  the  security  and  pro- 
ceeding to  prove  its  claim  as  an  unsecured  one,  and  it  must  be  held  that, 
when  the  bank  proved  its  claim  under  the  three  Clark  notes  in  the  Ba- 
con bankruptcy  proceedings  as  an  unsecured  claim,  it  waived  any  se- 
curity it  had  upon  the  pledged  stocks  in  question,  and  its  lien  thereon 
became  extinguished.  In  other  words,  by  proving  its  claim  in  the  Ba- 
con bankruptcy  proceedings  as  an  unsecured  one,  it  waived  whatever 
security  it  had,  and  plaintiff's  lien  under  the  agreement  of  February 
15,  1902,  became  the  first  lien  on  the  stocks  in  question.  Defendarit 
Exchange  National  Bank,  having  elected  its  remedy  by  filing  a  claim 
and  accepting  a  dividend  as  an  unsecured  creditor  of  Francis  Bacon, 
being  in  possession  of  all  the  facts  at  the  timo  it  filed  its  claim,  must  be 
deemed  bound  by  its  action  in  electing  its  remedy,  and  has  no  claim  or 
lien  upon  the  stocks  in  question.  In  re  Bloss,  4  N.  B.  R.  147,  Fed.  Cas. 
No.  1,562;  Heard  v.  Jones,  15  N.  B.  R.  402,  56  Ga.  271.  Collier  on 
Bankruptcy  (8th  Ed.)  p.  598. 

Upon  the  whole  case  it  must  be  held : 

First.  That  on  the  note  of  April  11,  1901,  there  is  due  to  plaintiff 
$4,010,  with  interest  from  the  date  of  the  note. 

Second.  Upon  the  $497  note,  dated  February  4,  1902,  and  renewed 
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in  June,  1909,  there  is  due  to  plaintiff  the  sum  of  $200,  with  interest 
from  June,  1909. 

Third.  Upon  the  $800  renewal  note,  dated  June  23,  1904,  there  is 
due  to  plaintiff  the  sum  of  $860.80,  with  interest  from  March  8, 1909, 
less  a  credit  of  $203.30  as  of  August  30,  1908. 

Fourth.  Upon  the  15  and  a  fraction  Waterloo  Organ  Company  bonds 
there  is  due  plaintiff  $7,893.56,  with  interest  from  September  21, 1900, 
less  $1,716.32  paid  August  15,  1908,  and  $817.23  paid  August  16, 1909. 

These  claims  were  all  valid  and  in  existence  at  the  time  of  the  bank- 
ruptcy of  Francis  Bacon.  Plaintiff,  under  the  instrument  executed  by 
Bacon  and  the  bank,  February  15,  1902,  holds  the  stocks  therein  r^ 
f erred  to  as  security  for  the  payment  of  the  above  claims ;  the  notes 
being  the  personal  obligations  of  Francis  Bacon,  and  the  bonds  of  the 
Waterloo  Organ  Company  held  by  plaintiff  being  clearly  within  the 
scope  of  the  guaranty  bond  of  May  24,  1900,  executed  by  Bacon  and 
others  to  this  plaintiff. 

Judgment  is  therefore  directed  in  favor  of  the  plaintiff  for  the  relief 
demanded  in  the  complaint,  with  costs  to  be  taxed,  and  payable  out  of 
proceeds  of  sale  of  the  stocks  in  question. 


DI  MENNA  CONST.  CO.  T.  ANCHOR  POST  IKON  WORKS. 

(Supreme  Court,  Appellate  Term,  First  Department    June  10,  1915.) 

Contracts  «=>284 — PEBroBMAwcE  or  Contbaot — ^Affboval  by  ABCHlTlw^- 
Vamdity  of  Aobeehent. 

A  provision  In  a  contract  that  the  work  should  be  done  to  the  satisfac- 
tion of  an  architect,  and  that  bis  decision  should  be  final,  was  ralid  and 
enforceable,  and,  though  his  decision  might  be  Impeached  for  fraud  and 
bad  faith,  It  was  error,  in  an  action  for  work  which  was  not  satisfactoi? 
to  the  architect  and  was  ordered  removed  by  him,  to  submit  the  ques- 
tion as  to  whether  the  work  was  properly  done. 

[E!d.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  81  129^-1302, 
1308-1310,  1312-1316,  132&-1338,  1340-1342,  1344-1346,  1350,  1351;  Dec 
Dig.  <S=9284.] 

Appeal  from  City  Court  of  New  York,  Trial  Ternt 

Action  by  the  Di  Menna  Construction  Company  against  the  Anchor 

Post  Iron  Works.    From  a  judgment  in  favor  of  plaintiff,  defendant 

appeals.    Reversed,  and  new  trial  ordered. 
Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 

AKER,  JJ. 

Everett,  Clarke  &  Benedict,  of  New  York  City,  for  appellant 
Olcott,  Gruber,  Bonynge  &  McManus,  of  New  York  City  (Terence 
J.  McManus,  of  New  York  City,  of  counsel),  for  respondent 

LEHMAN,  J.  The  plaintiff  entered  into  a  subcontract  to  perfonn 
certain  concrete  work  for  the  defendant  in  accordance  with  a  contract 
which  the  defendant  had  with  the  park  department.  Under  that  con- 
tract it  was  provided  that  the  decision  of  the  architect  of  the  dqart- 
ment  should  be  final  and  conclusive,  and  that  the  work  should  be  done 

CEsFor  oUier  cases  «ee  same  topic  A  KBT-NUMBEiR  In  aU  Key-Numbered  Dlgeita  k  luitut 
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to  the  satisfaction  of  the  architect,  and  work  not  done  to  the  satisfac- 
tion of  the  architect  should  be  made  good  by  the  contractor.  It  ap- 
pears that  on  April  1st  the  defendant  received  notice  from  the  archi- 
tect that  the  work  done  by  the  plaintiff  was  unsatisfactory  and  must 
be  removed.  The  defendant  then  terminated  the  plaintiff's  contract 
and  removed  the  work,  as  ordered  by  the  architect.  Thereafter  the 
plaintiff  brought  this  action,  and  the  defendant  set  up  the  failure  of  the 
plaintiff  to  perform  the  work  in  accordance  with  the  specifications  of 
the  park  department,  and  the  rejection  by  the  engineer  in  charge,  as  a 
defense  and  also  as  a  counterclaim.  The  reply  did  not  set  up  any 
fraud  or  bad  faith  on  the  part  of  the  architect  or  engineer,  but  merely 
denies  knowledge  or  information  sufficient  to  form  a  belief  as  to  these 
allegations. 

At  the  close  of  the  case  the  trial  judge  submitted  to  the  jury  only 
one  question  of  fact,  stating : 

"Xoti  have  a  very  concise  question  of  fact  presented  to  yon  as  to  whether 
the  work  was  properly  done  or  not ;  that  Is  practically  the  whole  qnestion  in 
this  case." 

Under  the  contract  made  between  the  parties,  the  question  of  wheth- 
er the  work  was  properly  done  or  not  was  not  a  question  for  the  jury, 
but  for  the  architect  to  decide.  The  parties  by  their  contract  had 
provided  that  his  decision  was  to  be  "final  and  conclusive,"  and  the 
courts  have  in  all  cases  held  that  such  provisions  are  valid  and  en- 
forceable, and  the  trial  judge  should  have  so  charged.  It  is  true,  of 
course,  that  even  a  final  and  conclusive  decision  may  be  impeached  for 
fraud  and  bad  faith,  and  there  is,  I  think,  some  evidence  that  the  en- 
gineer or  architect  in  this  case  did  act  in  bad  faith ;  but,  even  if  such 
an  issue  could  be  raised  under  the  present  pleading  in  this  case,  it  was 
never  submitted  to  the  jury. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event.    All  concur. 


LEVINB  V.  SPIEGEL. 
(Snpreme  Court,  Appellate  Term,  First  Department    June  10,  1915.) 

1.  Appeal  and  Sbbob  <S=»t006 — Review — ^Vebdict — Weight  of  Evidence. 

Where  there  was  some  evidence  to  sustain  a  verdict,  and  the  trial  court 
refused  to  set  it  aside,  it  will  not  be  disturbed,  even  if  the  appellate  court 
would  have  reached  a  different  conclusion,  unless  it  is  so  clearly  against 
the  preponderance  of  the  evidence  as  to  indicate  it  rrats  on  prejudice  or 
mistake. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  Sf  3860- 
3876,  3948-3950;    Dec.  Dig.  <S=1005.] 

2.  Evidence  €=3589 — Weight  and  Sufficibnct — Cskdibilitt  op  WiTNESsEa 

Where  the  testimony  of  the  two  parties  is  so  contradictory  that  one 
must  have  deliberately  perjured  himself,  the  Jury  is  especially  bound  to 
consider,  not  only  the  appearance  of  the  witnesses,. but  also  the  probabili- 
ties of  the  two  stories  and  the  corroborating  evidence. 

[FA.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  i  2438 ;  Dec.  Dig. 
«=»5S9.] 
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3.  Bn.u  AND  Notes  4=»518 — Actions — Sufficiknct  at  £vipknoe — Considei- 

ATION. 

In  an  action  on  notes,  where  the  defense  was  that  they  were  given  for 
accommodation,  while  plaintiff  testified  that  they  were  given  as  commis- 
sion for  securing  a  contract,  a  Terdiot  for  plaintiff  held  to  be  so  clearly 
against  the  weight  of  the  evidence  as  to  show  that  the  jury  either  disre- 
garded the  evidence  or  failed  to  understand  Its  force. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  U  ISlft- 
1829;  Dec.  Dig.  <g=»518.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Benjamin  A.  Levine  against  Max  Spiegel.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHITA- 
KER,  J. 

George  Edwin  Joseph,  of  New  York  City  (Dennis  O'L.  Cohalan 
and  George  Edwin  Joseph,  both  of  New  York  City,  of  counsel),  for 
appellant. 

Samuel  D.  Matthews,  of  New  York  City,  for  respondent 

LEHMAN,  J.  [  1  ]  The  plaintiff  is  the  payee  of  certain  notes  made 
and  dated  November  3,  1913,  aggregating  the  sum  of  $5,000.  The 
defendant  admits  that  he  signed  the  notes,  but  claims  that  he  delivered 
them  to  the  plaintiff  upon  plaintiff's  agreement  to  discount  them  for 
the  defendant's  benefit.  On  the  other  hand,  the  plaintiff  claims  they 
were  given  in  payment  of  commissions  for  obtaining  a  contract  with 
the  Theodore  Starrett  Company,  though  subsequently  the  defendant 
refused  to  enter  into  the  contract. 

The  case  was  carefully  tried  in  the  court  below,  the  learned  trial 
justice  submitted  the  question  of  fact  to  the  jury  in  a  full  and  fair 
charge,  to  which  there  was  no  exception,  and  the  record  disclosed  no 
errors  of  law.  The  jury  determined  the  question  of  fact  in  favor  of 
the  plaintiff,  and  the  trial  justice,  after  consideration  of  the  evidence, 
refused  to  set  aside  the  verdict.  Ordinarily,  of  course,  since  there  is 
some  evidence  to  sustain  the  verdict,  this  court  should  not  interfere 
with  the  determination  of  the  jury,  even  though  it  might  have  arrived 
at  a  different  conclusion  if  the  question  of  fact  had  been  submitted 
to  it.  In  this  case,  however,  it  seems  to  me  that  the  evidence  so  clearly 
preponderates  in  fivor  of  the  defendant  that  I  am  constrained  to  be- 
lieve that  the  verdict  does  not  rest  upon  a  consideration  of  the  testi- 
mony, but  is  founded  upon  prejudice  or  mistake. 

[2]  It  appears  very  clearly  that  either  the  plaintiff  or  the  defendant 
is  deliberately  perjuring  himself  in  the  testimony  given  at  the  trial.  No 
charitable  theory  of  mistake  can  cover  the  absolute  contradictory  state- 
ments of  the  transaction.  Under  these  circumstances  a  jury  is  bound 
to  consider,  not  only  the  demeanor  of  the  witnesses,  but  also  the  prob- 
abilities of  the  stories,  the  corroboration  of  other  witnesses,  and  above 
all  any  documuents  which  have  a  bearing  upon  the  transaction.  The 
jury  have  the  advantage  of  seeing  and  hearing  the  witnesses,  and  due 
weight  should  be  given  to  this  element.    Upon  all  the  other  elements 
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entering  into  the  weight  of  evidence,  we  have  the  same  opportunity 
to  pass  as  the  jury,  and  where  the  record  discloses  a  state  of  facts 
which  can  reasonably  lead  to  only  one  conclusion  we  are  bound  to  set 
aside  a  verdict  which  is  not  in  accordance  with  that  conclusion. 

[3]  In  this  case  the  plaintiflF  testifies  distinctly  that  the  notes  were 
given  to  him  as  a  commission,  but  his  sole  corroboration  is  upon  the 
point  that  he  had  previously  been  promised  a  commission  provided  he 
procured  a  contract  from  the  Theodore  Starrett  Company.  On  the 
other  hand,  even  if  this  corroborating  testimony  be  accepted  as  true, 
it  is  to  be  noted,  firstly,  that  this  contract  never  was  actually  consum- 
mated; and,  secondly,  that  even  though  we  give  the  correspondence 
and  the  clauses  in  the  proposed  contracts  in  regard  to  commissions  the 
most  favorable  construction  for  the  plaintiff,  they  show  clearly  the 
commissions  were  to  be  paid  by  a  corporation  rather  than  defendant 
personally,  and  by  notes  running  without  interest  for  years  instead  of 
months.  On  the  other  hand,  not  only  is  the  defendant  corroborated 
by  his  stenographer  upon  the  main  issue,  but  his  strongest  corrobora- 
tion comes  from  two  documents  signed  by  the  plaintiff.  The  first  doc- 
ument is  an  affidavit  made  for  the  purpose  of  aiding  the  plaintiff  to 
obtain  a  new  trial  in  an  action  brought  by  a  third  party  to  whom  plain- 
tiflF had  transferred  one  of  the  series  of  notes  given  on  November  3d. 
In  that  affidavit  the  plaintiff  swore  before  a  notary  that  the  note  was 
an  "accommodation"  note.  The  second  document  is  a  letter,  signed 
shortly  before  the  trial,  embodying  a  suggestion  for  settlement  in  which 
the  plaintiff  again  describes  the  series  of  notes  as  "accommodation" 
notes.  If  these  admissions  be  true,  obviously  they  show  that  plaintiff 
is  not  telling  the  truth  upon  the  stand  when  he  declares  that  the  notes 
were  given  for  value.  These  admissions  are,  of  course,  open  to 
explanation,  and  the  plaintiff's  explanation  is  that  when  he  signed  these 
papers  and  swore  to  the  affidavit  he  did  not  know  that  they  contained 
such  an  admission.  Such  an  explanation  given  by  a  business  man 
dealing  with  another  man,  not  only  at  arm's  length,  but  under  circum- 
stances where,  if  his  story  be  true,  he  had  good  reasons  for  distrust, 
is  not  one  which  should  receive  easy  credence.  In  this  case,  when 
these  documents  are  read  in  connection  with  the  entire  record,  it  seems 
to  me  quite  impossible  that  a  reasonable  man  could  accept  the  explana- 
tion. 

It  follows  that  the  jury,  in  arriving  at  a  verdict  in  favor  of  the  plain- 
tiff, must  have  either  disregarded  the  evidence  or  have  failed  to  under- 
stand its  force. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 
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LOBW  T.  GILLESPIE. 
(Supreme  Court,  Appellate  Term,  First  Department    June  10,  1915.) 

1.  Attorney  and  Client  €=»20 — Dxttiks  of  Attobnet  to  Cluint— Adthise 

intebests. 

An  attorney,  so  long  as  the  relation  continues.  Is  bound  to  give  to  hl« 
client  his  whole-hearted  ser\-lce,  and  he  may  neither  do  anything  advene 
to  his  client,  nor  accept  a  retainer  to  do  anything  which  might  be  advene 
to  bis  client's  interests. 

[Ed.  Mote.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §{  27, 
29 ;   Dec.  Dig.  <8=920.] 

2.  Attobnkt  and  Client  4=9l30 — Right  to  Coupknsation  —  Bepresknthiq 

Advebsk  Interests. 

An  attorney,  while  employed  as  a  law  clerk  In  a  dty  department  of 
finance,  advised  certain  employ^  of  the  board  of  education  that  tbey  bad 
a  good  cause  of  action  against  the  board,  and  obtained  from  them  retain- 
ers for  the  purpose  of  bringing  actions.  Tlie  retainers  in  form  ran  to 
another  attorney,  but  it  appeared  that  the  attorney  in  question  expected 
to  act  as  the  actual  attorney,  to  perform  the  contemplated  services,  and 
to  have  the  expected  compensation.  .It  did  not  appear  that  he  acted  un- 
der the  retainers  until  after  severing  bis  relations  with  the  dty.  Heli 
that,  as  the  city  would  hare  to  pay  any  Judgment  recovered  against  the 
board  of  education,  the  attorney  could  not  recover  compensation  for  serv- 
ices performed  under  such  retainers,  as  his  acts  In  advising  suit  and  ob- 
taining the  retainers  were  directly  adverse  to  the  interests  of  the  dty, 
even  though  they  did  not  conflict  with  his  duties  as  law  clerk,  and  an  at- 
torney win  not  be  permitted  to  profit  by  a  retainer  which  involves  a  dis- 
regard of  his  duty  to  a  client,  whether  or  not  the  party  whom  he  Is  seek- 
ing to  hold  has  profited  by  his  wrong,  or  whether  or  not  his  acts  have  In 
fact  injured  the  original  client 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  H  232, 
283,  295,  296,  306,  307,  311 ;  Dec.  Dig.  <g=>130.] 

8.  Attorney  and  Client  e=»16e — Actions  fob  Coicpensation — SumciEsot 
or  Evidence. 

In  an  action  by  an  attorney,  who  was  formerly  a  law  clerk  in  a  dty 
department,  for  services  in  an  action  against  the  city  board  of  edncatlon, 
evidence  held  Insufliclent  to  show  a  new  retainer  by  defendant  after  the 
attorney  severed  his  connection  with  the  dty. 

[Ed.  Xote. — For  other  cases,  see  Attorney  and  Client  Oeaat  Dig.  H  96^ 
872;  Dec.  Dig.  «=»16e.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  John  T.  Loew  against  Albert  D.  Gillespie.  From  a  judg- 
ment on  the  verdict  of  a  jury  in  favor  of  plaintiff,  and  from  an  order 
denying  defendant's  motion  for  a  new  trial,  defendant  appeals.  Re- 
versed, and  complaint  dismissed. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Dowsey  &  Parsons,  of  New  York  City  (Erastus  J.  Parsons,  of  New 
York  City,  of  counsel),  for  appellant. 
Bershad  &  Gossett,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  In  November,  1910,  the  plaintiff  was  a  law  clerk  in 
the  department  of  finance  of  the  city  of  New  York.    While  he  was 

«=»For  other  cases  sm  lama  topic  ft  KBY-NDMBBR  lo  all  Key-Numberad  Dicwts  ft  Iiduei 
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holding  that  position,  he  was  consulted  by  some  of  the  employes  of  the 
board  of  education  respecting  certain  claims  for  higher  salary.  As  a 
result  of  that  consultation  the  employes  held  a  meeting  at  which  the 
plaintiff  was  asked  to  be  present  to  give  his  advice.  At  that  time  he 
told  them  that  the  board  of  education  had  no  power  to  fix  the  salaries 
of  draughtsmen,  but  that  the  board  of  aldermen  had  such  power ;  that 
this  question  had  been  decided  by  the  Appellate  Division  in  the  case  of 
Hogan  V.  Board  of  Education,  137  App.  Div.  255, 121  N.  Y.  Supp.  924, 
and  that  the  decision  would  undoubtedly  be  afSrmed  by  the  Court  of 
Appeals.  He  also  told  them  that  the  board  of  aldermen  had  passed  a 
resolution  fixing  the  salaries  of  architectural  draughtsmen  at  $35  per 
week,  and  all  the  employes  who  had  the  title  of  architectural  draughts- 
men were  entitled  to  recover  the  difference  betweea  any  salaries  they 
were  then  receiving  and  $35  per  week  for  the  past  six  years,  and  there- 
after to  have  their  salaries  fixed  at  $35  per  week.    He  testified : 

"I  said  I  bad  no  doubt  tbe  Hogan  Case  wonid  b«  afBrmed  by  the  Court  of 
Appeals,  and  tbat  then  tbelr  case  would  be  yery  clear  and  we  could  nndoubt- 
edly  recover,  and  I  told  tbem  wbat  I  would  charge  for  Instituting  a  suit  and 
collecting  back  salaries.  I  said  I  would  base  my  charges  solely  on  the  amount 
of  the  recovery,  and  not  make  any  charge  for  having  their  salaries  raised  to 
$35  per  week.  •  •  •  I  said  for  the  present  I  would  not  act  as  the  attor- 
ney, but  I  said'  the  Hogan  Case  wiU  not  be  decided  for  a  month  or  two.  It  Is 
before  tbe  Court  of  Appeals  now,  and  there  Is  really  no  necessity  for  immedi- 
ate action.  Although  I  am  confident  that  the  Hogan  Case  will  be  confirmed 
In  the  Court  of  Appeals,  it  is  just  as  well  not  to  take  any  action  until  It  is 
80  affirmed.  •  *  *  At  that  meeting  I  left  witb  tbem  a  retainer  which  I 
had  prepared." 

This  retainer  was  signed  by  the  defendant.  It  purports  to  employ 
one  Lawrence  J.  Bershad  as  attorney  for  the  prosecution  of  claims 
against  the  board  of  education  on  a  contingent  fee  of  33^^  per  cent. 
On  December  31,  1910,  about  two  months  after  the  defendant  signed 
and  the  plaintiff  received  this  retainer,  the  plaintiff  severed  his  connec- 
tion with  the  city.  On  January  10,  1911,  the  Court  of  Appeals  affirm- 
ed the  decision  of  the  Appellate  Division  in  the  case  of  Hogan  v.  Board 
of  Education,  and  the  plaintiff  proceeded  to  bring  a  test  case  to  deter- 
mine the  rights  of  the  architectural  draughtsmen  against  the  city.  In 
March,  1911,  the  defendant  came  to  the  plaintiff's  office,  and  plaintiff 
told  him  of  this  action,  and  they  had  a  further  talk  about  the  retainer. 
The  plaintiff's  testimony  upon  that  point  is  as  follows : 

"He  [the  defendant]  said  he  bad  been  up  to  see  Mr.  Bersbad,  and  Mr.  Ber- 
sbad  bad  told  him  to  come  down  to  see  me.  I  said:  'Yes,  you  know  I  am 
handling  all  the  cases.  Bersbad  isn't  handling  any  of  those  cases.  I  will 
take  up  your  case  the  way  I  have  all  the  others.'  Q.  Did  you  call  his  atten- 
tion spedflcally  to  his  retainer  with  Mr.  Bershad?  A.  There  was  something 
said  about  it.  I  said:  'I  will  go  ahead  upon  the  retainer  I  have.'  Q.  That 
from  Bersbad?    A.  Yes." 

Thereafter  the  plaintiff  proceeded  with  the  defendant's  action,  and 
the  defendant  recovered  a  judgment,  which  has  been  paid  to  him.  The 
plaintiff  now  brings  this  action  for  the  value  of  his  services  as  attorney, 
and  has  recovered  judgment  for  one-third  of  tbe  amount  he  obtained 
for  the  defendant 
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The  defendant  to  some  extent  contradicts  the  plaintiff,  and  also 
urges  that  before  the  plaintiff  began  any  action  in  his  behalf  he  dis- 
charged plaintiff  as  his  attorney  and  never  ratified  his  action,  though 
he  concededly  has  accepted  its  fruits.  Inasmuch,  however,  as  I  think 
that  even  upon  the  plamtiff's  own  testimony  he  has  shown  that  he  is 
not  entitled  to  any  recovery,  it  becomes  unnecessary  to  consider  the 
effect  of  the  defendant's  testimony. 

[  1  ]  The  relation  of  attorney  to  client  is  a  high  trust.  So  long  as 
that  relation  continues  the  attorney  is  required  to  give  to  his  client  his 
whole-hearted  service.  Not  only  may  he  do  noticing  adverse  to  his 
client,  but  he  may  accept  no  retainer  to  do  anything  which  might  be 
adverse  to  his  client's  interests.  These  principles  must  be  regarded  as 
the  foundation  of  all  the  rules  which  the  courts  and  the  leaders  of  the 
legal  profession  have  announced  as  fixing  the  proper  relations  of  at- 
torneys and  clients.  Public  policy  absolutely  demands  that  these  foun- 
dations be  not  weakened,  and  the  courts  will  not  permit  an  attorney  to 
profit  by  a  retainer  which  involves  in  any  degree  a  disregard  of  these 
principles.  In  my  opinion,  it  is  entirely  immaterial  whether  or  not 
the  party  whom  the  attorney  is  seeking  to  hold  has  profited  himself  by 
the  attorney's  wrong,  or  whether  or  not  the  attorney's  acts  have  in  fact 
injured  the  original  cUent ;  the  essential  question  in  each  case  is  wheth- 
er or  not  the  attorney  has  accepted  a  retainer  which  is  in  any  manner 
in  conflict  with  his  obligation  to  some  other  client.  If  that  appears, 
then,  regardless  of  the  form  of  the  retainer  or  any  other  considerations, 
the  attorney  can  recover  no  judgment  for  any  services  thereafter. 

[2]  The  obligations  which  an  attorney  owes  to  his  client  are  no  less 
binding,  where  the  attorney  is  in  the  employ  of  the  city,  than  where  he 
is  in  the  employ  of  an  individual.  In  this  case  the  plaintiff  on  November 
10,  1910,  was  a  "law  clerk"  in  the  department  of  finance  of  the  city  of 
New  York.  By  whatever  term  his  position  may  be  described,  he  yet 
was  an  attorney  in  the  employ  of  the  city,  and  as  such  owed  to  the 
city  disinterested  service.  While  still  in  that  employment  he  advised  a 
group  of  men  that  they  had  a  good  cause  of  action  against  the  board' 
of  education,  though  any  judgment  against  the  board  of  education  is 
payable  from  the  city,  and  he  even  proceeded  so  far  as  to  obtain 
retainers  for  the  purpose  of  bringing  such  actions.  In  all  probability 
these  retainers  would  not  have  conflicted  with  the  duties  assigned  to 
him  as  "law  clerk"  in  the  department  of  finance ;  but  the  acts  of  the 
plaintiff  in  advising  suit  and  obtaining  these  retainers  were  directly 
adverse  to  the  interests  of  his  employer,  and  were  in  my  mind  in- 
compatible with  the  obKgations  of  the  trust  he  owed  to  the  city.  In 
reaching  this  conclusion,  I  have  not  overlooked  the  fact  that  these 
retainers  in  form  ran  to  a  third  person,  and  that  the  plaintiff  is  not 
shown  to  have  acted  under  them  till  he  had  severed  his  relations  with 
the  city.  His  own  testimony,  however,  conclusively  shows  that  he  al- 
ways expected  to  act  as  the  actual  attorney,  the  charges  were  to  be  his 
charges,  and  the  retainer  contemplated  his  services,  though  there  was 
no  stipulation  to  that  effect.  It  therefore  seems  to  me  quite  clear 
that  the  plaintiff  in  obtaining  these  retainers  acted  without  proper  re- 
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gard  for  his  duties  as  "law  clerk,"  and  that  no  recovery  based  upon 
such  retainer  can  be  sustained. 

[3]  The  plaintiff,  however,  claims  that  he  really  acted  under  a  new 
retainer  obtained  in  March,  1911.  I  can  find  nothing  in  the  testimony 
that  allows  any  inference  that  there  was  such  a  retainer  from  the 
defendant.  On  the  contrary,  the  plaintiff's  testimony  is  clear  that  at 
that  time  he  said  that  he,  and  not  Bershad,  was  handling  the  cases,  and 
to  quote  his  own  words:  "I  will  go  ahead  upon  the  retainer  I  have." 
Under  these  circumstances,  the  judgment  should  be  reversed,  and  the 
complaint  dismissed. 

This  conclusion  by  no  means  involves  any  finding  that  the  plaintiff 
has  actually  done  anything  which  should  be  termed  a  moral  wrong.  If 
he  had  not  accepted  this  retainer,  doubtless  some  other  attorney  would 
have  done  so,  and  he  has  never  been  called  upon  to  do  anything,  and  it 
is  at  least  doubtful  whether  he  ever  could  have  been  called  upon  to 
do  anything,  under  his  retainer,  which  interfered  with  his  direct  duties 
in  the  finance  department  Nevertheless,  I  think  that  public  policy 
demands  that  the  courts  take  a  firm  stand  that,  in  all  cases  where  an 
attorney  accepts  a  retainer  which  is  adverse  to  the  interests  of  his  em- 
ployer, it  places  the  attorney  in  a  position  which  interferes  with  the 
proper  relation  of  attorney  and  client,  and  opens  the  way  to  grave 
abuses,  even  if  in  the  actual  case  it  has  not  interfered  with  the  direct 
duties  which  the  attorney  is  called  upon  to  perform. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


TOWNSEND  V.  BROOKLYN  HEIGHTS  B,  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  4,  1915.) 

Stbeet  Railboads  <8=s>117 — Opebatiow — ^iNJUsnss  to  Pebsons  on  Tback — 
Questions  of  Fact. 

Wliere  a  pedestrian  was  struck  by  a  street  car  going  at  high  speed  while 
crossing  the  street,  the  question  as  to  whether  he  was  negligent  in  not 
looking  a  second  time  in  the  direction  in  which  the  car  came  was  for  the 
Jury. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  H  23^ 
257;   Dec.  Dig.  <S=»117.] 

Appeal  from  Kings  County  Court 

Action  by  Charles  W.  Townsend  against  the  Brooklyn  Heights  Rail- 
road Company.  From  a  judgment  dismissing  the  complaint,  plaintiff 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

John  Edmond  Hewitt,  of  New  York  City  (Francis  E.  Hamilton,  of 
New  York  City,  on  the  brief),  for  appellant. 

D.  A.  Marsh,  of  Brooklyn  (E.  C.  Blair,  of  New  York  City,  on  the 
brief),  for  respondent. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  DIgesU  ft  Indeiea 
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THOMAS,  J.  On  September  14th,  at  a  little  past  6:30  p.  m.,  the 
plaintiff,  while  attempting  to  cross  Fulton  street,  in  the  borough  of 
Brooklyn,  came  in  contact  with  the  front  of  defendant's  car  approach- 
ing from  his  left  side.  In  the  course  of  stepping  from  the  sidewalk, 
or  just  after  doing  that,  plaintiff  looked  to  his  left,  and  then  walked 
with  ordinary  speed  towards  the  track,  the  nearest  rail  of  which  was 
13%  feet  distant  from  tlie  curb.  "After  feeling  sure  that  the  way  was 
clear  downtown,"  as  he  says,  he  "looked  to  the  right,  to  see  that  it  was 
clear  that  way,"  and  proceeded  without  looking  again  to  the  left,  and 
the  contact  followed  without  his  seeing  the  car,  although  he  heard  his 
wife,  close  beside  him,  call  out,  "There  is  a  car  1"  just  as  it  struck  him. 
At  the  time  cars  were  coming  "constantly  and  quite  close  together," 
and  he  was  aware  of  that.  Hanover  Place  enters  Fulton  street,  but 
does  not  cross  it,  and  plaintiff  left  the  sidewalk  to  cross  the  street  10 
feet  from  the  corner — from  the  straight  line  of  Hanover  Place.  While 
looking  to  the  left  he  saw  an  automobile  truck,  15  or  20  feet  below 
Hanover  Place,  and,  able  to  look  35  or  40  feet  beyond  that,  he  saw  no 
car. 

Hanover  Place  is  28  feet  wide.  Hence,  by  looking,  he  found  the 
track  clear  to  his  left  for  a  distance  of  88  or  98  feet.  His  task,  then, 
was  to  go  133^  feet  from  the  curb  and  gain  the  right  to  cross  the  first 
track  before  a  car,  not  then  in  sight,  should  come  in  sight  and  pass  over 
the  88  or  98  feet.  The  plaintiff  states  that  an  ordinance,  undisclosed 
by  the  record,  limits  at  the  place  lawful  speed  to  6  miles  per  hour.  The 
evidence  does  show  that  the  car  approached  at  a  speed  which  the  jury 
could  find  negligent,  and  it  was  quite  Witliin  the  just  power  of  the  jury 
to  find  that  a  car  approaching  at  prudent  speed  would  not  have  reached 
the  place  where  the  plaintiff  would  cross  the  track  until  he  had  done  so. 
So,  then,  why  should  it  be  said  as  a  matter  of  law  that  the  plaintiff 
was  negligent  in  looking  to  the  left  once,  when  a  car  approaching  with 
due  speed  would  not  hit  him?  The  only  answer  is  that  he  should  have 
looked  again,  lest  the  car  approach  with  negligent  speed.  But  that  rule 
would  compel  the  plaintiff  to  use  care  to  guard  against  a  negligent  act 
on  the  part  of  the  motorman,  although  the  law  does  not  presume  such 
negligence,  and  the  plaintiff  was  not  obliged  to  imagine  it.  When  vehi- 
cles are  so  conducted  that  by  sheer  might  they  constrain  pedestrians, 
through  fear  of  them,  to  guard  against  their  excessive  speed,  they 
usurp  a  privilege  in  the  highway  that  does  not  belong  to  them,  and  ex- 
tort by  menace  from  users  of  the  street  a  care  that  tlie  law  does  not 
exact  from  them.  Hence,  if  the  innocent  must  watch  for  the  negli- 
gence of  the  guilty,  the  wrongdoer  offends  with  impunity,  for  the  sole 
reason  that  the  injured  person  did  not  foresee  the  wrongful  act  and 
take  measures  to  avoid  it.  When  the  dangerous  agency  appears,  and 
its  injurious  tendency  is  appreciated,  there  must  be  an  effort  made  in 
good  faith  to  escape.  But  the  suggestion  that  the  man  on  foot  must 
measure  his  vigilance  by  some  expectancy  that  a  car  not  seen  will  ap- 
pear and  then  progress  with  negligent  and  destructive  speed  should 
find  no  place  in  our  law. 

I  have  on  two  recent  occasions  discussed  this  question  of  guarding 
against  unexpectable  negligence  on  the  part  of  another,  and  entertain 
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the  subject  no  farther  at  this  time.  If  the  jury  may  find  properly  from 
the  evidence  that  the  plaintiff  could  have  crossed  the  street  in  reason- 
able use  of  it  before  a  car  conducted  at  prudent  speed  would  come  to 
him,  then  it  could  exonerate  him  from  negligence  in  not  looking  a  sec- 
ond time  to  his  left.  In  other  cases  there  have  been  usually  some  oth- 
er elements,  where  a  single  look  was  deemed  insufficient.  If  a  person 
is  making  his  way  through  a  tangle  of  moving  vehicles,  he  should  ex- 
ercise due  care  to  use  his  eyes  so  as  to  keep  himself  safely  related  to 
the  several  or  many  moving  parts  of  the  mass.  The  necessities  of 
street  traffic  do  not  require  the  parts  in  motion  to  pause  at  all  times 
to  allow  one  to  pass  in  safety ;  but  there  should  be  a  common  adjust- 
ment of  the  parts,  each  pressing  forward,  or  halting,  or  going  with 
diminished  speed,  with  due  regard  for  the  rights  of  others.  So  circu- 
lation of  bodies  in  congested  streets  is  consistent  with  safety  and  the 
demands  of  traffic.  It  would  be  folly  to  assert  that  a  person  could 
commit  himself  to  such  commotion  with  a  single  look  when  leaving 
the  curb  and  without  further  circumspection.  And  yet  even  then,  if  the 
guilty  driver  of  a  vehicle  injuring  a  pedestrian  seeks  to  escape  liability 
upon  the  plea  that  the  injured  person  contributed  to  his  injury  by  in- 
sufficient watchfulness,  it  should  be  considered  that  the  man  was  en- 
titled to  use  the  street,  that  the  dangers  about  him  were  ubiquitous, 
and  that  each  perchance  diverted  attention  from  the  rest,  and  he  should 
be  judged  accordingly. 

But'  in  the  present  case  the  plaintiff  saw  the  track  clear  to  the  one 
side.  He  had  his  daughter  by  one  hand,  and  his  wife  was  a  little  be- 
hind him,  and  a  downtown  track  was  to  be  watched  at  his  right.  Hence 
his  look  to  the  left  could  not  be  repeated  with  the  freedom  of  one  un- 
concerned for  but  a  single  direction.  If  the  space  to  his  left  hand  was 
so  clear  that  in  common  prudence  he  could  gain  the  right  to  cross  the 
track  before  a  car  using  proper  care  would  come,  or  meantime  his  at- 
tention was  needed  elsewhere,  the  jury  could  acquit  him  of  contribu- 
tory negligence.  This  decision  goes  no  farther  than  declaring,  on  the 
question  of  contributory  negligence,  that  under  the  favorable  view  of 
the  facts  to  which  plaintiff  is  entitled  it  was  for  the  jury  to  decide 
whether  the  plaintiff  was  negligent  in  going  forward  without  looking 
again  to  his  left. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  costs  to 
abide  the  event.    All  concur. 


CLAUSEN  v.  TITLE  GUABANTT  &  SDRBTSr  CO.    (No.  7877.) 
(Supreme  Court,  Appellate  Division,  First  Department    Jane  4,  1915.) 

1.  Ihburancb  «=>83 — Contract  or  Aoenot — ^Unpaid  Pbxiiiums— Liabelitt 

OF  Agent — "Pbovided." 

A  contract  between  a  surqt^  company  and  its  general  agent  for  a  cer- 
tain territory  provided  that  the  agent  should  collect  premiums  and  ren- 
der statements,  and  remit  the  premiums  regularly,  less  commission  and 
expenses,  to  be  accounted  for  in  the  statements,  "provided,  however,  the 
premiums  for  all  bonds  shall  be  accounted  for  and  paid  by  the  agent  to 
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the  company  within  the  second  calendar  numth  succeeding  the  iasnance 
of  the  various  bonds."  During  the  entire  period  of  the  agency  the  un- 
paid premiums  on  certain  bonds  aggregated  large  sums,  but  the  company 
made  no  demand  on  the  agent  to  make  good  such  premiums,  though  it  re- 
peatedly urged  him  to  collect  them.  Held  that,  In  view  of  Uie  construc- 
tion placed  on  the  contract  by  the  conduct  of  the  parties,  and  notwith- 
standing the  fact  that  the  word  "prortded"  ordinarily  means  upon  con- 
dition, the  contract  did  not  make  the  agent  personally  liable  for  the 
unpaid  premiums. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  f{  107-110;  Dee: 
Dig.  <8=»83. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Provided.] 

2.  Pbincipal  and  Agent  €=351 — Aoenct  Contbacx — GoNSTBUonoN. 

Where  a  contract  between  a  surety  company  and  its  agent  for  a  cer- 
tain territory  is  drawn  by  the  president  of  the  company,  who  is  a  lawyer, 
and  by  the  company's  chief  counsel,  any  ambiguity  in  the  language  used 
by  them  must  be  Interpreted  most  favorably  for  the  agent 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  {  8S; 
Dec.  Dig.  <S=951.] 

3.  Contracts  ®=>147 — Constkuction — ^Aicniouons  Languaoe. 

Where  the  language  employed  in  a  contract  Is  ambiguous  the  Intention 
of  the  parties  will  be  determined  In  the  light  of  all  the  circumstances  of 
the  case. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  {$  730,  743;  Dea 
Dig.  e=5>147.J 

4.  iNSURAjrcE   ®=»84 — Genebai,  Agent — CouMissioNa — Pbeuivmb   Coixkctkd 

AFtix  Tebuination  of  Aoenct. 

Under  a  contract  entitling  the  general  agent  of  a  surety  company  to 
commission  on  the  premiums  of  all  bonds  issued  during  the  term  of  hia 
agency,  the  agent  was  entitled  to  a  commission  on  premiums,  due  before, 
but  collected  by  the  company  after,  termination  of  the  agency,  on  bonds 
Issued  prior  to  such  termination,  where  the  company  took  from  the  agent's 
possession  aU  of  Its  records,  accounts,  and  business. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |{  111-114;  Dec; 
Dig.  «=»84.] 

6.   INSDBANCE    €=>82  —  AGINT'S    ACCOUNTS  —  AXIflWANCE    FOB    EBEORS  — AC- 
COUNTING. 

Where,  on  an  accounting.  It  appeared  that  such  agent  in  rendering 
monthly  accounts,  had  improperly  credited  the  company  with  certain 
Items,  to  his  damage,  he  was  entitled  to  an  allowance  therefor. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  S§  107, 108;  Dec. 
Dig.  €=»82.] 

6.  Insurance  <3=»84  —  Agency  Contract  —  Construction  —  Pbemiuub  on 
Surety  Bonos — Commissions. 

Though  the  agency  granted  by  a  contract  between  a  surety  company 
and  its  general  agent  for  a  certain  territory  was  stated  to  be  exclusive,  it 
did  not  entitle  the  agent  to  recover  commission  from  the  company  on 
bonds  procured  by  other  agents  and  executed  and  delivered  In  the  terri- 
tory of  such  agent,  pursuant  to  a  rule  of  the  company,  acquiesced  In  by 
the  agent,  providing  that  In  such  case  the  commlssiou  should  be  divided 
between  the  agents  concerned,  on  such  tfttsls  as  should  be  mutually  satis- 
factory to  them.  ' 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  §|  111-114;  Dea 
Dig.  <S=»84.] 
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7.  Insurance  ®=3S4 — Agent's  Couuission — Gross  Premhtjiis — Surety  Bonds 

— Cosdrety  Premiums. 

A  provision  of  such  contract  that,  after  deducting  for  offlce  expenses  a 
certain  sum  from  the  gross  premiums,  the  balance  should  be  apportioned, 
75  per  cent,  to  the  company  and  25  per  cent,  to  the  agent  as  commission 
and  compensation,  did  not  authorize  the  agent  to  retain  25  per  cent,  from 
"gross  premiums,"  including  not  only  tliose  of  which  the  company  was 
to  be  paid  a  part,  but  also  premiums  paid  to  cosureties  of  the  company. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §§  111-114 ;'  Dec. 
Dig.  <S=>84.] 

8.  Insurance  ®=>82 — Agents — ^Accountino — ^Monthlt  Statements — Estop- 

pel— Premiums  on  Surety  Bonds — Commission. 

That  such  agent,  in  rendering  his  monthly  statements  td  the  company, 
bad  apportioned  his  commission  by  including  premiums  on  cosurety  bonds 
In  the  "gross  premiums,"  did  not  preclude  the  company  from  securing  an 
allowance,  on  an  accounting,  for  the  amount  of  the  excessive  commis- 
sions retained,  especially  where  the  agent  asked  a  full  accounting,  and  re- 
quested an  allowance  by  reason  of  other  errors  made  by  him  in  his  state- 
ments to  his  detriment 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {§  107,  108 ;  Dec. 
Dig.  «=s>82.] 

Hotchklss,  J.,  dissenting. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  George  C.  Clausen  against  the  Title  Guaranty  &  Surety 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  the  referee: 

The  defendant  Is  a  corporation  of  the  state  of  Pennsylvania,  located  in 
Scranton,  in  that  state,  and  during  the  times  mentioned  in  the  coinplalnt 
carried  on  what  is  described  in  the  agreements  between  these  parties  as  a 
"surety  or  guaranty  insurance  business."  From  March  2,  1904,  to  March  2, 
1908,  the  plaintiff  had  the  exclusive  general  agency  for  the  defendant  in  the 
several  boroughs  of  the  city  of  New  York  and  in  the  county  of  Westchester, 
under  two'  separate  agreements,  similar  in  their  terms,  one  made  March  2, 
1904,  and  the  other  made  on  March  2,  1906,  and  each  for  a  period  of  two  years 
from  Its  date.  By  each  agreement  the  premiums  on  bonds  Issued  through 
the  plalntifC's  agency,  after  the  deduction  of  specified  expenses  of  the  New 
York  office,  were  to  be  apportioned  between  the  parties — the  defendant  to  re- 
ceive 70  per  cent  and  the  plaintiff  25  per  cent  thereof.  Kach  agreement  also 
contained  provisions  relating  to  the  division  of  premiums  on  excise  bonds  and 
to  brokerage  commissions  "on  all  business  procured  through  brokers,"  and  to 
commissions  received  and  commissions  allowed  to  other  agents  in  cases 
where  the  defendant  was  a  cosurety  with  other  companies. 

The  action  is  in  equity  for  an  accounting  between  the  parties  in  respect  of 
all  the  matters  set  forth  in  the  complaint,  and  in  its  answer  the  defendant 
"concedes  that  the  action  is  within  the  cognizance  of  a  court  of  equity,  and 
admits  that  the  accounts  passed  between  the  plaintiff  and  the  defendant  should 
be  opened  and  the  respective  rights  of  the  parties  readjusted."  For  a  first 
cause  of  action  the  plaintiff  alleges  that  his  agency  for  the  defendant,  under 
the  agreements  mentioned  above,  came  to  an  end  on  the  2d  day  of  March,  1908, 
and  that  he  then  gave  up  to  the  defendant  "the  local  offices,  office  properties, 
and  the  records  of  the  business  transacted  during  the  period  from  the  2d 
of  March,  1906,  to  the  2d  of  March,  1908,  as  well  as  records  covering  the 
period  from  March  2,  1904,  to  March  2,  1906" ;  that  there  then  remained  un- 
collected premiums  on  business  procured  in  the  plaintiff's  territory,  amount- 
ing to  $50,000,  to  25  per  cent  of  which,  less  deductions  for  commissions  (If 
any)  paid  to  brokers  and  cosureties,  the  plaintiff  was  entitled;    that  after 

^=9F(Hr  other  cases  see  same  topic  ft  KEY-NUMBEB  In  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


838  153  NBW  YORK  SUPPLBHBNT  (Sup.  Ct 

making  all  proper  deductions  there  will,  on  an  accounting,  be  found  due  t» 
the  plaintiff  at  least  the  sum  of  $12,000,  no  part  of  which  has  been  paid  to 
the  plaintiff,  though  demanded,  "and  the  same  has  been  received  by  defendant 
and  applied  to  Its  own  use."  This  claim  Is  denied  by  the  defendant,  and  a 
counterclaim  Is  Interposed  by  It,  in  which  It  is  alleged  that  between  March  2, 
1904  and  March  2,  1908,  certain  surety  bonds  of  the  defendant,  other  than 
excise  bonds,  were  issued  by  the  plaintiff  in  the  territory  for  which  he  was 
general  agent  under  the  said  agreements,  for  which  premiums  were  charged 
and  accrued,  "which  premiums  were  uncollected  by  the  plaintiff  at  the  ex- 
piration of  the  term  of  plaintiff's  said  agency  agreement ;  that  said  premiums 
amounted  to  $58,621.75,  no  part  of  which  was  paid  by  plaintiff  to  defendant 
within  the  second  calendar  month  succeeding  the  Issue  of  the  various  bonds 
for  which  said  premiums  were  due,  or  at  any  time  thereafter;  that  of  the 
said  premiums  the  defendant  bas  succeeded  in  collecting  only  the  sum  of 
$36,687.68 ;  that  "by  reason  of  the  failure  of  the  plaintiff  to  collect  and  pay 
over  to  the  defendant  the  premiums,  aggregating  said  sum  of  $36,687.68,  the 
defendant  has  been  deprived  of  the  use  of  the  several  amoimts  which  should 
have  been  paid  by  him  to  the  defendant  on  account  of  said  premiums,  from  the 
expiration  of  the  second  calendar  month  succeeding  the  issue  of  the  bond  for 
which  each  of  said  premiums  was  due  to  the  date  of  the  collection  of  each  of 
said  premiums  by  the  defendant";  that  the  interest  on  said  several  sums 
amounts  to  $2,246.08;  that  said  premiums,  to  the  amount  of  $21,934.07,  re- 
main uncollected,  and  have  become  in  a  large  part  uncollectible ;  that  defend- 
ant is  entitled  to  recover  from  the  plaintiff,  in  addition  to  said  Interest,  75 
per  ?ent.  of  said  sum  of  $21,934.07,  or  $16,450.55,  with  interest  on  the  several 
sums  making  up  that  amount  "from  the  respective  dates  on  which  the  same 
should  have  been  paid  by  the  plaintiff  to  the  defendant,  namely,  in  each  case 
from  the  expiration  of  the  second  calendar  month  succeeding  the  issue  of 
the  bonds  upon  which  such  sums  accrued  as  premiums" — and  also  for  broker- 
age commissions  and  commissions  allowed  to  cosureties,  amounting  to  $807.23. 

[1-3]  Reference  to  the  fifth  clause  or  section  of  the  said  agreements  is  nec- 
essary to  a  correct  understanding  of  this  counterclaim.  It  reads  as  follows: 
"He  [Clausen]  shall  collect  all  premiums  for  bonds  Issued  through  said  office 
In  the  territory  mentioned  herein.  He  shall  account  to  the  company  for  all 
premiums  so  collected,  and  shall  render  statements  of  such  premiums  and 
remit  to  the  company  such  premiums  on  or  before  the  20th  of  e^ch  month  for 
the  business  done  during  the  preceding  month,  less  the  commission  and  ex- 
penses as  aforesaid,  which  shall  be  accounted  for,  however,  In  the  said 
monthly  statements:  Provided,  however,  the  premiums  for  all  bonds  Issued 
shall  be  accounted  for  and  paid  by  the  agent  to  the  company  within  the 
second  calendar  month  succeeding  the  issue  of  the  various  bonds.  The  agent 
shall  report  Immediately  all  bonds  written  and  forward  aU  applications  to  its 
home  office  for  record." 

The  defendant's  contention  is  that  by  this  clause  the  plaintiff  guaranteed 
to  the  defendant  the  payment  of  all  premiums  on  all  bonds  Issued  by  him  as 
the  defendant's  agent,  and  became  personally  Uable  to  pay  to  the  defendant 
the  premium  on  each  bond  wltiiln  60  days  after  the  bond  was  Issued.  The 
clause  is,  perhaps,  if  strained  and  separated  from  the  context,  susceptible  of 
such  a  construction ;  but  In  my  Judgment,  reading  the  clause  in  the  light  of 
the  facts  disclosed  by  the  testimony,  such  a  construction  Is  neither  rea.'Kinable 
nor  fair,  and  would  not  truly  express  the  meaning  and  Intention  of  the  par- 
ties to  the  contract  The  learned  counsel  for  the  defendant  says  in  his 
brief:  "The  circumstances  are  that  Clausen  was  granted  extraordinary  pow- 
ers and  extraordinary  compensation,  which  were  so  great  that  they  can  only 
be  explained  by  his  guaranty  of  all  premiums.  He  was  allowed  to  write 
any  bonds  in  his  own  discretion,  but  he  guaranteed  the  collections,  and  for 
this  he  was  granted  extraordinary  pay  and  extraordinary  allowance  of  ex- 
penses." But  I  have  found  no  proof  in  the  case  that  either  the  powers  or  the 
compensation  granted  to  Clausen  were  In  any  particular  unusual  or  in  excess 
of  powers  and  compensation  granted  by  the  defendant  to  other  agents  under 
similar  conditions.  It  is  true  that  Mr.  Watres,  the  president  of  the  defend- 
ant, testified  that  it  was  always  his  understanding  "that  during  the  running 
of  the  first  contract  Clausen  was  the  guarantor  of  the  premises,"  and  "I 
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never  bad  Any  doubt  In  my  mind  as  to  the  meaning  of  the  contract  in  that 
regard,"  and  that  It  was  "not  only  the  operation  of  my  mind,  but  the  opera- 
tion of  the  minds  of  the  men  who  drew  and  arranged  that  contract." 

There  is  a  suggestive  absence  here,  and  in  all  the  testimony,  of  any  state- 
ment or  claim  that  Clausen  had  a  like  understanding  of  clause  6.  The  men 
who  drew  the  contract  were  President  Watres,  who  Is  a  lawyer,  and  Maj. 
Warren,  the  chief  counsel  of  the  defendant  The  language  used  by  them,  if 
there  ia  any  doubt  about  its  true  scope  and  meaning,  must  be  interpreted 
most  favorably  for  the  plaintiff.  A  contract  of  guaranty  is  to  be  construed 
by  the  same  rules  that  govern  the  construction  of  other  contracts.  "The 
Intention  of  the  parties  is  to  be  ascertained  and  enforced,  if  it  be  lawful  and 
adequately  expressed  in  the  instrument."  Catsklll  Bank  v.  Dumary,  206  N. 
T.  555,  100  N.  E.  424.  And  if  the  language  employed  "is  ambiguous,  and 
does  not  furnish  conclusive  evidence  of  its  meaning,  we  are  entitled  to  look 
at  all  *  *  *  the  circumstances  of  the  case,  and  arrive  at  the  intention  of 
the  parties  from  these  sources  of  information."  EvansviUe  Bank  v.  Kauf- 
mann,  93  N.  Y.  281,  45  Am.  Rep.  204 ;  Powers  v.  Clarke,  127  N.  Y.  424,  28 
N.  E.  402.  Now  the  language  of  clause  5  does  not  furnish  such  "conclusive 
evidence."  There  ia  no  express  agreement  on  the  part  of  the  plalntitt  that 
he  will  stand  as  guarantor  of  the  premiums  on  all  the  bonds  Issued  by  him 
as  agent  If  the  minds  of  the  parties  had  met  upon  this  question,  if  the  de- 
fendant had  required  such  a  guaranty  from  the  plaintiff  in  consideration 
of  his  appointment  as  agent,  with  a  liberal  commission,  and  the  plaintiff  had 
understood  and  assented  to  those  terms,  it  would  have  been  plainly  stated 
in  the  contract,  which,  as  the  testimony  shows,  was  prepared  by  experienced 
lawyers  with  great  care.  It  would  not  have  been  left  to  inference,  or  the  con- 
struction of  doubtful  language. 

Clause  5  provides,  first,  that  the  plaintiff  shall  collect  all  premiums  for 
bonds  issued  by  him,  and,  second,  account  for  and  make  monthly  statements 
and  remittances  of  his  collections.  Then  follows  the  provision  in  disphte: 
"Provided,  however,  the  premiums  for  all  bonds  issued  shall  be  accounted  for 
and  paid  by  the  agent  to  the  company  within  the  second  calendar  month  suc- 
ceeding the  issue  of  the  various  bonds."  The  usual  or  common  meaning  of 
the  word  "provided,"  when  used  in  a  legal  instrument,  is  "upon  condition"; 
so  that  the  ordinary  reading  of  the  entire  clause  5  would  be  that  the  things  or 
duties  first  recited  were  "upon  condition"  that  the  premiums  for  all  bonds  is- 
sued should  be  paid  by  the  plaintiff  within  two  months  from  the  dates  of 
issuance.  There  are  plain  objections  to  such  a  reading.  The  word  Is  some- 
times construed  to  express  a  covenant,  and,  so  construed.  It  would  serve  the 
contention  of  the  defendant  But  In  the  way  of  such  a  construction  is  the 
uniform  conduct  or  practice  of  the  parties  under  these  two  contracts  during 
the  four  years  of  their  existence.  This  Is  a  consideration  of  much  impor- 
tance. "There  is  no  surer  way  to  find  out  what  parties  meant  then  to  see 
what  they  have  done.  *  *  *  Parties  in  such  cases  often  claim  more,  but 
rarely  less,  than  they  are  entitled  to."  Insurance  Co.  v.  Dutcher,  95  U.  S. 
273,  24  L.  Ed.  410 ;  Woolsey  v.  Funke,  121  N.  Y.  92,  24  N.  B.  191 ;  Sattler 
V.  Hallock,  160  N.  Y.  301,  54  N.  E.  667,  46  L.  R.  A.  679,  73  Am.  St  Rep.  686; 
Webb's  Academy  v.  Hidden,  118  App.  Dlv.  716,  103  N.  Y.  Supp.  659 ;  Meyer 
V,  Levy,  156  App.  Dlv.  745,  142  N.  Y.  Supp.  51. 

It  is  substantially  true  that  from  the  beginning,  and  during  the  entire  terms 
of  the  contracts,  the  plaintiff  did  not  account  for  and  pay  to  the  defendant 
the  premiums  for  all  bonds  issued  by  him  within  two  calendar  months  "suc- 
ceeding the  issue  of  the  various  bonds."  The  record  shows  that  during  the 
entire  period  of  the  agency  the  overdue  and  unpaid  premiums  on  the  Clausen 
bonds  aggregated  large  sums,  and  that  urgent  appeals  to  collect  and  remit 
were  being  continually  made  to  Clausen  by  the  home  office,  and  that  neither 
by  letter  nor  otherwise  was  any  demand  made  by  the  defendant  upon  him 
to  make  good  the  premiums  which  were  In  default,  or  any  claim  made  or 
intimation  given  that  he  was  personally  liable  for  such  premiums  or  for 
any  premiums  beyond  those  actually  collected  by  him.  Just  what  the  de- 
fendant did  claim  and  insist  upon  wUl  appear  by  reference  to  a  few  of  the 
letters  written  to  the  New  York  office. 

On  October  24,  1905,  Gott,  the  manager  of  its  surety  department,  wrote 
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Bayley,  the  resident  manager  In  New  York,  referring  to  an  Indebtedness  to 
the  defendant  of  $11,000,  due  the  defendant  fn^u  the  Empire  State  Surety 
Company,  and  saying:  "'Was  it  not  possible  to  collect  something  from  tbenit 
or  did  the  amount  which  you  collected  from  them  go  to  the  payment  of  the 
expenses  in  your  office?  I  am  particularly  anxious  that  we  shall  hare  iu 
our  banlc  at  the  end  of  the  year  as  large  an  amount  of  money  as  it  is  possible 
to  collect,  and  at  the  same  time  to  show  as  little  money  In  the  bands  of  the 
agents  as  it  is  possible.  You  will,  of  course,  understand  my  reasons  for 
this  wish.  I  can  almost  understand  your  dlHiculties  at  this  time  in  maldng 
collections,  and  I  know  full  well  that,  if  you  were  able  to  do  so,  yon  would 
do  it,  and  I  do  not  wish  you  to  accept  this  letter  as  a  fault-finder,  but  I  waut 
simply  to  call  your  attention  to  what  I  would  wish."  On  the  same  day 
Shannon,  the  defendant's  auditor,  wrote  Clausen:  "We  would  further  sug- 
gest that,  as  the  close  of  the  year  is  now  approaching  rapidly,  we  will  ap- 
preciate it  very  much  if  you  will  put  forth  as  big  an  effort  as  possible  to 
gather  in  all  premiums,  that  our  statement  may  be  benefited  to  that  extent, 
and  would  be  glad  If  you  will  Instruct  your  collector  to  put  on  an  extra 
amount  of  'steam,'  as  the  balance  uncollected  does  not  grow  much  less." 

On  November  27,  1005,  Mr.  Watres,  the  defendant's  president,  wrote  Clausen : 
"I  notice  by  your  reports  that  the  Elmplre  State  Surety  Company  is  indebted 
to  us  in  the  sum  of  about  $7,000  net.  I  can  understand  why  such  an  amount 
might  be  due  us  for  a  short  time,  but  I  cannot  understand  why  It  Is  that  we 
cannot  get  settlement  with  them  for  an  amount  which  baa  been  running  as 
long  as  this  has.  We  are  now  nearing  the  close  of  the  year,  and  our  pur- 
pose is  to  close  our  accounts,  so  that  we  will  receive  what  is  due  us  before 
the  new  year  begins.  I  must  Insist,  therefore,  that  you  urge  the  Iimpire  State 
Surety  Company  and  any  others  who  owe  us  any  amounts  which  are  past 
due  more  than  60  days,  to  settle  without  fail  before  December  20tb.  I  fix 
this  date  in  order  that  we  may  get  the  returns  entered  upon  our  books  before 
the  Slst  without  fail.  I  am  sure  that  you  will  see  the  importance  of  promiit 
and  energetic  action  along  this  line." 

On  April  27,  1906,  Shannon  wrote  Bayley:  "We  would  like  very  much  to 
have  you  give  us  a  detailed  list  showing  what  premiums  constitute  this  bal- 
ance due  as  outstanding  accounts,  as  the  amount  is  growing  rather  than  dimin- 
ishing. We  want  to  be  In  position  to  explain  to  our  executive  committee,  if 
called  upon,  where  these  amounts  are  located." 

On  June  27,  1907,  Watres,  president,  wrote  Bayley:  "Mr.  Gott's  request  for 
a  check  is  beyond  my  comprehension,  inasmuch  as  there  la  now  due  from 
your  ofilce  to  the  home  ofiice  $43,000,  and  about  $25,000  of  which  Is  more 
than   60  days   past   due,   some  of  it   running   back   into   the   year    1905." 

On  August  10,  1907,  Bell,  the  defendant's  treasurer,  wrote  Bayley:  "We 
are  in  receipt  of  your  favor  of  August  8th,  addres.sed  to  Mr.  Gott,  and  note 
wtiat  you  say  in  reference  to  the  collections.  We  hope  that  you  will  be  able  to 
collect  a  lai-ge  amount  of  premiums  after  the  bond  sale  on  the  12tb.  We 
realize  the  difficulty  in  collecting  premiums,  and  do  not  wish  to  be  too  in- 
sistent in  the  matter,  but  want  to  impress  upon  you  the  importance  of  mak- 
ing every  collection  possible  within  the  next  60  days,  as  our  amount,  due 
from  agents,  shows  now  about  $200,000.  Trusting  that  you  will  do  every- 
thing in  your  power  to  assist  the  writer  in  reducing  this  balance,  we  are," 
etc. 

On  December  10,  1907,  Watres  wrote  Clausen:  "We  wish  to  call  your 
attention  to  the  fact  that  the  end  of  1907  is  approaching,  and  that  on  Decem- 
ber 31st  this  company  compiles  an  annual  statement.  It  Is  to  the  mutual 
interest  of  all  concerned,  agent,  otficer,  and  stockholder,  that  our  agency 
balances  be  reduced  to  a  minimum  before  the  close  of  oxix  books  for  the  year. 
We  therefore  request  that  you  put  forth  your  best  efCor'ts  to  collect  all  pre- 
miums due  your  agency  up  to  December  1st,  and  fomard  same,  so  that 
remittances  will  reach  the  home  office  not  later  than  December  30th.  This 
Is  a  matter  in  which  we  ask  your  co-operation,  and  trust  that  you  will  see 
the  importance  of  giving  the  above  request  your  personal  lattention.  Kindly 
advise  us  what  we  may  expect  from  your  agency."  \ 

On  Deceml)er  28,  1907,  Moser,  the  auditor,  wrote  Bayl^:  "Referring  to 
/our  letter  of  December  24th,  and  confirming  the  writer's  talk  with  yon 
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over  the  telephone  of  yesterday,  we  expect  to  close  our  books  promptly  on 
the  31st  day  of  December,  and  ask  that  you  kindly  forward  as  large  a  re- 
mittance as  possible,  so  that  same  will  reach  as  on  the  above  date.  If, 
however,  you  are  able  to  make  any  decent  sized  collections,  kindly  forward 
same,  so  that  they  will  reach  us  on  the  1st  day  of  January,  as  we  are  strain- 
ing every  point  to  make  our  collections  as  large  as  possible,  and  will  hold 
open  your  account  a  day  longer  If  we  are  able  to  make  any  material  reduc- 
tion in  your  balance." 

The  record  contains  many  letters  from  the  New  York  office  to  the  home  office 
relating  to  unpaid  premiums,  and  the  efforts  made  and  being  made  to  collect 
them,  and  the  difficulties  attending  collections;  but  I  have  not  been  able  to 
discover  a  single  instance  In  any  of  them  that  can  be  construed  as  an  ad- 
mission of  Clausen's  personal  liability  for  premiums  not  collected.  The 
correspondence  on  both  sides  is  absolutely  silent  on  that  subject,  and  so  far 
as  appears  no  such  liability  was  asserted  by  the  defendant  until  some  weeks 
after  the  termination  of  Clausen's  agency.  My  opinion  is  that  such  liability 
does  not  exist 

[4]  When  the  plaintiff's  employment  as  agent  came  to  an  end  on  March  2, 
1908,  the  New  York  office  and  all  of  its  records,  accounts,  and  business  were 
turned  over  to  and  taken  possession  of  by  the  defendant.  At  that  time  there 
were  unpaid  and  outstanding  premiums  on  bonds  Issued  by  the  plaintiff 
amounting,  according  to  the  third  supplemental  account  filed  herein  by  the 
defendant,  to  $58,736.75.  Of  these  premiums,  the  larger  part,  amounting  to 
$43,316.48,  has  since  and  prior  to  November  1,  1912,  been  collected  by  the 
defendant.  The  plaintiff  claims  that  he  is  entitled  to  the  agreed  commission 
of  25  per  cent,  on  the  amount  so  collected.  This  the  defendant  denies,  and 
rests  its  denial  upon  the  proposition  that  "no  commLsslons  under  the  contract 
were  earned  except  as  to  premiums  collected  and  accounted  for  by  the 
plaintiff."  I  do  not  assent  to  this  proposition.  It  is  too  broad.  It  was  In- 
evitable, In  the  nature  of  things,  that  some  premiums  on  bonds  issued  by  the 
plaintiff  should  remain  uncollected  at  the  termination  of  the  agency.  His 
right  to  collect  or  receive  them  ceased  when  his  agency  ceased.  It  was  not, 
I  am  sure,  the  intention  of  the  parties  that  the  plaintiff  should  suffer  a  loss 
of  commission  on  premiums  uncollected  when  his  contract  of  agency  expired, 
but  which  were  subsequently  received  by  the  defendant.  As  to  premiums 
which  would  accrue  and  be  collected  by  the  defendant  after  the  expiration 
of  the  contract,  it  was  expressly  agreed  that  20  per  cent,  thereof  should  be 
paid  to  the  plaintiff. 

As  stated  above,  on  March  2,  1908,  the  contract  relations  between  these 
parties  were  terminated,  and  the  defendant  took  possession  of  the  business  and 
records  and  accounts  of  the  New  York  office,  and  proceeded  to  collect  these 
claims  for  unpaid  premiums  without  the  aid  of  the  plaintiff,  and  without  ask- 
ing blm  to  aid.  The  defendant  cannot  deprive  the  plaintiff  of  his  commission 
on  business  secured  to  it  by  him  on  the  ground  of  his  failure  to  collect  the 
premium,  when  it  had  taken  the  claims  for  the  premiums  from  his  posses- 
sion and  control  and  the  work  of  collecting  them  Into  its  own  hands.  I  am 
of  the  opinion  that  plaintiff  is  entitled  to  recover  his  commission  of  25  per 
cent,  on  $43,316.48,  that  being  the  amount  of  the  said  unpaid  premiums  col- 
•  lected  by  the  defendant  since  March  2,  1908,  and  prior  to  November  1,  1912, 
less  such  share  of  brokerage  or  cosurety  commissions  as  may  appear  from 
the  testimony  to  be  properly  chargeable  against  him.  I  shall  have  to  have 
the  assistance  of  counsel  in  determining  such  reductions. 

The  plaintiff's  second  alleged  cause  of  action  is  for  a  percentage  of  pre- 
miums on  bonds  issued  by  him  which  became  due  after  March  2,  1908,  and 
were  collected  by  the  defendant.  It  is  based  on  the  eighth  clause  of  the 
contract,  which  reads  as  follows:  "The  company  will  also  pay  to  the  said 
Clausen  20  per  cent  of  all  premiums  that  accrue  after  the  termination  of 
this  agreement,  and  which  are  received  by  the  company  on  bonds  issued 
during  the  continuance  of  the  agreement  In  said  territory."  The  defendant 
does  not  deny  that  such  premiums,  to  a  considerable  amount,  have  been  col- 
lected by  It,  and  that  the  plaintiff  is  entitled  to  20  per  cent  thereof.  In  the 
third  supplemental  account  filed  by  the  defendant,  it  admits  that  from 
March  2,  1908,  to  October  81,  1912,  the  plaintiff's  20  per  cent  on  coUections 
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SO  made  by  it,  "less  premiums  paid  to  cosuretiea,"  amounts  to  $12,617.52, 
and  that  he  is  also  entitled  to  a  share  of  "cosurety  proportion  of  renewal 
premiums,"  between  the  said  dates,  amounting  to  $3,525.63.  Against  these 
sums  the  defendant  charges  the  plaintiff  with  $1,218.51  for  his  "share  ol 
brokerage  paid  on  renewals  collected  from  March  2,  1908,  to  October  31, 
1912,"  and  with  $3,622.S2  for  his  "share  of  cosurety  commissions  paid  on 
renewal  premiums  collected"  between  those  dates,  and  with  $179.09  for  plain- 
tlfFs  "share  of  brokerage  paid  on  renewals  collected  from  March  2,  1908,  to 
February  28,  1910,"  omitted  from  previous  account,  and  with  $228.70  for 
plaintiff's  "share  of  commissions  paid  on  cosurety  on  additional  renewals  col- 
lected from  March  2,  1908  to  February  28,  1910,"  and  also  omitted  from  pre- 
vious Schedules  C  and  D. 

These  seem  to  be  proper  charges  against  the  plaintiff.  Clause  9  of  the 
contract  reads  as  follows:  "It  is  agreed  that  there  shall  be  allowed  a  brok- 
erage commission  on  all  business  procured  through  brokers  in  the  territory 
named  herein,  at  a  rate  not  to  exceed  20  per  cent,  of  the  gross  premiums. 
One-half  of  such  brokerage  commissions  shall  be  charged  to  and  paid  by  each 
of  the  parties  hereto.  It  is  also  agreed  that,  whenever  this  company  shall 
become  cosurety  with  any  other  company  on  any  bonds,  all  commissions  re- 
ceived on  such  other  company's  share  of  the  premiums  on  such  bonds  shall 
be  divided  equally  between  the  parties  hereto;  also  that  aU  commissions  al- 
lowed to  other  agents  on  this  company's  share  of  such  premiums  shall  be 
charged  to  and  paid  equally  by  the  parties  to  this  agreement"  I  understand 
that  the  plaintiff  does  not  dispute  the  accuracy  of  any  of  the  figures  given  in 
the  said  supplemental  account 

[S]  For  a  third  cause  of  action  the  plaintiff  alleges  that  in  rendering 
monthly  accounts  to  the  defendant  errors  were  made  In  charging  and  credit- 
ing the  plaintiff  with  shares  or  percentages  of  cosurety  commissions,  whereby 
plaintiff  was  damaged  In  the  sum  of  $700.  The  defendant  concedes  that  such 
errors  were  made,  and  that  plaintiff  is  entitled,  therefore,  upon  this  account- 
ing, to  an  allowance  of  $678.14,  which  the  plaintiff  accepts. 

[6]  For  a  fourth  cause  of  action  it  is  alleged  that  between  March  2,  1906, 
and  March  2,  1908,  or  during  the  existence  of  the  second  contract,  "bonds  of 
insurance  and  guaranty  business  were,  in  truth  and  in  fact,  issued  by  defend- 
ant from  its  home  ofiice  in  the  state  of  Pennsylvania,  covering  business  in  the 
said  territory  of  the  boroughs  of  Manhattan,  Brooklyn,  The  Bronx,  and 
Bichmond,  Westchester  county,  and  New  Jersey,  and  also  some  that  did  ptiss 
through  the  New  York  office,  none  of  which  was  included  in  the  accounts 
heretofore  rendered  and  passed  between  plaintiff  and  defendant";  that  the 
plaintiff  bad  no  knowledge  thereof;  that  the  defendant  did  not  "disclose 
their  existence  to  plaintiff,  but  concealed  the  same";  that  the  same  have 
not  been  credited  by  defendant  to  the  New  York  agency,  "nor  has  plaintiff 
been  paid  his  percentage  on  such  bonds." 

By  the  first  clause  of  the  agreement  of  March  2,  1906,  the  defendant  em- 
ployed and  appointed  Clausen  its  general  agent  for  its  surety  or  guaranty 
business  for  the  several  boroughs  of  New  York  City,  and  for  the  county  of 
Westchester,  and  for  the  state  of  New  Jersey,  when  the  defendant  should  be 
authorized  to  do  business  in  that  state,  and  it  was  agreed  that  "the  agency 
granted  hereunder  shall  be  exclusive,  and  all  bonds  issued  by  the  company  in 
the  above-mentioned  territory  shall  pass  through  the  office  of  the  agent,  and 
be  subject  to  the  terms  of  this  agreement."  Proof  was  made  of  the  issuance 
by  defendant  of  numerous  bonds  on  applications  presented  by  agents  other 
than  Clausen — some  in  cases  where  the  contracts  related  to  work  to  be  done 
in  Clausen's  territory ;  others  to  cases  where  the  contractors  resided  or  kept 
offices  within,  but  the  work  was  to  be  done  without,  that  territory.  I  do  not 
understand  that  the  plaintiff  lays  claim  to  commissions  or  percentages  on  the 
latter  class  of  bonds,  for  his  learned  counsel,  in  construing  the  language  quoted 
above,  to  wit,  "all  bonds  issued  by  the  company  in  the  above-mentioned  ter- 
ritory," says:  "This  can  only  mean  that  where  the  work  to  be  performed, 
upon  which  the  bond  is  required,  is  in  this  territory,  the  plaintiff  is  entitled 
to  the  commissions." 

It  appears  that  during  the  entire  period  of  the  plaintiff's  agency  there  was 
in  force  a  rule  of  the  company,  of  which  the  plaintiff  had  knowledge,  relating 
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to  bonds  of  the  kind  embraced  in  this  fourth  cause  of  action.  It  was  In 
these  words:  "Contract  Bonds  to  be  Executed  and  Delivered  In  the  Territory 
of  Another  Agent.  It  often  occurs  that  application  for  a  contract  bond  is 
made  to  an  agent  in  one  city,  while  the  bond  Is  to  be  executed  and  delivered 
In  another  city.  When  this  happens,  the  course  to  be  pursued  is  as  follows: 
'The  agent  to  whom  the  application  is  made  wires  the  home  office,  stating 
the  conditions  surrounding  the  risk,  •  *  •  and  requests  that  the  agent 
at  the  dty  or  town  where  the  bond  Is  required  be  authorized  to  execute  the 
same.  If  the  business  is  approved  by  the  home  office,  authority  to  execute 
the  bond  Is  given  by  wire,  as  requested,  and  is  followed  up  by  special  power 
of  attorney.  The  agent  to  whom  the  application  was  first  made  forwards 
the  application  and  all  the  papers  in  the  case  to  the  home  office,  where  full 
credit  for  the  premium  is  given  him.  He  then  mails  his  check  to  the  agent 
who  actually  executed  the  bond  for  such  part  of  the  commission  thereon  as 
may  be  mutually  satisfactory  to  both  parties.' "  ' 

My  opinion  is  that  this  rule  is  a  complete  answer  to  the  plaintiff's  claim. 
He  admits  Its  binding  force  by  his  complaint  and  by  the  brief  filed  in  his 
behalf.  In  his  complaint  he  asks  that  the  defendant  be  required  to  render 
an  account  of  "all  such  bonds  and  Indemnities  so  issued,  to  the  end  that  the 
plaintiff  may  receive  his  proportion  of  the  premiums  arising  therefrom" ;  and 
In  the  brief  he  asserts  his  right  to  recover  "10  per  cent  of  whatever  sum  it 
may  be  decided  represents  the  premiums  on  bonds  written  in  plaintiff's  ter- 
ritory." And  Bayley,  plaintiff's  witness,  testified:  "It  is  customary,  when 
one  agent  invades  another  agent's  territory,  that  the  agent  controlling  the 
business — receiving  the  application.  In  other  words — should  receive  15  per 
cent  commission,  whereby  the  agent  executing  the  bond,  or  whose  territory 
has  been  invaded,  receives  10  per  cent"  It  is  plain  that  the  defendant  is 
not  liable  to  the  plaintiff  for  these  part  conunisslons.  The  plaintiff  must 
look  to  the  agents  who  secured  the  business  and  to  whom  the  full  commissions 
were  paid. 

In  Its  answer,  the  defendant  has  set  forth  two  counterclaims  "to  the  whole 
complaint"  The  first  is  based  upon  its  contention  that  by  clause  5  of  the 
contracts  the  plaintiff  became  a  guarantor  and  personally  liable  to  the  de- 
fendant for  all  the  premiums  on  all  the  bonds  Issued  by  him  as  its  agent. 
At  the  time  the  answer  was  filed  the  defendant  had  received  $36,687.68  of  the 
premiums  unpaid  on  March  2,  1908,  when  the  agency  terminated,  and  there 
remained  $21,934.07  of  such  premiums  still  uncollected.  Of  this  latter  sum, 
the  defendant  claimed  to  recover  75  per  cent.,  or  $16,450.55.  I  have  already 
stated  my  opinion  that  the  plaintiff  did  not  assume  or  Incur  a  personal  liabil- 
ity for  the  premiums  as  guarantor  or  otherwise,  and  this  item  of  the  counter- 
claim is  disallowed. 

Another  Item  of  $2,246.08  is  for  interest  on  the  sum  of  $36,687.68,  mentioned 
above,  the  defendant  charging  that,  by  reason  of  the  failure  of  the  plalntitt 
to  collect  and  pay  over  the  said  sum,  the  defendant  was  "deprived  of  the 
use  of  the  several  amounts  which  should  have  been  i>ald  by  him  to  the  defend- 
ant on  account  of  said  premiums  from  the  expiration  of  the  second  calendar 
month  sucdieedlng  the  issue  of  the  bond  for  which  each  of  said  premiums  was 
due  to  the  date  of  the  collection  of  each  of  said  premiums  by  the  defendant" 
This  item  Is  also  disallowed  for  the  same  reason.  The  defendant  did  not 
exact  Interest  on  the  overdue  premiums  collected  by  it  According  to  Bell, 
"it  was  not  customary"  to  do  so. 

A  third  item  of  $807.25  Is  for  brokerage  and  cosurety  commissions,  which 
it  Is  alleged  "have  not  been  paid,  although  the  same  are  due  and  payable  by 
the  defendant  to  the  several  brokers  and  cosureties  to  whom  the  same  were 
allowed"  by  the  plaintiff  on  bonds  the  unpaid  premiums  on  which  amounted 
to  the  said  sum  of  $21,934.07.  This  item,  by  reason  of  collections  made  by  de- 
fendant since  the  answer  was  filed,  and  prior  to  November  1,  1912,  has  been 
reduced  to  $281.66,  and  seems  to  be  a  proper  charge  against  the  plaintiff. 

[7]  The  second  counterclaim  "to  the  entire  complaint"  Is  for  $18,414.57  jmc 
interest,  and  arises  out  of  the  following  facts,  which  are  not  in  dispute:  ij- 
the  third  clause  of  the  contracts  It  was  agreed  as  follows:  "The  comnan- 
shall  appoint  George  C.  Clausen  resident  vice  president,  who  shall  be  .aumiF- 
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Ized  by  the  company  to  execute,  Jointly  with  the  resident  secretary,  to.  be 
appointed  by  the  company,  judicial,  official,  contract,  and  fidelity  bonds,  and 
other  bonds  and  undertakings,  without  the  same  being  referred  to  the  com- 
pany's home  office."  And  by  the  seventh  clause  It  was  provided  that,  after 
deducting  from  the  gross  premiums  the  sum  of  $12,000  for  office  expenses, 
"the  balance  of  such  premiums  shall  be  apportioned  and  disposed  of  as  fol- 
lows: Seventy -five  per  cent,  thereof  shall  be  accounted  for  and  paid  by  the 
agent  to  the  company ;  twenty-five  per  cent,  thereof  shall  be  retained  by  the 
agent  as  his  commission  and  compensation  as  general  agent  hereunder."  Dur- 
ing the  four  years  of  the  plaintiff's  service  as  agent,  many  of  the  bonds  ex- 
ecuted by  him  were  for  large  amounts,  in  which  cosureties  were  Joined  with 
the  defendant  These  cosureties  were  selected  by  the  plaintiff,  and  all  agree- 
ments as  to  the  division  of  the  premiums  between  them  and  the  defendant 
were  made  by  him.  When  the  premiums  were  collected,  the  plaintiff  paid  to 
each  cosurety  Its  agreed  share.  The  defendant's  share  he  disposed  of  according 
to  his  construction  of  the  contract,  which  was  that  In  such  cases  he  was  en- 
titled to  commissions  on  the  entire  amount  of  the  premiums,  and  not  merely 
on  the  defendant's  share  thereof.  He  construed  "gross  premiums,"  of  which 
he  was  to  retain  25  per  cent.,  as  including  premiums  paid  to  cosureties,  giving 
no  heed  to  the  defendant's  75  per  cent.,  and  not  Inquiring  where  it  was  to 
come  from.  This  was  plain  error.  The  "gross  premiums"  which  were  to  be 
"apportioned  and  disposed  of"  between  plaintiff  and  defendant  were  the  gross 
premiums  earned  by  the  defendant,  and  not  those  earned  by  and  paid  to 
other  surety  companies.  The  unreasonableness  and  vice  of  the  plaintifTs 
construction  Is  well  Illustrated  by  instances  cited  by  the  defendant's  connsel 
in  his  brief.    I  give  them  as  he  has  stated  them: 

"The  Williams  Engineering  &  Contracting  Company  was  principal  on  a 
bond  for  $450,000.  There  were  three  surety  companies  on  this  bond.  The 
premium  on  the  whole  bond  was  $4,500 — $1,500  going  to  each  company.  The 
plaintiff  took  25  per  cent,  of  the  entire  $4,500.  He  remitted  $3,000  to  the 
other  two  companies,  and  sent  the  balance,  or  $375,  to  the  defendant.  If  the 
plaintiff  had  followed  clauses  5  and  7  of  tho  contract,  he  would  have  re- 
mitted $3,000  to  the  other  two  companies,  retained  25  per  cent,  of  the  de- 
fendant's share  of  the  premiums  ($1,500),  or  $376,  and  remitted  75  per  cent 
thereof  to  the  defendant 

"Thomas  J.  Brady  &  Co.  was  principal  on  a  bond  for  $300,000.  There  were 
four  surety  companies  on  the  bond,  each  receiving  $750  of  the  total  premiums 
of  $3,000.  The  plaintiff  took  25  per  cent  of  the  total  premium,  or  $750,  leav- 
ing nothing  for  the  defendant.  On  this  bond  there  was  brokerage  paid,  and 
commissions  were  received  from  the  other  companies,  because  the  defendant 
was  the  procuring  company.  These  were  divided  as  provided  in  clause  9.  The 
ae%  result  of  the  transaction  was  that  the  defendant  received  $75  and  the 
plaintiff  took  $900. 

"The  Snare  &  Trlest  Company  was  principal  on  a  bond  for  $400,000.  There 
were  four  surety  companies  on  the  bond.  'The  defendant's  share  of  the  total 
premium  of  $6,000  was  $1,850.  Instead  of  taking  25  per  cent  of  the  $1,850, 
the  plaintiff  took  25  per  cent  of  the  $6,000,  or  $1,500,  leaving  $350  for  the 
company,  instead  of  the  75  per  cent  to  which  it  was  entitled  by  the  contract 
There  was  the  usual  brokerage  and  commissions,  which  were  divided  accord- 
ing to  clause  9  of  the  contract — the  net  result  being  that  the  plaintiff  got 
$1,665,  or  77Vi  per  cent,  and  the  company  got  only  $415,  or  22%  per  cent" 

[8]  The  total  premiums  which  should  have  gone  to  the  defendant,  but  which 
were  retained  by  the  plaintiff  under  his  erroneous  construction  of  clause  5 
of  the  contract  amounted  to  $18,414.57,  and  for  this  sum  and  interest  the 
plaintiff  should  account  to  the  defendant  The  plaintiff  alleges  as  a  defense 
that  this  method  of  apportioning  and  disposing  of  premiums  on  cosurety 
bonds  was  shown  In  the  monthly  statements  rendered  by  him  to  the  defend- 
ant during  the  entire  term  of  his  agency,  and  that  payments  were  made  to 
the  defendant  on  the  basis  of  such  statements,  and  were  received  and  accepted 
by  the  defendant  "as  a  full  accord  and  satisfaction  of  tbe  claim  embraced  In 
said  second  counterclaim,  without  question  or  dispute,"  and  that  no  ques- 
tion was  raised  by  the  defendant  as  to  the  correctness  of  such  statements 
or  of  plaintiffs  said  method  of  apportioning  said  cosurety  premiums  until 
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about  the  end  of  his  agency,  "and  that  was  after  all  payments  thereunder 
bnd  been  made  and  accepted  as  a  full  accord  and  satisfaction,  as  aforesaid." 
This,  I  think,  is  not  tenable.  I  agree  with  the  defendant's  counsel  that  this 
is  not  a  case  of  accord  and  satisfaction,  or  of  an  estoppel,  or  of  an  account 
stated. 

Moreover,-  the  plaintiff  himself  asserts  that  there  were  errors  to  his  prej- 
udice in  the  accounts  rendered  by  him  to  the  defendant,  and  as  part  of  the 
relief  sought  by  him  demands  "that  there  be  a  full  accounting  between  plaintiff 
and  defendant  respecting  any  and  all  of  the  matters  set  forth  in  the  several 
causes  of  action  set  forth  in  the  complaint,  according  to  the  resr)ectlve  rights 
of  the  parties,"  and  that  "If  the  accounts  rendered  and  passed  between  the 
plaintiff  and  defendant  constitute  any  impediment  to  the  plaintiff  receiving 
what.  In  equity  and  good  conscience,  belongs  to  him,  that  such  amounts 
stated,  and  all  accords  and  satisfactions,  if  any,  be  reopened,  and  the  rights 
of  the  respective  parties  adjusted  according  to  their  respective  rights."  This 
full  accounting  has  been  had,  and,  as  I  understand  it,  the  matters  submitted 
to  me  for  decision  are  the  allowance  or  correction  or  disallowance  of  the 
several  Items  of  credits  and  charges  set  forth  In  the  said  third  supplemental 
account  filed  by  the  defendant.  That  account  Is  brought  down  to  October 
31, 1912,  and  Is  divided  Into  two  parts. 

In  the  first  part  "the  above-named  defendant  credits  itself"  with: 

Item  1.  Amount  of  uncollected  premiums  on  March  2,  1908— $58,621.75. 
This  does  not  enter  into  this  accounting. 

Item  2.  Plaintiff's  share  of  brokerage  and  cosurety  commissions  on  pre- 
miums uncollected  on  March  2,  1908,  and  still  uncollected — $281.66.  This  is 
allowed. 

Item  3.  Plaintiff's  share  of  brokerage  paid  on  "renewala"  collected  since 
March  3,  1908— $l,2ia51.    This  is  allowed. 

Item  4.  Plaintiff's  share  of  cosurety  commissions  paid  on  "renewal"  pre- 
miums since  March  3,  1908— $3,622.82.    This  Is  allowed. 

Item  5.  Twenty-five  per  cent,  of  premiums  paid  to  cosureties  and  errone- 
ously retained  by  plaintiff— $18,414.57.    This  is  allowed. 

Item  6.  Share  of  brokerage  on  "renewals"  omitted  from  former  statement 
—$179.09.    This  is  allowed. 

Item  7.  Share  of  cosurety  commission  "renewals"  omitted  from  former 
statement— $22&70.    This  Is  allowed. 

Item  8.  Twenty-five  per  cent,  of  cosurety  premiums,  erroneously  retained 
by  plaintiff  and  omitted  from  former  statement — $86.25.    This  is  allowed. 

Item  9.  Erroneous  credit  to  plaintiff  for  uncollected  premiums — $65.  This 
Is  allowed. 

Item  10.  Erroneous  credit  to  plaintiff— $26.63.    This  Is  allowed. 

Item  11.  Share  of  commissions  on  premiums  credited  to  plaintiff  and 
subsequently  returned  to  principals — $89.51.    This  needs  explanation. 

Item  12.  Adjustment  of  commissions  In  matter  of  Qeorge  W.  Kearney — 
$505.73.    This  needs  explanation. 

Item  13.  Interest  on  premiums  uncollected  on  March  2,  1908,  but  collected 
by  defendant  prior  to  December  31,  1908— $1,203.48.    This  is  not  allowed. 

Item  14.  Interest  on  premiums  uncollected  on  March  2,  1908,  but  collected 
by  defendant  prior  to  February  28,  1910— $328.86.    This  is  not  allowed. 

Item  15.  Interest  on  premiums  uncollected  on  March  2, 1908,  and  remaining 
uncollected  on  February  28,  1910— $1,105.81.    This  is  not  allowed. 

Item  16.  Estimated  interest  on  uncollected  premiums  from  February  28.- 
1910,  to  October  31,  1912— $1,055.18.    This  is  not  aUowed. 

Item  17  and  Item  18.  Interest  on  premiums  referred  to  In  Item  5.  The 
defendant  is  entitled  to  interest  from  dates  of  retention  to  date  of  report, 
but  not  to  interest  on  Interest. 

Item  19.  Excess  interest  allowed  plaintiff  on  bond  2278— $016.63.  This 
needs  explanation. 

In  the  second  part  Of  the  account  "the  above-named  defendant  charges  it- 
self  with: 

Item  1.  Premiums  uncollected  on  March  2,  1908,  but  collected  by  defendant 
dnce  and  prior  to  October  31,  1912— $42,316.4a    This  charge  is  made  on  the 
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theory  that  the  plaintiff  was  personally  liable  to  defendant  for  tbe  $58,62L75. 
It  will  be  disregarded  on  this  accounting. 

Item  2.  Twenty-flve  per  cent,  of  premiums  remaining  uncollected  on  October 
31,  1912 — $1,568.75.    This  also  will  be  disregarded  for  the  same  reason. 

Item  3.  Twenty  per  cent,  of  "renewal"  premiums  collected  by  defendant 
from  March  2,  1908,  to  October  31,  1912— $12,647.52. 

Item  4.  'Plaintiff's  share  of  cosurety  commissions  received  on  cosurety's 
proportion  of  renewal  premiums  from  March  2,  1908,  to  October  31,  1912— 
$3,425.63. 

Item  5.  Errors  as  to  cosurety  commission — $678.14.  This  Is  the  claim  set 
forth  In  plaintiff's  third  cause  of  action. 

Item  6.  Plaintiff's  share  of  commissions  on  cosurety  premiums — $1,275.68. 

Item  7.  Net  commissions  on  premiums  on  final  bonds,  etc. — $57.68. 

Item  8.'  Plaintiff's  share  of  additional  premiums  omitted  from  former  state- 
ment— $45. 

Item  9.  Deduction  from  the  $58,621.75— $901.90.  This  will  not  enter  Into 
this  accounting. 

Item  10.  Deduction  from  share  of  cosurety  commissions,  etc. — $252.16. 

Item  11.  Twenty  per  cent  of  additional  premiums  collected  by  defendant 
prior  to  February  28,  1910,  and  omitted  In  former  statement — $521.09. 

Item  12.  Plaintiff's  share  of  cosurety  commissions  collected  by  defendant 
prior  to  February  28,  1910— $334.69. 

The  defendant  should  also  be  charged  with  25  per  cent,  commissions  on 
premiums  which  were  unpaid  on  March  2,  1908,  but  were  collected  by  de- 
fendant prior  to  October  31,  1912,  amounting  to  $10,829.12. 

Each  party  Is  entitled  to  Interest  upon  his  or  Its  claims  against  the  other 
from  the  dates  when  said  claims  became  due  respectively,  until  the  date  of 
the  referee's  report. 

For  the  purpose  of  correcting  any  errors  in  figures,  and  of  considering  fur- 
ther the  question  of  Interest,  and  of  receiving  explanations  of  some  items 
with  which  the  defendant  has  credited  itself  in  the  said  supplemental  ac- 
count, I  appoint  Tuesday  next,  October  28th,  at  2  p.  m.,  for  a  hearing  herein. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN.  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Charles  Blandy,  of  New  York  City,  for  appellant. 
A.  B.  Boardman,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs,  tipon  the 
opinion  of  Hamilton  Odell,  Referee. 

HOTCHKISS,  J.  I  dissent.  Conceding  that  defendant  had  the 
right  to  open  the  account  for  fraud,  or  under  such  circumstances  as 
would  constitute  mistake  according  to  its  legal  definition,  there  was 
no  proof  of  either.  The  original  contract  was  made  on  March  2,  1904, 
and  ran  for  two  years.  At  the  end  of  this  period  a  new  contract  was 
entered  into  for  a  further  term  of  two  years.  At  an  early  stage  of 
the  first  contract  differences  arose  between  the  parties  as  to*  its  prop- 
er construction,  with  respect  to  plaintiff's  percentage  in  cases  of  co- 
surety contracts.  Gott,  then  defendant's  manager,  and  later  its  vice 
president,  testified  that  these  differences  were  repeatedly  discussed  be- 
tween himself  and  plaintiff's  representative,  and  finally  he  was  con- 
vinced that  plaintiff's  construction  was  fair  and  right,  because  what 
he  would  gain  in  one  feature  he  would  lose  in  another  (folios  942,  950). 
Beginning  with  the  first  contract,  plaintiff  rendered  monthly  statements 
of  his  account,  based  on  his  construction  of  the  contract,  and  these 
statements  were  retained  and  never  objected  to,  save  so  far  as  they 
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were  the  subject  of  discussions  by  Gott  as  above  stated.  So  late  as 
February  20,  1906,  defendant's  president  characterized  the  contract 
as  "entirely  fair  in  every  way"  (Exhibit  133,  folio  1335).  When  it 
came  to  formulating  the  second  contract,  its  terms  were  in  certain  par- 
ticulars made  such  as  to  differentiate  it  from  the  first  contract ;  but  no 
change  was  made  with  respect  to  the  feature  now  under  discussion, 
and  the  parties  thereafter  continued  to  the  end,  as  theretofore,  to  ren- 
der and  accept  accounts  based  upon  the  construction  which  the  plain- 
tiff had  originally  put  upon  the  contract  This  construction  is  cer- 
tainly not  one  of  which  the  contract  was  not  susceptible,  although  it 
may  not  have  been  such  as  this  court  would,  as  an  original  proposi- 
tion, have  put  upon  it  But,  if  the  doctrine  of  practical  constructicwi 
means  anjrthing,  it  must  be  that  it  is  now  too  late  for  the  defendant 
to  say  that  the  construction  thus  adopted,  knowingly  acted  upon,  re^ 
peatedly  approved,  and  solemnly  ratified,  was  wrong,  and  that  the  ac- 
count should  be  recast  from  the  beginning. 


BUDOLPH  v.  SHOEMAKER 
(Supreme  Court,  Appellate  Term,  nrst  Department    June  10,  1915.) 

1.  False  Impbisonment  <9=323  —  MALiciotrs  Pkoskcution  «=»58  —  Acts  op 

Agents — Evidence  or  Authority. 

In  an  action  for  false  imprisonment  and  malicious  prosecution,  the  de- 
fendant was  entitled  to  the  admission  of  evidence  showing  the  extent  and 
nature  of  the  authority  conferred  upon  his  employes,  who  caused  plain- 
tiff's arrest 

[Ed.  Note. — For  other  cases,  see  False  Imprisonment  Cent  Dig.  £  100 ; 
Dec.  Dig.  <e=»23;  Malicious  ProsecuUon,  Cent  Dig.  §{  117-124;  Dec.  Dig. 
«=»58.] 

2.  FAtsE  iMPBisoiwitNT  <8=»24  —  MALiciotrs  Prosecution  $=>60  —  Acts  ok 

Aqbnts — Evidence  of  Authobity. 

Defendant  was  also  entitled  to  show  what  the  instructions  to  his  agents 
were  upon  the  subject  of  the  arrest  of  persons  in  general. 

[Ed.  Note. — For  other  cases,  see  False  Imprisonment,  Cent  Dig.  §  101 ; 
Dec.  Dig.  «=>24;  Malicious  Prosecution,  Cent  Dig.  §§  138-145;  Dec.  Dig. 
<S=>60.] 

Appeal  from  City  Court  of  New  York,  Trial  Term, 

Action  by  Theodore  Rudolph  against  Edgar  Shoemaker.     From  a 

judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 

AKER,  JJ. 

Lloyd  &  Maddox,  of  New  York  City  (Philip  E.  Goodfleisch,  of  New 
York  City,  of  counsel),  for  appellant 

Samuel  Greenberg,  of  New  York  City  (Louis  Susman,  of  New 
York  City,  of  counsd),  for  respondent. 

WHITAKER,  J.  Action  for  false  imprisonment  and  malicious 
prosecution.  The  defense  is  lack  of  authority  in  defendant's  em- 
ployes to  arrest  or  prosecute  plaintiff,  and  justification,  in  that  plain- 
tiff was  actually  guilty  of  the  crime  charged,  and  was  lawfully  ar- 

^s»For  oUier  cases  lae  sam*  topic  &  KEY-NUMBBR  In  all  Key-Numbered  Dlsests  &  Indexes 
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rested  and  dealt  with  thereafter.  On  July  1,  1913,  about  5 :30  a.  m., 
plaintiff,  salesman  and  collector  for  a  corporation  engaged  in  sell- 
ing and  delivering  milk  to  the  public,  while  in  front  of  the  premises 
2055-2059  Washington  avenue,  Bronx,  New  York  City,  where  he 
had  been  delivering  milk,  was  arrested  by  two  employes  of  defendant, 
by  names  Lohse  and  Koenig,  who  were  accompanied  by  a  police  of- 
ficer, and  plaintiff  was  charged  with  the  theft  of  two  bottles  of  milk 
from  defendant's  customers  in  the  premises  2055  Washington  avenue. 
Plaintiff  was  thereupon  taken  to  the  police  station,  and  later  the  same 
morning,  at  about  10:30  o'clock,  after  a  hearing  before  a  magistrate, 
in  which  neither  he  nor  Koenig  testified,  was  discharged.  The  ques- 
tions litigated  and  determined  upon  this  trial  and  submitted  to  the 
jury  were:  Did  Lohse  and  Koenig  so  act  within  the  scope  of  their 
authority  in  the  defendant's  business  when  they  caused  plaintiffs 
arrest  as  to  justify  holding  defendant  liable?  and  was  there  probable 
cause  for  such  arrest?  The  jury,  after  full  and  ample  instructions 
by  the  court,  resolved  the  first  question  in  the  affirmative,  and  the 
second  in  the  negative,  and  rendered  a  verdict  in  favor  of  plaintiff. 

[1]  We  think  the  record  as  it  stands  contains  sufficient  evidence 
to  sustain  the  verdict  The  appellant,  however,  claims  that  the  court 
upon  the  trial  erroneously  excluded  certain  evidence  sought  to  be  elic- 
ited by  defendant  as  to  the  extent  of  the  authority  of  Lohse  and 
Koenig,  defendant's  employes,  to  cause  the  arrest  of  plaintiff,  and  as 
to  his  ratification  of  their  acts.  There  being  no  evidence  in  the  case 
that  Lohse  and  Koenig  had  express  authority  to  cause  the  arrest  of 
plaintiff,  the  foundation  of  plaintiff's  case  rests  upon  the  implied  au- 
thority to  do  so.  We  think  it  was  proper,  and  that  the  defendant 
should  have  been  allowed  to  show  the  extent  and  nature  of  the  author- 
ity conferred  upon  his  employes,  who  caused  plaintiff's  arrest. 

[2]  The  evidence  was  also  excluded  by  the  court  that  tended  to 
show  what  the  instructions  to  Lohse  and  Koenig  were  upon  the  sub- 
ject of  the  arrest  of  people  in  general,  viz.: 

"Q.  Had  the  defendant  ever  instructed  yon  on  the  question  of  arresting  peo- 
ple? (Objected  to  as  incompetent,  immaterial,  and  irrelevant.  Objection  sus- 
tained.) 

"Q.  What  were  your  instructions  from  the  defendant  on  the  question  of  ar- 
resting people?  (Objected  to  on  same  grounds,  and  upon  the  further  ground  as 
not  binding  on  plalntifF.    Objection  sustained.)" 

Neither  the  witness  Lohse  nor  the  witness  Koenig  was  permitted  to 
answer  questions  tending  to  show  what  their  instructions  were,  nor 
was  the  defendant  permitted  to  testify  as  to  the  instructions  he  gave 
his  employes  upon  the  subject  of  causing  the  arrest  of  people.  Malice 
being  the  foundation  of  this  action,  we  think  the  defendant  should 
have  been  permitted  to  show  the  particular  instructions  he  gave  his 
employes.  Such  evidence  certainly  would  have  tended  to  repel  a  pre- 
sumption of  malice.  Such  evidence  would  also  have  tended  to  show 
the  actual  authority  of  defendant's  employes.  In  the  case  at  bar  the 
question  is  not  as  to  the  "apparent,"  but  the  actual,  authority  of  the 
defendant's  employes.  The  rules  relating  to  secret  instructions  to 
agents,  and  the  "apparent"  authority  of  agents  and  employes,  do  not 
apply.    The  present  case  is  one  where  the.  actual  authority  of  Lohse 
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and  Koenig  should  have  been  proved  by  direct  testimony,  or  by  the 
proof  of  such  facts  and  circumstances  as  would  have  warranted  the 
jury  in  assuming  that  actual  authority  existed  in  Lohse  and  Koenig 
to  cause  the  arrest  of  plaintiff.  See  McGrath  v.  Michaels,  80«App. 
Div.  458,  81  N.  Y.  Supp.  109. 

The  jury  were  justified  in  finding  from  the  evidence  in  the  record 
that  the  employes  of  defendant,  in  causing  plaintiff's  arrest,  were  act- 
ing clearly  within  the  actual  authority  given  them  by  defendant.  Had 
the  excluded  evidence  been  admitted,  the  jury  might  well  have  taken 
quite  a  different  view  upon  the  question  of  the  authority  of  defend- 
ant's employes,  and  also  upon  the  question  of  malice  and  dam- 
ages. 

Judgment  should  be  reversed,  arid  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event. 

GUY,  J.,  concurs.  LEHMAN,  J.,  conctirs  in  result,  on  ground 
that  there  is  not  sufficient  evidence  of  authority. 


MURPHY  v.  HIRSCHMAN  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    May  28,  1915.) 

Pabtition  €=»'100 — Propebtt  to  bb  Sold — Awabd  in  Condeunation  Pbo- 
CEEDiNos — "Personal  Pbopebtt." 

Where  a  portion  ot  land  sought  to  be  partitioned  wag  taken  in  condem- 
nation, and  an  appeal  taken  from  the  award  made,  a  judgment  for  sale  of 
the  property,  pending  the  appeal,  including  the  award,  is  unauthorized,  as 
an  award  is  personal  property,  in  view  of  title  4,  c.  17,  Greater  New  York 
Charter  (Laws  1901,  c.  466)  and  Code  Civ.  Proc.  §g  1532-1546,  authorizes 
a  partition  sale  of  real  property  only. 

(Ed.  Note. — ^For  other  cases,  see  Partition,  Cent  Dig.  gg  329-335 ;  Dec. 
Dig.  <gi=»l(X). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Personal  Property.] 

Appeal  from  Special  Term,  Queens  County. 

Suit  for  partition  by  Charles  T.  Murphy  against  Stuard  Hirschman 
and  others.  From  an  order  denying  a  motion  to  resettle  the  judgment, 
the  defendant  named  appeals.    Reversed,  and  motion  granted. 

See,  also,  152  N.  Y.  Supp.  1130. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  MILLS, 
and  PUTNAM,  JJ. 

A.  S.  Gilbert,  of  New  York  City  (Francis  Gilbert,  of  New  York 
City,  on  the  brief),  for  appellant. 

Samuel  Bitterman,  of  New  York  City,  for  respondent. 

STAPLETON,  J.  The  action  is  for  the  partition  of  real  prop- 
erty. When  the  action  was  commenced,  the  plaintiff  and  the  defend- 
ant Hirschman  held  the  premises  described  in  the  complaint  as 
tenants  in  common,  each  being  vested  with  an  undivided  one-half  in- 
terest.   Pending  the  suit,  the  fee  in  the  property,  for  its  entire  front- 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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age  and  for  15  feet  of  its  depth,  vested  in  the  city  of  New  York.  The 
parcel  taken  was  acquired  in  invitum  for  street  purposes.  The  money 
awarded  was  less  in  amount  than  the  sum  secured  by  mortgages  which 
were  liens  upon  the  entire  plot  described  in  the  complaint.  An  appeal 
was  taken  from  the  order  confirming  the  report  of  the  commissioners 
of  estimate  appointed  in  the  condemnation  proceeding.  That  appeal 
remains  undetermined.  These  facts  existed  when  the  plaintiff  moved 
for  an  interlocutory  judgment  in  the  action  for  partition.  The  judg- 
ment entered  directed  the  sale  of  the  property  described  in  the  com- 
plaint, excepting  the  parcel  acquired  by  the  city.  It  contained  a  pro- 
vision directing  the  referee  to  include  the  award  in  the  sale.  The 
judgment  was  entered  without  notice  to  the  defendant  Hirschman, 
notwithstanding  his  appearance  in  the  action  and  his  demand  of  service 
of  notice  of  proceedings.  Hirschman  then  moved  to  resettle  the  in- 
terlocutory judgment.  His  purpose  was  to  have  the  direction  for 
the  sale  of  the  award  eliminated.  The  motion  was  denied.  It  is  from 
the  order  denying  the  motion  that  this  appeal  is  taken. 

It  is  our  opinion  that  the  order  should  be  reversed.  The  sale  au- 
thorized by  law  is  the  sale  of  real  property.  Sections  1532-1546,  Code 
of  Civil  Procedure ;  Underwood  v.  Curtis,  127  N.  Y.  523,  543,  28  N. 
E.  585 ;  Sandiford  v.  Town  of  Hempstead,  97  App.  Div.  163,  172, 
90  N.  Y.  Supp.  76.  The  award  is  personal  property,  into  which  the 
real  property  taken  has  been  converted  by  operation  of  law.  It  repre- 
sents the  aggregate  value  of  all  the  estates  and  interests  in  the  real 
property  acquired,  and  any  person  interested  may  obtain  a  judicial  al- 
lotment of  his  proportionate  ^hare  and  recover  the  amount  thereof. 
Title  4,  c.  17,  Greater  New  York  Charter;  In  Matter  of  Opening 
Eleventh  Avenue,  81  N.  Y.  436,  443,  453 ;  Matter  of  City  of  Roches- 
ter, 136  N.  Y.  83,  32  N.  E.  702,  19  L.  R.  A.  161 ;  Gates  v.  De  La 
Mare,  142  N.  Y.  307,  312,  37  N.  E.  121 ;  Youngs  v.  Stoddard,  27  App. 
Div.  162,  50  N.  Y.  Supp.  475 ;  Hill  v.  Wine,  35  App.  Div.  520,  54  N. 
Y.  Supp.  892 ;  Farmers'  L.  &  T.  Co.  v.  Westchester  County  W.  W. 
Co.,  143  App.  Div.  78,  127  N.  Y.  Supp.  569,  affirmed  206  N.  Y.  711, 
99  N.  E.  1107. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted,  with  $10  costs.  Settle  order  before  STAPLETON,  J.  AU 
concur,  except  CARR,  J.,  not  voting. 


HULL  v.  PlPTY-SEC!OND  ST.  STORAGE  HOUSE,  Inc.,  et  aL 

(Supreme  Court,  Appellate  DiTlsion,  Second  Department.    May  28,  1915^ 

1.  Bankbuptct  <S=»469 — Action  by  Tbustee — Receives — AccotTNTiNo. 

A  proper  accounting  of  the  receipts  and  disbursements  of  a  receiver  of 
a  state  court,  appointed  at  request  of  a  trustee  In  banliruptcy,  suing 
therein,  to  protect,  pending  the  action,  the  property  of  bankrupt,  convey- 
ance of  which  the  trustee  seeks  to  have  set  aside,  involves  a  fixation 
of  his  compensation,  so  far  as  such  court  can  fix  it ;  but  it  has  no  power 
to  give  it  priority  of  payment  by  the  bankruptcy  court 

[Ed.  Note. — For  other  cases,  see  Bankruptcy;  Cent.  Dig.  {  872;  Dec 
Dig.  «S=»469.] 

A=3For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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2.  Bankbttptot  *=»484 — Acnon  bt  Tbusteb — Receives — Comfeksation. 

The  ;^bt  and  measure  of  compensation  of  a  receiver  appointed  by  a 
state  court  at  instance  ot,  and  to  protect  the  property  sued  for  by,  a 
trustee  in  bankruptcy,  is  controlled  by  Code  Civ.  Proc.  !  3320,  provid- 
ing that  a  receiver,  except  as  otherwise  speclaUy  prescribed  by  statute, 
Is  entitled,  in  addition  to  his  necessary  expenses,  to  commissions,  not 
exceeding  5  per  cent  on  the  sums  received  and  disbursed  by  tilm;  but 
If  the  commissions,  so  computed,  shall  not  amount  to  $100,  the  court 
may  allow  for  liis  commissions  such  a  sum,  not  exceeding  $100,  as  shall 
be  commensurate  with  his  services. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  883,  896; 
Dec.  Dig.  «=3484.] 

3.  Bankbttptct    ®=>482 — Action    by    Tbubteb — Kbcbivkb— Aixowancb    of 

CocNSEL  Fees. 

Allowance  of  counsel  fees  may  not  be  made  to  a  receiver  appointed  by 
a  state  court  at  instance  of  a  trustee  In  bankruptcy,  suing  therein,  for 
the  receiver's  attempt  to  continue  dominion  over  the  assets  after  the 
ending  of  bis  powers  and  duties  in  regard  thereto. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  gS  874-876, 
897;  Dec.  Dig.  <g=»482.] 

Appeal  from  Special  Term,  Kit^  County. 

Action  by  Lawrence  Hull,  trustee  in  bankruptcy,  against  the  Fifty- 
Second  Street  Storage  House,  Incorporated,  and  others.  From  part 
of  an  order,  relative  to  Wilfred  Earl  Youker,  receiver,  plaintiff  ap- 
peals.   Affirmed  in  part,  and  modified  in  part. 

See,  also,  152  N.  Y.  Supp.  1119. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Winifred  Sullivan,  of  Newr  York  City,  for  appellant. 
Arnon  L.  Squiers,  of  New  York  City,  for  respondent 

PER  CURIAM.  We  have  had  so  many  phases  of  this  controversy 
before  us  recently  that  we  have  become  more  than  ordinarily  familiar 
with  it.  That  part  of  the  order  now  before  us  on  appeal,  which  directs 
a  sale  by  the  receiver  of  the  assets  of  the  bankrupt  estate  to  satisfy 
his  claim  for  compensation,  must  be  reversed,  under  our  recent  deci- 
sion in  this  case  of  March  26,  1915.  Hull,  as  Trustee,  v.  Fifty-Second 
Street  Storage  House,  152  N.  Y.  Supp.  363.  By  that  decision  we  di- 
rected a  settlement  of  the  receiver's  accounts  in  this  court. 

[1-3]  The  receiver  of  this  court  was  appointed  at  the  request  of 
the  trustee  in  bankruptcy,  to  protect  the  bankrupt's  property  for  the 
benefit  of  his  creditors.  A  proper  accounting  of  his  receipts  and  dis- 
bursements should  involve  a  fixation  of  his  compensation  as  an  officer 
of  this  court,  so  far  as  this  court  may  fix  the  amount.  Whether  the 
amount  so  fixed  should  be  given  priority  of  payment  by  the  bankruptcy 
court  is  beyond  our  power.  We  think  that  the  receiver's  right  and 
measure  of  compensation  is  controlled  by  section  3320  of  the  Code  of 
CivU  Procedure.  Moe  v.  McNally  Co.,  138  App.  Div.  480,  123  N.  Y. 
Supp.  71.  If  so,  then  the  additional  allowance  to  the  receiver  must  be 
reduced  to  the  sum  of  $100  as  provided  in  that  section.  As  to  the 
allowance  for  counsel  fee,  which  was  made  in  the  sum  of  $500,  we 
think  it  should  be  reduced  to  the  sum  of  $250,  and  $45.60  disburse- 

«=>For  otber  eases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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ments.  It  is  to  us  apparent  that  the  compensation  for  counsel  as  fixed 
at  Special  Term  includes,  very  largely,  remuneration  for  the  attempt 
of  the  receiver  to  continue  to  exercise  dominion  over  the  assets  of  the 
bankrupt  estate  after  the  ending  of  his  powers  and  duties  in  r^;ard 
thereto. 

The  appellant  argues  that  the  question  of  receiver's  compensation 
and  allowances  for  counsel  fees  should  not  be  considered  by  this  court 
on  the  receiver's  accounting,  but  should  be  left  entirely  to  the  bank- 
ruptcy court  for  determination  without  any  action  by  this  court.  The 
theory  of  this  contention  is  that  no  order  made  by  this  court  can  bind 
the  bankruptcy  court  in  its  administration  of  the  assets  of  the  bank- 
rupt estate.  If  this  be  so,  it  is  no  reason  why  this  court  should  refrain 
from  settling  the  accounts  of  its  own  officer,  and  proceeding  in  all  the 
usual  incidents  of  an  accounting.  For  it  is  not  to  be  assumed  that  the 
bankruptcy  court,  which,  through  its  officer,  came  into  this  court  and 
secured  equitable  relief  for  the  benefit  of  the  bankrupt's  creditors,  will 
ignore  the  action  of  this  court  in  ascertaining  and  adjusting  the  prop- 
er expenditures  and  allowances  entailed  in  this  court  in  the  process  of 
affording  the  relief  sought  by  the  trustee  in  bankruptcy. 

The  order  should  be  affirmed,  in  so  far  as  it  settles  the  account  of 
the  receiver  and  fixes  his  commissions;  it  should  be  modified,  so  far 
as  it  fixes  the  additional  compensation  of  the  receiver  at  $200,  by  re- 
ducing that  compensation  to  the  sum  of  $100 ;  and  it  should  be  modi- 
fied, further,  by  reducing  the  allowance  for  counsel  fee  to  the  sum  of 
$250,  exclusive  of  disbursements,  without  costs  of  this  appeaL  Settle 
order  before  the  Presiding  Justice. 


In  re  LEONARD. 

In  re  MAJOR  et  aL 

(No.  7385.) 

(Supreme  Conrt,  Appellate  Dlrislon,  First  Department    Tnne  4,  1915.) 

1.  Wll.I.fl    «=»e71 CONSTBUCTION — Tejstamentabt    Tbustb. 

Testator  directed  tbat  all  bis  estate  be  sold  at  public  anctton  and  the 
proceeds  divided  between  his  nephews  and  nieces,  naming  them,  provid- 
ing, hovi-ever,  that  the  shares  of  the  nieces  should  be  Invested  In  mort- 
gages and  the  Interest  thereon  of  the  several  shares  be  paid  them  semi- 
annually, and,  In  case  of  any  of  them  dying  without  Issue,  that  her  share 
should  be  divided  equally  among  her  brothers  and  sisters.  Held,  that  the 
bequests  to  the  nieces  were  In  trust  to  receive  the  income  of  the  funds 
for  life,  since  the  direction  to  the  executors  to  Invest  and  pay  over  Im- 
posed upon  them  continuously  active  duties,  so  that  they  were  to  be 
deemed  trustees  for  the  performance  of  such  duties  for  life,  because  the 
bequest  over  of  her  share  upon  the  death  of  any  niece  limited  the  niece's 
Interest  to  the  Income  of  her  share  for  life. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  §}  1677,  1678.  1686: 
Dec  Dig.  <S=9671.] 

2.  Wills   <S=>6S7 — Coxstbuction — Estates   Cbkatsd — DisFosrnoit   Oveb  of 

Trust  Funds. 

Testator  loft  equal  funds  to  hJs  nieces  in  trust  the  income  to  be  paid 
them  for  life,  providing  that  upon  death  of  any  niece  without  Issue  or 

4=»For  other  eases  see  same  topic  A  KET-NUMBER  In  all  Key-Numbered  Digests  &  Isdeiw 
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brothers  or  sisters,  then  her  share  should  revert  to  the  general  fund  of  the 
estate,  to  be  divided  equnlly  amoncr  testator's  remaining  nephews  and 
nieces.  A  niece  died  unmarried,  leaving  no  Issue  and  no  brothers  or  sis- 
ters. Beld,  that  such  niece's  share  went  to  the  nephews  and  nieces  of  the 
testator  living  at  such  niece's  death,  since,  where  the  only  words  of  gift 
are  found  in  a  direction  to  divide  or  pay  at  a  future  time,  the  gift  is 
future  and  contingent,  while,  where  the  gift  Is  of  money  and  the  dlrec- 
tlou  to  convert  absolute,  a  legacy  given  to  a  class  vests  in  those  who  an- 
swer the  description  and  are  capable  of  taking  at  the  time  of  distri- 
bution. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  {{  1638-1643;  Dec. 
Dig.  <S=»68T.] 

8.  Wills  «=»534 — Constbuctioit — ^Exclusion  fbou  Class. 

Where  testator  provlued  that  the  share  of  any  niece  dying  without  issue 
or  brothers  or  sisters  should  revert  to  the  "general  fund,"  to  be  divided 
among  testator's  remaining  nephews  and  nieces,  from  such  class  were  ex- 
cluded nephews  whom  testator  had  elsewhere  directed  should  receive  no 
part  of  the  "general  fund"  or  residuary  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  St  1153-1156;  Dec 
Dig.  <E=a534.] 

4.  WlLM  €=>440 — CONSTBUCTION — ^Intknt  OF  Tbstatob. 

The  lotention  of  the  testator,  the  cardinal  guide  In  constmlng  a  will,  la 
to  be  drawn  from  the  whole  liistrumeut,  and  is  not  to  be  distorted  by  the 
Injudicious  use  of  punctuation,  or  by  the  substitution  for  some  perfectly 
apt  word  of  one  less  so,  provided  its  meaning  can  be  reasonably  found. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f  856;  Dec.  Dig. 
<&s>440.] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Ellen  Leo- 
nard, as  administratrix  with  the  will  annexed  of  Bryan  McCahill,  de- 
ceased. From  a  decree  of  the  surrogate,  Katherine  Major,  as  adminis- 
tratrix with  the  will  annexed  of  Annie  V.  McMahon,  deceased,  and 
others,  appeal.    Decree  modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Weed,  Henry  &  Meyers,  of  New  York  City  (John  W.  Weed,  of  New 
York  City,  of  counsel,  and  Charles  Meyers,  of  New  York  City,  on  the 
brief),  for  appellants  Major  and  others. 

Clifford  C.  Roberts,  of  New  York  City  (Frederic  N.  Gilbert,  of  New 
York  City,  of  counsel),  for  appellants  Leonard  and  others. 

C.  H.  &  J.  A.  Young,  of  New  York  City  (Albert  Ritchie,  of  New 
York  City,  of  counsel),  for  appellant  and  respondent  McCahill. 

John  V.  Judge,  of  New  York  City,  for  respondents  McCahill  and 
others. 

Gilbert  W.  Minor,  of  New  York  City,  for  respondent  Griggs. 

Adlerman  &  Adlerman  (Abraham  Finelite,  of  New  York  City,  of 
counsel),  for  Edmund  S.  Dorian. 

John  P.  O'Brien,  of  New  York  City,  special  guardian  for  infant  re- 
spondent. 

CLARKE,  J.  Bryan  McCahill  made  his  last  will  and -testament  on 
the  30th  day  of  November,  1870,  died  on  the  14th  of  January,  1871, 
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and  his  will  was  admitted  to  probate  December  4th  of  the  same  year. 
The  principal  questions  presented  arise  under  the  eleventh  clause  of 
said  will  and  with  respect  to  the  share  of  his  estate  therein  bequeath- 
ed to  Annie  RlcMahon. 

By  the  will  he  gave  to  his  wife  the  house  and  lot  145  East  Forty- 
Ninth  street,  together  with  the  household  furniture,  etc.,  contained 
therein,  during  her  natural  life,  and  on  her  decease  the  proceeds  aris- 
ing from  the  sale  of  the  said  house  and  furniture  to  be  divided  equally 
between  his  nephews  and  nieces  thereinafter  named,  the  survivor  of 
survivors  of  them.  He  also  provided  for  an  annuity  to  his  widow  of 
$1,200  per  annum.  He  then  made  certain  specific  bequests.  He  then 
gave  to  his  executors,  and  survivor  or  survivors  of  them,  the  sum  of 
$1,500  per  annum  during  the  lifetime  of  his  executors  James  Brady 
and  Thomas  J.  McCahill  and  the  survivors  of  them,  in  trust,  neverthe- 
less, for  them  to  pay  for  the  education  of  young  men  who  wish  to  study 
for  the  Catholic  priesthood,  such  young  men  to  be  selected  by  the  exec- 
utors. 

"Eleventh. — Immediately  after  my  decease  I  direct  that  all  my  real  and 
personal  estate  be  sold  at  public  auction  by  my  executors  berelnafter  named 
and  after  paying  tbe  legacies  above  mentioned,  the  proceeds  thereof  be  di- 
vided equally  between  my  nephews  and  nieces,  etc.,  Ellen  McCahill  and  Mary 
McCahill,  the  children  of  my  brother  James,  deceased;  Mary  McMabon,  Kate 
McMahon,  Margaret  McMahon,  Philip  McMahon,  Jr.,  Anne  McMahon  and 
Ellen  McMabon,  children  of  my  sister  Margaret  McMahon ;  Thomas  J.  Mc- 
Cahill, Margaret  T.  Mullane,  Bernard  F.  McCahill,  Terence  J.  McCahill  and 
Ellen  McCahill,  children  of  my  brother  Terence,  deceased;  James  Brady  and 
Terence  Brady,  children  of  my  sister  Rose  Brady;  James  McCahlU,  son  of 
my  brother  Patrick,  deceased,  in  equal  shares,  share  and  share  alike.  My 
nephew  Terence  Brady,  being  now  absent  and  should  he  remain  so  absent  for 
the  next  fire  years  his  share  is  to  go  to  his  brother  James  Brady.  The  shares, 
however,  of  my  nieces,  Ellen  McCahill,  now  Ellen  Leonard ;  Mary  McCahill, 
now  Mary  Curtin;  Mary  McMahon,  now  Mary  Dorian;  Kate  McMahon,  Mar- 
garet McMahon,  Annie  McMahon  and  Ellen  McMahon,  I  direct  my  executors 
to  Invest  in  bond  and  mortgage,  and  the  interest  thereon  of  their  several 
shares  to  be  paid  them  semiannually,  and  in  case  of  any  of  the  above  nieces 
dying  without  issue,  then  her  share  shall  be  divided  equally  among  her  broth- 
ers and  sisters,  and  In  case  of  the  death  of  any  of  them  leaving  issue,  the  in- 
terest on  her  share  shall  be  divided  equally  between  her  said  children,  and 
upon  their  attaining  the  age  of  twenty-one  years  the  principal  shall  In  the 
same  manner  be  divided  equally  between  them.  Should  any  of  my  nieces,  how- 
ever, die  without  leaving  issue  or  brothers  and  sisters,  then  her  share  is  to 
revert  to  the  general  fund  of  my  estate,  to  be  divided  equally  among  my  re- 
maining nephews  and  nieces.  I  direct,  and  it  is  my  will,  however,  that  my 
nephew,  Bryan  McCahill,  shall  not  receive  any  share  of  my  estate,  real  or  per- 
sonal, at  my  decease,  he  having  already  received  what  I  consider  his  just 
share  of  the  same. 

"Twelfth. — I  further  direct  that  my  nephew  Peter  Brady,  shall  have  no  part 
of  my  estate,  except  that  I  direct  my  executors  to  pay  over  or  apply  from  the 
general  fund  in  their  hands  Seven  Dollars  a  week  for  his  support  and  main- 
tenance." lastly,  he  appointed  as  his  executors  Rev.  James  McMahon, 
Thomas  J.  McCahill  and  James  Brady,  "vrtth  power  to  sell  and  dispose  of  all 
my  real  and  personal  estate,  and  further  to  act  as  the  guardians  and  guardians 
ad  item  of  all  my  nieces  and  nephews  and  the  offspring  of  my  nieces  above 
named  during  their  minority." 

This  will  has  been  the  subject  of  two  former  decisions  in  the  Surro- 
gate's Court,  one  in  1873  and  one  in  1899,  and  one  by  the  Supreme 
Court  in  1878.    By  the  decree  of  1873  made  by  Surrogate  Hutchins  on 
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an  accounting,  it  was  provided  that  the  executors  invest  the  sum  of 
$17,100  to  provide  the  annuity  of  $1,200  for  the  widow,  and  the  sum 
of  $21,300,  known  as  the  "Priesthood  Fund,"  to  produce  the  annuity 
of  $1,500.  It  was  also  provided  that  the  executors  divide  all  the  resi- 
due into  16  equal  shares,  and  that  they  pay  over  one  of  said  shares  to 
each  of  the  following  persons,  that  is  to  say:  Philip  McMahon,  Jr., 
Thomas  J.  McCahill,  Ellen  McCahill,  Margaret  J.  Mullane,  Bernard  F. 
McCahill,  Terence  John  McCahill,  James  Brady,  Terence  Brady,  and 
James  McCahill — and  that  as  respects  the  others  of  said  shares  the 
said  executors  are  directed  to  invest  the  same,  respectively,  in  bonds 
and  mortgages  of  real  estate,  and  apply  the  interest  and  income  there- 
from as  follows,  viz. :  To  Ellen  Leonard,  Mary  Curtin,  Mary  Dorian, 
Kate  McMahon,  Ellen  McMahon,  now  Ellen  Kdlaher,  Rose  Ann  Mc- 
Mahon, and  Margaret  McMahon,  Jr.,  each,  one  of  said  shares  during 
their  respective  lives,  and  on  their  deaths  respectively,  that  they  pay 
the  share  of  the  party  so  dying  with  the  accumulations,  if  any,  to  her 
lawful  issue,  should  she  leave  issue  her  surviving,  but,  should  she 
leave  no  issue  her  surviving,  then  to  her  brothers  and  sisters  then  liv- 
ing and  the  descendants  of  any  deceased  brothers  or  sisters  who  shall 
have  died  leaving  children,  according  to  the  statute  of  distributions,  as 
in  cases  of  intestacy. 

The  widow  died  in  1876.  Her  death  left  in  the  hands  of  the  execu- 
tors for  distribution  the  residence  and  household  furniture,  which  real- 
ized on  the  sale  thereof  $9,500,  and  the  trust  fund  of  $17,100  created 
to  produce  her  annuity.  An  action  was  thereupon  brought  in  the  Su- 
preme Court  by  the  executors  against  the  16  nieces  and  nephews  or 
their  representatives.  The  relief  demanded  was  as  follows :  (1)  Wheth- 
er the  distribution  of  the  proceeds  of  sale  of  said  house  and  lot  and 
furniture  is  to  be  confined  to  such  of  the  said  nephews  and  nieces  of 
the  said  testator  who  survived  the  said  Bridget  McCahill,  or  whether 
the  children  or  other  representatives  of  such  of  the  said  nephews  and 
nieces  who  died  before  the  said  Bridget  McCahill  are  entitled  to  share 
in  said  proceeds  and  if  so  in  what  shares  or  proportions.  (2)  Whether 
the  fund  set  apart  to  create  the  annuity  for  the  said  Bridget  McCahill 
became  on  her  death  part  of  the  residuary  estate  to  be  paid  over  to  the 
nephews  and  nieces,  and,  if  to  them,  is  the  distribution  confined  to  the 
nephews  and  nieces  who  survived  the  widow,  or  do  the  children  and 
representatives  of  such  who  died  before  the  widow  take  any,  and  what, 
portion  thereof,  or  is  the  same  to  be  distributed  among  the  next  of  kin 
of  the  said  testator  as  in  case  of  intestacy.  (3)  Whether  the  shares 
of  either  of  said  ftmds  of  the  said  nieces  named  in  said  will,  who  are 
therein  directed  to  be  paid  only  the  interest  or  income,  can  now  be  paid 
to  them,  or  whether  these  plaintiffs  are  required  to  invest  their  shares 
and  pay  over  the  interest  to  them  for  life,  and  on  their  death  to  pay 
over  the  principal  as  directed  by  said  will. 

The  court  found  as  conclusion  of  law  that  the  trust  created  by  the 
ninth  clause  was  a  valid  trust,  and  that  the  principal  on  the  death  of 
the  survivor  of  the  said  plaintiffs  be  paid  over  as  directed  by  the  elev- 
enth clause  of  the  said  will;  that  the  proceeds  of  sale  of  said  house 
and  lot  and  furniture  and  the  said  sum  invested  to  produce  the  annuity 
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for  the  widow  are  to  be  distributed  and  paid  over  by  the  said  plaintiffs 
to  the  nephews  and  nieces  of  the  testator  as  follows :  One  share  there- 
of to  each  of  the  following  parties  (naming  ten),  and  that  the  shares 
of  the  minor  children  of  the  deceased  nephews  and  nieces  as  follows : 
The  children  of  Mary  Curtin  (naming  them)  have  each  one-third  of 
one  share;  that  the  children  of  Margaret  T.  Mullane  (naming  them) 
have  each  one-sixth  part  of  one  share;  that  the  children  of  Mary 
Dorian  (naming  them)  have  each  one-fifth  of  one  share,  and  that  the 
daughter  of  Philip  McMahon  (naming  her),  one  share,  is  to  be  retained 
by  the  said  plaintiffs  and  invested  for  the  use  of  said  minors  and  on 
their  attaining  the  age  of  21  paid  over  to  them.  The  judgment  fol- 
lowed the  decision,  and  it  will  be  noted  that  it  directed  that  the  fund 
be  divided  into  fifteen  shares ;  no  share  being  set  aside  for  Kate  Mc- 
Mahon, who  had  died  intermediate  to  the  testator  and  his  widow  with- 
out leaving  issue. 

There  is  nothing  to  indicate  upon  what  theory  the  distribution  was 
made,  whether  (1)  as  part  of  the  residuary  estate,  or  (2)  as  provided 
in  paragraph  second,  which  provided  that: 

"On  her  decease  the  proceeds  arlstng  from  the  sale  of  the  honse  and  fnr- 
nlture  be  divided  equally  between  my  neidiews  and  nieces  hereinafter  named, 
the  survlTor  or  survivors  of  them." 

It  seems  clear  that  the  court  considered  that  the  annuity  trust  fund 
should  be  distributed  in  the  same  manner  as  provided  in  paragraph 
second  for  the  disposition  of  the  proceeds  of  the  house  and  furniture, 
and  that  it  treated  the  words  "survivor  or  survivors"  as  referring  to 
the  nieces  who  survived  the  testatoi*,  and  not  those  who  survived  the 
widow,  for  the  judgment  gave  to  each  niece,  or  her  issue,  his  or  her 
share  absolutely,  which  could  not  have  been  done,  had  the  property 
been  disposed  of  under  the  eleventh  article,  without  overruling  the  de- 
cree of  1873  of  the  Surrogate's  Court,  which  provided  that  the  shares 
of  the  seven  nieces  be  held  and  invested.  It  is  not  reasonable  to  sup- 
pose that  there  was  any  intention  of  overruling  the  surrogate's  decree 
sub  silentio.  The  judgment  must  therefore  be  held  to  have  disposed  of 
the  matters  passed  on  under  the  second  paragraph.  I  do  not  think  that 
that  judgment  is  res  adjudicata,  or  of  any  force  and  effect,  upon  the 
question  now  before  the  court.  The  questions  there  considered  arose 
under  different  clauses  of  the  will  and  do  not  seem  to  me  to  touch  the 
question  here  involved. 

In  1899  Margaret  McMahon,  one  of  the  seven  nieces  for  whose  ben- 
efit the  sum  of  $9,899.11  was  to  have  been  invested  during  her  life,  as 
provided  for  by  the  eleventh  clause  of  the  will,  had  died.  Prior  to  her 
death  a  brother  and  sister  had  died  leaving  no  children.  She  left  her 
surviving  her  sister  Annie  V.  McMahon,  five  children  of  a  deceased 
sister,  Ellen  Kellaher,  two  children  of  Mary  Dorian,  and  two  grand- 
children, the  children  of  deceased  children  of  Mary  Dorian,  all  of 
whom  were  represented  in  the  proceedings.  Margaret  McMahon  died 
immarried,  and  left  no  issue  her  surviving.  The  question  as  to  whit 
disposition  should  be  made  of  her  share  was  therefore  before  the  court 
Matter  of  McCahill,  29  Misc.  Rep.  450,  61  N.  Y.  Supp.  1071.  Surro- 
gate Vamum  said : 
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"It  appears  that  one  of  these  nieces  died  without  Issne,  leaTing  one  sister 
ber  surviving.  The  question  raised  Is  whether  this  sister  Is  alone  entitled  to 
the  share  of  the  deceased  niece,  or  whether  the  children  of  deceased  brothers 
and  sisters  are  also  entitled  to  participate  therein.  •  •  •  The  attention 
of  the  court  Is  now  called  to  a  decree  entered  in  this  estate  In  the  year  1873, 
In  an  accounting,  under  the  terms  of  which  the  executors  are  directed  to  make 
distribution  of  the  shares  In  question,  after  the  death  of  the  respective  life 
beneficiaries,  by  paying  the  share  of  any  niece  so  dying  to  her  lawful  issue; 
but  If  she  leave  no  issue  her  surviving,  then  to  her  living  brothers  and  sis- 
ters, and  the  descendants  of  any  deceased  brothers  or  sisters.  It  is  contended 
that  this  direction  is  in  the  nature  of  a  final  adjudication,  and  that  no  other 
construction  can  be  placed  upon  the  will.  •  •  •  It  is  a  well-settled  doc- 
trine that,  upon  an  accounting,  the  surrogate  has  Jurisdiction  to  construe  a 
will  when  such  construction  is  necessary  to  enable  distribution  to  be  made. 
But,  where  no  question  of  distribution  is  before  the  court,  any  direction  fix- 
ing the  future  attitude  of  executors  or  trustees,  or  pointing  out  the  manner  In 
which  the  funds  should  be  distributed  by  them  in  the  happening  of  a  remote 
event,  la  not  germane  to  the  proceeding,  and  is,  therefore,  entirely  superfluous 
so  far  as  the  making  of  a  complete  decree  is  concerned.  Such  an  unsought- 
for  construction  does  not  stand  in  the  way  of  procuring  further  or  other  di- 
rections when  the  question  of  distribution  becomes  a  present  one,  and  the 
court  has  the  right  to  look  upon  the  same  as  null  and  inoperative  [citing 
cases].  Under  the  authorities,  I  am  not,  therefore,  i  bound  by  the  opinion  ex- 
pressed in  the  former  decree." 

He  therefore  held  that  the  surviving  sister,  Annie  V.  McMahon,  was 
entitled  to  the  fund.  The  Supreme  Court  judgment  was  not  alluded  to, 
which  tends  to  show  that  it  was  not  regarded  as  res  adjudicata  at  that 
time.  Each  of  the  seven  trusts  for  the  seven  nieces  has  now  termi- 
nated, and  the  trust  fund  distributed,  except  the  Ellen  Leonard  fund 
and  the  Annie  V.  McMahon  fund.  Ellen  Leonard  is  living.  Annie  V. 
McMahon  died  unmarried,  February  19,  1911,  without  issue,  leaving 
a  will  of  which  Kate  Kellaher  Major  is  administratrix  with  will  an- 
nexed. She  left  no  brothers  or  sisters  her  surviving.  But  of  the  other 
nephews  and  nieces  named  in  the  eleventh  clause  of  the  will  there  sur- 
vived her  Ellen  McCahill,  Terence  J.  McCahill,  Ellen  McCahill  Leon- 
ard, and  Thomas  J.  McCahill.  The  question  before  the  court  is :  Who 
are  the  persons  entitled  to  the  Annie  V.  McMahon  fund  ?  The  surro- 
gate in  his  first  decision  herein  said : 

"In  regard  to  the  Annie  V.  McMahon  trust,  amounting  to  $9,207.33,  cre- 
ated by  the  eleventh  clause  of  the  will,  the  executors,  in  obedience  to  the  tes- 
tator's CMnmand,  converted  his  estate  into  money.  The  personal  property 
thus  bequeathed  vested  in  the  legatee  at  the  testator's  death,  and  thereafter 
became  her  sole  property.  Annie  V.  JIcMahon  having  left  a  will,  her  inter- 
est in  the  fund  named  for  ber  and  her  share  in  the  proceeds  pass  by  her  will." 

But  in  his  second  opinion  he  said,  after  reargument : 

"I  am  now  reasonably  assured  that  the  construction  which  I  ought  to  give 
to  the  wUl  is  as  follows :  Under  the  terms  of  the  eleventh  paragraph  of  the 
testator's  will  each  of  the  sixteen  nephews  and  nieces  first  named  therein, 
except  those  whose  legacies  were  left  In  trust,  took  a  vested  interest  in  their 
share  at  the  time  of  the  death  of  the  decedent.  The  shares  of  the  seven 
nieces,  however,  were  to  be  held  In  trust  [quoting  the  will].  The  share  of  Annie 
McMaihon,  she  having  died  without  Issue  or  brothers  or  sisters,  falls  into  the 
residuary  estate.  The  residuary  estate  should  now  be  distributed  equally 
to  the  nephews  and  nieces  who  took  a  vested  interest,  as  above  stated,  or. 
If  dead,  to  their  next  of  kin  or  representatives,  and  to  the  trustees  of  each 
at  the  seveial  nieces  for  whom  trusts  were  created,  or  to  the  issue  or  brothers 


Digitized  by 


Google 


868  158  NEW  YORK  SnFPLBHBNT  (Sup.  Ct 

or  sister?,  as  the  case  may  be,  of  such  of  the  cestuls  que  tmstent  aa  are  dead, 
according  to  the  terms  of  the  said  eleventh  paragraph  of  the  will;  and  In 
case  of  the  death  of  any  of  such  cestuls  que  trustent  without  issue  or  brotlt- 
ers  or  sisters,  their  share  to  go  into  the  residuary  estate." 

[1]  I  am  unable  to  agree  with  the  conclusion  of  the  learned  sur- 
rogate. I  think  this  is  a  perfectly  plain  will.  The  testator  excepted  two 
nephews  by  name  from  taking  any  part  of  the  estate  disposed  of.  The 
testator  by  the  eleventh  clause  vested  nine  of  the  shares  of  his  estate  in 
his  enumerated  nephews  and  nieces.  Such  shares  being  vested  at  the 
time  of  his  death,  of  course  those  shares  descended.  But  in  regard  to 
the  shares  left  to  the  seven  enumerated  nieces,  he  left  clearly  defined 
separate  trust  estates,  which  determined  upon  the  death  of  the  cestuis 
que  trustent.  Each  of  the  seven  sisters  is  a  beneficiary.  Each  of  the 
seven  shares  is  a  res.  The  direction  to  the  executors  to  invest  the 
share  in  bond  and  mortgage,  and  to  pay  over  the  income  semiannually, 
imposed  upon  them  continuously  active  duties  both  of  investments  and 
of  payment  over  of  the  income. 

"This  duty  was  imposed  upon  them  as  executors.  It  was  an  active  duty, 
and  such  aa  usually  pertains  to  the  office  of  trustees,  and  such  they  must  be 
deemed  to  be  for  the  performance  of  these  duties."  Matter  of  Dewey,  153 
N.  Y.  63,  46  N.  B.  1039. 

"The  duty  of  investing  and  administering  the  share  in  question,  it  Is  true, 
is  imposed  upon  persons  who  are  designated  as  executors,  rather  than  trus- 
tees; but  it  is  a  very  familiar  rule  that  the  duties  Imposed  upon  a  person, 
rather  than  the  name  applied  to  him  In  the  will,  should  measure  his  office 
and  position,  and  that  where  the  duties  of  a  trustee  are  imposed  upon  a 
person  he  will  be  regarded  as  a  trustee,  rather  than  an  executor.  Tbblas  ▼. 
Ketcbum,  32  N.  Y.  319,  327 ;  Ward  v.  Ward,  105  N.  T.  68,  74  [11  N.  E.  373]." 
Mee  V,  Gordon,  187  N.  Y.  400,  80  N.  B.  353,  116  Am.  St  Rep.  613,  10  Ann.  Cas. 
172. 

The  bequest  over  upon  the  death  of  each  of  the  seven  nieces  who 
have  the  income  limits  their  interest  in  their  shares  to  an  interest  in 
the  income  for  life.  All  the  elements  of  an  expressed  trust  for  per- 
sonal property  are  thus  present.  Where  a  trust  is  in  fact  created,  it  will 
be  called  so  by  the  courts,  though  not  termed  such  by  the  testator. 
Wiien  all  the  elements  of  a  trust  are  present,  a  trust  will  be  implied, 
especially  when,  as  here,  no  illegal  suspension  will  be  created  and  no 
injustice  done.  Close  v.  Farmers'  Loan  &  Trust  Co.,  195  N.  Y.  92,  87 
N.  E.  1005. 

[2]  I  think  Surrogate  Varnum  was  absolutely  right  in  disposing  of 
the  estate  of  Margaret,  decreeing  that  it  all  went  to  Annie,  her  sole 
surviving  sister.  Now  Annie  has  died.  She  left  no  issue,  she  left  no 
brothers  or  sisters,  and  this  clause  of  the  will,  therefore,  is  applicable: 

"Should  any  of  my  nieces,  however,  die  without  leaving  issue,  or  brotiiers 
or  sisters  then  her  share  is  to  revert  to  the  general  fund  of  my  estate^to  be 
divided  equally  among  my  remaining  nephews  and  nieces." 

It  seems  to  me  that  by  "remaining  nephews  and  nieces"  testator  meant 
surviving  nephews  and  nieces;  that  he  had  in  mind  especially  the 
people  he  knew.  There  was  no  direct  gift  over  of  the  principal  of  the 
trust  estate,  but  instead  a  direction  to  divide  it  on  the  death  of  the  cestui 
que  trust.  This  direction  to  divide  was  to  classes — first,  to  issue ;  sec- 
ond, to  brothers  and  sisters ;  and,  third,  in  the  absence  of  brothers  and 
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sisters,  or  issue,  to  a  class  to  be  determined  upon  the  happening  of  that 
event,  and  that  class  was  the  surviving—or,  as  he  has  put  it,  remaining 
— nephews  and  nieces. 

"Where  final  division  and  distribution  is  to  be  made  among  a  class,  the 
benefits  of  the  will  must  be  confined  to  those  persons  who  come  within  the 
appropriate  category  at  the  date  when  the  distribution  or  division  Is  directed 
to  be  made.  Blsson  v.  W.  S.  K.  E.  Co.,  143  N.  Y.  125  [38  N.  E.  104] ;  Goebel 
V.  Wolf,  113  N.  Y.  405-411  [21  N.  E.  388,  10  Am.  St.  Rep.  464] ;  Teed  v.  Mor- 
ton, 60  N.  Y.  506;  In  re  Smith,  131  N.  Y.  239,  247  [30  N.  W.  1.30,  27  Am.  St 
Rep.  586].  In  such  cases  the  gift  Is  contingent  upon  survlTorsblp."  Matter 
of  Baer,  147  N.  Y.  348,  41  N.  E.  702. 

"In  the  first  place,  it  will  be  noted  that  there  is  no  direct  gift  of  the  prin- 
cipal of  the  trust  estate,  but  instead  a  direction  to  divide  it  on  the  death  of 
the  testator's  widow.  •  •  •  Two  well-known  rules  of  construction  are 
applicable  to  this  provision:  First.  Where  the  only  words  of  gift  are  found 
In  the  direction  to  divide  or  pay  at  a  future -time  the  gift  is  future,  not  im- 
mediate—contingent,  and  not  vested.  Matter  of  Baer,  147  N.  Y.  348,  354  [41 
N.  B.  7021;  Delafield  v.  Shipman,  103  N.  Y.  464  [9  N.  E.  184] ;  Delauey  v. 
McCormack,  88  N.  Y.  174,  175.  Second.  Where  the  gift  Is  of  money,  and  the 
direction  to  convert  the  estate  la  absolute,  the  legacy  given  to  a  class  of  per- 
sons vests  in  those  who  answer  the  description  and  are  capable  of  taking  at 
the  time  of  the  distribution."    Matter  of  Crane,  164  N.  Y.  71,  58  N.  El  47. 

"The  rule  to  be  applied  in  construing  the  will  in  this  state  is  that  where  a 
gift  arises  from  a  direction  to  divide  or  convey  the  trust  property  among  a 
specified  class  of  persons,  and  such  division  or  conveyance  is  contingent  and 
dependent  upon  the  happening  of  one  or  more  uncertain  events,  the  gift  does 
not  vest  until  the  time  for  distribution  or  conveyance  arises."  Salter  y. 
Drowne,  205  N.  Y.  204,  98  N.  a  401. 

[3]  The  language,  "then  her  share  is  to  revert  to  the  general  fund 
of  my  estate  to  be  divided  equally  among  my  remaining  nephews  and 
nieces,"  means,  it  seems  to  me,  that,  as  testator  had  excluded  two  of 
his  nephews  from  participating  in  the  distribution  of  his  estate,  he  in- 
tended still  to  exclude  them  in  case  one  of  the  seven  nieces  died  without 
issue,  or  brothers,  or  sisters ;  that  then  her  share  should  be  divided  as 
he  had  provided  that  the  general  fund,  or  residuary  of  the  estate,  should 
be  divided,  among  his  nephews  and  nieces  remaining  alive  at  the  time, 
excluding  the  two  nephews. 

The  will  is  inartificially  drawn.  It  created  trust  estates  in  one  para- 
graph without  using  the  technical  terms,  while  in  two  other  paragraphs 
testator  said,  "in  trust  nevertheless."  He  uses  "issue"  and  "offspring" 
interchangeably.  He  nowhere  uses  the  word  "residue,"  but  employs 
"general  fund"  in  its  stead  in  two  separate  clauses  of  the  will.  He 
uses  the  terms  "survivor,"  "leaving,"  and  "remainder"  to  express  the 
same  meaning. 

[4]  We  are  from  the  will  itself  to  obtain  the  intent  of  the  testator. 
"The  intent  of  the  testatrix  will  not  be  defeated  by  the  injudicious  Use 
of  punctuation,  or  by  the  substitution  for  some  perfectly  apt  word  of 
one  less  so,  providing  her  meaning  can  reasonably  be  found."  Mee 
V.  Gordon,  187  N.  Y.  4(XM05,  80  N.  E.  353  (116  Am.  St.  Rep.  613.  10 
Ann.  Cas.  172). 

We  are  satisfied  that  testator  intended  that,  on  the  happening  of  the 
contingency  here  presented,  the  share  of  the  niece  should  be  divided 
between  the  surviving  nephews  and  nieces,  excluding  the  two  already 
in  terms  debarred  from  taking.    The  findings  and  decree  should  be 
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modified  accordingly.  In  other  respects  we  agree  with  the  surrogate. 
The  decree  should  be  modified  as  indicated,  and,  as  modified,  af- 
firmed, with  costs  to  Ellen  Leonard  et  al.,  Thomas  J.  McCahill,  execu- 
tor, etc.,  and  the  guardian  ad  litem  for  the  infant  Francis  P.  Brady, 
payable  out  of  the  estate.    All  concur. 


NEW  YORK  COUNTY  NAT.  BANK  v.  WOOD  et  al.    (No.  7302.) 
(Supreme  Court,  Appellate  DlTislon,  First  Department    June  4,  1915.) 

1.  Mechanics'  Liens  ®=>149 — Notice — Sutficieinct. 

Under  Laws  1909,  c.  38  (Coiisol.  Laws,  c.  33)  §  9,  subd.  4,  requiring  the 
notice  of  lien  to  state  the  materials  furnished  or  to  be  furnished  and  the 
agreed  price  or  value  thereof,  and  section  23,  providing  that  the  article 
shall  be  liberally  construed  and  that  a  substantial  compliance  with  Its 
provisions  shall  be  sufficient,  a  notice  stating  that  the  material  furnished 
and  the  agreed  price  thereof  was  cement,  sand,  stone,  brick,  lime,  and 
plaster  of  a  special  agreed  price,  is  sufficient;  it  not  being  necessary  to 
state  the  agreed  price  of  the  separate  items. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  {{  256-259; 
Dec.  Dig.  i8=>149.] 

2.  Mechanics'  Liens  <=)114: — Priobities — ^Assignment. 

An  assignment  by  the  general  contractor  of  the  amount  due  him  for 
constructing  a  building  is  superior  to  a  mechanic's  lien,  notice  of  whldi 
was  not  filed  until  after  the  filing  of  the  assignment 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  |  149; 
Dec.-  Dig.  <S=>114.] 

3.  Becobds  ®=19 — Filing  with  Officek — ^Ebboneous  Rejection. 

Where  the  assignee  of  a  building  contractor  left  his  assignment  wltb 
the  county  clerlj  for  filing,  but  the  latter  refused  to  accept  it  on  the  ground 
that  It  was  insufficient  the  filing  dates  from  the  time  it  was  left  with  the 
clerk,  since  the  failure  of  a  public  officer  to  do  his  duty  In  filing  a  paper 
cannot  Impair  the  rights  of  one  who  has  duly  delivered  it  to  such  officer 
for  filing. 

[Ed.  Note. — For  other  cases,  see  Records,  Cent  Dig.  (  44;  Dea  Dig. 
<e=>19.] 

4.  Peincipal  and  Aoent  €=>100 — ^Acts  of  Agent — Scope  of  Authoeitt. 

The  fact  that  the  assignee's  agent  received  the  assignment  back  from 
the  cleric  does  not  affect  the  assignee's  priority,  since  the  agent's  author- 
ity ceased  when  he  had  delivered  the  instrument  to  the  clerk  for  filing. 

[Ed,  Note. — For  other  cases,  see  Principal  and  Agent  Cent  Dig.  {{  262- 
273,  345,  364,  368-373;  Dec.  Dig.  <S=»100.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  New  York  County  National  Bank  against  Theodore 
C.  Wood  and  others.  From  a  judgment  awarding  defendant  Wood 
a  lien  superior  to  that  of  plaintiff  on  a  portion  of  the  fund  in  con- 
troversy, plaintiff  appeals.  Reversed,  and  judgment  awarded  to  plain- 
tiff. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

L.  Laflin  Kellogg,  of  New  York  City,  for  appellant. 
William  F.  Kimber,  of  New  York  City,  for  respondent. 

^ssFor  other  cases  see  same  topic  &  KEY-NUMBER  Id  all  Key-Numbered  Plsests  A  Indexes 
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McLaughlin,  J.  This  action  was  brought  to  recover  a  balance 
alleged  to  be  due  from  the  Bernheimer  &  Schwartz  Pilsener  Brewing 
Company  under  a  contract  with  one  Peckworth,  a  general  contractor, 
for  the  construction  of  a  building  at  West  127th  street,  in  the  city  of 
New  York.  The  plaintiff,  who  claimed  through  an  assignment  from 
Peckworth,  was  one  of  several  claimants  to  a  fund  of  $11,653.81, 
which  was  conceded  upon  the  trial  to  be  the  balance  held  by  the 
owner  for  claimants  entitled  thereto.  The  respondent,  Wood,  claimed 
he  was  entitled  to  be  paid  out  of  the  fund  $3,039.61  by  virtue  of  a 
mechanic's  lien  thereon,  and  asked  judgment  that  the  lien  be  foreclosed 
and  he  be  paid  such  amount  prior  to  the  payment  of  plaintiff's  claim. 
The  trial  court  sustained  his  claim  and  gave  him  judgment  accordingly, 
from  which  the  plaintiff  appeals.  The  appeal  presents  two  questions : 
(1)  Whether  Wood  had  a  valid  lien  upon  the  fund;  and  (2)  if  so, 
whether  it  were  prior  to  the  lien  of  the  plaintiff. 

[  1  ]  First.  The  appellant  contends  that  Wood  never  had  a  valid  lien, 
because  the  notice  of  lien  which  he  filed  did  not  comply  with  the  stat- 
ute relating  thereto,  in  that  it  failed  to  state  the  amount  of  the  ma- 
terials furnished  or  to  be  furnished  to  the  Bernheimer  &  Schwartz 
Pilsener  Brewing  Company,  The  statement  in  the  notice  of  lien  which 
it  is  claimed  rendered  it  invalid  is  as  follows: 

"ITpon  information  and  belief,  the  materials  famished  and  the  agreed  price 
and  value  thereof  are  as  follows:  Cement,  sand,  stone,  brick,  lime,  and  plaster, 
of  the  agreed  price  and  value  of  six  thousand  seventy-seven  and  c^/ioo  ($S,- 
077.04)  dollars." 

The  Statute  requires  (Laws  of  1909,  c.  38,  art.  2,  §  9,  subd.  4)  that 
the  notice  shall  state: 

"The  labor  performed  or  to  be  performed,  or  materials  famished  or  to  be 
furnished  and  the  agreed  price  or  value  thereof." 

Section  23  provides  that  the  article  is  to  be  construed  liberally,  and 
that  a  substantial  compliance  with  its  several  provisions  shall  be  suffi- 
cient for  the  validity  of  a  lien. 

The  appellant  urges  that  the  statement  is  insufficient,  because  only 
the  aggregate,  and  not  the  separate  amount  and  value  of  each  kind 
of  material,  was  given.  I  do  not  think  the  statute  is  susceptible  of 
such  a  narrow  construction,  and  especially  in  view  of  the  fact  that 
by  its  terms  it  is  to  be  liberally  construed.  The  notice  states  the 
kind  of  materials  which  went  into  the  building  and  their  agreed  price 
and  value.  This  is  all  that  is  required.  Norton  &  Gorman  C.  Co. 
V.  Unique  C.  Co.,  195  N.  Y.  81,  87  N.  E.  777  \  Gilmour  v.  Colcord, 
183  N.  Y.  342,  76  N.  E.  273 ;  Barrett  v.  Schaefer,  162  App.  Div.  52, 
146  N.  Y.  Supp.  1056;  Felgenhauer  v.  Haas,  123  App.  Div.  75,  108 
N.  Y.  Supp.  476;  Martin  v.  Gavigan  Co.,  107  App.  Div.  279,  95  N.  Y. 
Supp.  14.  The  statement  in  the  notice  of  lien  here  considered  is 
certainly  no  more  indefinite  than  the  notices  which  were  held  good  in 
the  authorities  cited.    Thus  the  statements  were: 

In  Norton  &  Gorman  C.  Co.  v.  Unique  C.  Co.,  supra : 

"The  labor  performed  and  the  materials  furnished  was  the  moving  of  a 
building  from  the  north  side  of  Pacific  street  and  placing  the  same  upon  the 
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premises  hereinafter  described  and  desigrnated,  and  the  agreed  price  thereof 
is  $3,460." 

In  Gilmour  v.  Colcord,  supra : 

"The  labor  performed  or  to  be  performed  is  plumbing  and  gas  fitting,  and 
the  materials  furnished  or  to  be  furnished  and  the  agreed  price  or  value 
thereof  is  iron,  lead,  and  brass  pipe  and  fittings  and  castings,  baths,  sinks, 
basins,  tubs,  closets,  and  other  sanitary  materials  at  the  contract  price  of 
?7,300." 

In  Barrett  v.  Schaefer,  supra : 

"The  labor  performed  was  setting  Iron  and  glass  doors,  iron  stair,  bronze 
saddles,  iron  lamps,  iron  ladder.  The  labor  to  be  performed  is  to  set  wrought 
iron  grilles,  and  quarter-inch  plate  glass  in  doors.  The  material  furnished 
was  iron  entrance  doors,  iron  stairs,  bronze  saddles,  iron  lamps,  and  Iron 
ladder.  The  material  to  be  furnished  is  quarter-Inch  plate  glass  in  entrance 
doors.  The  agreed  price  and  value  of  said  labor  Is  ten  hundred  seventy  and 
•""/loo  dollars.  The  agreed  price  and  value  of  said  material  is  eighteen  hun- 
dred seventy-eight  a^/ioo  dollars,  or  total  for  labor  and  materials  twenty-nine 
hundred  fifty  dollars."  • 

In  Felgenhauer  v.  Haas,  supra: 

"The  lalwr  performed  and  to  be  performed  and  the  material  furnished  and 
to  be  furnished  consists  of  iron  material  and  labor  necessary  for  the  construc- 
tion and  erection  thereof  •  •  •  actually  used  and  employed  in  the  erec- 
tion of  buildings  upon  the  plot  of  land  below  described,  and  the  agreed  price 
and  value  thereof  is  two  thousand  dollars,  and  the  amount  unpaid  to  the 
lienor  for  such  labor  and  materials  is  two  thousand  dollars." 

In  Martin  v.  Gavigan,  supra: 

"The  labor  performed  or  to  be  performed  consisted  of  all  the  carpenter 
work  for  and  upon  a  building  on  the  premises  described  below,  and  the  ma- 
terial furnished  or  to  be  furnished  is  the  lumber,  exterior  woodwork,  timber, 
nails,  window  frames,  and  other  material  specified  in  carpenter's  specifica- 
tions. *  •  *  The  total  value  of  such  work  and  material  to  date  is  $13,- 
511.95." 

I  do  not  think  that  Toop  v.  Smith,  181  N.  Y.  283,  73  N.  E.  1113, 
or  Finn  v.  Smith,  186  N.  Y.  465,  79  N.  E.  714,  upon  which  appellant 
principally  relies,  when  properly  considered,  sustain  the  appellant's 
contention  that  the  notice  is  invalid,  nor  are  such  authorities  in  con- 
flict with  those  above  cited. 

[2]  Second.  Wood  having  acquired  a  valid  lien  by  the  notice  filed, 
the  remaining  question  is  whether  it  was  superior  to  the  claim  of  the 
plaintiff.  The  trial  court  held  it  was,  and  in  doing  so,  I  think,  erred. 
Plaintiff's  claim,  as  stated,  is  by  an  assignment  from  Peckworth.  If 
the  assignment  were  filed  in  the  county  clerk's  office  prior  to  the  time 
Wood's  notice  was  filed,  then  it  is  superior  to  and  takes  precedence 
over  it.  Bates  v.  Salt  Springs  National  Bank,  157  N.  Y.  322,  51 
N.  E.  1033;  Lauer  v.  Dunn,  115  N.  Y.  405,  22  N.  E.  270;  Coleman 
&  Krause  v.  Security  Bank,  161  App.  Div.  715,  146  N.  Y.  Supp.  622; 
Contractors'  Supply  Co.  v.  City  of  New  York,  153  App.  Div.  60,  138 
N.  Y.  Supp.  242.  Wood's  notice  of  lien  was  filed  in  the  county  clerk's 
office  on  the  3d  of  February,  1913,  at  2 :43  p.  m.  About  2  o'clock  in 
the  afternoon  of  the  same  day  the  managing  clerk  in  the  office  of 
plaintiff's  attorney  presented  the  assignment  and  contract  of  Peck- 
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worth  "to  a  clerk  in  the  county  clerk's  ofi6ce."    The  managing  clerk 
testified : 

"I  first  went  up  to  see  Mr.  Williams.  He  refused  to  accept  It  on  the  ground 
that  there  was  not  any  description  to  docket;  the  paper  by.  •  •  *  He 
threw  It  back  at  me;  as  I  remember  l&fell  to  the  ground,  in  fact.  I  then 
went  upstairs  and  telephoned  to  see  If  I  could  get  a  better  description,  and 
the  best  description  I  could  get  was  I27th  street,  near  Amsterdam  avenue, 
of  which  I  made  a  note  on  the  contract  •  •  •  I  then  took  It  back  and 
went  to  Mr.  Miillen." 

He  further  testified  that  he  left  the  paper  with  Mullen  with  ihe 
understanding  that  he  would  try  to  get  the  block  index  number  and 
telephone  him  when  he  got  a  better  description ;  that  he  told  Mullen  to 
file  it  when  he  gave  him  the  discription ;  that  he  "called  him  up  and 
he  [Mullen]  told  me  he  had  already  found  the  description  from  an- 
other lien."  The  assignment  was  stamped  filed  at  2:45  p.  m.,  two 
minutes  after  the  filing  of  Wood's  notice  of  mechanic's  lien. 

[3]  The  appellant  urges  that  the  assignment  must  be  considered 
filed  at  the  time  it  was  first  presented  to  the  clerk,  Williams,  for  that 
purpose.  The  court  below,  as  appears  from  his  opinion,  recognized 
that  the  failure  of  the  clerk  to  accept  the  assignment  was  erroneous, 
and  stated,  if  the  plaintiff's  representative  had  refused  to  take  it  back 
and  had  stood  upon  his  rights,  he  would  be  in  a  position  to  urge  that 
the  delivery  to  the  clerk  constituted  a,  filing  within  the  law.  But  he 
was  of  the  opinion  that,  when  the  managing  clerk  took  back  the  as- 
signment and  left  it  with  Mullen,  plaintiff  lost  any  rights  which  it  might 
otherwise  have  had.  In  thus  holding,  I  think  the  trial  court  erred.  It 
is  undisputed  that  the  assignment  was  in  proper  form  for  filing  when 
presented  to  the  clerk  for  that  purpose,  nearly  three-quarters  of  an 
hour  before  the  Wood  notice  was  filed.  There  are  numerous  au- 
thorities to  the  effect  that  a  paper  is  considered  filed  in  a  public  office 
when  at  such  ofiice  it  is  delivered  for  filing  to  the  proper  officer.  Man- 
hattan Co.  V.  Laimbeer,  108  N.  Y.  578,  15  N.  E.  712;  Mutual  Life 
Ins.  Co.  V.  Dake,  87  N.  Y.  257 ;  Fink  v.  Wallach,  109  App.  Div.  718, 
96  N.  Y.  Supp.  543 ;  Sage  v.  Stafford,  42  App.  Div.  449,  59  N.  Y.  Supp. 
545 ;  Dodge  v.  Potter,  18  Barb.  193 ;  Bishop  v.  Cook,  13  Barb.  326. 
This  rule  is  predicated  upon  the  fact  that  the  failure  of  a  public  offi- 
cial to  perform  his  duty  in  filing  a  paper  does  not  impair  the  rights  of 
an  individual  who  has  properly  delivered  it  to  him  or  his  authorized 
representative  for  such  purpose.  Gates  v.  State  of  New  York,  128  N. 
Y.  221,  28  N.  E.  373 ;  Fink  v,  Wallach,  supra.  Such  rule  applies  here. 
It  was  the  duty  of  the  clerk  to  accept  and  file  the  assignment  when 
delivered  to  him  by  plaintiff's  representative.  He  did  take,  and  then 
returned,  it.  The  rights  of  the  plaintiff  cannot  be  defeated  because 
the  clerk  did  not  retain  the  paper  and  refused  to  file  it.  The  rights  of 
a  party  cannot  be  destroyed  because  a  public  official  refuses  to  do 
his  duty. 

[4]  The  fact  that  the  plaintiff's  representative,  after  the  clerk  had 
thrown  the  assignment  back  at  him,  picked  it  up  and  took  it  away,  did 
not,  as  I  look  at  it,  change  the  situation.  The  assignment  was  duly  ex- 
ecuted and  in  proper  form  to  be  filed.  The  plaintiff's  representative 
was  authorized  simply  to  deliver  the  assignment  to  the  clerk  for  filing. 
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and  when  he  delivered  the  paper  he  had  exhausted  his  authority  to 
act  for  the  plaintiff.  He  was  not  authorized  to  thereafter  take  the  as- 
signment and  go  to  some  one  else  for  the  purpose  of  having  an  imagi- 
nary error  corrected,  and  because  he  did  so  it  did  not  deprive  the  plain- 
tiff of  the  right  which  it  had,  prior  to  that  time,  obtained  by  the  de- 
livery of  the  paper  to  the  clerk.  The  plaintiff's  assignment  must  there- 
fore be  considered  as  having  been  filed  at  the  time  it  was  first  delivered 
to  the  clerk  for  the  purpose  of  filing,  which  was  prior  in  point  of  time 
to  the  filing  of  the  notice  of  lien  by  Wood. 

It  follows  that  the  judgment,  in  so  far  as  appealed  from,  should  be 
reversed,  with  costs,  and  judgment  awarded  the  plaintiff,  with  costs, 
and  the  findings  of  fact  and  conclusions  of  law  made  by  the  trial  court, 
in  so  far  as  they  are  inconsistent  with  the  views  herein  expressed,  are 
reversed,  and  findings  of  fact  and  conclusions  of  law  made  in  accord- 
ance with  these  views.    All  concur. 


KETCHTJM  T.  ALEXANDER.    (No.  7358.) 
(Supreme  Court,  Appellate  Division,  First  Department.     June  4,  19150 

1.  COBPORATIONB      «=>121 — CONIBAOTS— ACTXOn      «>B      BbEACH — COKFL^IBT— 

Tendeb. 

A  complaint  in  an  action  for  damages  for  breach  of  a  contract  to  re- 
purchase stock  sold  plaintiff,  alleging  defendant's  written  agrreement 
to  repurchase  the  stock,  at  plaintiff's  option,  at  the  price  at  which  It 
had  been  sold,  that  the  plaintiff  called  upon  defendant  to  repurchase  it 
at  that  price,  and  that  defendant  refused  to  repurchase,  that  the  stock 
remained  in  plaintiffs  possession  unsold,  and  that  he  had  duly  performed 
all  conditions  on  his  part,  was  defective  for  want  of  allegation  that 
plaintiff,  when  he  demanded  a  repurchase,  tendered  or  offered  to  return 
the  stock  to  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {§  504,  505; 
Dec.  Dig.  <g=s>121.] 

2.  Contracts    «=»332— AcnoR    roB    Bbkach—Fixadino— "Condition    Pri- 

CEDENT." 

Under  Code  Civ.  Proc.  {  533,  providing  that  in  pleading  performance 
of  a  condition  precedent  in  a  contract  it  is  not  necessary  to  state  the  facts 
constituting  a  performance,  but  that  the  party  may  state  generally  that 
he  duly  performed  all  the  conditions  on  his  part,  neither  tender  nor  the 
defendant's  attitude  rendering  unnecessary  a  tender  of  stock  which  be 
had  agreed  to  repiurchase,  was  such  a  "condition  precedent,"  but  were 
facts  outside  of  the  contract,  which  must  be  alleged  and  proved  before 
a  recovery  of  damages  for  breach  of  the  contract  could  be  had. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  SS  1615-1639: 
Dec  Dig.  <g=»332. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Condition  Precedent] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Everett  P.  Ketchum  against  John  P.  Alexander.  From 
an  order  overruling  a  demurrer  to  the  complaint,  defendant  appeals. 
Reversed,  with  leave  to  plaintiff  to  serve  an  amended  complaint. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN.  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

C=9For  oUter  cases  see  same  topic  ft  KEY-NUMBER  In  aU  Key-Numbered  Dlsests  ft  Indexes 
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Merrill  Bishop,  of  New  York  City,  for  appellant. 
William  B.  Dressier,  of  New  York  City,  for  respondent, 

McLaughlin,  J.  Action  to  recover  damages  for  the  breach  of 
three  contracts  to  repurchase  stock  sold  by  defendant  to  plaintiff,  each 
contract  being  set  forth  as  a  separate  cause  of  action.  The  defendant 
demurred  to  each  cause  of  action  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer  was  over- 
ruled, and  defendant  appeals  from  the  order. 

The  complaint  alleges,  in  substance,  for  a  first  cause  of  action,  and 
the  others  are  similar,  except  as  to  dates  and  amount  of  stock,  that  on 
January  31, 1907,  the  plaintiff  and  defendant  entered  into  an  agreement 
in  writing  (copy  of  which  is  annexed  to  and  made  a  part  of  the  com- 
plaint) by  the  terms  of  which  the  defendant  agreed,  at  the  option  of 
the  plaintiff,  on  the  1st  of  May,  1908,  to  repurchase  the  stock  from 
him  at  the  price,  including  interest,  at  which  the  same  had  been  sold ; 
that  on  May  1,  1908,  the  stock  remained  in  the  hands  of  the  plaintiff 
unsold,  and  he  called  upon  defendant,  pursuant  to  the  terms  of  the 
agreement,  to  repurchase  the  same  at  the  price  agreed  upon ;  that  the 
defendant  failed  to  comply  with  the  demand  for  repurchase  and  to 
fulfill  the  terms  of  the  agreement;  that  the  stock  is  in  plaintiff's  pos- 
session and  remains  unsold ;  and  that  "the  plaintiff  has  duly  performed 
all  conditions  on  his  part  to  be  performed." 

[1]  The  defendant  contends  that  the  complaint  is  defective,  inas- 
much as  there  is  no  allegation  in  any  of  the  causes  of  action  attempted 
to  be  set  forth,  to  the  effect  that  the  plaintiff,  at  the  time  he  demanded 
a  repurchase,  tendered  the  stock  to  the  defendant,  or  offered  to  return  it 
to  him.  I  think  the  contention  is  well  founded.  The  rule  is  well 
settled  that  the  vendor  of  personal  property  cannot  put  the  vendee  in 
default,  and  recover  for  a  breach  of  contract,  without  tendering  a  de- 
livery, and  alleging  that  fact  in  the  complaint,  and  proving  it  at  the 
trial.  British  Aluminum  Co.  v.  Trefts,  163  App.  Div.  184,  148  N.  Y. 
Supp.  144.  To  hold  otherwise  would  be  to  permit  the  seller  to  re- 
cover, not  only  the  purchase  price,  but  to  retain  the  property  sold. 
Delaware  Trust  Co.  v.  Calm,  195  N.  Y.  231,  88  N.  E.  53.  The  action 
is  at  law,  and  before  a  recovery  can  be  had  it  must  appear  that  a  tender 
was  made,  or  the  same  rendered  unnecessary  because  of  the  attitude 
of  the  defendant.  This  fact  must  be  set  out  in  the  complaint,  so  that 
proof  of  it  can  be  offered  at  the  trial.  There  is  no  such  allegation  in 
any  of  the  causes  of  action  attempted  to  be  set  out  in  the  complaint, 
and  therefore  each  is  defective. 

[2]  The  learned  justice  at  Special  Term,  as  appears  from  his  memo- 
randum, was  of  the  opinion  that  a  tender  could  be  inferred  from  the 
allegation  that  "plaintiff  has  duly  performed  all  conditions  on  his  part 
to  be  performed."  This  allegation  in  each  instance  is  set  out  as  a 
separate  paragraph,  and  does  not,  in  terms,  refer  to  the  contract.  But, 
assuming  that  it  does  refer  to  it,  it  does  not  aid  the  plaintiff,  notwith- 
standing the  provisions  of  section  533  of  the  Code  of  Civil  Procedure. 
One  can  invoke  the  aid  of  this  section  only  in  pleading  the  performance 
of  conditions  precedent  speciAed  in  a  contract.  Neither  tender  nor  the 
153  N.Y.S.— 65 
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attitude  of  the  other  party  rendering  a  tender  unnecessary  is  such  a 
condition.  They  are  facts  outside  of  the  contract,  which  must  be  al- 
leged and  proved  before  a  recovery  of  damages  can  be  had  for  the 
breach  of  a  contract. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  demurrer  sustained,  with  $10  costs,  with  leave 
to  serve  an  amended  complaint  on  payment  of  the  costs  in  this  court 
and  in  the  court  below.    All  concur. 


GERMAN-AMERICAN  COFFEE  CO.  T.  JOHNSTON.    (No.  7341,) 
(Supreme  Court,  Appellate  Division,  First  Department     June  4,  1916.) 

1.  Abatbuekt  and  Revival  ®=»53 — Action  Subviving. 

A  cause  ot  action  for  breach  of  contract  survives  defendant's  death. 
[Ed.  Note. — For  other  cases,  see  Abatement  and  Revival,  Cent  Dig. 
{§  251,  252;   Dec.  Dig.  «=>53.] 

2.  Abatement  and  Revival  ^=:>55 — Action  Surviving. 

Decedent  Estate  Law  (Consol.  Laws,  c.  13)  §  120,  declares  that  a  right 
of  action  for  wrongs  done  to  the  property,  rights,  or  interests  of  another 
shall  survive  against  the  executor  and  administrator  of  the  wrongdoer. 
The  laws  of  both  New  York  (ConsoL  Laws,  c  59,  §§  28,  70)  and  New 
Jersey  (2  Comp.  St  1910,  p.  1617,  §  30),  in  which  the  corporation  was 
located,  permitted  a  recovery  for  the  amount  of  loss  sustained  by  the 
Illegal  declaration  of  a  dividend.  Held  that,  if  an  illegal  declaration' of 
a  dividend  be  treated  as  a  tort,  a  right  of  action  against  a  wrongdoer 
survives. 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Revival,  Cent  Dig.  H 
255-260,  267,  271-278,  282,  285.  292,  293;    Dec.  Dig.  <g=»55.] 

8.  Abatement  and  Revival  ^=>73 — Obdbb  of  Revivau 

Under  Code  Civ.  Proc.  §§  757,  1836a,  declaring  that  on  death  of  a  sole 
defendant,  if  the  action  survives,  the  court  must  allow  it  to  be  con- 
tinued against  his  representatives,  and  that  an  executor  appointed  in  a 
foreign  state  may  be  sued  in  the  state  court  in  his  capacity  of  executor, 
an  action  which  survives  may  be  revived  against  the  executor  of  a  non- 
resident defendant 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Revival,  Cent  Dig. 
g§  403-411,  417-^28;    Dec.  Dig.  <S=>75.] 

4.  Abatement  and  Revival  «=»75 — Pboceedings  to  Revive— Service— Pee- 
soNAL  Judgment. 

Under  Code  Civ.  Proc.  {  707,  providing  that,  where  a  nonresident  de- 
fendant was  served  without  the  state  or  by  publication.  Judgment  can 
be  enforced  only  as  against  property  which  has  been  levied  upon  within 
the  state,  and  section  1217,  authorizing  attachment,  an  action  without 
attachment  against  a  nonresident  defendant  should  not  be  revived  against 
bis  foreign  administrators  by  ordering  service  of  supplemental  sum- 
mons by  publication  or  personally  without  the  state,  for  the  court  will 
have  no  Jurisdiction  to  render  personal  Judgment  against  them;  the 
Judgment  being  binding  only  as  to  property  within  the  state  which  is 
attached. 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Revival,  Cent  IMg. 
§S  441,  445-465,  467-482;   Dec.  Dig.  <8=>75.] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  the  German-American  CJoffee  Company  against  William 
F.  Johnston.    From  an  order  continuing  an  action  against  nonresident 

4fs>PoT  otiier  eases  see  some  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Digest*  &  Indexes 


Digitized  by 


Google 


Sup.  Ct)        OBBMAN-AMBBICAN  COFFEE  OO.  T.  JOHNSTON  86T 

administrators,  and  directing  service  of  a  supplemental  summons  on 
them  by  publication  or  personally  without  the  state,  the  administrators 
appeal.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

William  Ferguson,  of  New  York  City,  for  appellant 
Edward  S.  Paine,  for.  respondent 

McLaughlin,  J.  Action  to  recover  damages  for  the  alleged  il- 
legal declaration  of  dividends  of  a  New  Jersey  corporation,  contrary 
to  sections  28  and  70  of  the  New  York,  and  section  30  of  the  New  Jer- 
sey Stock  Corporation  Law.  The  defendant,  a  resident  of  the  state  of 
Iowa,  was  personally  served  with  a  copy  of  the  summons  in  this  state, 
and  appeared  in  the  action.  He  interposed  a  demurrer  to  the  complaint, 
but  died  before  the  issue  raised  thereby  was  decided.  After  his  death 
the  plaintiff  moved,  by  an  order  to  show  cause,  which  was  personally 
served  upon  Johnston's  administrators  without  the  state,  that  the  ac- 
tion be  continued  against  them,  and  that  a  supplemental  summons  be 
served  upon  them  by  publication  or  personally  without  the  state.  Upon 
the  return  of  the  order  the  administrators  appeared  specially  for  the 
purpose  of  objecting  to  the  jurisdiction  of  the  court  The  motion  was 
granted,  and  they  appeal. 

Two  questions  are  presented  by  the  appeal :  (1)  Whether  the  cause 
of  action  survives ;  and  (2)  if '  so,  whether  a  supplemental  summons 
can  be  served  in  the  manner  directed.  The  action,  as  stated,  is  to  re- 
cover damages  for  illegal  declaration  of  dividends  contrary  to  the  stat- 
utes of  the  states  of  New  York  and  New  Jersey. 
•  [1,  2]  I  am  of  the  opinion  that  the  cause  of  action  survives.  Sec- 
tion 120  of  the  Oecedent  Estate  Law  provides  that : 

"For  wrongs  done  to  tbe  property,  rights,  or  interests  of  another,  for  which 
an  action  might  be  maintained  against  the  wrongdoer,  such  actlcm  may  be 
brought  by  the  person  injured,  or  after  his  death,  by  his  executors  or  admin- 
istrators, against  such  wrongdoer,  and  after  his  death  against  his  executors 
or  administrators,  in  the  same  manner  and  with  the  like  effect  in  all  respects, 
as  actions  fotmded  upon  contracts." 

I  have  been  unable  to  find  any  authority  in  this  state  which  definitely 
settles  whether  an  action  of  this  character  is,  in  its  nature,  contractual 
or  in  tort.  But  it  is  unnecessary  to  determine  that  question,  because 
in  either  case  the  cause  of  action  survives.  That  a  cause  of  action  for 
th«  breach  of  a  contract,  whether  express  or  implied,  survives  the 
death  of  the  defendant,  is  so  thoroughly  settled  that  the  citation  of  au- 
thorities is  unnecessary.    But  see  Holsman  v.  St.  John,  90  N.  Y.  461. 

If  the  illegal  declaration  of  a  dividend  be  considered  in  the  nature  of 
a  tort,  then  the  liability  comes  within  the  clear  meaning  of  the  section 
of  the  Decedent  Estate  Law  above  quoted,  and  the  action  survives. 
This  must  follow,  because  the  illegal  declaration  of  a  dividend  is  a 
"wrong  done  to  the  property,  rights,  or  interests  of  another,"  within 
the  meaning  of  the  statute.  This  is  recognized  by  the  fact  that  both 
the  New  York  and  New  Jersey  statutes  permit  a  recovery  for  the 
amount  of  the  loss  sustained.  Section  28,  New  York  Stock  Corpora- 
tion Law;  section  30,  New  Jersey  Stock  Corporation  Law. 
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In  Mayer  v,  Ertheiler,  144  App.  Div.  158,  128  N.  Y.  Supp.  807,  this 
court  held  that  a  cause  of  action  for  fraud  and  deceit  survived.  Jus- 
tice Miller,  who  delivered  the  opinion,  referring  to  the  section  of  the 
Decedent  Estate  I^aw  above  referred  to,  said : 

"That  section  seems  too  plain  for  construction.  •  •  *  It  has  been 
squarely  decided  by  tbis  court.  In  this  and  the  Second  department,  that  the 
test  of  survivorship  Is  whether  the  Injury  Is  to  pecuniary  Interests,  and  that 
it  is  immaterial  whether  the  wrongdoer  profited  by  the  wrong." 

[3]  The  cause  of  action  having  survived  the  death  of  the  defendant, 
the  plaintiff  had  a  clear  legal  right  to  have  the  action  continued  against 
his  administrators.  Sections  757  and  1836a,  Code  of  Civil  Procedure. 
The  former  section  provides  that  in  the  case  of  the  death  of  a  sole  plain- 
tiff or  defendant,  if  the  cause  of  action  survives  or  continues,  the  court 
must,  upon  motion,  allow  or  compel  the  action  to  be  continued  by  or 
against  his  representatives  or  successors  in  interest.  The  latter  section 
provides  that  an  executor  or  administrator  duly  appointed  in  any  other 
state  may  sue  or  be  sued  in  any  court  in  this  state  in  his  capacity  of 
executor  or  administrator  in  like  manner  and  under  like  restrictions 
as  a  nonresident  may  sue  or  be  sued.  See  Provost  v.  International 
Giant  Safety  Coaster  Co.,  152  App.  Div.  83,  136  N.  Y.  Supp.  654,  af- 
firmed on  opinion  of  Appellate  Division,  208  N.  Y.  635,  102  N.  E.  1112. 

If  the  foregoing  views  be  correct,  then  it  follows  that  so  much  of  the 
order  as  continued  the  action  against  defendant's  administrators  is  right 
and  should  be  affirmed. 

[4]  But  I  am  of  the  opinion  that  the  order,  in  so  far  as  it  directs 
the  service  of  a  supplemental  summons  by  publication,  or  at  the  option 
of  the  plaintiff  personally  without  the  state,  is  erroneous.  I  have  been 
unable  to  find  any  authority  which  permits  service  to  be  thus  made,  or 
which  would  authorize  the  court,  in  case  of  the  nonappearance  in  the 
action  of  the  administrators,  to  enter  a  personal  judgment  against 
them.  The  defendant,  at  the  time  of  his  death,  had  no  property  in  the 
state  of  New  York.  His  administrators  have  no  property  in  such  state, 
and  the  court  would  not  be  authorized  to  render  a  personal  judgment 
against  them.  The  rule  is  well  settled  that  to  entitle  a  plaintiff  to  an 
order  directing  the  service  of  a  summons  by  publication,  where  a 
money  judgment  is  demanded,  there  must  be  property  within  the  state, 
and  unless  there  is  the  court  does  not  obtain  jurisdiction  to  render  a 
personal  judgment.  Sections  707,  1217,  Code  of  Civil  Procedure; 
Haase  v.  Michigan  Steel  Boat  Co.,  148  App.  Div.  299,  132  N.  Y.  Siyjp. 
1046.  An  action  brought  against  a  nonresident,  where  substituted 
service  is  made,  is  in  the  nature  of  an  action  in  rem.  Pennoyer  v.  Neff, 
95  U.  S.  714,  24  L.  Ed.  565 ;  Haase  v.  Michigan  Steel  Boat  Co.,  supra; 
Chesley  v.  Morton,  9  App.  Div.  461,  41  N.  Y,  Supp.  463.  If  there  be 
no  res  within  the  state,  there  is  nothing  upon  which  the  court  can  exer- 
cise its  jurisdiction.  Indeed,  a  judgment  cannot  be  entered  unless  there 
is  property  here.  Jurisdiction  to  enter  a  personal  judgment  cannot  be 
obtained  by  substituted  service.  This  was  recognized  by  this  court  in 
Logan  v.  Greenwich  Trust  Co.,  144  App.  Div.  372,  129  N.  Y.  Supp. 
577,  affirmed  on  opinion  of  Appellate  Division,  203  N.  Y.  611,  96  N. 
E.  1120.    There  an  action  was  commenced  against  a  nonresident  and 
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property  attached.  The  nonresident  then  died,  and  the  court  held  that 
the  lien  acquired  by  attachment  against  his  property  continued,  and  that 
an  order  substituting  a  foreign  administrator  was  proper,  because  of 
the  lien  which  had  been  thereby  obtained.  But  Mr.  Justice  Ingraham, 
who  delivered  the  opinion  of  the  court,  took  occasion  to  point  out  that, 
if  the  administrators  did  not  appear  in  the  action,  the  only  relief  which 
could  be  obtained  would  be  against  the  property  "attached.    He  said: 

"No  obligation  exists  upon  tbe  defendant  to  appear,  and  the  only  result 
could  Be  that  the  plaintiff's  Hen,  acquired,  by  virtue  of  the  levy  under  the 
warrant  of  attachment,  would  be  enforced." 

See,  also.  Brown  v.  Fletcher's  Estate,  146  Mich.  401,  109  N.  W.  686, 
15  L.  R.  A.  fN.  S.)  632,  123  Am.  St.  Rep.  233,  affirmed  210  U.  S.  82, 
28  Sup.  Ct.  702,  52  h.  Ed.  966. 

The  order  appealed  from,  therefore,  should  be  modified,  by  striking 
therefrom  the  provision  permitting  the  service  of  the  supplemental 
summons  by  publication,  or,  at  the  option  of  the  plaintiff,  personally 
without  the  state,  and,  as  thus  modified,  affirmed,  with  $10  costs  and 
disbursements  to  the  appellant.    All  concur. 


FIRST  NAT.  BANK  OF  BUOWNSVlt.LB,  TEX.,  t.  FLBITMANN  et  al. 

(No.  7363.) 
(Supreme  Court,  Appellate  Division,  First  Department.    Jane  4,  1915.) 

Appeal  from  Special  Term,  First  Department. 

Action  by  the  First  National  Bank  of  Brownsville,  T^,  against  Lida  M. 
Fleltmann  and  another.  Demurrer  to  answer  sustained,  motion  to  resettle  or- 
der denied,  and  plaintitT  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAtTGHMN,  DOW- 
NING, and  HOTCHKISS,  JJ. 

PER  CURIAM.    Order  affirmed,  with  $10  costs  and  disbur8ement& 


FIRST  NAT.  BANK  OF  BROWNSVIIXB,  TEX.,  ▼,  FLEITMANN  et  al. 

(No.  7362.) 

(Supreme  Court,  Appellate  Division,  First  Department    June  4,  1915.) 

1.  Appeal  and  Ehbok  $=9127 — Obdebs  Appeai.able — Defattlt  Obdkss. 

A  party  cannot  question  the  validity  of  a  default  order,  and  an  appeal 
therefrom  by  him  must  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {{  885- 
889.  891 ;  Dec.  Dig.  <S=»127.] 

2.  Bills  anu  Notes  €=>99 — Stipulations  fob  Attoenet's  Fees — Validitt — 

What  Law  Govebns. 

The  validity  of  a  note  executed  in  Texas  and  made  payable  there  la 
governed  by  tbe  law  of  Texas,  and  a  provision  stipulating  for  attorney's 
fees  in  case  the  note  is  placed  in  the  hands  of  on  attorney  for  collection, 
valid  under  the  law  of  Texas,  is  valid  in  New  York,  and  will  be  enforced 
In  New  York. 

[Ed.  Note. — Fpr  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {  213 ;  Dec. 
Dig.  «s»99.] 

^sToT  other  cases  see  same  topic  A  KET-NUMBER  In  all  Key-Numbered  Digests  A  Indezea 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  the  First  National  Bank  of  Brownsville,  Tex.,  against 
Lida  M.  Fleitmann,  as  administratrix,  and  another.  From  an  order 
overruling  in  part  and  sustaining  in  part  demurrers  to  certain  de- 
fenses, plaintiff  and  defendant  Fleitmann  both  appeal.  Appeal  of  de- 
fendant dismissed,  and  order  reversed  on  plaintiff's  appeal. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

William  M.  KilcuUen,  of  New  York  City,  for  plaintiff. 

Nash  Rockwood,  of  New  York  City,  for  defendant. 

Mclaughlin,  J.  The  complaint  alleges  that  defendant  Fleit- 
mann's  intestate  and  Walter  C.  Shaw,  on  the  1st  of  August,  1913,  at 
the  city  of  Brownsville,  Tex.,  for  value  received,  made  and  delivered 
to  the  plaintiff  their  promissory  note  in  writing,  dated  on  that  day,  by 
which  they  promised  to  pay  to  the  plaintiff,  or  its  order,  at  its  office 
in  the  city  Brownsville,  Tex.,  $13,076.40  on  the  1st  day  of  November, 
1913,  with  interest  at  the  rate  of  10  per  cent,  per  annum  until  paid, 
and  in  addition  thereto,  if  default  were  made  in  the  payment  of  the 
note  at  maturity  and  the  same  placed  in  the  hands  of  an  attorney  for 
collection,  10  per  cent,  of  the  principal  and  interest  thereof  as  collec- 
tion fee ;  that  when  the  note  fell  due  it  was  duly  presented  for  pay- 
ment, which  was  refused,  whereupon  the  note  was  protested,  and  notice 
given  to  the  defendants  that  the  protest  fees  amounted  to  $4 ;  •  that 
thereafter  the  plaintiff  placed  the  note  in  the  hands  of  an  attorney 
for  collection,  agreeing  to  pay  him  a  fee  amounting  to  10  per  cent, 
of  the  principal  and  interest  thereof ;  and  that  at  the  time  the  note  was 
given,  and  at  all  times  thereafter,  it  was  and  is  the  law  of  the  state  of 
Texas  that  parties  to  a  promissory  note  or  other  negotiable  instru- 
ment may  stipulate  and  agree  therein  that  in  the  event  that  default 
be  made  in  the  payment  thereof  at  maturity,  and  the  same  placed  in  the 
hands  of  an  attorney  for  collection,  the  makers  or  other  persons  liable 
thereon  will  pay  the  additional  amount  of  10  per  cent,  of  the  principal 
and  interest  of  said  instrument  as  attorney's  fees. 

The  answer  of  Fleitmann's  intestate  set  up  two  separate  and  two 
partial  defenses,  to  which  the  plaintiff  demurred,  on  the  ground  that 
each  was  insufficient  upon  the  face  thereof.  The  demurrer  to  the  first 
and  second  defense  and  the  second  partial  defense  was  sustained,  and 
overruled  as  to  the  first  partial  defense.  The  plaintiff  appeals  from 
so  much  of  the  order  as  overruled  the  demurrer,  and  the  defendant  ap- 
peals from  so  much  of  the  order  as  sustained  the  demurrer. 

[1]  The  order  appealed  from  recites  that,  after  hearing  "counsel 
for  the  plaintiff  in  support  of  said  demurrer  and  no  one  appearing 
in  opposition  thereto,"  it  is  ordered,  etc.  Subsequently  the  defend- 
ant made  a  motion  to  resettle  the  order  by  having  a  provision  inserted 
therein  to  the  effect  that  her  counsel  did  appear  and  was  heard.  The 
motion  was  denied,  and  on  appeal  the  order  was  affirmed.  153  N.  Y. 
Supp.  869  (decision  handed  down  herewith).  The  order  appealed 
from,  therefore,  so  far  as  the  defendant  is  concerned,  was  made  upon 
lier  default,  and  by  reason  of  that  fact  she  is  not  in  a  position  to  ques- 
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tion  its  validity.  Matter  of  Hotchkiss  (No.  2)  138  App.  Div.  877,  123 
N.  Y.  Supp.  511 ;  Matter  of  Radam  Microbe  Killer  Co.,  114  App.  Div. 
199,  99  N.  Y.  Supp.  925 ;  Matter  of  Peekamose  Fishing  Club,  5  App. 
Div.  283,  39  N.  Y.  Supp.  124,  appeal  dismissed  151  N.  Y.  511,  45  N. 
E.  1037;  section  1294,  Code  of  Civil  Procedure.  The  appeal  of  the 
defendant,  therefore,  must  be  dismissed. 

[2]  This  leads  to  a  consideration  of  the  question  presented  by 
plaintiff's  appeal.  As  indicated,  it  appeals  from  so  much  of  the  order 
as  overruled  its  demurrer  to  the  first  partial  defense.  This  defense 
admits  that  the  defendant  Fleitmann's  intestate  "made  and  executed 
the  promissory  note  in  the  form  as  alleged  in  paragraph  'second'  of 
the  plaintiff's  complaint,  to  which  reference  is  hereby  made  and  which 
'  is  a  part  of  this  answer."  Then  follows  an  allegation  to  the  effect  that 
the  note  contained  a  provision,  in  case  default  were  made  in  its  pay- 
ment at  maturity,  and  the  same  were  placed  in  the  hands  of  an  attor- 
ney for  collection,  defendant  would  pay  to  the  plaintiff,  or  its  order, 
an  additional  amount  of  10  per  cent,  on  the  principal  and  interest  as 
collection  fees;  that  the  provision  for  the  payment  of  the  additional 
amount  of  10  per  cent,  as  collection  fees  "is  illegal,  and  is  opposed  to 
the  public  policy  of  the  state  of  New  York,  and  is  unenforceable  in 
this  state  and  in  the  courts  thereof." 

The  facts  thus  pleaded  show  that  the  promissory  note  upon  which  a 
recovery  is  sought  is  a  Texas  contract,  and  the  validity  of  the  pro- 
vision for  the  collection  fee  must  be  determined  by  the  laws  of  that 
state.  The  defendant  does  not  raise  an  issue  as  to  the  validity  of  such 
a  provision  under  the  laws  of  Texas ;  on  the  contrary,  such  validity  is 
admitted,  at  least  impliedly,  by  defendant's  failure  to  deny  the  allega- 
tion of  paragraph  4  of  the  amended  complaint,  which  sets  forth  the 
validity  of  such  a  provision  under  the  laws  of  that  state.  All  he  as- 
serts is  that  such  a  provision  is  unenforceable  in  the  state  of  New 
York,  since  it  is  opposed  to  the  public  policy  of  the  state.  If  the  pro- 
vision is  valid  in  the  state  of  Texas,  it  is  valid  here,  and  will  be  en- 
forced. There  are  numerous  decisions  to  the  effect  that  such  a  pro- 
vision in  a  promissory  note  is  valid,  and  will  be  enforced,  under  the 
laws  of  Texas.  O'Connellv.  Rugely,  48  Tex.  Civ.  App.  456,  107  S. 
W.  151 ;  Childs  v.  Juenger,  162  S.  W.  474.  The  facts  pleaded,  there- 
fore, do  not  constitute  a  partial  defense  to  the  cause  of  action  set  out 
in  the  complaint. 

It  follows  that  the  order,  in  so  far  as  appealed  from  by  the  plain- 
tiff, should  be  reversed,  with  $10  costs  and  disbursements,  and  the  de- 
murrer sustained,  with  $10  costs,  with  leave  to  the  defendant  to  serve 
an  amended  answer,  upon  payment  of  costs  in  this  court  and  in  the 
court  below,  and  the  appeal  by  the  defendant  dismissed,  with  $10 
costs.    Order  filed.    All  concur. 
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PEOPLE  ex  rel.  WALTER  v.  WOODS,  Police  Com'r. 
(Supreme  Court,  Appellate  Division,  Second  Department    May  28,  1915.) 

1.  Municipal  Cobporations  «=>184 — Polick  Fobob — ^Removal  of  Patbol- 

MAN — "Pbobation." 

Civil  Service  Law  (Consol.  Iaws,  c.  7)  J  9,  provides  that  all  appoint- 
ments in  the  classified  service,  with  certain  exceptions,  shall  be  for  a 
probationary  term.  A  rule  of  a  municipal  civil  service  commission  re- 
quired that,  if  a  probationer's  conduct  or  capacity  on  probation  should 
be  unsatisfactory,  he  be  notified  that  at  the  end  of  the  probation  period 
he  would  not  be  retained.  Held,  that  a  police  commissioner  was  author- 
ized to  investigate  the  past  record  of  a  probationer  and  refuse  to  retain 
him  upon  the  expiration  of  the  probationary  appointment  because  of  his 
record,  though  he  properly  performed  his  duties  during  the  probationary  ■ 
period,  as  "probation"  signifies  a  proceeding  to  ascertain  the  truth  or 
to  determine  character  and  qualification,  and  the  rule  of  the  commission 
did  not  limit  the  full  scope  and  purpose  of  the  probation  commanded  by 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
482-486,  488-491;   Dec.  Dig.  <S=>184.] 

2.  MuNiaiPAi,  CoBPOBATioNS  «=»217 — Civil  Skbtick  Emplot£s — Statutobt 

Provisions. 

TJnder  Civil  Service  Law,  i  9,  the  rules  of  a  civil  service  commission 
may  fix  the  time  or  length  of  an  appointee's  probation,  but  cannot  annex 
an  unauthorized  limitation. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
676,  577,  579,  580;  Dec.  Dig.  <8=»217.] 

8.  CouBTs  €=»90 — Rules  of  Decision — Coitbts  of  Co-Obdinatb  JusisDicnoN. 

A  ruling  of  the  Appellate  Division  of  the  First  Departrpent  as  to  the 
authority  of  the  police  commissioner  of  New  York  City  to  refuse  to  re- 
tain a  patrolman  at  the  expiration  of  his  probationary  appointment,  be- 
cause of  an  unsatisfactory  record  prior  to  appointment,  should  be  fol- 
lowed in  the  Second  department  as  the  power  of  the  commissioner  ex- 
tends throughout  the  whole  city. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  313-321,  351 ;  Dec. 
Dig.  <8=»90.] 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  People,  on  relation  of  Christian  L.  Walter, 
against  Arthur  Woods,  as  Police  Commissioner  of  the  City  of  New 
York.  From  an  order,  as  resettled,  granting  a  peremptory  manda- 
mus for  the  relator's  reinstatement  as  a  patrolman,  defendant  appeals. 
Reversed,  and  motion  for  writ  denied. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Charles  J.  Nehrbas,  of  New  York  City  (Terence  Farley  and  John 
Lehman,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Alfred  J.  Talley,  of  New  York  City  (Denis  R.  O'Brien,  of  New 
York  City,  on  the  brief),  for  respondent. 

PUTNAM,  J.  [1]  Counsel  for  the  relator  urges  that  the  proba- 
tionary period  for  patrolman  is  only  to  let  the  appointing  power  see 
how  the  officer  has  performed  his  duty  during  this  period;  that,  if 
his  probationary  service  has  been  good,  the  commissioner  cannot  go 

Q=9For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key -Numbered  Digests  &  Indexes 
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behind  his  civil  service  examination,  and  verify  applicant's  statements 
of  facts,  and  cannot  make  inquiries  as  to  his  character  and  conduct 
with  former  employers;  that,  after  being  placed  on  the  eligible  list, 
the  applicant  has  made  his  past  a  "closed  book"  to  the  commission- 
er. The  police  department  has  a  rule  (No.  725)  which  calls  for  inves- 
tigation by  that  department,  and  for  efforts  to  have  such  information 
furnished  in  writing  and  embodied  in  a  written  report,  to  be  made 
four  months  after  the  probationary  appointment.  Under  this  rule  re- 
lator's statements  in  his  application  filed  with  the  civil  service  ex- 
aminers were  investigated  by  being  compared  with  court  records; 
also  the  circumstances  of  the  relator's  discharge  from  employment 
as  a  street  car  conductor.  Thereupon  relator  was  notified  in  writ- 
ing: 

"Tbnt  your  conduct  and  capacity  as  a  probationary  patrolman  having  been 
nnsutlsfactory  to  the  police  commissioner,  you  will  not  be  appointed  per- 
manently at  the  end  of  your  probationary  period."  , 

Upon  his  application,  the  Special  Term  granted  a  writ  of  peremptory 
mandamus,  directing  the  commissioner  to  appoint  the  relator.  A  pro- 
bationary period  for  sucli  appointments  is  recognized  as  an  important 
and  necessary  part  of  the  examination  itself,  by  which  the  commis- 
sioner of  police  can  supplement  the  applicant's  written  answers  by 
investigation  conducted  by  direct  inquiry  into  the  conduct  of  the  ap- 
plicant while  he  held  prior  positions.  Laws  of  1883,  c.  343,  §  2; 
Matter  of  Murray,  18  App.  Div.  337,  46  N.  Y.  Supp.  172;  People  ex 
rel.  Van  Petten  v.  Cobb,  13  App.  Div.  56,  59,  43  N.  Y.  Supp,  120;  Peo- 
ple ex  rel.  Sweet  v.  Lyman,  157  N.  Y.  368,  52  N.  E.  132. 
[2]  By  the  present  Civil  Service  Law: 

"AU  appolntiDents  or  employments  in  the  classified  service  [except  veteransl  ' 
shall  be  for  a  probationary  term  not  exceeding  the  time  fixed  in  the  rules." 
Laws  of  1909,  c.  15  (Consol.  Laws,  c.  7)  i  9. 

The  rules  may  fix  the  time  or  length  of  probation,  but  cannot  an- 
nex an  unauthorized  limitation.  People  ex  rel.  Kastor  v.  Kearny, 
164  N.  Y.  64,  67,  58  N.  E.  14.  "Probation,"  as  defined,  signifies  a  pro- 
ceeding to  ascertain  the  truth,  to  determine  character  and  qualification. 
Rule  11  of  the  municipal  civil  service  commission  provides  for  such 
probationer  that : 

"If  his  conduct  or  capacity  on  probation  be  unsatisfactory  to  the  appoint- 
ing officer,  the  probationer  shall  be  notified  In  writing  that  at  the  end  of  such 
pei-iod  he  shall,  for  that  reason,  not  be  retained." 

This  rule  is  not  to  be  construed  to  limit  the  full  scope  and  purpose 
of  probation  which  the  statute  commands.  Civil  Service  commissions 
and  examiners  have  not  facilities  for  making  thorough  investigation  by 
outside  inquiries  into  the  applicant's  personal  records.  We  cannot 
circumscribe  the  statutory  probation,  so  a^  to  deprive  the  commis- 
sioner of  the  salutary  check  by  looking  up  past  records,  besides  those 
of  the  actual  service  of  the  probationer,  to  the  end  that,  before  mak- 
ing a  permanent  appointment,  the  probationer's  conduct,  capacity,  and 
fitness  may  be  found  satisfactory. 

[3]  And  this  same  ruling,  in  February  last,  was  made  by  the  Ap- 
pellate Division  of  the  First  Department  (People  ex  rel.  Holsten  v. 
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Woods,  151  N.  Y.  Supp.  1138),  where  the  commissioner  found  the  pro- 
bationer's prior  record  so  unsatisfactory  as  to  disqualify  him  for 
appointment.  Manifestly  this  court  should  follow  this  judicial  deter- 
mination of  the  power  of  the  commissioner  of  police,  which  extends 
throughout  the  greater  city  of  New  York. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  relator's  motion  denied,  with  $25  costs.    All  concur. 


PEOPIiB  er  rel.  FITZGERAIX>  v.  WOODS,  Police  Com'r.    (No.  368w) 
(Supreme  Court,  Appellate  Division,  Second  Department    May  28,  1915.) 

Mandamus  by  the  People,  on  relation  of  William  J.  Fitzgerald,  against  Ar- 
thur Woods,  as  Police  Commissioner  of  the  City  of  New  York.  From  an  order 
granting  a  peremptory  writ,  defendant  appeals.  Beversed,  and  motion  for 
writ  denied. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CAER,  RICH,  and  PUT- 
NAM, JJ. 

PER  CURIAM.  Order  reversed,  with  $10  costs  and  disbursements,  and  re- 
lator's motion  denied,  with  $25  costs.  See  opinion  in  People  ex  reL  Waiter 
V.  Woods,  153  N.  Y.  Supp.  872,  decided  herewith. 


<89  Misc.  Rep.  551) 

In  re  BOARD  OF  WATER  SUPPLY  OF  CITY  OF  NEW  YORK. 
(Supreme  Court,  Special  Term,  Ulster  County.    March,  1915.) 

EitfiNENT  Domain  ^=»141 — Condemnation — Damages — ^Acquisition  of  Land 
FOB  Reservoib. 

An  award  made  by  a  business  damage  commission,  on  a  claim  for  dam- 
ages to  the  business  of  truck  farming  and  raising  produce  carried  on  on 
land  situated  in  a  reservoir  district,  was  erroneous,  where  based  on  a 
finding  that,  since  the  land  was  used  for  a  home,  as  well  as  for  business 
purposes,  the  business  should  bear  half  the  usable  value  of  the  land;  a 
more  proper  award  being  one  in  which  the  farm  business  is  charged  with 
the  capital  invested,  interest  at  5  per  cent,  and  all  It  costs  to  maintain 
and  operate  it,  and  is  credited  with  the  value  of  all  it  produces. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {$  372- 
376;   Dea  Dig.  ®=»141.] 

In  the  matter  of  the  application  of  the  Board  of  Water  Supply  of 
the  City  of  New  York,  under  Laws  1905,  c.  724,  and  acts  amendatory 
thereof.  On  motion  by  petitioner,  the  City  of  New  York,  to  reject 
the  report  of  the  Business  Damage  Commission  No.  2  as  to  the  claim 
of  Augustus  Green,  and  to  dismiss  the  same.  Ordered  that  report  of 
the  commission  be  set  aside  and  claim  referred  to  a  commission  com- 
posed of  certain  members. 

Frank  L.  Polk,  Corp.  Counsel,  and  William  McM.  Speer,  Special 
Counsel,  both  of  New  York  City,  for  City  of  New  York. 
Brown  &  Slosson,  of  New  York  City,  for  claimant 

HASBROUCK,  J.  Business  Damage  Commission  No.  2  filed  its 
report  as  required  by  law,  and  motion  was  made  to  confirm  it,  re- 

^=9Por  other  cases  see  same  topic  &  KEY-NVMBBR  la  all  Key-Nombered  Digests  ft  Indexes 
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turnable  at  Ulster  Special  Term  February  6,  1915,  except  that  the 
petitioner,  the  city,  moves  to  reject  the  report  as  to  the  claim  of 
the  above-named  Augustus  Green  and  to  dismiss  the  same.  Green 
made  a  claim  for  damage  to  the  business  that  he  had  carried  on  before 
and  on  June  1,  1905,  on  a  certain  parcel  of  land  situate  in  the  reser- 
voir district  of  the  Asholoin  dafti.  The  character  of  the  business  de- 
scribed is  that  of  truck  farming  and  produce.  The  commission  made 
an  award  to  compensate  him  for  his  damages  in  the  sum  of  $450.  In 
coimection  with  the  award  the  commission  wrote  an  opinion  in  which 
they  stated,  among  other  things,  tliat : 

"While  using  this  parcel  for  business  purposes,  the  claimant  also  used  It 
for  the  home  of  himself  and  family.  In  our  opinion,  the  business  should  bear 
half  the  usable  value  of  the  land,  which  we  have  charged  against  the  sama" 

The  objection  of  the  city  is  that  this  determination  is  wrong  in  prin- 
ciple and  theory.  The  city  claims  that  the  business  should  be  charged 
with  the  whole  usable  value  of  the  land.  The  difference  of  opinion 
arising  upon  what  should  be  charged  against  the  farming  business 
makes  it  necessary  to  inquire  into  the  nature  of  the  business. 

Farming  in  the  neighborhood  of  the  Ashokan  reservoir  is  ordinarily 
carried  on  upon  lands  upon  which  the  farmer  and  his  family  live. 
The  operation  of  a  farm  contemplates  activity  all  the  year  round. 
There  are  crops  to  cultivate,  harvest,  store,  and  dispose  of  by  con- 
sumption or  sale.  There  are  horses,  live  stock,  and  chickens  to  at- 
tend to  and  care  for  and  dispose  of.  It  must  be  conceded  that,  in  as- 
certaining the  value  of  a  farm  business,  one  of  two  considerations 
should  obtain  as  to  the  capital  invested  in  the  land.  Against  the  busi- 
ness there  should  be  charged  a  fair  interest  on  the  capital  or  the 
rental  value  of  the  land.  It  has  been  said  by  a  great  political  econ- 
omist that  a  dwelling  house  upon  the  lands  constitutes  no  part  of  the 
farmer's  capital.  See  Adam  Smith's  Wealth  of  Nations  (Ed.  1870) 
222.  That  might  be  so  in  some  communities  in  Europe,  where  in 
feudal  or  dangerous  times  the  dwelling  of  the  farmer  was  in  a  near- 
by village  and  not  on  his  lands.  But  in  this  vicinity  the  rule  is  that 
the  dwelUng  house  is  located  on  the  farm.  So  located,  it  is  an  ex- 
tremely necessary  complement  of  an  economical  farm  business. 

There  can  be  no  doubt  as  to  the  general  principles  which  should 
guide  us  in  ascertaining  the  value  of  a  farm  business.  The  farm 
business  should  be  charged  with  all  it  costs  to  maintain  and  operate  it. 
It  should  be  credited  with  the  value  of  all  it  produces.  If  the  value  of 
the  product  should  be  greater  than  the  cost  of  operation,  the  balance 
would  be  the  profit.  In  the  case  at  bar  the  claimant  kept  no  books, 
and  there  is  no  evidence  bearing  directly  upon  the  value  of  the  crops 
or  increase  in  live  stock  and  poultry.  "The  testimony,  however,  shows 
the  number  of  cattle,  calves,  horses,  colts,  and  heits.  It  shows,  also, 
the  amount  of  cash  received  for  the  year  1905  from  the  sale  of  prod- 
ucts to  be  $849.21.  It  shows,  also,  items  of  expense,  like  the  cost  of 
feed  not  raised  on  the  farm,  services  of  a  hired  man,  of  the  husband 
and  wife,  of  team  drawing  produce  to  market,  repairs,  taxes,  etc. 

For  the  purpose  of  showing  in  what  manner  the  value  of  a  farm 
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business  might  be  computed,  I  have  set  down  the  items  appearing  in 
the  testimony  in  the  case  at  bar : 

Charges. — Capital  invested  in  buildings  and  land  (interest  at  5  per 
cent.) ;  capital  invested  in  farming  implements,  live  stock,  and  fodder 
(interest  at  5  per  cent.);  value  of  services  of  proprietor;  value  of 
services  of  wife;  value  of  services  of  hired  help;  team  drawing  prod- 
uce; supplies,  such  as  extra  feed,  etc.;  repairs;  taxes,  general  and 
school;  insurance. 

Credits,  1905. — Sale  of  farm  products,  crops,  animals,  chickens; 
food  and  lodging,  farmer,  wife,  and  child;  lodging  and  maintenance, 
hired  help ;  maintenance  of  10  cows  a  year ;  maintenance  of  4  calves 
a  year;  maintenance  of  2  horses  a  year;  maintenance  of  2  colts  a 
year;   maintenance  of  105  hens. 

To  return  to  the  point  of  the  objection,  it  seems  to  me,  in  the  case  at 
bar,  at  least,  improper  to  charge  the  business  with  one-half  of  the 
value  of  the  rental  value  of  the  farm.  A  more  just  and  a  more  cor- 
rect result  should  follow  from  the  use  of  the  charges  and  credits  above 
indicated.  In  criticism  of  the  above  items  it  might  be  said  it  is  not 
possible  that  all  of  the  extra  feed  and  supplies  necessary  to  run  Green's 
farming  business  costs  but  $20.  On  the  other  hand,  $260  is  a  low  esti- 
mate for  the  maintenance  of  a  husband  and  wife  and  child.  So,  too,  the 
whole  value  of  the  wife's  services  ought  not  to  be  charged  against  the 
business,  for  part  of  them  are  directed  to  housekeeping,  conferring 
no  benefit  upon  the  business. 

The  report  of  the  commission  is  set  aside,  and  the  claim  referred  to 
the  commission  composed  of  Chadboume,  Lef ever,  and  Snyder. 

Ordered  accordingly. 


JACKMAN  et  al.  v.  HASBBOUOK  et  aL 

(Supreme  Court,  Appellate  Diyislon,  Second  Department    iStay  25,  1915.) 

Appeal  and  Ebbor  «=>105 — Afpeai.  fbom  Obdeb — ^Motion  to  Dusmiss  Cox- 
plaint. 

An  order  denying  a  motion,  made  at  the  trial,  to  dismiss  the  com- 
plaint, for  want  of  jurisdiction  of  the  subject-matter,  is  not  rcTiewable  di- 
rectly and  before  the  termination  of  the  trial,  but  Is  governed  by  Code  Civ. 
Proc.  §  996,  Umiting  review  of  exceptions  taken  on  a  trial  to  an  appeal 
from  the  judgment,  though  an  order  directing  or  denying  Judgment  on  the 
pleadings,  made  on  a  motion  under  section  547,  is  appealable  directly. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  SJ  717- 
723;    Dec.  Dig.  <S=»105.] 

Appeal  from  Special  Term,  Dutchess  County. 

Action  by  Allison  W.  Jackman  and  another,  executors,  against  Es- 
ther J.  Hasbrouck  and  others.  From  an  order  denying  the  motion  of 
Jackman  Herrick  and  three  other  defendants  to  dismiss  the  complaint, 
said  defendants  appeal.    Appeal  dismissed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

^=:>For  otber  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  DigesU  &  Indexes 
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Henry  Waldman,  of  New  York  City,  for  appellants. 
Frank  B.  Lown,  of  Poughkeepsie,  for  respondents. 

CARR,  J.  When  this  action  came  on  for  trial  at  Special  Term  in 
Dutchess  county,  and  at  the  opening  thereof,  four  of  the  defendants 
moved  to  dismiss  the  complaint  on  the  ground  that  the  court  was  with- 
out jurisdiction  of  the  subject-matter  of  the  action.  The  motion  was 
denied,  and  the  trial  proceeded  and  is  still  continuing.  A  formal  or- 
der was  entered  on  the  denial  of  the  motion  to  dismiss,  and  an  appeal 
was  taken  from  the  order.  This  appeal  is  now  before  this  court,  al- 
though, as  conceded  on  the  oral  argument,  the  action  is  still  in  the  pro- 
cess of  trial,  and  no  judgment,  interlocutory  or  otherwise,  has  been 
entered. 

According  to  long-settled  rules  of  practice,  the  denial  of  a  motion 
made  at  a  trial  to  dismiss  the  complaint  is  reviewable  only  on  an  ap- 
peal from  the  judgment  made  in  the  action.  Cosgriff  v,  Dewey,  89 
Hun,  4,  34  N.  Y.  Supp.  999.  The  appellants  contend  that  their  motion 
and  the  ruling  of  the  trial  court  upon  it  should  be  considered  as  a  mo- 
tion for  judgment  upon  the  pleadings  under  section  547  of  the  Code 
of  Civil  Procedure,  which  provides: 

"If  either  party  is  entitled  to  Judgment  upon  the  pleadings,  the  court  may 
upon  motion  at  any  time  after  issue  Joined  give  Jud^ent  accordingly." 

Where  an  order  directing  or  denying  judgment  upon  the  pleadings 
has  been  made  under  section  547,  as  aforesaid,  it  is  appealable  directly. 
Mitchell  v.  Dunmore  Realty  Co.,  135  App.  Div.  583,  120  N.  Y.  Supp. 
771.  Yet  there  is  no  precedent  which  holds  that,  when  the  motion  is 
made  at  the  trial  itself,  the  ruling  of  the  trial  court  can  be  reviewed 
directly  and  before  the  termination  of  the  trial  and  enjry  of  judgment. 
We  think  that  it  is  not  the  intention  of  section  547  of  the  Code  of  Civil 
Procedure  to  sanction  the  practice  for  which  the  appellants  now  con- 
tend. However  labor-saving  such  practice  might  prove  in  this  partic- 
ular case,  it  would  lead  to  confusion  and  complexity  in  the  general 
run  of  cases.  Furthermore,  the  matter  is  regulated  by  section  996  of 
the  Code  of  Civil  Procedure,  which  limits  the  review  of  exceptions 
taken  upon  a  trial  to  an  appeal  from  the  judgment.  In  our  opinion, 
the  ruling  made  on  this  trial  is  not  to  be  deemed  to  be  exempt  from 
the  regulation  of  section  996,  as  aforesaid.  Therefore  we  are  of  opin- 
ion that  this  appeal  should  be  dismissed,  without  prejudice  to  a  review 
of  the  order  in  question  on  an  appeal  from  whatever  judgment  may 
be  entered  on  the  termination  of  the  trial. 

Appeal  dispiissed,  with  $10  costs  and  disbursements.    All  concur. 
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SCHBEIBER  v.  GEM  STOPPER  CO.    (No.  7256.) 
(Supreme  Court,  Appellate  Division,  First  Department    April  SO,  1915.) 

Attachment  $=s>107 — Existence  ot  Cause  or  Action — ^Damages  Foa  Bbeach 
OF  Contbact — Speculative  Damages. 

Affidavits  for  attachment  against  a  foreign  corporation  alleged  a  con- 
tract by  which  defendant  made  plaintiff  sole  and  exclusive  agent  for  an 
article  manufactured  by  It ;  that  during  17  months  under  the  contract  he 
sold  to  one  purchaser  an  amount  netting  him  an  average  monthly  profit  of 
$1,046;  that  such  purchaser  had  always  used  and  continued  to  use  said 
article,  and  the  loss  of  profits  for  the  balance  of  the  term  was  estimated 
at  the  same  rate  of  $1,016  per  month,  and  the  total  given,  which  was 
stated  to  be  the  value  of  the  agreement  and  measure  of  plaintiff's  dam- 
ages. BeUi,  that  the  affidavits  showed  facts  from  which  It  might  be  fairly 
presumed  that  plaintiff  would  suffer  damages  in  a  fixed  sum,  entitling 
him  to  attachment,  notwithstanding  damages  might  be  speculative  In  their 
nature. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent  Dig.  St  285-289; 
Dec.  Dig.  <8=9l07.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Ernest  Schreiber  against  the  Gem  Stopper  Company. 
From  an  order  refusing  a  motion  to  vacate  an  attachment,  defendant 
appeals.    Afiirmed. 

The  opinion  of  Page,  J.,  at  Special  Term,  is  as  follows : 

The  ground  urged  by  the  defendant  a  foreign  corporation,  upon  this  mo- 
tion to  vacate. an  attachment  against  its  property,  is  that  the  moving  affidavits 
do  not  disclose  sufficient  evidence  from  which  Uie  court  could  determine  that 
the  plaintiff  is  presumptively  entitled  to  recover  $50,000  from  the  defendant 
The  plaintiff's  claim  is  for  breach  of  an  alleged  contract  whereby  the  defend- 
ant made  him  its  sole  agent  in  the  city  of  New  York  for  the  selling  of  tin 
covers  for  milk  bottles  until  October,  1918.  The  damage  alleged  Is  the  value 
of  the  contract,  based  upon  future  profits  to  accrue  to  the  plaintiff,  estimated 
and  computed  from  the  profits  made  by  the  plaintiff  during  17  months  in  which 
the  contract  was  carried  out  The  plaintiff  alleges  in  his  affidavits  that  dur- 
ing the  said  17  months  he  sold  to  Borden's  Condensed  Milk  Company,  pursuant 
to  his  contract  with  the  defendant  tin  tops  at  a  total  price  of  $55,886.65,  for 
which  he  paid  to  the  defendant  $36,425.16,  and  paid  freight  charges  amounting 
to  $1,676.58,  leaving  a  profit  from  his  exclusive  agency  during  the  said  period 
of  17  months  of  $17,784.91,  or  an  average  monthly  profit  of  $1,046.  The  plain- 
tiff further  alleges,  upon  information  received  from  the  defendant's  treasurer, 
that  Borden's  Condensed  Milk  Company  had  been  using  milk  bottle  stoppers 
manufactured  by  the  defendant  for  20  years  past,  and,  upon  informatiou  and 
belief,  that  the  said  company  is  still  using  the  defendant's  stoppers,  and  that 
the  defendant  is  selling  them  directly  to  the  Borden's  Condensed  Milk  Com- 
pany in  breach  of  their  agreement.  The  loss  of  profits  for  the  balance  of  the 
term  of  the  agreement  Is  estimated,  at  the  rate  of  $1,046  per  month,  to  be 
$50,208,  which  is  stated  to  be  the  value  of  the  agreement  and  measure  of 
plaintiff's  damages. 

I  am  of  the  opinion  that  the  affidavits  correctly  state  the  measure  of  the 
plaintiff's  damages  and  the  evidence  which,  If  substantiated  by  proof  at  the 
trial,  will  presumptively  entitle  the  plaintiff  to  recover  the  sum  alleged. 
Wakeman  v.  Wheeler  &  Wilson  Mfg.  Co.,  101  N.  y.  205,  4  N.  E.  264,  54  Am. 
Rep.  676 ;  Dickinson  v.  Hart,  142  N.  Y.  183,  36  N.  E.  801 ;  Horton  v.  HaU  ft 
Clark  Mfg.  Co.,  94  App.  DIv.  404,  88  N.  X.  Supp.  73;  Schlossberg  v.  Brody, 
160  App.  Dlv.  161,  at  page  170,  145  N.  X.  Supp.  182,  especially  the  opinion  of 
Laughlin,  J.,  dissenting  upon  another  groimd.  The  cases  cited  by  the  defend- 
ant showing  the  measure  of  damages  for  breach  of  a  contract  for  the  sale 
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of  goods  and  the  measure  of  damages  for  breacdi  of  a  contract  to  manufacture 
goods  or  machinery,  do  not  apply  to  the  present  case,  which  involres  a  con- 
tract for  an  exclusive  agency  in  which  it  is  alleged  that  the  defendant  agreed 
not  to  sell  directly  to  any  other  persons  within  the  territory  named  and  to 
refer  all  orders  or  inquiries  from  prospective  customers  to  the  plaintiff.  While 
the  damages  In  an  action  of  this  kind  based  upon  prospective  profits  are  neces- 
sarily somewhat  speculative  In  their  nature,  I  know  of  no  decision  which  holds 
that  the  plaintiff  is  thereby  precluded  from  availing  himself  of  his  remedy  by 
attachment,  provided  he  can  show  by  affidavits  facts  from  which  it  may  be 
fairly  presumed  that  he  will  suffer  damages  in  a  fixed  sum.  This,  I  tliink,  the 
plaintiff  has  done. 
The  motion  to  vacate  the  attachment  is  denied,  with  $10  costs. 

•     Argued  before  INGRAHAM,  P.  T.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

V.  P.  Donihee,  of  .New  York  City,  for  appellant. 
W.  M.  Geer,  Jr.,  of  New  York  City,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  $10  costs  and  disbursements, 
on  the  opinion  of  Page,  J.,  at  Special  Term.    Order  filed. 


CONTINENTAL  SECURITIES  CO.  et  al.  v.  NEW  TOBK  CENT.  B.  CO.  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    May  26,  1915.) 

J,  Railboads  <8=>150— Consolidation — Bowd  Issue. 

The  Issuance  by  a  consolidated  railroad  company  of  4  per  cent,  bonds 
to  be  exchanged  for  3%  per  cent  bonds  of  one  of  the  constituent  com- 
panies is  not  an  issuance  of  bonds  against,  or  as  a  lien  on,  a  contract  for 
consolidation  or  merger,  contrary  to  Public  Service  Commissicms  Law 
(Consol.  Laws,  c.  48)  §  56. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  §§  461,  462 ;  Dec. 
Dig.  c3=»l50.] 

2.  BAfLBOADn  €sB>150 — CoNSOTjnATioN — Bond  Issues — Statutes. 

Public  Service  Commissions  L<aw,  §  55,  prohibiting  capitalization  of  any 
contract  for  consolidation  or  lease,  or  the  issuance  of  bonds  against  such 
contract,  and  Penal  Law  (Consol.  Laws,  c.  40)  §  668,  penalizing  a  bond- 
holder in  a  corporation  who  sells  his  vote,  cannot  be  construed  to  apply 
to  a  proposal  for  consolidation  of  railroad  corporations  in  which  4  per 
cent,  bonds  of  the  consolidated  corporations  are  to  be  exchanged  for  SV^ 
per  cent  bonds  of  one  of  the  constituent  companies. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  f|  461,  462 ;  Dec. 
Dig.  <S=150.] 

8.  Railboads  <S=»150 — Consolidation — Bond  Isstte. 

A  proposal  by  the  directors  of  railroad  companies,  looking  toward  a  con- 
solidation of  such  corporations,  that,  If  the  bondholders  of  one  of  the  con- 
stituent companies  will  agree  to  the  consolidation,  the  consolidated  com- 
''  pany  will  exchange  its  4  per  cent  bonds  for  such  of  the  S%  per  cent ' 
bonds  of  the  constituent  company  as  the  owners  thereof  desire  to  ex- 
change, does  not  violate  Railroad  Law  (Consol.  Laws,  c.  49)  §  141,  pro- 
viding that  the  capital  stock  of  a  consolidated  corporation  shall  not  ex- 
ceed the  sum  of  tbe  capital  stock  of  the  constituent  corporations,  nor  shall 
any  bonds  be  Issued  as  a  consideration  for  or  in  connection  with  such  con- 
solidation, when  that  section  is  construed  with  section  142,  authorizing 

4=»FoT  other  cases  lea  tame  taplo  ft  KBT-KUMRXR  in  aU  Key-Numbered  ClgesU  &  Indexes 
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the  consolidated  company  to  issue  Its  bonds  to  retire  the  existing  bonds 
of  constituent  compAnies. 

[Kd.  Note. — For  otber  cases,  see  Railroads,  Cent  .Dig.  §{  461,  462 ;  Dee. 
Dig.  <S=»150.] 

4.  Bailboads  ®=>15 — Consolidation — Bond  Issue — Statute — Construction. 

Tbe  prohibition  in  Railroad  Law,  §  141,  against  Increase  of  capital  and 
Issuance  of  bonds  in  connection  with  a  railroad  consolidation,  being  in 
derogation  of  the  general  authority  to  consolidate,  must  be  strictly  con- 
strued, and  limited  to  indebtedness  already  accrued ;  that  is,  to  principal 
and  past-due  interest. 

lEd.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  §  31;  Dec.  Dig. 
«=»15.] 

Appeal  from  Special  Term,  Westchester  County. 

Suit  by  the  Continental  Securities  Company  and  others  against  the 
New  York  Central  Railroad  Company  and  others.  Judgment  dismiss- 
ing the  complaint  on  its  merits,  and  plaintiffs  appeal.    Affirmed. 

See,  also,  152  N.  Y.  Supp.  1105;  Venner  v.  New  York  Cent  &  H. 
R.  R.,  160  App.  Div.  127,  145  N.  Y.  Supp.  725. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  RICH,  JJ. 

J.  Aspinwall  Hodge,  of  New  York  City,  for  appellants. 

A.  H.  Harris,  of  New  York  City  (Francis  Lynde  Stetson,  of  New 
York  City,  on  the  brief),  for  respondeat  railroad  company. 

Frederick  L.  Allen,  of  New  York  City  (William  W.  Green  and  Mur- 
ray Downs,  both  of  New  York  City,  on  the  brief),  for  respondents 
Mutual  Life  Ins.  Co.  of  New  York  and  Equitable  Life  Assur.  Society 
of  United  States. 

MILLS,  J.  This  is  an  action  brought  by  the  plaintiffs,  as  stockhold- 
ers of  the  New  York  Central  Railroad  Company,  in  their  own  behalf 
and  in  behalf  of  all  other  such  stockholders,  against  the  said  company 
and  certain  other  defendants,  to  enjoin  the  said  company  from  issuing 
certain  4  per  cent,  interest-bearing  bonds  to  replace  and  retire  certain 
outstanding  3^^  per  cent,  bonds  as  an  incident  of  the  proposed  con- 
solidation with  that  company  of  the  Lake  Shore  &  Michigan  Southern 
Railway  Company. 

The  contention  of  the  plaintiflFs  is  that  such  issue  of  the  new  bonds 
would  violate  both  section  141  of  the  Railroad  Law  and  section  55  of 
the  Public  Service  Commissions  Law.  At  the  Westchester  Special 
Term  for  Motions,  upon  a  motion  duly  made,  a  temporary  injunction 
was  granted.  The  justice  presiding  wrote  an  opinion  indicating  that 
he  sustained  the  plaintiffs'  contention.  Very  shortly  thereafter,  the 
case  was  tried  at  the  Westchester  Special  Term  for  Trials.  The  jus- 
tice there  presiding  came  to  the  opposite  conclusion,  and  accordingly 
gave  decision  to  the  defendants,  upon  which  judgment  was  duly  en- 
tered, from  which  the  plaintiffs  appealed  to  this  court. 

There  appears  to  be  no  controverted  question  of  fact  in  the  case.  In 
1898  the  New  York  Central  &  Hudson  River  Railroad  Company,  one 
of  the  predecessor  companies  of  the  present  New  York  Central  Rail- 
road Company,  one  of  the  defendants  here,  purchased  a  large  part, 
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about  90  per  cent.,  of  the  capital  stock  of  the  Lake  Shore  &  Michigan 
Southern  Railway  Company  at  the  rate  of  $200  a  share,  and  paid  for 
the  same  in  its  bonds  bearing  interest  at  the  rate  of  3V^  per  cent.,  se- 
cured by  a  special  pledge  of  the  stock  so  purchased  with  a  certain  trust 
company,  under  a  certain  agreement  which,  among  other  things,  pro- 
vided, in  effect,  that  there  should  be  no  consolidation  of  the  Lake  Shore 
&  Michigan  Southern  Railway  Company  with  the  said  New  York  Cen- 
tral, except  "upon  such  terms  as  shall  be  approved  by  the  holders  of 
75  per  cent,  in  amount  of  the  bonds  secured  by  this  indenture,"  viz., 
said  3%  per  cent,  bonds.  For  some  years  past  the  directors  of  both 
companies  have  beien  considering  the  subject  of  consolidation,  with  the 
result  that  a  proposed  plan  for  such  consolidation  was,  in  December, 
1911,  in  the  form  of  a  circular,  submitted  to  the  holders  of  those  bonds, 
proposing  that,  in  case  the  consolidation  should  be  effected,  the  said 
New  York  Central  would  issue  its  new  bonds  to  replace  the  present 
ones  at  the  same  rate  of  interest ;  but  the  requisite  number  of  consents 
was  not  obtained  from  such  bondholders.'  Thereafter  a  new  or  re- 
vised plan  was  proposed,  by  which  the  new  bonds  to  be  so  issued  and 
used  were  to  bear  four  per  cent,  interest  instead  of  three  and  one-half. 
To  this  plan  the  requisite  consents  were  secured.  Due  application  was 
made  to  the  Public  Service  Commission  of  this  state,  arid  that  commis- 
sion made  its  order  December  12,  1914,  finally  consenting  to  and  ap- 
proving the  proposed  consolidation  and  the  issue  of  the  proposed  new 
bonds.  The  approval  and  consent  of  the  Public  Service  Commissions 
of  certain  other  states  necessary  to  be  had,  namely  Pennsylvania,  Mich- 
igan, and  Illinois,  were  likewise  obtained.  Upon  each  application  to 
either  of  those  commissions  the  plaintiffs  appeared  and  were  heard  in 
opposition.    Thereafter  this  present  action  was  brought. 

The  sole  question  presented  for  determination  by  this  appeal  is 
whether  or  not  the  scheme  of  issuing  4  per  cent,  bonds,  to  refund  and 
replace  such  part  of  the  present  3^  per  cent,  bonds  as  the  holders 
thereof  may  elect  to  have  so  replaced,  will  constitute  a  violation  of  sec- 
tion 141  of  the  Railroad  Law,  and  of  section  55  of  the  Public  Service 
Commissions  Law,  or  of  either  of  them.  The  pertinent  parts  of  those 
sections  are  as  follows : 

"But  in  no  case  shall  the  capital  stock  of  the  corporation  formed  by  such 
consolidation  exceed  the  sum  of  the  capital  stock  of  the  corpordtiona  so  con- 
solidated, at  the  par  value  thereof.  Nor  shall  any  bonds  or  other  evidences  of 
debt  be  Issued  as  a  consideration  for,  or  in  connection  with,  such  consolida- 
tion."   Railroad  Law,  §  141. 

"Nor  shall  the  capital  stock  of  a  corporation  formed  by  the  merger  or  con- 
solidation of  two  or  more  other  corporations,  exceed  the  sum  of  the  capital 
stock  of  the  corporations  so  consolidated,  at  the  par  value  thereof,  or  such  sum 
and  any  additional  sum  actually  paid  tn  cash ;  nor  shall  any  contract  for  con- 
solidation or  lease  be  capitalized  in  the  stock  of  any  corporation  whatever; 
nor  shall  any  corporation  hereafter  issue  any  bonds  against  or  as  a  lien  upon 
any  contract  for  consolidation  or  merger."  Public  Service  Commissions  Law, 
§55.    - 

[  1  ]  It  seems  plain  that  such  proposed  issue  of  the  new  4  per  cent. 

bonds  can  by  no  manner  of  construction  be  held  to  be  in  violation  of 

said  section  55  of  the  Public  Service  Commissions  Law.    Those  new 

bonds  are  not  proposed  to  be  and  will  not  in  any  sense  be  issued 

163  N.I.S.— 66 


Digitized  by 


Google 


882  153  NEW  YORK  SUPPLBMBMT  <Sup.  Ct 

"against  or  as  a  lien  upon  any  contract  for  consolidation  or  merger." 
The  plain  purpose  of  that  particular  statutory  provision  is  to  prohibit 
the  capitalization,  by  a  stock  or  bond  issue,  of  the  mere  contract  for 
consolidation.  Here  the  bonds  are  to  be  issued  as  a  result  of  the  com- 
pleted consolidation,  and  to  be  the  securities  of  the  actually  consoli- 
dated corporation. 

[2]  It  is  my  opinion  that  neither  the  said  section  55  nor  section  668 
of  the  Penal  Law,  cited  by  the  appellants'  counsel  as  indicating  the  pub- 
lic policy  of  the  state,  is  to  be  construed  as  relating  to  the  proposal  of 
a  plan  for  consolidation,  and  the  offer  therein  of  advantages  to  assent- 
ing parties  to  be  realized  as  a  result  of  the  completed  consolidation. 

[3]  The  question  whether  or  not  the  plan  is  in  violation  of  section 
141  of  the  Railroad  Law  is,  upon  the  facts  here,  limited  to  the  question 
whether  the  proposed  increase  of  one-half  of  1  per  cent,  in  the  interest 
rate  upon  the  new  bonds  over  that  upon  the  present,  so  far  as  the  same 
may,  at  the  option  of  the  holders,  be  exchanged,  will  constitute  the  issue 
of  "bonds  or  other  evidences  of  debt  *  *  *  as  a  consideration  for, 
or  in  connection  with,  such  consolidation."  The  following  section  142 
of  the  Railroad  Law  must,  of  course,  be  read  in  connection  with  said 
section  141,  and,  so  read,  it  clearly  shows  that  the  issuing  of  the  new 
bonds  by  the  consolidated  corporation,  to  refund  or  replace  the  old,  is 
not  prohibited,  but,  on  the  contrary,  is  expressly  allowed.  The  statute 
nowhere  contains  any  express  limitation  upon  the  rate  of  interest  of 
the  new  bonds,  and  it  does  not  appear  that  any  such  limitation  may  be 
implied.  Indeed,  the  learned  counsel  for  the  appellants,  in  his  argu- 
ment here,  stated,  in  effect,  that  he  does  not  question  that  "upon  a  con- 
solidation a  bond  of  a  higher  rate  of  interest  may  retire  a  bond  of  a 
lower  rate."  This  much  being  conceded,  there  does  not  appear  to  be 
substantial  force  in  his  contention  that  the  mere  fact  that,  in  the  pro- 
posal issued  by  the  company  seeking  to  effect  the  consolidation,  it  was 
stated  that  the  same,  if  effective,  should  be  upon  condition  that  the 
new  bonds  to  take  up  the  old  should  be  issued  at  the  proposed  increased 
rate  of  interest,  would  make  the  issue  of  the  proposed  new  bonds  a 
violation  of  the  prohibition  contained  in  said  section  141.  If  it  be  com- 
petent, as  a  result  of  the  consolidation,  for  such  company  to  issue  the 
new  bonds  at  an  increased  rate  of  interest,  it  must  also  be  competent 
for  it,  in  its  proposal  to  interested  parties  of  its  plan  for  such  consoli- 
dation, to  state  that  as  one  of  the  features  of  such  plan,  and  the  two 
sections,  141  and  142,  taken  together,  must  not  be  construed  so  as  to 
prevent  such  statement  or  indeed  such  subsequent  issue  of  the  new 
bonds.  No  doubt,  in  a  literary  or  popular  sense,  any  feature  of  the 
plan  set  forth  in  such  proposal  may  be  said  to  be  a  consideration  for 
the  solicited  assents  to  the  plan. 

[4]  Moreover,  it  would  seem  that  the  prohibition  contained  in  said 
section  141,  being  in  derogation  of  the  general  authority  to  consolidate 
otherwise  given,  must  be  strictly,  not  broadly,  construed,  and  there- 
fore must  be  limited  in  its  application  to  the  indebtedness  already  ac- 
crued— that  is,  the  principal  and  any  past-due  interest. 

There  seems  to  be  no  decision  by  any  court  directly  in  point  upon 
this  particular  question.    There  are,  however,  several  such  decisions  by 
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the  courts  of  other  states  applying  this  rule  of  construction  to  various 
constitutional  and  statutory  provisions  limiting  the  amount  of  munici- 
pal indebtedness.  The  learned  justice  at  Special  Term,  in  granting  the 
motion  for  temporary  injunction,  stated  in  his  opinion,  in  effect,  that 
such  provisions  limiting  municipal  indebtedness  must  of  necessity  be 
so  construed,  as  otherwise  the  principal  and  the  interest  to  accrue  in 
the  future  upon  a  relatively  small  municipal  indebtedness  would  exceed 
the  limit.  It  would  seem  that  there  was  an  equal  argument  from  ne- 
cessity in  favor  of  holding  that  an  advantage  set  forth  in  a  proposal 
for  such  consolidation,  to  accrue  to  an  assenting  party  from  the  con- 
solidation, if  effected,  should  not  be  regarded  as  a  consideration  given 
for  such  assent,  and  so  as  violating  said  section  141. 

Therefore  my  conclusion  is  that  the  proposed  issue  of  4  per  cent, 
bonds  to  retire  the  present  iVz  per  cent,  bonds  will  not  violate  either 
section  141  of  the  Railroad  Law  or  section  55  of  the  Public  Service 
Commissions  Law.  Hence  I  advise  that  the  judgment  appealed  from 
be  affirmed,  with  costs. 

The  parties  hereto  having  stipulated  in  open  court  that  a  justice  may 
be  substituted  in  place  of  BURR,  J.,  deceased,  Mr.  Justice  MILLS 
was  so  substituted.  • 

Judgment  affirmed,  with  costs.    All  concur. 


REGAL  HOLDING  CO.  v.  BERGEB. 
(Supreme  Court,  Appellate  Term,  First  Department    Jnne  10,  1915.) 

1.  Vendor  and  Pubchaseb  «=»44 — Contbaci — False  REPBESENTATioNa — Suf- 

rtciENCT  OF  Evidence. 

In  an  action  to  recover  sama  expended  by  plaintiff  In  preparing  to  build 
on  land  which  be  later  refused  to  take  because  the  contract  of  purchase 
was  vitiated  by  false  representations  of  the  seller  that  work  previously 
done  on  the  premises  was  fully  paid  for,  evidence  held  insufficient  to  show 
the  falsity  of  such  representations. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  {{ 
e&-76;   Dec.  Dig.  •8s>44.] 

2.  Customs  and  Usages  4s»19 — Evidence — IklATXBiAi.rry — Faxse  Refkesen- 

TATioNS  BT  Vendor. 

In  an  action  to  recover  sums  which  plaintiff  alleged  he  had  spent  In 
preparing  to  build  upon  premises  which  he  refused  to  buy  because  in 
maUing  the  contract  of  sale  the  defendant  had  falsely  represented  that  all 
work  previously  done  on  the  premises  bad  been  paid  for,  where  there  was 
no  evidence  that  any  member  of  a  labor  union  claimed  to  be  unpaid  for 
such  previous  work,  evidence  was  inadmissible  of  the  custom  of  labor 
unions  to  refuse  to  permit  their  members  to  work  on  premises  for  work 
on  which  other  members  were  unpaid. 

[Ed.  Note. — For  other  cases,  see  Customs  and  Usages,  Cent  Dig.  H  41- 
43,  45,  46;  Dec.  Dig.  <S=»19.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Regal  Holding  Company  against  Morris  Berger. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

^=3For  oUi«r  cases  lee  saine  topic  A  KEY-NUMBER  in  all  Key-Numbered  DIceata  ft  Indezea 
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Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHITA- 
KER.  JJ. 

Mitchell  May,  of  New  York  City,  for  appellant. 

Henry  Kuntz,  of  New  York  City  (Abraham  P.  Wilkes,  of  New  York 
City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  entered  into  a  contract  for  the  purchase 
of  a  lot  of  land  belonging  to  the  defendant.  At  the  time  of  closing  the 
title  the  plaintiflf  refused  to  take  the  property,  on  the  ground  that  a 
previous  owner  had  built  some  foundations  on  the  lot,  and  that  some 
mechanics  and  materialmen  had  unpaid  claims  for  work  and  materials 
furnished  thereon.  It  does  not  appear,  and  it  is  not  claimed,  that  any 
liens  were  filed  against  the  property,  or  that  the  defendant  is  not  in  a 
position  to  convey  good  title  in  accordance  with  his  contract. 

The  plaintiff,  however,  alleges  that  he  entered  into  the  contract  to 
purchase  these  lots  upon  the  false  representation  of  the  defendant  that 
the  work  previously  done  upon  the  premises  was  fully  paid  for ;  where- 
as, in  fact,  there  were  considerable  sums  due  to  members  of  labor  un- 
ions and  of  trade  associations,  and  that  such  associations  have  a  rule 
•forbidding  their  members  from  engaging  or  rendering  any  work,  la- 
bor, or  services,  or  furnishing  any  materials,  upon  any  building,  unless 
and  until  all  persons  who  had  theretofore  rendered  work  or  furnished 
materials  have  been  paid  in  full.  Upon  these  allegations  the  plaintifi 
has  recovered  a  judgment  for  all  sums  which  he  spent  in  reliance  upon 
the  representations  of  the  defendant,  and  especially  in  preparing  to 
erect  a  building  on  the  lot. 

[  1  ]  At  the  trial  some  evidence  was  produced  that  the  defendant  had 
made  the  representations  alleged  in  the  complaint,  and,  though  that 
evidence  is  by  no  means  convincing,  it  would,  I  think,  be  sufficient  to 
sustain  a  finding  on  this  issue.  There  is,  however,  not  the  slightest 
competent  evidence  that  the  representations  were  false.  It  is  true  that 
the  plaintiff  claims  that  he  told  the  defendant  that  he  could  not  get  con- 
tractors to  bid  on  his  plans,  because  they  said  that  the  foundations  were 
not  paid  for;  but  this  testimony  is,  of  course,  only  hearsay,  and  its 
truth  was  never  admitted,  either  expressly  or  impliedly,  by  words  or 
attitude  of  the  defendant. 

[2]  Moreover,  the  plaintiff  was  permitted  to  introduce  testimony  as 
to  the  custom  of  labor  unions  in  refusing  to  permit  their  members  to 
work  so  long  as  any  other  members  were  unpaid  for  work  done  on 
the  same  premises.  Conceding,  without  deciding,  that  this  testimony 
could  ever  be  material  under  the  pleadings,  it  certainly  is  not  material, 
where  there  is  not  a  scintilla  of  evidence  that  any  member  of  a  labor 
union  even  claims  to  be  unpaid. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellants  to  abide  the  event.    All  concur. 
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FLETCHER  v.  ELLIOTT-FISHER  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    June  10,  1915.) 

1.  Appeal  and  EIbrob  €=»1066 — Pbejudiciai.  Ebbob — Ebeoneous  Submission 

or  Issue. 

Where  the  court.  In  an  action  for  wrongful  discbarge,  through  not  hav- 
ing had  called  to  bis  attention  the  fact  that  the  contract  of  employment 
was  terminable  on  two  weeks'  notice,  permitted  the  jury  to  estimate  dam- 
ages on  the  theory  that  such  contract  ran  for  six  months,  there  was  re- 
versible error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  4220; 
Dec  Dig.  <»s>1066.] 

2.  Appbai.  and  Ebbob  ^a>1171 — RevebsaIi — Recovebt  Pabtiaixt  Based  oh 

Kbboneous  Theobt. 

A  verdict  In  an  action  for  wrongful  discbarge  and  for  commissions, 
vitiated  by  the  action  of  the  court  In  allowing  the  jury  to  assess  dam- 
ages In  the  first  cause  of  action  on  the  theory  that  the  contract  of  em- 
ployment ran  for  six  months,  whereas  it  was  terminable  on  two  weeks' 
notice,  could  not  be  allowed  to  stand  for  the  amount  claimed  by  plaintiff 
under  the  second  cause  of  action  for  commissions,  since  the  appellate  court 
could  not  satisfactorily  determine  how  much  the  jury  allowed  on  each 
cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  g{  4546- 
4554;   Dec  Dig.  «s>1171.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Aaron  B.  Fletcher  against  the  Elliott-Fisher  Company. 
From  judgment  for  plaintiff,  and  from  an  order  denying  its  motion  for 
a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHITA- 
KER,  JJ. 

Marshall  H.  Dean,  of  Harrisburg,  Pa.  (Joseph  1.  Green  and 
Chaimcey  E.  Treadwell,  both  of  New  Yoric  City,  of  coimsel),  for  ap- 
pellant. 

Heary  Kuntz,  of  New  York  City  (Abraham  P.  Wilkes,  of  New  York 
City,  of  counsel),  for  respondent 

GUY,  J.  Two  causes  of  action  are  set  up  in  the  complaint.  As  a 
first  cause  of  action  it  is  alleged  that  on  or  about  July  1,  1914,  an  agree- 
ment was  made  between  the  parties  by  which  the  defendant  employed 
the  plaintiff  as  its  salesman  in  a  certain  territory  for  a  period  commenc- 
ing at  the  date  of  the  contract  and  ending  January  1,  1915,  and  that 
the  defendant  wrongfully  discharged  the  plaintiff  on  or  about  August 
17,  1914.  Under  the  second  cause  of  action  plaintiff  claims  that  at 
the  request  of  the  defendant,  and  between  January  1  and  August  17, 
1914,  he  performed  certain  services  for  the  defendant  as  a  salesman, 
of  the  reasonable  and  agreed  value  of  $1,389.03,  and  that  there  is  a 
balance  due  him  thereon  of  $674.03. 

The  agreement  upon  which  the  first  cause  of  action  was  based  is  in 
writing,  and  was  put  in  evidence  by  the  plaintiff.  By  its  terms  the  con- 
tract was  terminable  by  either  party  on  two  weeks'  written  notice.  It 
does  not  appear  that  this  provision  was  called  to  the  attention  of  the 
trial  court,  and  the  action  was  tried  and  submitted  to  the  jury  on  the 
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theory  that  plaintiff's  hiring  was  for  six  months.  On  or  about  January 
1,  1914,  a  similar  contract  was  made  by  the  parties,  which  contract  un- 
der its  terms  terminated  on  or  about  July  1,  1914,  the  date  when  the 
new  agreement  upon  which  the  first  cause  of  action  is  founded  was 
made.  Under  these  agreements  the  plaintiff  was  entitled  to  a  stipu- 
lated commission  on  sales  and  to  receive  a  salary  of  $100  a  month 
chargeable  against  such  commissions.  The  second  cause  of  action  was 
for  the  recovery  of  commissions  under  these  two  contracts,  less  the 
payments  made  to  the  plaintiff  between  January  1  and  August  17,  1914. 

[1]  The  agreement  under  which  the  plaintiff  was  working  at  the 
time  of  his  discharge  being  terminable  on  two  weeks'  notice,  it  was 
clearly  erroneous  to  permit  the  jury  to  estimate  the  plaintiff's  damage 
on  the  theory  that  it  ran  for  six  months  from  July  1,  1914  (Watson  v. 
Russell,  149  N.  Y.  388,  44  N.  E.  161),  and  although  no  error  was  com- 
mitted by  the  trial  judge,  the  specific  provision  in  the  contract  author- 
izing its  termination  on  notice  not  having  been  called  to  his  attention, 
justice  requires  that  the  error  be  corrected  on  this  appeal. 

[2J  The  respondent  claims  that  justice  can  be  done  by  allowing  the 
verdict  to  stand  for  the  amount  claimed  by  the  plaintiff  under  the  sec- 
ond cause  of  action,  $674.03;  but,  as  we  cannot  satisfactorily  deter- 
mine how  much  the  jury  allowed  the  plaintiff  on  each  of  his  causes  of 
action,  a  new  trial  of  the  issues  will  be  necessary. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


BALDWIN  et  al.  v.  BAX  EEALTX  CO.  et  at 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department    June  4,  191S.) 

COBPORATioiTs  i©=>68 — Capital  Stock — ^WiTHDaAWAL  or  Capitai,. 

The  owner  of  all  the  stock  In  a  racing  association  organized  a  realty 
company,  of  which  be  also  owned  all  the  stock.  The  realty  company 
bought  land  owned  by  the  racing  association  and  gave  its  stock  In  pay- 
ment therefor,  which  was  received  by  the  owner  of  the  remainder  of  the 
stock.  Subsequently  the  land  was  reconveyed  to  the  racing  association, 
and  money  loaned  on  the  strength  of  its  ownership  thereof.  Held,  that 
there  was  no  withdrawal  of  capital  within  the  meaning  of  the  statute. 

[Ed.  Note. — ror  other  cases,  see  Ctorporatlons,  Cent  Dig.  §§  181-183, 
449;   Dec.  Dig.  <S=968.] 

Appeal  from  Special  Term,  King.s  County. 

Action  by  Arthur  J.  Baldwin  and  others,  as  executors  of  Joseph 
D.  Carroll,  deceased,  against  the  Bay  Realty  Company  and  others. 
From  a  judgment  for  defendants,  plaintiffs  appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON,  and 
RICH,  JJ. 

Martin  Conboy,  of  New  York  City,  for  appellants. 
James  M.  Gray,  of  Brooklyn  (Lynn  C.  Norris,  of  Brooklyn,  on  the 
brief),  for  respondents. 
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THOMAS,  J.  Engeman  owned  all  the  stock  of  the  Brighton  Beach 
Racing  Association,  who  owned  the  land  in  question.  To  deal  in  real 
estate,  and  to  do  other  things,  Engeman  formed  the  Bay  Realty  Com- 
pany, and  all  the  stock  was  issued  to  him,  save  25  shares,  issued  to 
persons  whom  he  comrhanded;  but  he  in  fact  owned  such  shares. 
Engeman  personally  offered  to  sell  the  land  to  the  Bay  Company  for 
$100,000,  subject  to  a  mortgage  of  $74,800  and  taxes  and  its  note  for 
$2,500,  and  to  accept  in  payment  975  shares  of  its  stodk.  The  Say 
Company  passed  a  resolution  to  purchase  the  property  on  the  terms 
named,  "and  that  the  officers  issue  shares  of  stock  of  this  company  and 
deliver  the  same  to  W.  A.  Engeman,  accepting  in  full  payment  therefor 
a  deed  of  said  real  estate."  In  fulfillment  of  this  contract  made  with 
Engeman,  the  Brighton  Company  conveyed  the  land  to  the  Bay  Com- 
pany ;  but  there  is  no  evidence  that  it  ever  received  the  stock  or  any 
consideration  beyond  the  $1  recited  in  the  deed.  So  Engeman,  own- 
ing all  the  stock  of  the  Brighton  Company,  which  had  the  property, 
sold  it  to  the  Bay  Company,  and  received  therefor  975-  shares  of  stock, 
which  had  already  been  issued  to  him,  and  the  Brighton  Company 
received  nothing.  Later  the  Bay  Company  reconveyed  to  the  Brighton 
Company,  subject  to  the  same  mortgage,  taxes,  assessments,  and  all 
leases.  So  the  situation  was  that  the  Brighton  Company  again  had  title 
to  the  land,  which  Engeman  had  taken  from  it  without  any  considera- 
tion ;   Engeman  had  title  to  the  stock,  which  he  had  had  at  all  times. 

As  between  the  two  companies,  the  Bay  Company  may  the  least 
complain.  It  took  land  from  the  Brighton  Company,  knowing  that  it 
was  contrived  so  that  the  Brighton  Company  should  receive  nothing 
of  value  for  it,  and  that  Engeman  should  keep  the  entire  considera- 
tion, viz.,  the  975  shares  of  stock,  which  were  apparently  already  his 
property.  The  Brighton  Company,  by  the  reconveyance,  received 
what  belonged  to  it,  and  the  Bay  Company  surrendered  what  it  had 
in  the  first  instance  knowingly  taken  away  from  the  Brighton  Com- 
pany without  paying  any  equivalent.  It  is  the  only  feature  of  the 
transaction  that  has  a  semblance  of  lawfulness.  But  it  seems  that  as 
a  part  of  the  plan  of  reconveyance  the  Brighton  Company  released 
Engeman  from  an  indebtedness  of  $300,000.  What  was  that  indebt- 
edness ?  Engeman  owned  the  stock  of  the  Brighton  Company ;  hence 
through  the  company  he  owned  all  its  property;  he  owed  the  com- 
pany at  least  $300,000;  it  in  form  forgave  him  the  debt  when  he  caus- 
ed the  land,  which  he  had  taken  from  it  without  consideration  to  it, 
to  be  reconveyed.  It  was  a  matter  entirely  between  Engeman  and  the 
Brighton  Company,  just  as  the  pretended  issuing  of  the  stock  of  the 
Bay  Company  for  the  conveyance  to  it  was  a  matter  from  which  the 
Brighton  Company  was  excluded.  There  was  no  consideration  di- 
verted from  the  Bay  Company.  There  was  no  agreement  to  pay  it 
anything.  Indeed,  there  is  no  evidence  that  the  Brighton  Company 
had  any  agreement  with  the  Bay  Company.  The  land  was  not  with- 
drawn to  be  delivered  to  Engeman,  stockholder  of  the  Bay  Company, 
but  to  become  again  the  property  of  the  Brighton  Company.  The 
advantage  to  Engeman  was  not  as  the  stockholder  and  sole  stock  own- 
er of  record  of  the  Bay  Company,  but  as  the  sole  stockholder  of  the 
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Brighton  Company.  The  conveyance  to  the  Bay  Company  was  to 
give  value  to  stock  of  that  company  and  correspondingly  diminish  the 
value  of  the  stock  of  the  Brighton  Company.  So  Engeman  by  the  first 
conveyance  helped  himself  by  augmenting  the  value  of  his  Bay  stock. 
But  he  thereby  liurt  the  value  of  the  Brighton  stock.  Then  he  undid 
what  had  been  done,  and  restored  affairs  to  the  first  position.  The 
Brighton  Company  was  a  mere  form  used  by  Engeman  for  operation. 
Tlie  Bay  Company  was  something  made  to  mask  his  personal  action. 
As  he  says  respectmg  the  deed  to  the  Bay  Company,  "I  ordered  it  done, 
and  it  was  done."  So,  when  he  ordered  it  undone,  it  was  undone. 
After  the  return  of  the  property  to  the  Brighton  Company,  whereby 
was  corrected  an  unlawful  act,  persons  loaned  money  on  the  security 
of  the  land  and  bought  some  of  the  land.  They  bought  it  from  the 
Brighton  Company  that  of  right  had  title  to  it.  Who  was  harmed? 
Mr.  Carroll  had  loaned  Engeman  money,  and  the  975  shares  of  the 
Bay  Company  stock  were  pledged  as  collateral.  Years  passed;  the 
certificates  in  blank  were  found  after  his  death  untransferred  on  the 
books.  During  all  this  time  he  had  left  Engeman  the  apparent,  as  he 
was  the  legal,  owner  of  the  stock.  Thus  enabled  to  do  all  the  acts  that 
a  stockholder  could  lawfully  do,  and  by  his  ownership  to  manage  the 
company,  what  Engeman  did,  and  his  only  commendable  act,  was  to 
restore  the  land  to  the  Brighton  Company,  from  which  it  had  been 
taken  without  right  and  without  consideration. 

That  was  not  withdrawal  of  capital  within  the  meaning  of  the  stat- 
ute.   The  judgment  should  be  affirmed,  with  costs. 

The  parties  hereto  having  stipulated  in  open  court  that  this  case 
may  be  disposed  of  by  a  court  of  four,  the  decision  is  as  follows: 

Judgment  affirmed,  with  costs.    All  concur. 


BECK  v.  MAX  BONWIT  &  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department    June  10,  1915.) 

1.  Master  and  Servant  <S=>6 — Evidence  of  Eufloyixent. 

In  an  action  for  wrongful  discharge,  where  It  was  denied  that  the  presi- 
dent of  defendant  corporation  signed  the  written  contract  of  employment 
when  plaintiff  signed,  conversations  of  the  president  with  the  plaintiff,  at 
the  time  of  the  alleged  making  of  the  contract,  that  the  plaintiff  should 
pay  certain  "binder  money"  before  the  president  would  sign  the  contract, 
were  Improperly  excluded  from  evidence  on  the  ground  that  all  matters 
had  been  embodied  In  a  written  contract,  since,  in  determining  the  proba- 
bility of  the  conflicting  evidence  as  to  whether  the  president  signed,  the 
surrounding  circumstances  and  conversations  forming  the  res  gestae  were 
material. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  6; 
Dec.  Dig.  <&=>6.] 

2.  Master  and  Servant  ®=s>6 — Evidexcb  of  Bmpi^yment. 

In  an  action  against  defendant  corporation  for  wrongful  discharge, 
where  the  Issue  litigated  was  whether  the  defendant's  president  signed 
the  written  contract  of  employment  when  the  plaintiff  did,  evidence  that 
such  president  and  his  attorney  stated  that  he  would  not  sign  the  contract 
until  the  otlicers  of  the  corporation  had  been  elected.  In  view  of  proposed 
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testimony  that  at  sacb  time  such  president  and  other  ofScers  had  not  been 
actually  elected,  was  improperly  excluded  from  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  6; 
Dec.  Dig.  <8=96.] 

3.  Trial  ®=>251 — Instbuctions — CoNFOEMrry  to  Issues. 

In  an  action  for  wrongful  discharge,  .where  the  parties  did  not  litigate 
the  question  whether  plaintiff's  employment,  after  he  had  signed,  but  de- 
fendant, as  it  contended,  had  not  signed,  a  written  contract,  constituted 
an  acceptance  by  defendant  of  the  incomplete  written  engagement,  but  the 
only  issue  was  whether  defendant's  president  had  signed  the  contract 
when  plaintiff  did,  the  giving  of  the  charge  that  where  a  proposition  Is 
'  made  In  writing,  and  Is  accepted  and  acted  upon  by  the  other  party  ver- 
bally or  by  ^cts,  a  contract  as  binding  as  if  it  were  in  writing  results, 
though  abstractly  correct,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  S{  687-595 ;  Dec.  Dig. 
®=»251.] 

4.  Mastbb  and  Sbbvaht  ^s>42—WKOSQTaL  DiscHiisoE — Measube  or  Daic- 

AOES. 

Where  plaintiff  was  hired  at  a  salary  of  $75  a  week,  and  was  wrong- 
fully discharged  before  the  expiration  of  the  period  of  hiring,  and  there- 
after secured  a  position  paying  him  $100  a  week,  in  his  action  for  the 
wrongful  discharge  his  measure  of  damages  was  the  amount  of  his  wages 
for  the  entire  period  covered  by  the  contract,  less  the  wages  received  un- 
der the  new  employment 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §{ 
64r56;   Dec  Dig.  «=942.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Louis  Beck  against  Max  Bonwit  &  Co.,  Incorporated. 
From  judgment  for  plaintiff,  and  from  an  order  denying  its  motion  for 
new  trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHITA- 
KER,  JJ. 

Leo  Oppenheimer,  of  New  York  City,  for  appellant 

I.  Gainsburg,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  [1,  2]  The  plaintiff  sues  upon  a  written  contract 
which  he  claims  was  made  on  November  15,  1913.  It  is  not  disputed 
that  on  that  date  the  plaintiff  met  Max  Bonwit,  who  was  at  the  time 
the  actual  or  prospective  president  of  the  defendant  corporation,  and 
that  the  plaintiff  then  signed  an  agreement  to  enter  into  the  employ 
of  the  corporation  at  a  salary  of  $75  per  week  for  one  year.  It  is  also 
not  disputed  that  after  the  corporation  began  to  do  business  the  plain- 
tiff did  enter  its  employ  and  was  paid  the  sum  of  $75  per  week  until 
discharged  on  February  13th.  The  sole  issue  litigated  at  the  trial  was 
whether,  at  the  time  that  the  plaintiff  signed  the  contract,  the  defendant 
also  signed  it,  by  Max  Bonwit,  its  president.  Max  Bonwit's  attorney 
absolutely  denied  that  he  did  sign  it  at  that  time.  In  determining  the 
probability  of  the  conflicting  stories,  the  surrounding  circumstances  and 
conversations  constituting  part  of  the  res  gestae  were  certainly  mate- 
rial. The  defendant  therefore  attempted  to  show  that  at  the  meeting 
on  November  15th  he  had  conversations  with  the  plaintiff  that  before 
the  corporation  would  enter  into  a  binding  contract  the  plaintiff  was 
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to  pay  certain  "binder  money."  This  was,  however,  excluded,  appar- 
ently on  the  ground  that  the  conversation  had  been  embodied  in  the 
written  contract.  Obviously,  this  ruling  would  have  been  correct  if 
the  defendant  had  been  seeking  to  vary  the  terms  of  an  established 
writing ;  but  it  bore  directly  upon  the  issue  of  whether  the  defendant 
had  entered  into  any  writing  which  did  embody  previous  conversations. 
In  the  same  manner  the  defendant  was  precluded  from  showing  that 
Max  Bonwit  and  his  attorney  stated  that  he  would  not  sign  the  con- 
tract until  the  officers  of  the  corporation  had  been  elected,  yet  this  tes- 
timony coupled  with  proposed  testimony  that  at  that  time  no  officers 
had  been  elected,  was  clearly  material.  ^ 

[3]  If  these  errors  were  the  only  errors  in  the  record,  it  might  be 
possible  to  argue  that  they  were  not  necessarily  material ;  but  the  trial 
justice  also  erroneously  charged  at  the  very  end  of  his  charge : 

"Where  the  proposition  Is  made  in  writing  by  one  party,  and  Is  accepted  and 
acted  upon  by  the  other  party,  either  verbally  or  by  action  under  It,  It  is  as 
binding  a  contract  as  If  it  were  in  writing." 

Unquestionably  as  an  abstract  proposition  of  law  this  statement  is 
correct,  and  even  though  the  complaint  as  amplified  by  the  bill  of  par- 
ticulars sets  forth  a  written  contract  I  should  not  consider  that  this 
charge  was  necessarily  erroneous,  provided  the  parties  had  actually 
litigated  as  an  issue  the  question  of  whether  the  plaintiff's  subsequent 
employment  constituted  an  acceptance  of  an  incomplete  contract  No 
such  issue  was,  however,  even  suggested  at  the  trial,  and  the  defendant 
was  never  called  upon  to  show,  and  even  in  one  instance  precluded 
from  showing,  that  this  employment  was  at  its  inception  a  personal 
employment  by  Max  Bonwit. 

[4]  In  addition,  the  judgment  is  based  upon  a  wrong  measure  of 
damages.  The  plaintiff  performed  no  work  from  February  15th  to 
April  27th,  so  that  during  that  time  he  lost  $875  in  wages.  Thereafter, 
however,  he  secured  a  position  at  $100  per  week,  and  still  had  that  po- 
sition on  October  8th,  the  date  of  the  trial.  During  that  period  he 
therefore  earned  $25  a  week  more  than  he  would  have  earned  if  he 
had  remained  in  the  defendant's  employ.  The  damages  to  which  he 
was  entitled  are  the  loss  of  wages  for  the  whole  period  covered  by  the 
contract,  and  against  the  loss  of  wages  for  the  first  part  of  this  period 
should  be  balanced  the  excess  of  wages  for  the  latter  part  of  the  time. 
Up  to  the  date  of  the  trial  he  had  received  in  wages,  therefore,  only 
$275  less  than  he  would  have  received  if  he  had  remained  in  defend- 
ant's employ,  and  the  learned  trial  justice  erred  in  charging  the  jury 
that  the  damages  amount  to  $875. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 
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PINES  ▼.  NOVICE  et  aL 
(Sapieme  Court,  Appellate  Division,  Second  Department    May  25,  1915.) 

1.  MoBTOA&ES  ^=>144 — BioHTS  or  Mobtoaoee. 

The  owner  of  a  second  mortgage  on  land  bongbt  In  by  the  dty  of  New 
York,  under  Greater  New  York  Charter  (liflws  1901,  c  466)  }  1033,  for 
unpaid  taxes,  has  snch  an  Interest  that  he  Is  entitled  to  Invoke  the  aid 
of  equity  to  prevent  the  foiedosure  ot  the  Uen  by  one  holding  it  for  the 
benefit  of  the  mc^tgagor. 

[Bd.  Note.— For  other  casee,  see  Mortgages,  Cent  Dig.  Si  285-289;  Dec. 
Dig.  <Ss»144.} 

2.  MOBTGAOES   ®=»144 — MOBTGAOOB — ^DtJTJ  Of. 

It  Is  the  duty  of  the  mortgagor,  or  those  holding  under  him,  to  pay 
taxes  and  assessments  and  keep  the  mortgaged  premises  free  from  liens; 
and  he  cannot  allow  the  pr<9>erty  to  be  sold  for  taxes,  and  then  acquire 
the  tax  Uens  indirectly,  so  as  to  defeat  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  fS  28S-289 ;  Dea 
Dig.  <S=»144.] 

3.  Taxation  «=»708 — ^Fobeclosube  of  Lien— Defaults— Vacation. 

Where  a  mortgagee,  who  was  party  to  an  action  to  foreclose  a  tax 
Hen,  defaulted,  and  the  Hen  was  foreclosed  by  a  third  person  acting  for 
the  benefit  of  the  mortgagor,  the  question  whether  the  mortgagor  gave 
the  mortgagee  money  to  discbarge  the  lien  cannot  be  determined  on  mo- 
tl(«  to  vacate  the  Judgment 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  |S  1291-1297, 
1406.  1635-1642;    Dec.  Dig.  «=>708.1 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Dora  Pines  against  Sadie  Novick  and  others,  in  which  the 
Eagle  Savings  &  Loan  Company  was  impleaded.  From  an  order  deny- 
ing a  motion  of  the  last-named  defendant  to  open  its  default,  it  ap- 
peals.   Order  reversed,  and  default  vacated. 

Argued  before  JENKS,  P.  J.,  and  THOMAS.  STAPLETON,  and 
RICH,  JJ. 

Almet  Reed  Latson,  of  New  York  City,  for  appellant 
Michael  Furst,  of  Brooklyn,  for  respondent 

STAPLETON,  J.  The  action  is  to  foreclose  a  tax  lien.  The  plain- 
tiff alleges  that  her  assignor  purchased  it  from  the  city  of  New  York. 
The  owner  of  the  estate  in  the  lands  assessed  for  taxation,  mortgagees, 
and  tenants  are  made  parties  defendant  and  were  served  with  sum- 
mons. The  only  allegations  in  the  complaint  relating  to  the  defendants 
are: 

The  defendants  failed  to  pay  Interest  on  the  tax  lien  within  the  statutory 
period;  the  plaintiff  elected  that  the  full  amount  of  the  tax  Hen  become  due 
and  payable;  and  the  defendants  have  or  may  have  an  interest  or  lien  in- 
ferior and  subordinate  to  the  Hen  of  the  plaintiff  in  the  real  property  de- 
scribed In  the  complaint 

Title  5,  chapter  17,  of  the  Greater  New  York  Charter,  as  amended  by 
chapter  490  of  the  Laws  of  1908,  authorizes  the  sale  of  the  city's  lien 
for  taxes,  assessments,  and  water  rents,  and  prescribes,  directly  and  by 
reference  to  other  provisions  of  law,  the  procedure  for  the  foreclosure 
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of  the  tax  Hen.  The  defendant  appellant  is  the  junior  mortgagee.  It 
defaulted  in  pleading,  and  judgment  of  foreclosure  and  sale  was  enter- 
ed against  it.  Then  it  discovered  that  the  owner  of  the  estate  in  the 
mortgaged  premises  is  the  owner  of  the  tax  Hen,  and  that  the  plaintiff 
is  the  owner's  alter  ego.  It  further  discovered  that,  without  appellant's 
assent  and  without  foundation  in  the  complaint,  the  judgment  of  fore- 
closure and  sale  directed  a  sale  subject  to  a  mortgage  superior, to  the 
one  held  by  it,  and  subject  to  a  lease,  made  subsequently  to  the  com- 
mencement of  this  action,  for  the  term  of  50  years  at  a  monthly  rental 
of  $10.  It  is  evident  that  the  senior  mortgagee  is  appeased  by  the 
provision  for  its  protection,  and  that  the  lease  for  an  inordinate  term 
at  an  absurd  rental  could  have  no  other  purpose  than  to  weaken,  if  not 
destroy,  the  power  of  the  appellant  to  protect  itself  upon  the  sale. 

At  this  step  in  the  progress  of  the  litigation  the  appeUant  made  a 
motion  to  open  its  default  in  pleading,  for  leave  to  plead  such  of  the 
facts  as  are  pertinent,  demanding  judgment  that  the  tax  lien  be  ex- 
tinguished, and  for  such  equitable  relief  as  would  enable  the  appellant 
to  discharge  the  lien  of  record.  That  motion  was  denied.  From  the 
order  denying  it  this  appeal  is  taken. 

[  1  ]  It  is  our  opinion  that  the  order  should  be  reversed  and  the  mo- 
tion granted.  Equity  has  jurisdiction.  The  owner  of  a  specific  lien 
in  the  real  property  involved  is  qualified  to  ask  the  relief  demanded, 
and  that  relief  is  essential  to  the  protection  of  the  property  rights  of 
the  appellant.  Section  1033,  Greater  New  York  Charter,  ut  supra; 
People  ex  rel.  Oakley  v.  Bleckwenn,  126  N.  Y.  310,  316,  317,  27  N.  E. 
376. 

[2]  It  is  the  duty  of  the  mortgagor,  or  those  holding  under  him  the 
estate  in  the  real  property,  to  pay  taxes  and  assessments  and  keep  the 
mortgaged  premises  free  from  the  paramount  governmental  lien.  The 
taxes  and  assessments  constitute  a  legal  charge  upon  the  estate,  and 
riot  upon  the  mortgage.  The  mortgagor  or  his  grantee  cannot,  by  pay- 
ment of  taxes  and  assessments,  acquire  in  the  mortgaged  premises  any 
right,  title,  or  interest  hostile  to  the  mortgagee.  Oliphant  v.  Bums, 
146  N.  Y.  218,  40  N.  E.  980;  Faure  v.  Winans,  Hopkins,  283 ;  Medley 
V.  Elliott,  62  111.  532,  535 ;  Ralston  v.  Hughes,  13  111.  469,  476;  Fuller 
v.  Hodgdon,  25  Me.  243,  249. 

[3]  We  cannot  accept  as  controlling  upon  this  motion  the  plaintiff's 
statement  that  the  mortgagor  gave  the  appellant  money  with  which  to 
pay  the  taxes  and  assessments  for  which  the  lien  was  sold,  and  we  are 
not  required  to  indicate  what  would  be  the  legal  effect  of  the  proof  of 
that  fact  upon  a  trial  had  upon  appropriate  pleadings  between  proper 
parties.  We  may  not  heed  the  claim  of  the  plaintiff  that  the  appellant's 
mortgage  had  an  inequitable  origin.  That  question  is  not  before  the 
court  in  any  manner  fit  for  determination  upon  this  appeal. 

Order  denying  motion  to  open  defendant  Eagle  Savings  &  Loan 
Company's  default  in  pleading,  and  to  vacate  the  judgment  of  fore- 
closure and  sale,  reversed,  without  costs,  and  motion  granted,  upon 
payment  of  plaintiff's  taxable  disbursements  to  date,  and  upon  the 
filing  by  appellant,  at  plaintiff's  election,  of  a  stipulation  to  try  the 
cause  at  the  June  Special  Term.    All  concur. 
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PACKARD  et  aL  v.  LAWLER.    (No.  7489.) 

(Supreme  (3ourt,  Appellate  DlTision,  First  Department.    June  11,  1915.) 

Venue  «=»14 — Place  of  Tbansaction — Residence  of  Defendant. 

An  action  on  a  note  dated  and  made  payable  in  a  county,  evidencing  a 
loan  made  to  the  maker  residing  tliere,  defended  on  tiie  ground  of  usury 
based  on  an  agreement  made  there,  should  be  tried  there,  and  a  motion  to 
transfer  place  of  trial  to  that  county  should  be  granted. 

[£d.  Note.— For  other  cases,  see  Venue,  Cent  Dig.  i§  21,  27 ;  Dec.  Dig. 
«=»14.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Moses  Packard  and  another  against  Richard  Lawler. 
From  an  order  denying  motion  to  change  place  of  trial,  defendant  ap- 
peals.   Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Frank  J.  Ryan,  of  New  York  City,  for  appellant. 
Isaac  Josephson,  of  New  York  City,  for  respondents. 

PER  CURIAM.  It  appears  in  this  case  that  the  whole  transaction 
took  place  in  the  city  of  Syracuse,  Onondaga  county.  The  note  was 
dated  there,  was  payable  there,  and  the  loan  was  made  to  the  defend- 
ant, who  resides  there ;  and  if  the  transaction  was  usurious,  it  was  the 
result  of  an  agreement  made  there.  We  think  this  action  should  be 
tried  where  the  whole  transaction  occurred. 

The  order,  therefore,  is  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  to  transfer  the  place  of  trial  to  Onondaga  county 
granted. 


PEOPLB  ex  reL  MARTIN,  Dist.  Atty.,  v.  BRADT,  Judge,  et  al.  (No.  7414.) 
(Supreme  Court,  Appellate  Division,  Krst  Department    June  11,  1915.) 

1.  Obiviinai.  Law  4=3627^ — Tbial — ^Inspection  of  Minutes  or  Gband  Jubt 

— Autrokitt  of  Coukt. 

A  Justice  of  the  Supreme  Court  had  authority  to  grant  defendant  un- 
der indictment  leave  to  inspect  the  minutes  of  the  grand  Jury,  for  the 
purpose  of  moving  to  dismiss  the  indictment  on  the  ground  that  the  evi- 
daace  before  the  grand  Jury  was  insufficient. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {§  1431,  1434, 
1436;  Dec.  Dig.  «=>027%.] 

2.  PBOBIBITION    «s=>10  —  JUBIBDICTION    OF    JUDOB  —  BXAiaNXNO    MiMUTES    OF 

Gband  Jubt. 

Application  for  prohibition  against  a  Judge  to  prevent  his  granting  leave 
to  a  defendant,  under  indictment,  to  examine  the  minutes  of  a  grand  Jury, 
cannot  be  granted,  ttie  order  not  being  without,  or  in  excess  of,  his  Juris- 
diction. 

[Ed.  Note. — For  other  cases,  see  Prohlbitian,  Cent  Dig.  {{  37-66;  Dec. 
Dig.  «8!=»10.] 

Application  by  the  People,  on  the  relation  of  Francis  Martin,  Dis- 
trict Attorney,  to  make  absolute  an  alternative  writ  of  prohibition 
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against  John  J.  Brady,  Judge,  and  others.    Application  denied,  and  al- 
ternative writ  vacated. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Francis  Martin,  of  New  York  City,  in  pro.  per. 

Henry  W.  Unger,  of  New  York  City,  for  defendant  Palmieri. 

SCOTT,  J.  [1,  2]  The  relator  is  district  attorney  of  the  county  of 
Bronx.  The  respondent  John  J.  Brady  is  a  justice  of  the  Supreme 
Court.  The  respondent  Palmieri  has  been  indicted  by  the  grand  jury  of 
the  county  of  Bronx  upon  l^o  indictments,  one  charging  him  with  sub- 
ornation of  perjury,  and  the  other  with  conspiracy  to  obstruct  justice. 
Said  Palmieri  moved  before  the  respondent  John  J.  Brady,  sitting  as  a 
justice  of  the  Supreme  Court,  for  leave  to  inspect  the  minutes  of  the 
grand  jury ;  his  avowed  purpose  being  to  move  to  dismiss  said  indict- 
ments upon  the  ground  that  the  evidence  before  the  grand  jury  was  in- 
sufficient to  justify  the  finding  of  the  indictments.  Mr.  Justice  Brady 
has  announced  his  intention  to  grant  the  motion,  and  the  object  of  the 
writ  now  applied  for  is  to  restrain  him  from*  so  doing. 

It  is  clear  that  this  application  cannot  prevail.  The  only  function 
of  a  writ  of  prohibition  is  to  prevent  a  court  or  a  judicial  officer  from 
acting  without  jurisdiction,  or  in  excess  of  its  or  his  jurisdiction.  The 
order  which  Mr.  Justice  Brady  has  announced  his  intention  of  making 
is  neither  outside  of  or  beyond  his  jurisdiction.  He  has  the  power  to 
make  it,  if  in  his  judgment  a  proper  case  is  presented  by  the  applicant 
for  the  order.  The  conditions  upon  which  such  an  order  may  prop- 
erly be  made  were  discussed  with  some  care  by  this  court  in  Re 
Montgomery,  126  App.  Div.  72,  110  N.  Y.  Supp.  793.  It  was  pointed 
out  there  that  the  motion  should  never  be  granted,  unless  the  court 
was  satisfied  that  it  was  made  in  good  faith,  for  the  purpose  of  mov- 
ing to  dismiss  the  indictment  upon  one  of  the  grounds  upon  which  such 
a  motion  can  legally  be  made.  That  the  court  shall  be  so  satisfied  is 
sine  qua  non  to  the  granting  of  the  motion.  But,  even  if  so  satisfied, 
it  is  not  obligatory  upon  the  court  to  grant  the  motion,  for  there  may 
be  many  cases  in  which  a  disclosure  of  the  evidence  heard  by  the  grand 
jury  would  serve  to  defeat  the  ends  of  justice.  The  relator  insists  that 
this  is  just  such  a  case;  but  that  is  a  question  which  we  are  not  called 
upon  to  decide,  and  upon  which  we  refrain  from  expressing  an  opin- 
ion. The  authority  and  the  responsibility  rest  upon  the  respondent, 
and  we  have  no  power  to  control  his  action  in  that  regard.  The  weight 
and  cogency  of  the  reasons  urged  against  the  granting  of  the  order  are 
to  be  determined  by  the  respondent,  and  doubtless  have  been  pre- 
sented to  and  considered  by  him.  If  they  have  not  all  been  so  consid- 
ered, it  is  open  to  the  relator  to  seek  a  reargument  of  the  motion. 
There  is  nothing  presented,  however,  to  justify  our  interference. 

The  application  must  be  denied,  and  the  alternative  writ  vacated. 
All  concur. 
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In  re  DOLB. 
(Supreme  Oourt,  Appellate  Division,  Second  Department.    May  25,  1915.) 

1.  Executors  and  Admikistratoks  *=>241 — CLArMS — ^Allowance. 

The  allowance  of  a  claim  by  the  administrator  prima  facie  establishes 
its  validity. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  iS  827,  849;  Dec.  Dig.  «s>241.] 

2.  EXECUTOBS  and  ADKINISTBATOBS  4=»221 — CI.AIKS — Pbesdmptions. 

A  claim  for  board  and  lodging,  presented  by  the  son-in-law  of  intestate, 
heid  improperly  allowed,  where  it  had  grown  stale  in  deceased's  lifetime; 
no  bill  or  claim  ever  having  been  presented,  though  deceased  was  able  to 
pay  the  same. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  SS  901-903%,  1858,  1861-1863,  1865,  1866,  1871-18T4,  1876 ;  Dec.  Dig. 
®=»221.] 

Appeal  from  Surrogate's  Court,  Kings  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Margaret 
A.  Dole,  as  administratrix  of  Bridget  Quinn,  deceased.  From  a  decree 
of  the  Surrogate's  Court,  John  Quinn,  one  of  the  next  of  kin,  ap- 
peals.   Modified  and  remitted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Emanuel  G.  Bullard,  of  Jamaica,  for  appellant. 
William  R.  Hill,  of  New  York  City,  for  respondent 

PER  CURIAM.  [1]  Notwithstanding  that  the  allowance  of  the 
claim  by  the  administrator  established  prima  facie  its  validity  (Matter 
of  Warrin,  56  App.  Div.  414,  67  N.  Y.  Supp,  763),  and  that  unques- 
tionably the  claimant  lodged  and  boarded  the  intestate  for  the  period 
covered  by  his  claim,  we  think  that  the  claim  cannot  be  allowed.  The 
law  should  not  imply  an  obligation  to  pay,  inasmuch  as  the  claimant  is 
a  son-in-law  of  the  intestate  and  received  her  into  the  home  occupied 
by  him  and  his  wife  (Gall  v.  Stark,  98  111.  App.  121 ;  ■  Gerz  v.  Weber, 
151  Pa.  396,  25  Atl.  82).  See,  too,  Collyer  v.  CoUyer,  1 13  N.  Y.  at  449, 
21  N.  E.  114.  The  theory  of  the  claimant,  however,  is  that  the  intestate 
agreed  to  pay  a  weekly  sum  for  her  board  and  lodging.  Either  such 
a  contract  should  have  been  in  writing,  or,  if  based  upon  parol  evi- 
dence, the  evidence  should  have  emanated  from  disinterested  witness- 
es, or  have  been  corroborated  by  them  in  all  substantial  particulars. 
Rosseau  v.  Rouss,  180  N.  Y.  at  121,  72  N.  E.  916,  citing  authorities. 

Aside  from  the  testimony  of  the  claimant  and  that  of  his  wife,  who 
is  the  administrator,  there  is  but  slight  proof  to  establish  the  claim ; 
and  this  proof  is  confined  substantially  to  the  testimony  of  a  woman 
with  whom  the  intestate  boarded  for  six  months,  about  two  years  be- 
fore her  death.  Her  testimony  is  that  the  intestate  insisted  upon  pay- 
ment of  board  to  her,  and  told  her  to  take  payment  of  $5  a  week, 
"because  that  was  what  she  always  paid  to  her  daughter."  Even  this 
bit  of  testimony  is  consistent  with  the  fact  that  the  intestate  had  dis- 

4t=»For  otber  cases  8M  nine  topic  A  KBY-NUUBBR  In  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


896  158  NEW  TOBK  8UI>PLEMBNT  (Sup.Ct. 

charged  any  obligation  to  the  claimant.  If  the  intestate  had  agreed  to 
pay  a  weekly  sum  for  her  board  and  lodging,  no  reason  is  suggested 
why  credit  was  thus  extended  to  her  for  all  these  years.  On  the  other 
hand,  it  is  clear  enough  that  she  was  able  to  pay,  and  that  her  moneys 
were  available.  Her  daughter  testified  that,  as  a  rule,  the  intestate 
was  very  particular  about  payment  of  her  bills,  but  adds  that  her  moth- 
er "wanted  to  keep  whatever  money  she  had ;  she  wanted  to  hold  onto 
the  little  she  had  in  her  own  name  as  hers ;  it  would  be  all  mine  final- 
ly." The  final  words  might  afford  an  additional  reason  why  the  daugh- 
ter and  her  husband  would  receive  the  intestate  as  a  guest. 

[2]  There  is  no  proof  that  any  bill  or  claim  was  ever  presented  to 
the  intestate  during  her  lifetime.  This  omission  requires  careful  scru- 
tiny of  the  claim  and  very  satisfactory  proof  thereof.  Kearney  v.  Mc- 
Keon,  85  N.  Y.  136;  Matter  of  Van  Slooten  v.  Wheeler,  140  N.  Y. 
624,  35  N.  E.  583;  Porter  v.  Rhoades,  48  App.  Div.  635,  63  N.  Y. 
Supp.  112.  The  claimant  permitted  his  claim  to  grow  stale,  and  omit- 
ted to  protect  it  by  sufficient  proof  available  after  the  death  of  his  al- 
leged debtor.  It  must  be  presumed  that  he  actually  knew  the  peril 
of  his  omission,  inasmuch  as  he  is  an  attorney.  We  do  not,  and  we 
need  not,  say  that  the  claim  is  "an  afterthought."  It  is  enough  that 
the  proof  falls  far  short. 

Therefore  the  decree  must  be  modified  in  accord  with  this  opinion, 
and  the  matter  must  be  remitted  to  the  surrogate,  to  proceed  in  accord 
with  the  directions  thereof,  with  costs  to  the  appellant,  payable  out  of 
the  estate. 


BAUMAN  et  al.  v.  MENDLB-LUNEPP  CO. 

(Supreme  Court,  Appellate  Term,  Mrst  Department    June  10,  1915.) 

Fbauds,  Statute  of  e=>lll  —  Salib  of  Goods  —  Memobandum  —  Subsxqxixkt 
Correspondence — Dispitte  as  to  Terjis — Effect. 

Where  correspondence  between  a  seller  and  a  buyer  of  goods  subsequent 
to  the  sale  showed  that  there  was  some  transaction  of  sale,  but  throughout 
the  entire  correspondence  there  was  disagreement  as  to  tlie  kind  and 
quality  of  the  goods  ordered,  such  correspondence  did  not  satisfy  the  stat- 
ute of  frauds,  as  the  written  memorandum  required  must  set  forth  fully 
the  terms  of  the  contract  as  admitted  by  the  buyer. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Gent.  Dig.  {  237; 
Dec.  Dig.  <S=»111.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Hyman  Bauman  and  others  against  the  Mendle-Lunepp 
Company.  From  a  judgment  for  plaintiffs,  and  from  an  order  denyiiig 
its  motion  for  a  new  trial,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER.  JJ. 

Isaac  Steinhaus,  of  New  York  City,  for  appellant. 
Henry  S.  Mansfield,  of  New  York  City,  for  respondents. 
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GUY,  J.  The  action  is  brought  to  recover  the  alleged  agreed  price 
for  50  pieces  of  No.  519  net  alleged  to  have  been  sold  by  the  plaintiffs 
to  the  defendant.  The  answer  denies  all  the  allegations  of  the  com- 
plaint, except  that  of  nonpayment,  and  sets  up  by  way  of  a  first  de- 
fense that  the  plaintiffs  agreed  to  sell  and  deliver  to  defendants  50 
pieces  of  net  of  a  certain  kind  and  quality ;  that  plaintiffs  failed  to  de- 
liver such  merchandise,  but  tendered  mer(;handise  inferior  to  said  kind 
and  quality,  which  defendant  subsequently  returned  as  not  in  conform- 
ity with  the  contract.  As  a  second  defense  the  answer  also  set  up  the 
statute  of  frauds. 

There  was  no  memorandum  of  sale,  signed  by  the  vendee,  or  by  any 
one  on  its  behalf.  The  order  for  the  goods  was  given  over  the  tele- 
phone by  one  Gold,  representing  the  defendant,  and  was  received  by 
plaintiffs'  woman  telephone  operator.  It  is  contended  by  the  respond- 
ents that  the  subsequent  correspondence  between  the  parties  constituted 
a  memorandum  signed  by  the  defendant  as  to  the  making  of  the  con- 
tract, sufficient  to  take  the  case  out  of  the  statute  of  frauds.  The  cor- 
respondence in  question  does  unquestionably  constitute  a  written  admis- 
sion by  the  defendant  of  the  making  of  a  contract  for  50  pieces  of  net ; 
but  throughout  the  entire  correspondence  there  is  a  disagreement  as 
to  the  kind  and  quality  of  the  goods  ordered.  It  is  unquestionably  the 
rule  that  the  written  memorandum  signed  by  the  vendee,  in  order  to 
take  the  case  out  of  the  statute,  need  not  consist  of  a  single  instrument, 
but  may  consist  of  the  entire  correspondence  between  the  parties,  pro- 
vided the  correspondence,  taken  as  a  whole,  constitutes  a  written  in- 
strument signed  by  the  vendee,  which  sets  forth  the  contract  in  full 
between  the  parties  and  an  admission  by  the  defendant  of  the  making 
of  such  a  contract ;  but  it  must  set  forth  fully  the  terms  of  the  contract 
as  admitted  by  the  vendee. 

"The  whole  current  of  authority  In  this  state  Is  that  the  memorandum  must 
contain  substantially  the  whole  afrreement  and  all  its  material  terms  and  con- 
ditions, 80  that  one  reading  It  can  understand  *  •  *  what  the  agreement 
Is."    Seymour  v.  Warren,  59  App.  Div.  123,  69  N.  T.  Supp.  239. 

In  Evans  v.  Pelta,  146  App.  Div.  750,  131  N.  Y.  Supp.  412,  the  court 
says: 

"It  Is  impossible  to  tell  from  the  letters  relied  upon,  or  from  anything  to 
which  they  refer,  what  the  terms  of  the  sale  were.  At  most,  the  letters  con- 
tained an  admission  that  the  defendants  had  ordered  certain  goods  without 
disclosing  the  kind,  quantity,  or  purchase  price.  *  ♦  •  At  most  we  have 
a  memorandum,  signed  by  the  defendants,  admitting  that  they  had  given  some 
sort  of  an  order ;  but  that  is  not  sufficient  to  satisfy  the  requirements  of  the 
statute." 

The  judgment  and  order  must  therefore  be  reversed,  with  costs,  and 
the  complaint  dismissed,  with  costs.    All  concur, 
153  N.y.S.— 67 
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liASCH  ▼.  NEW  YORK  LIFE  INS.  00. 
(City  Court  of  New  York,  Trial  Term.    May  11,  1915.) 

IiTSUBARCE  (S=j137 — Peemiums — Pabt  Payment  or  Pbeuium. 

Where  insured  has  paid  a  small  amount  of  the  first  premium  on  the 
policy,  and  has  been  assured  by  the  defendant's  agent  that  the  Insuranoe 
was  in  force,  which  assurance  he  believed,  the  company  is  liable  upon  tbe 
policy,  although  It  has  not  been  delivered. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  H  231-245 ;  Dec. 
Dig.  <g=»137.] 

Action  by  Sadie  Lasch  against  the  New  York  Life  Insurance  Com- 
pany.   On  motion  to  set  aside  verdict  for  plaintiff.    Denied. 

Charles  S.  Aronstam,  of  New  York  City  (Benjamin  Davidson,  of 
New  York  City,  on  the  brief),  for  plaintiff. 
James  H.  Mcintosh,  of  New  York  City,  for  defendant. 

SMITH,  J.  After  an  examination  of  all  the  evidence  presented 
upon  the  trial  in  this  action,  there  is  only  one  question  which  raises 
a  doubt  in  my  mind  as  to  the  right  of  the  plaintiff  to  recover  and  why 
the  verdict  in  favor  of  the  plaintiff  should  not  stand.  This  is  whether 
the  agent  of  the  defendant  had  authority  to  waive  the  condition  of  the 
policy  as  to  the  manner  and  method  of  paying  the  initial  premium  as 
a  condition  precedent  to  its  taking  effect.  The  case  of  Stewart  v. 
Union  Mutual  Life  Ins.  Co.,  155  N.  Y.  257,  49  N.  E.  876,  42  L.  R.  A. 
147,  seems  to  settle  the  question  conclusively,  and  that  was  apparently 
the  law  applying  to  all  similar  cases  until  that  case  was  distinguished 
and  modified  in  Russell  v.  Prudential  Ins.  Co.  of  America,  176  N.  Y. 
178,  68  N.  E.  252,  98  Am.  St.  Rep.  656.  Judge  Haight's  opinion  in 
the  Stewart  Case  laid  down  the  law  broadly  that  the  principal  was 
bound  by  the  act  of  the  agent.  Judge  Bartlett,  however,  in  the  Rus- 
sell Case,  distinguished  it  from  the  Stewart  Case  because  the  facts  were 
not  identical,  and  modified  it,  so  as  to  take  that  case  out  of  the  provi- 
sions of  the  Stewart  Case ;  Judge  Haight  writing  a  very  strong  dis- 
senting opinion. 

There  are  numerous  cases — in  fact.  Judge  Bartlett  says,  "a  multitude 
of  cases" — which  it  is  quite  impossible  to  review,  all  having  their  indi- 
vidual facts,  which  distinguish  them  to  a  certain  extent  from  the  gen- 
eral rule  laid  down  in  the  Stewart  Case,  so  that  I  find  the  only  method 
by  which  I  can  decide  the  issues  in  the  action  at  bar  is  to  determine 
from  the  facts  whether  it  falls  within  the  provisions  of  the  Stewart 
Case  or  the  Russell  Case.  These  cases,  as  compared  with  the  case  at 
bar,  have  been  very  carefully  analyzed  and  compared  by  the  plaintiff's 
counsel  in  his  brief,  and  from  an  examination  of  the  record,  and  from 
such  comparison  and  analysis,  I  am  of  the  opinion  that  the  case  at  bar 
falls  rather  under  the  general  principles  laid  down  in  the  Stewart  Case 
than  under  the  distinguishing  and  restrictive  principle  laid  down  in  the 
Russell  Case. 
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The  main  distinguishing  point  in  the  Russell  Case,  as  well  as  in  the 
Stewart  Case,  from  the  case  at  bar,  is  that  no  part  of  the  first  premium 
in  either  of  tjiose  cases  was  paid,  whereas  in  the  case  at  bar  a  small 
amount  was  paid  on  account  of  the  first  premium.  In  the  Stewart  Case 
the  agent  extended  credit  in  payment  of  the  first  premium  and  waived 
immediate  payment  of  the  same.  In  the  Russell  case  no  part  of  the  first 
premium  was  paid,  and  in  the  case  at  bar  the  payment  of  the  first  pre- 
mium was  not  waived.  The  agent  made  arrangements  for  weekly  pay- 
ments on  the  part  of  the  insured,  but  did  not  waive  any  payment,  appar- 
ently with  the  thought  in  mind  that  he  would  make  the  entire  payment 
himself  when  the  small  installments  had  reached  a  sufficient  amount. 
If  this  had  taken  place,  then  the  premium  would  have  been  paid  b3r  the 
agent,  and  if  the  insured  had  lived  no  question  would  have  been  raised. 
Unfortunately,  the  insured  died  before  the  installments  had  reached 
that  amount,  and  I  am  convinced  from  the  ruling  in  the  Stewart  Case, 
which  I  do  not  think  has  been  overruled  by  anything  in  the  Russell 
Case,  that  the  insured  is  entitled  to  the  benefit  of  the  policy,  where  he 
was  assured  by  the  agent  and  undoubtedly  believed  himself  to  be 
insured  upon  making  a  small  payment,  which  he  did. 

There  are  other  points  to  be  found  in  the  record  than  this  analysis 
which  also  distinguish  this  case  from  the  Russell  Case  and  bring  it 
within  the  Stewart  Case ;  but  I  do  not  think  it  is  necessary  to  review 
these  in  detail.  I  am  satisfied,  from  the  whole  case,  that  the  verdict 
as  directed  should  stand,  and  the  motion  to  set  aside  the  same  is  there- 
fore denied. 

The  defendant  may  have  10  days'  stay  and  30  days  to  serve  a  case. 


HOCHSTEIN  V.  JAMES  W.  HILL  CO. 
(City  Court  of  New  York,  Trial  Term.    May  29,  1915.) 

1.  Jddqment  e=>n — ^Defattlt  Judgment— Pbocess  to  Sustain— Sbbvicb  on 

COBPOKATION. 

Service  upon  an  officer  of  a  foreign  corporation  transiently  In  tbla 
state,  or  service  upon  a  managing  agent,  wltbln  Code  Civ.  Proc.  §  432, 
in  case  the  cause  of  action  arose  In  this  state  or  the  foreign  corporation 
had  property  here,  affords  a  basis  for  a  default  judgment  ordinarily  rec- 
ogul^d  OB  valid  In  the  courts  of  this  state. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  §S  25-33,  157, 
422 ;   Dec.  Dig.  <e=»17.] 

2.  Judgment  €=»577 — Bae— Void  Judgment. 

A  void  Judgment  Is  no  bar  to  a  subsequent  recovery  on  the  same  cause 
of  action. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  ft  1003,  1007; 
Dec.  Dig.  <S=»577.1 

3.  Judgment  €=>590-.-Bab— Judgment  Enfobceable  in  Pabt. 

A  prior  judgment  upon  a  cause  of  action,  valid  and  enforceable  for 
some  purposes  only,  as  when,  being  based  upon  constructive  service  of 
process  on  a  nonresident,  its  enforcement  is  limited  to  the  specific  prop- 
erty. Is  no  impediment  to  a  subsequent  action  to  obtain  a  judgment  en- 
forceable against  the  defendant  personally. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  {i  1035,  1063, 
1064,  1102-1106;   Dea  Dig.  <3=>590.] 
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4.  JuDQMEWT  ®=>581 — Bar— Default  Judgsmnt— Existencb  of  Pbioe  Juoa- 

MENT. 

A  plea  of  a  former  default  judgment  in  bar  to  the  plalntUTa  recoTery 
Is  not  effective,  unless  the  defendant  shows  Its  existence  as  a  ralld  judg- 
ment at  the  time  of  the  trial ;  and  an  ex  parte  entry  of  an  order  vacat- 
ing such  judgment  prior  to  the  action  in  which  it  is  pleaded,  in  no  way 
attacked,  so  long  as  it  was  unchallenged,  was  binding  upon  the  trial 
court  and  extinguished  the  prior  judgment,  so  that  there  was  no  exist- 
ing judgment  to  plead  in  bar. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  f  1025;  Dec 
Dig.  <gss>581.] 

6.  Pleading  <g=>lll — Cause  op  Action— Existence  at  Time  of  Suit. 

Upon  the  trial  of  an  action  at  law,  the  plaintiff  must  rely  upon  the 
causes  of  action  existent  when  suit  was  brought,  and  may  not  avail 
himself  of  subsequently  accruing  causes  of  action;  but  a  plea  in  abate- 
ment or  in  bar  ordinarily  speaks,  not  only  of  the  time  of  service  of  pro- 
cess, but  also  of  the  time  of  the  trial,  and  proof  that  another  action  was 
pending  when  the  second  suit  was  brought  is  not  alone  sufficient,  as  a 
discontinuance  of  the  prior  action,  before  trial,  would  be  a  complete  bar 
to  the  plea;  and  proof  that  another  action  was  pending  at  the  time  of 
the  trial,  brought  after  the  commencement  of  the  action  In  which  its 
pendency  is  pleaded,  is  also  insufficient 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent!  Dig.  S§  234-236 ;  Dea 
Dig.  <3=>1U.] 

6.  Judgment  «s=»581 — ^Res  Judicata— Judgment  Vacated. 

The  equitable  doctrine  of  merger  of  a  cause  of  action  into  a  Judgment 
does  not  leave  any  bar  existing  after  the  judgment  Is  vacated,  as  it 
leaves  the  parties  in  the  same  standing  as  if  no  Judgment  bad  ever  ex- 
isted. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  !  1025;  Dec. 
Dig.  <g=9581.] 

Action  by  Louis  Hochstein  against  the  James  W.  Hill  Company 
for  damages  for  refusal  to  accept  delivery  of  certain  goods  manufac- 
tured to  defendant's  order.  On  motion  by  defendant  to  set  aside  a 
verdict  for  the  plaintiff.    Motion  denied. 

Almet  R.  Latson,  of  New  York  City,  and  Almet  R.  Latson,  Jr.,  for 
the  motion. 
Abraham  A.  Silberberg,  of  New  York  City,  opposed. 

RANSOM,  J.  The  defendant's  motion  to  set  aside  the  verdict  pre- 
sents the  single  question  whether  the  defendant  has  sustained  its 
plea  that  the  plaintiff's  recovery  here  is  barred  by  his  prior  entry  of 
a  default  judgment  upon  the  same  cause  of  action.  The  facts  disclosed 
upon  that  issue  do  not  impress  me  as  calling  for  disturbance  of  the 
jury's  verdict  on  the  merits  of  the  controversy  between  the  parties,  and 
the  motion  to  set  the  verdict  aside  is  denied. 

The  cause  of  action  arose  in  1907,  and  the  present  action  was  tried 
before  me  on  April  14,  1915.  The  defendant  concededly  gave  the 
plaintiff  an  order  for  the  manufacture  of  certain  goods,  to  be  delivered 
to  the  defendant  in  New  Hampshire,  and  the  plaintiff  concededly  man- 
ufactured and  shipped  to  the  defendant  certain  goods  as  in  fulfillment 
of  that  order.  The  plaintiff  resides  in  New  York,  and  the  defendant, 
a  New  Hampshire  corporation,  operates  a  department  store  in  the  state 
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of  its  domicile.  At  no  time  has  the  defendant  done  business,  owned 
property,  maintained  an  office,  had  a  "managing  agent,"  or  designated 
a  person  for  the  service  upon  it  of  process,  within  the  state  of  New 
York.  The  defendant  refused  to  accept  or  pay  for  the  goods,  on  a 
claim  of  defects  in  quality  and  nonconformance  with  sample.  The 
merits  of  this  rejection  came  on  for  trial  before  me,  and  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff.  The  defendant  contends, 
however,  that  this  determination  must  be  set  aside,  by  virtue  of  the 
following  state  of  facts : 

On  March  11,  1908,  the  plaintiff  concededly  obtained  judgment  by 
default  in  this  court  against  the  defendant,  in  an  action  for  the  contract 
price  of  the  goods  sold  and  delivered,  based  upon  the  transactions 
above  referred  to.  The  plaintiff  thereupon  brought  suit  in  New 
Hampshire,  upon  this  judgment,  and  was  met  with  a  contention  on 
the  part  of  the  defendant  corporation  that  the  New  York  judgment 
against  it  was  void,  on  the  ground  that  the  cause  of  action  did  not 
arise  in  New  York,  the  defendant  had  no  property  here,  and  the 
person  served  in  behalf  of  the  defendant  was  not  at  the  time  of 
service  its  "managing  agent"  within  the  state  of  New  York,  but  was 
here  only  on  a  trip  for  personal  pleasure,  unconnected  with  any  busi- 
ness of  the  corporation. 

[  1  ]  Under  the  view  taken  by  the  New  York  courts,  service  upon  an 
officer  of  the  defendant  even  transiently  here,  or  service  upon  a  "man- 
aging agent"  within  the  meaning  of  section  432  of  the  Code  of  Civil 
Procedure,  in  case  the  cause  of  action  arose  within  this  state  or  the  for- 
eign corporation  had  property  here,  has  been  regarded  as  affording 
basis  for  a  default  judgrnent  which  would  ordinarily  be  recognized 
as  valid  in  the  courts  of  this  state.  Grant  v.  Cannea  Consolidated  Cop- 
oer  Co.,  189  N.  Y.  241,  82  N.  E.  191 ;  Sadler  v.  Boston  Rubber  Co., 
140  App.  Div.  367,  125  N.  Y.  Supp.  405,  and  cases  cited.  The  adher- 
ence of  the  New  Hampshire  Supreme  Court  to  the  federal  rule  (Riv- 
erside &  Dan  River  Cotton  Mills  v.  Menefee,  237  U.  S.  189,  35  Sup. 

Ct.  579,  59  L.  Ed. ;  Conley  v.  Mathieson  Alkali  Works,  190  U.  S. 

406,  23  Sup.  Ct.  728,  47  L.  Ed.  1113 ;  Goldey  v.  Morning  News,  156  U. 
S.  518,  15  Sup.  Ct.  559,  39  L.  Ed.  517)  left  the  plaintiff's  New  York 
judgment  nugatory  in  the  commonwealth  of  the  defendant's  domicile. 
The  plaintiff  bided  his  time  and  was  finally  rewarded  by  apprehending 
the  same  Hugh  W.  Flack,  now  become  president  of  the  defendant  cor- 
poration, in  the  act  of  buying  goods  for  it  within  this  state.  He  was 
then  served  with  the  process  which  compelled  the  defendant's  speedy 
appearance  here  for  trial  on  the  merits,  in  the  course  of  the  commercial 
calendar  of  this  court.  Subsequently,  on  March  20, 1915,  the  judgment 
of  March  11,  1908,  was  vacated,  by  an  order  of  this  court,  made  ex 
parte  by  virtue  of  the  defendant's  nonappearance  in  the  prior  action. 

The  plaintiff  contends  that,  the  burden  being  on  the  defendant  af- 
firmatively to  establish  the  existence  of  a  prior  and  valid  judgment  bar- 
ring the  present  recovery,  no  such  barrier  has  been  proved,  because: 
(1)  A  foreign  corporation  which  undertakes  to  avoid  the  entry  of  a 
valid  and  enforceable  judgment  against  it,  by  showing  the  prior  en- 
try of  a  valid  judgment  on  the  same  cause  of  action,  may  not  fulfill 
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that  burden  by  proving  an  unsatisfied  judgment  whose  invalidity  the 
corporation  has  both  asserted  and  established  in  the  state  of  its  dom- 
icile, the  only  state  in  which  a  judgment  against  it  could  be  collected; 
(2)  the  judgment  of  March  11,  1908,  must  now  be  deemed  void,  even 
in  New  York  (Riverside  &  Dan  River  Cotton  Mills  v.  Menefee,  supra), 
because  based  on  the  service  of  process  on  a  purported  "managing 
agent,"  who  was  not  at  the  time  an  enumerated  officer  of  the  defend- 
ant, had  not  been  designated  for  the  service  upon  it  of  process  here, 
and  was  here  only  on  a  personal  pleasure  trip,  the  corporation  having 
no  property  within  the  state  and  the  cause  of  action  having  arisen  in 
New  Hampshire;  (3)  a  judgment  entered  in  an  action  for  the  contract 
price  of  certain  goods  sold  and  delivered  does  not,  under  New  York's 
liberal  view  (Shaw  v.  Broadbent,  129  N.  Y.  114, 123,  29  N.  E.  238)^  bar 
recovery  in  an  action  for  damages  for  breach  of  contract  to  accept 
goods  manufactured  to  order,  even  though  the  two  actions  relate  to  the 
same  goods  and  the  same  contract;  and  (4)  there  was  in  any  event 
no  prior  judgment  outstanding  on  the  date  of  the  trial  before  me,  as 
must  have  been  shown  to  make  the  plea  in  bar  effectual. 

[2]  The  possible  merits  of  the  first  three  contentions  it  seems  un- 
necessary to  consider  here,  inasmuch  as  the  vacating  of  the  prior 
judgment  before  the  date  of  the  trial  destroyed  its  power  to  affect  ad- 
versely the  present  verdict.  It  may,  however,  be  said  that  no  author- 
ity has  been  brought  to  my  attention  which  indicates  that  the  adher- 
ence of  New  York  courts  to  their  own  salutary  rule  as  to  the  sufficien- 
cy of  service  upon  an  officer  of  a  foreign  corporation  transiently 
here  required  our  courts  to  permit  that  foreign  corporation  to  assert 
here  the  validity  of  a  judgment  which  was  held  void,  at  its  own  in- 
stance, in  the  state  of  its  domicile.  The  rule  is  well  settled  that  a 
void  judgment  is  no  bar  to  a  subsequent  recovery  on  the  same  cause 
of  action.  Freeman  on  Judgments,  §  117.  May  this  defendant  now 
avoid  payment  of  its  just  debt  to  a  resident  of  New  York  by  pleading 
as  binding  against  its  creditor  a  judgment  which,  on  its  own  insistence, 
was  declared  void  and  unenforceable  by  the  highest  court  of  the  state 
which  gave  it  charter  ? 

[3]  The  rule  is  likewise  settled  that,  where  a  prior  judgment  upon  a 
cause  of  action  is  valid  and  enforceable  for  some  purposes  only,  as 
when,  being  based  upon  constructive  service  of  process  on  a  nonresi- 
dent, its  enforcement  is  limited  to  specific  property,  it  constitutes  no 
impediment  to  a  subsequent  action  to  obtain  a  judgment  enforceable 
against  the  defendant  personally.  Smith  v.  Curtiss,  38  Mich.  393; 
Freeman  on  Judgments,  §  218.  If  no  impediment  is  deemed  created 
by  a  judgment  fully  enforceable  as  to  any  of  defendant's  property  of 
which  the  court  obtained  jurisdiction  in  the  action,  may  this  defendant 
equitably  be  heard  to  assert  that  a  complete  bar  to  any  recovery  is 
created  by  a  judgment  which  cannot  be  enforced  against  it  at  all? 

[4,  5]  The  other  aspect  of  the  matter  impresses  me  as  perhaps  less 
open  to  argument  or  doubt.  To  make  eflFective  its  asserted  barrier 
against  the  plaintiff's  recovery,  the  defendant  must  show  the  existence 
of  such  a  judgment  at  the  time  it  sought  to  forestall  trial  on  the  merits. 
If  the  ex  parte  entry  of  the  order  of  March  20,  1915,  vacating  the  un- 
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enforceable  judgment  of  March  11,  1908,  was  in  any  respect. irregular j 
that  question  could  be  raised  only  by  motion.  •  No  attack  upon  that 
order  has  been  addressed  to  any  court,  and  no  application  was  made  to 
plead  the  defense  of  the  pendency  of  the  prior  suit,  as  perhaps  was 
warranted  by  its  changed  status,  after  the  vacating  of  the  judgment, 
three  weeks  before  trial.'  The  order  of  March  20,  1915,  so  long  as  it 
stood  unchallenged,  was  binding  upon  the  trial  court.  It  wiped  out 
the  prior  judgment,  and  made  it  as  though  it  had  never  been.  Loeb  v. 
Willis,  100  N.  Y.  231,  3  N.  E.  177 ;  Taylor  v.  Smith,  4  Ga.  133 ;  Graef 
V.  Bernard,  162  Mass.  300,  38  N.  E.  503 ;  ScherfF  v.  Missouri  Pacific 
R.  R.  Co.,  81  Tex.  471,  17  S.  W.  39,  26  Am.  St.  Rep.  828;  Commercial 
Bank  v.  Sherwood,  162  N.  Y.  310,  56  N.  E.  834;  Platz  v.  Burton  & 
Corry  Co.,  7  Misc.  Rep.  473,  28  N.  Y.  Supp.  385 ;  Foster  v.  New  York 
Central  &  H.  R.  R.  R.  Co.,  118  App.  Div.  143,  103  N.  Y.  Supp.  531. 
The  plaintiff  can  hardly  be  precluded  by  the  always  ineffectual  and 
now  nonexistent. 

It  is  undoubtedly  true,  as  ut^ed  by  learned  counsel  for  the  defend- 
ant, that  upon  the  trial  of  an  action  at  law  the  plaintiff  must  rely  upon 
causes  of  action  existent  at  the  time  suit  was  started,  and  may  not 
avail  himself  of  subsequently  accruing  causes  of  action.  Park  &  Sons 
Co.  V.  Hubbard,  198  N.  Y.  136-139,  91  N.  E-  261 ;  Uline  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  101  N.  Y.  98,  4  N.  E.  536,  54  Am.  Rep.  661 ;  Cas- 
well  V.  Kemp,  41  Hun,  434,  436;  Whiting  v.  Dowdall,  21  Hun,  105; 
Wisner  v.  Ocumpaugh,  71  N.  Y.  113,  117.  A  plea  in  abeyance  or  in 
bar,  however,  under  New  York's  wholesome  modification  of  the 
stringency  of  ancient  rules  (Porter  v.  Kingsbury,  17  N.  Y.  164),  ordi- 
narily speaks,  not  only  of  the  time  of  service  of  process,  but  also  of 
the  time  of  trial.  For  example,  to  sustain  the  plea  of  the  pendency 
of  another  action,  a  defendant  must  show  that  such  action  was  pend- 
ing at  the  time  suit  was  started,  and  also  that  it  is  still  pending  at  the 
time  of  trial.  Crossman  v.  Universal  Rubber  Co.,  131  N.  Y.  636,  30 
N.  E.  225;  Id.,  127  N.  Y.  34,  27  N.  E.  400,  13  L.  R.  A.  91;  Porter 
V.  Kingsbury,  supra.  Proof  that  it  was  pending  when  the  second 
suit  was  started  is  not  alone  sufficient;  discontinuance  of  the  prior 
action  at  any  time  before  trial  is  a  complete  bar  to  the  plea.  Nirsh 
V.  Manhattan  Ry.  Co..  84  App.  Div.  374,  377,  82  N.  Y.  Supp.  754. 
Proof  that  another  action  is  pending  at  the  time  of  trial  is  insufficient, 
if  it  appears  that  the  other  action  was  brought  after  the  commence- 
ment of  the  action  in  which  its  pendency  is  pleaded.  Renner  v.  Mar- 
shall, 1  Wheat.  215,  4  L.  Ed.  74;  Nicholl  v.  Mason,  21  Wend.  339. 
In  the  case  of  a  plea  of  prior  judgment,  on  the  other  hand,  it  is,  if 
anything,  more  clearly  manifest  that  the  condition  at  the  time  of 
trial  is  decisive,  because,  if  pleaded,  a  judgment  entered  in  another 
action  upon  the  same  cause  of  action  at  any  time  up  to  the  trial  of  the 
action  in  which  it  is  pleaded  is  a  complete  bar,  if  the  judgment  is  valid 
and  existent  at  the  time  of  trial  (Manderville  v.  Avery,  63  Hun,  624, 
17  N.  Y.  Supp.  429;  NichoUs  v.  Mason,  supra),  and  if  discontinuance 
of  a  prior  suit  at  any  time  up  to  the  trial  vitiates  a  plea  based  on  its 
prior  pendency,  notwithstanding  its  pendency  when  the  second  suit  was 
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Started,  does  not  the  vacating  of  a  prior  judgment  at  any  time  before 
trial  have  the  same  effect  ? 

The  defendant  contends,  however,  that  its  plea  in  bar  must  be  sus- 
tained, because,  upon  the  entry  of  the  default  judgment  by  the  plain- 
tiff, the  cause  of  action  was  merged  in  and  extinguished  by  the  judg- 
ment. Gutta  Percha  &  R.  Mfg.  Co.  v.  Mayor,  108  N.  Y.  276,  15  N. 
E.  402,  2  Am.  St.  Rep.  412 ;  Abbott's  Trial  Evidence,  p.  1048.  In  con- 
sequence, the  defendant  urges  that  no  cause  of  action  upon  the  con- 
tract relative  to  the  goods  in  controversy  existed  at  the  time  the  second 
suit  was  started.  This  brings  us  to  a  novel  and  apparently  unadjudi- 
cated  aspect  of  the  "merger"  which  takes  place  when  a  debt  is  reduced 
to  judgment,  involving  also  the  effect  of  the  vacating  or  reversal  of  the 
judgment  into  which  the  debt  has  been  "merged."  Is  the  original  debt 
extinguished  and  destroyed  by  reduction  to  judgment,  or  merely  sub- 
ordinated and  held  in  abeyance  ?  Is  a  plaintiff  who  has  transmuted  his 
claim  into  a  debt  of  record,  and  vested  it  with  the  highest  degree  of 
enforceability  which  a  contractual  obligation  may  acquire,  precluded 
from  asserting  the  original  aspect  of  his  claim  while  its  paramount 
form  exists,  or  has  he  brought  about  the  actual  extinction  of  the  ele- 
ments of  the  original  debt?  With  the  vacating  of  the  judgment,  does 
he  stand  now  as  though  the  judgment  and  consequent  "merger"  had 
never  at  any  time  been,  or  does  the  vacating  of  the  judgment  merely 
leave  him  free  thereafter  to  assert  his  rights  as  though  there  was  no 
extant  judgment? 

Just  as  a  void  judgment  creates  no  "merger"  and  works  no  bar,  as 
we  have  seen,  I  think  a  reversed  or  vacated  judgment  creates  no 
bar,  leaves  no  barrier  operative  as  of  any  antecedent  date,  and  may 
not  be  claimed  to  have  created  any  "merger"  or  extinction  of  the 
cause  of  action.  Fries  v.  Penn.  R.  R.  Co.,  98  Pa.  142;  Taylor  v. 
Smith,  4  Ga.  133.  Upon  the  reversal  or  vacating  of  a  judgment,  the 
plaintiff  and  defendant,  as  to  anything  which  they  may  have  done 
before  or  after  the  entry  of  the  vacated  judgment,  stand  in  all  re- 
spects aS  though  that  judgment  had  never  been  entered  at  all.  This 
seems  fairly  to  follow  from  the  declaration  in  Loeb  v.  Willis,  100 
N.  Y.  231,  3  N.  E.  177,  where  it  was  said  that : 

"If  a  suit  be  discontinued  at  any  stage,  or  the  judgment  rendered  therein 
be  set  aside,  or  vacated,  or  reversed,  then  the  adjudication  therein  concludes 
no  one  and  It  Is  not  an  estoppel  or  bar  in  any  sense." 

The  Court  of  Appeals  said  that  the  action  is  thereafter  "as  though 
it  had  never  been."  In  Goodrich  v.  Bodurtha,  6  Gray  (Mass.)  323, 
the  plaintiff  sued  on  a  judgment  which  he  had  recovered  on  a  note. 
Before  trial,  the  judgment  was  reversed,  and  he  asked  leave  to  amend 
his  complaint,  so  as  to  declare  on  the  note  itself.  The  defendant 
protested  that  any  cause  of  action  on  the  note  had  been  "merged"  in 
the  judgment,  and  could  not  be  asserted  in  an  action  brought  while 
the  judgment  stood  unreversed.  The  Massachusetts  court  held  it 
was  proper  to  permit  him  to  amend,  without  terms,  saying : 

"Upon  the  reversal,  the  merger  ceased.  •  •  •  It  wa«  as  U  no  judgment 
bad  been  rendered." 
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This  decision  is  hardly  reconcilable  with  familiar  rulings,  unless 
the  cause  of  action  on  the  note  was  at  all  time  existent  and  really 
embraced  in  the  action  on  the  judgment,  though  subordinated  to  the 
special  and  paramount  form  to  which  the  debt  had  been  reduced. 

[6]  I  do  not  believe  that  the  equitable  doctrine  of  the  "merger" 
of  a  cause  of  action  into  a  judgment  leaves  any  bar  existent  after  the 
judgment  is  vacated.  The  doctrine  of  "merger"  by  judgment  is  one 
which  has  been  invoked  in  aid  of  justice,  but  apparent  exceptions  have 
freely  been  built  up  where  strict  application  of  the  principle  would 
work  injustice.  Freeman  on  Judgments,  §  218  et  seq.,  and  cases  cited ; 
Clark  V.  Rowling,  3  N.  Y.  216,  220,  53  Am.  Dec.  290.  As  was  said 
by  the  Court  of  Appeals  in  the  case  just  mentioned : 

"It  Is  true  that  the  notes  as  evidence  of  an  Indebtedness  were  merged  In 
the  Judgment,  wUcb,  being  greater  security,  operated  to  extinguish  the  lesser ; 
but  does  it  therefore  follow  that  the  Judgment  to  all  intents  became  a  new 
debt,  and  that  the  merger  or  extinguishment  of  the  notes  was  so  complete  as 
that,  for  the  purpose  of  protecting  the  defendants  in  an  equity  connected  with 
their  original  Indebtedness,  we  may  not  look  behind  the  Judgment  and  see 
upon  what  It  was  founded?  A  judgment  instead  of  teinff  regarded  strictly 
as  a  neio  debt,  is  sometimes  held  to  be  merely  the  old  debt  in  a  new  form,  to 
CM  to  prevent  a  tecJmical  merger  from  ioorking  injustice." 

The  opinion  continues  by  citing  many  convincing  instances  from 
the  decisions  of  this  and  other  states.  The  reduction  of  a  claim  to  a 
judgment  enforceable  only  against  specific  property  is  held  to  create 
no  "merger"  of  the  claim  into  that  judgment,  so  as  to  prevent  an 
action  in  personam.  Smith  v.  Curtiss,  38  Mich.  393.  Under  various 
circumstances  of  bankruptcy,  the  reduction  of  a  claim  to  judgment 
does  not  "merge"  the  original  debt,  where  application  of  the  doc- 
trine of  "merger"  would  work  injustice.  Wyman  v.  Mitchell,  1  Cow. 
316;  Raymond  v.  Merchant,  3  Cow.  147;  Betts  v.  Bagley,  12  Pick. 
(Mass.)  572.  Our  New  York  rule,  both  of  decision  and  statute  (Per- 
sonal Property  Law,  §  41,  former  Code  Civ.  Proc.  §  1912),  that  where 
a  cause  of  action  is  reduced  to  judgment,  and  the  judgment  is  sub- 
sequently assigned,  but  is  reversed  after  assignment,  the  cause  of 
action  has  passed  to  the  assignee  of  the  judgment,  unless  the  cause,  of 
action  itself  was  by  nature  unassignable,  hardly  proceeds  on  the  as- 
sumption that  a  judgment  is  a  new,  separate,  and  different  debt, 
rather  than  a  paramount  form  of  the  subordinated,  but  still  existent, 
original  debt.  And  if  the  original  cause  of  action  is  extinguished  and 
destroyed  by  the  judgment,  what  of  our  rules  under  which  the  judg- 
ment remains  vital  proof,  under  various  circumstances,  of  any  facts 
involved  in  the  essential  elements  of  that  cause  of  action  ? 

Whatever  may  be  the  answers  to  these  interrogations  as  to  the 
precise  nature  and  effect  of  the  "merger,"  I  remain  of  the  opinion 
that  after  the  judgment  of  March  11,  1908,  had  been  vacated,  the 
parties  stood  as  though  that  judgment  had  never  existed  at  all,  and 
that  it  constitutes  no  barrier  to  the  entry  of  the  verdict  for  the 
plaintiff  in  the  present  action. 

The  stay  originally  allowed  upon  defendant's  application  may  date 
from  the  service  of  the  order  entered  hereon. 
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(89  Misc.  R«p.  606) 

H.  G.  VOGEL  CO.  v.  BEINHABDT. 

(City  Court  of  New  York,  Special  Term.    March,  1919.) 

1.  Costs  «=146 — Items  Recoverabue — Costs  Before  Notice  of  Tbiai.. 

A  defendant,  finally  succeeding  in  the  action,  after  the  filing  of  an 
amended  complaint,  allowed  on  payment  of  taxable  costs  to  date  of 
filing,  is  entitled  to  $10  costs  before  notice  of  trial  and  $10  term  fee. 

[Ed.  Note.— For  other  cases,  see  Coste,  Cfent  Dig.  H  567-569,  572-574; 
Dea-  Dig.  <S=»146.] 

2.  Costs  <S=»146 — Items  Recoverable— Costs  After  Notice  of  Trial. 

A  defendant,  finally  succeeding  in  the  action  after  the  filing  by  plain- 
tiff of  an  amended  complaint  on  payment  of  taxable  costs  to  date,  may 
only  recover  one  item  of  $15  for  costs  after  notice  of  trial,  though  the 
case  came  to  trial  three  times. 

(Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  H  567-569,  572-574; 
Dec.  Dig.  <S=>146.] 

3.  Costs    ®=>180 — Items    Becovesable— Stenogbapheb's    Fees    on    Fobmeb 

Tbial. 

A  defendant,  finally  succeeding  in  the  action,  may  not  recover  dis- 
bursements incurred  in  procuring  stenographer's  minutes  of  a  former 
trial  for  use  on  the  final  trial. 

[Ed.  Note. — For  other  cases,  see  Costs,  Ont  Dig.  J  712;  Dea  Dig. 
<e=>180.] 

Action  by  the  H.  G.  Vogel  Company  against  George  N.  Reinhardt. 
On  motion  by  defendant  to  retax  costs.    Motion  granted. 

Adolph  E.  Gutgsell,  of  New  York  City,  for  the  motion. 
David  Bernstein,  of  New  York  City,  opposed. 

FINELITE,  J.  Motion  to  review  taxation  of  costs.  The  action 
come  on  for  trial  on  three  different  occasions.  On  the  first  trial 
a  juror  was  withdrawn  at  plaintiff's  request.  On  the  second  trial  the 
case  was  tried  as  a  short  cause,  but  as  the  trial  consumed  more  time 
than  permitted  by  the  rule,  and  as  plaintiff  desired  to  amend  its  bill 
of  particulars,  the  case  was  marked  off  the  short  cause  calendar  and 
sent  to  the  foot  of  the  general  calendar.  On  the  third  trial,  on  motion 
of*  defendant,  the  complaint  was  dismissed.  After  the  first  trial  the 
plaintiff  moved  at  Special  Term  for  leave  to  serve  an  amended  com- 
plaint, which  motion  was  granted  upon  payment  of  taxable  costs  to 
date,  subsequent  to  which  such  costs  were  paid  and  amended  complaint 
served.  After  the  third  trial,  which,  as  above  stated,  resulted  in  a 
dismissal  of  the  complaint,  defendant  presented  his  bill  of  costs  to 
the  clerk  for  taxation.  This  included,  among  other  items,  costs  be- 
fore notice  of  trial,  $10;  costs  after  notice  of  trial  (three  items  of 
$15  each),  $45;  term  fee,  $10;  and,  as  a  disbursement,  the  item  of 
$11  for  stenographer's  minutes.  The  clerk  struck  from  the  bill  pre- 
sented the  following  items:  Costs  before  notice  of  trial,  $10;  costs 
after  notice  of  trial  (two  items),  $30 ;  term  fee,  $10 ;  and  also  the 
item  of  disbursements  sought  to  be  charged — ^to  all  of  which  deduc- 
tions defendant  excepted,  and  now  moves  to  have  same  reviewed. 

[1]  The  first  question  that  presents  itself  is  whether,  under  the 

^=9For  other  cases  see  same  topic  A  KST-NUMBBR  In  all  Ke7-Numbered  Dlgaats  &  Indazas 
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order  permitting  the  plaintiff  to  amend  its  complaint  upon  payment. 
of  taxable  costs  to  date,  the  defendant,  upon  finally  succeeding  in  the 
action,  is  entitled  to  again  tax  the  costs  which  have  been  paid  to  him 
by  plaintiff  as  a  condition  for  such  amendment.  There  has  been  a 
conflict  of  dpinion  upon  this  point.  Some  of  the  authorities  hold 
that  the  par^  who  receives  the  costs  by  reason  of  a  favor  having 
been  granted  to  the  other  side  cannot,  even  though  ultimately  success- 
ful in  the  action,  again  tax  them  as  general  costs  in  the  case.  Rum- 
sey's  Practice,  vol.  2,  p.  513;  Andrews  v.  Cross,  17  Abb.  N.  C.  92; 
Marx  V.  Gross,  2  Misc.  Rep.  500,  22  N.  Y.  Supp.  387;  Byrne  v. 
Brooklyn  City  &  N.  R.  Co.,  6  Misc.  Rep.  6,  26  N.  Y.  Supp.  65.  It 
has  also  been  held  that  a  party  who  has  paid  costs  imposed  as  a  con- 
dition for  the  granting  of  a  favor  cannot,  upon  finally  succeeding,  again 
tax  the  item  so  paid.  Seneca  Nat.  Bank  v.  Hawley,  32  Hun,  288; 
Skinner  v.  White.  69  Hun,  127,  23  N.  Y.  Supp.  384;  Woolsey  v. 
Trustees  of  Village  of  EUenville,  84  Hun,  234,  32  N.  Y.  Supp.  546; 
Cahill  V.  Mayor,  50  App.  Div.  276,  63  N.  Y.  Supp.  1006.  These  de- 
cisions were  on  the  theory  that  the  imposition  of  costs  on  the  granting 
of  a  favor  constituted  an  adjudication  that  such  costs  belonged  to 
the  party  to  whom  they  were  directed  to  be  paid,  and  when  once  paid 
could  not  again  be  taxed  by  either  party. 

The  opposite  view,  however,  is  to  the  effect  that  such  costs  should 
not  be  considered  as  a  final  disposition  of  the  rights  of  the  parties 
to  the  accrued  costs  as  such  but  merely  as  a  measure  of  the  compen- 
sation awarded  to  a  party  for  his  additional  labor,  expense,  and  de- 
lay because  of  the  favor  granted  to  his  adversary.  Havemeyer  v. 
Havemeyer,  48  Super.  Ct.  104;  Donovan  v.  Board  of  Education,  1 
Civ.  Proc.  311;  Dovale  v.  Ackerman  (Sup.)  11  N.-Y.  Supp.  5.  See, 
also,  the  dissenting  opinion  of  O'Brien,  J.,  concurred  in  by  Van 
Brunt,  J.,  in  Cahill  v.  Mayor,  supra,  and  Grant  v.  Lambert,  110  App. 
Div.  149,  97  N.  Y.  Supp.  38.  In  the  latter  case  the  Appellate  Divi- 
sion of  this  department  held  that  such  costs  may  again  be  taxed. 
The  defendant  in  that  case  moved  to  amerKl  his  answer,  which 
motion  was  granted  upon  payment  of  taxable  costs  and  disburse- 
ments to  date,  which  amounted  to  $785.54,  made  up  of  $509.94  dis- 
bursements and  $275.60  costs.  The  court  disallowed  a  retaxation  of 
the  disbursements  upon  the  theory  that  the  same,  when  inserted  in 
a  bill  of  costs,  are  for  the  purpose  of  reimbursing  the  successful  party 
for  the  moneys  expended  by  him  and  which  are  to  be  paid  by  the 
defeated  party,  and  that  when  once  paid  they  cannot  again  be  taxed. 
With  reference  to  the  costs,  however,  the  court  held  that  the  amend- 
ment of  the  answer  presented  new  issues  which  compelled  the  plain- 
tiff to  proceed  anew  with  his  preparation  for  trial,  and  that  for  this 
reason  he  was  entitled  to  tax  his  costs  before  notice  of  trial,  costs 
after  notice  of  trial,  and  the  term  fee,  as  well  as  the  costs  of  all 
subsequent  proceedings.  So,  also,  in  the  case  at  bar,  when  the  plain- 
tiff served  its  amended  complaint,  the  defendant  was  obliged  to  and 
did  prepare  and  serve  an  amended  answer  thereto,  and  was  compelled 
to  prepare  to  meet  the  new  issues  presented  by  the  amended  pleading. 
It  follows,  therefore,  under  the  rule  laid  down  in  the  case  of  Grant 
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V.  Lambert,  that,  notwithstanding  the  fact  that  the  costs  have  once 
been  paid,  the  clerk  erred  in  refusing  to  again  tax  the  same  upon  the 
defendant's  finally  succeeding  in  the  action. 

[2]  The  next  question  arising  is  as  to  the  correctness  of  the 
amounts  sought  to  be  taxed  by  the  defendant.  The  first  is  the  iton 
of  $10  costs  before  notice  of  trial.  In  view  of  the  forgoing,  the 
defendant  is  entitled  to  this  sum.  For  the  same  reason  the  item  of 
$10  term  fee  should  have  been  taxed.  The  defendant  also  sought  to 
have  the  sum  of  $45,  consisting  of  three  items  of  $15  each,  costs 
after  notice  of  trial,  taxed.  The  clerk  allowed  but  one  item  of  $15, 
and  defendant  now  contends  that  the  refusal  of  the  clerk  to  allow 
the  two  remaining  items  was  erroneous.  In  this  connection  defendant 
cities  Gilroy  v.  Badger.  28  Misc.  Rep.  143,  58  N.  Y.  Supp.  1106,  in 
which  the  Appellate  Term  held  that  two  items  of  costs  after  notice 
of  trial  may  be  taxed  by  the  party  ultimately  successful,  where  two 
trials  were  had,  ev^  though  one  of  them,  as  in  this  case,  was  an 
unfinished  trial.  This  apparently  was  the  rule  until  the  Appellate 
Division  in  the  Second  Department,  in  the 'case  of  Scifter  v.  Brooklyn 
Heights  R.  R.,  53  App.  Div.  443,  65  N.  Y.  Supp.  1123,  held  that 
but  one  item  of  $15  for  costs  after  notice  of  trial  could  be  allowed, 
which  decision  was  followed  in  Hudson  v.  Erie  R.  R.,  57  App.  Div. 
99,  68  N.  Y.  Supp.  28,  also  a  decision  of  the  Appellate  Division,  Sec- 
and  Department.  Both  of  these  cases  were  cited  by  the  Appellate 
Term  in  this  department  in  Hakonson  v.  Metropolitan  St.  Ry.,  40 
Misc.  Rep.  182,  81  N.  Y.  Supp.  662;  the  court  holding  that,  not- 
withstanding its  earlier  decision  in  Gilroy  v.  Badger,  supra,  it  was 
bound  by  the  later  decisions  of  the  Appellate  Division  above  cited. 
The  clerk's  action  in  refusing  to  tax  more  than  one  item  of  $15  was 
correct. 

[3]  The  next  question  raised  is  as  to  the  disbursement  of  $11  in- 
curred by  defendant  in  procuring  the  stenographer's  minutes  of  a 
former  trial  for  use  on  the  subsequent  trial.  This  the  clerk  refused 
to  tax,  and  correctly  so.  See  Gilmour  v.  Stetler,  58  Misc.  Rep.  361, 
109  N.  Y.  Supp.  667,  and  numerous  cases  cited  therein. 

The  clerk  is  directed  to  readjust  the  defendant's  costs  in  accordance 
with  this  decision.    Order  signed. 
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PEOPLE  V.   MUHLSTEIN. 

(Bronx  County  Court    June  2,  1915.) 

Cbiminai,  liAw  «=»62T% — Inspection  or  Minutes  of  Grand  Jubt— Discee- 

TION  OP  COUBT. 

A  motion  by  accused  for  leave  to  Inspect  the  grand  jury  minutes  Is  ad- 
dressed to  the  discretion  of  the  court,  and  cannot  be  granted  merely  be- 
cause there  was  no  preliminary  examination ;  but  It  must  clearly  appear 
that  there  Is  a  substantial  basis  for  the  motion  to  protect  the  constitu- 
tional rights  of  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  IS  1431,  1434, 
1435;   Dec.  Dig.  <S=»627'A.] 

Gabriel  Muhlstein  was  indicted,  and  moved  for  leave  to  inspect  the 
grand  jury  minutes.    Denied. 

Francis  Martin,  Dist.  Atty.,  of  New  York  City  (Richard  F.  Mc- 
Kiniry,  of  New  York  City,  of  counsel),  for  the  People. 

Morris  Cukor  and  Louis  A.  Cuvillier,  both  of  New  York  City,  for 
defendant. 

GIBBS,  J.  This  is  a  motion  for  leave  to  inspect  the  grand  jury 
minutes  herein.  The  defendant  was  indicted  by  the  May  grand  jury 
for  violating  section  1308  of  the  Penal  Law  (criminally  receiving  stolen 
property).  There  is  nothing  before  me  to  show  that  the  evidence  ad- 
duced before  the  grand  jury  was  insufficient  to  find  the  indictment,  or 
that  the  indictment  was  found  on  illegal  evidence,  or  that  the  constitu- 
tional rights  of  the  defendant  have  in  any  way  been  violated.  The 
presumptions  of  legality  and  validity  are  all  in  favor  of  the  grand  jury, 
and  there  must  be  something  more  substantial  than  speculative  conclu- 
sions or  conjectures,  based  upon  portions  of  testimony  adduced  before 
the  Magistrate's  Court. 

The  defendant  seems  to  lay  considerable  stress  upon  the  proposition 
that  he  did  not  have  the  benefit  of  an  inquiry  before  the  Magistrate. 
An  examination  of  the  magistrate's  minutes  has  convinced  me,  partic- 
ularly in  the  light  of  the  interesting  observation  made  by  the  learned 
magistrate  on  the  application  of  the  defendant  for  an  adjournment, 
that  the  defendant  was  not  unduly  clamorous  to  have  the  examination 
proceed.  In  any  event,  I  do  not  agree  with  the  statement  in  defend- 
ant's brief  that  his  failure  to  receive  the  examination  "tumishes  a 
very  cogent  and  almost  compelling  reason  to  grant  this  motion,"  nor 
can  I  hold  that  People  v.  Foody,  38  Misc.  Rep.  357,  77  N.  Y.  Supp. 
943,  or  People  v.  Molineaux,  27  Misc.  Rep.  60,  57  N.  Y.  Supp.  936— 
in  part  relied  upon  by  defendant  on  this  motion-;— are  now  the  control- 
ling authorities  on  motions  to  inspect  grand  jury  minutes.  Justice 
Clarke,  in  his  learned  and  comprehensive  opinion  in  Re  Montgomery, 
126  App.  Div.  on  page  83,  110  N.  Y.  Supp.  on  page  801,  has  declared: 

"That  the  granting  of  such  motion  does  not  depend  upon  whether  a  pre- 
liminary examination  has  been  had  or  not." 

This  motion  is  addressed  to  the  discretion  of  the  court,  but  before 
that  discretion  is  exercised  in  favor  of  the  defendant  it  must  be  clear 
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that  there  is  a  substantial  basis  for  it  to  rest  upon.  I  am  satisfied  that 
no  such  foundation  has  been  laid  here  by  the  defendant,  and  I  thefe- 
f  ore  deny  the  motion.    So  ordered. 


SMITH  V.  PARKER. 
(Bronx  County  Court.    June  2, 1915.) 

1.  Pleading  «=»8 — C&kelsss  Deivinq — Actions — Suffucienot  of  Complaint. 

In  an  Infant's  action  (or  damages  for  personal  Injuries,  a  complaint 
alleging  that  defendant  and  his  servant  or  employ^  were  negligent  in 
the  management  and  operatJon  of  a  carriage  and  the  control  of  a  horse, 
in  consequence  of  which,  and  without  his  fault,  plaintlfif  was  knocked 
down,  liberally  construed,  stated  facts  sufficient  to  make  out  a  cause  of 
action. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  12-28i^,  68; 
Dec.  Dig.  «=»8.] 

2.  Plkadino  <S=>346 — Fbivolohs  Demubrkb. 

In  such  action,  defendant's  demurrer  to  the  complaint  on  the  ground 
that  It  did  not  state  facts  sufficient  to  constitute  a  cause  of  action  was 
not  frivolous. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  if  1080-1064; 
Dec.  Dig.  ig=»346.] 

Action  by  James  H.  Smith,  an  infant,  by  Josephus  Smith,  his  guard- 
ian ad  Utem,  against  Bedell  Parker.  On  motion  by  plaintiff  for  an  order 
overruling  the  defendant's  demurrer  to  the  complaint  as  frivolous,  and 
for  judgment  on  the  pleadings.  Demurrer  overruled,  and  motion  for 
judgment  granted,  with  leave  to  answer. 

John  Blumenthal,  of  New  York  City,  for  plaintiff. 
Gardner,  Tyndall  &  Barton,  of  New  York  City  (John  M.  Gardner,  of 
New  York  City,  of  counsel),  for  defendant. 

GIBBS,  J.  This  is  a  motion  for  an  order  overruling  the  demurrer 
herein  as  frivolous  and  for  judgment  on  the  pleadings.  Plaintiff  is  an 
infant  of  the  age  of  14  years,  and  seeks  to  recover  money  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  him  by  reason  of 
the  negligent  operation  of  a  horse  and  carriage  owned  and  controlled 
by  the  defendant  The  allegation  in  the  complaint  which  is  the  basis  of 
the  cause  of  action,  reads  as  follows : 

"That  this  defendant  and  his  servant  or  employ^  were  negligent  and  care- 
less In  the  management  and  operation  of  the  said  carriage,  and  the  control  of 
the  said  horse,  and  in  consequence  thereof,  and  without  fault  on  the  part  of 
the  infant  plalntUt,  James  H.  Smith,  he  was  knocked  violently  to  the  ground 
by  the  said  horse  and  carriage." 

The  defendant  has  demurred  to  the  complaint  on  the  ground  that  the 
said  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  the  plaintiff  moves  for  judgment  on  the  pleadings. 

[1]  The  defendant  argues  that  the  demurrer  should  be  sustained  be- 
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cause  the  complaint  states  a  bare  conclusion  and  is  barren  of  facts  con- 
stituting a  cause  of  action.  I  am  unable  to  agree  with  this  view  of  the 
defendant,  and  I  hold  that  the  complaint  does  state  facts  sufficient  to 
make  out  a  cause  of  action.  It  seems  to  me  that  the  essential  facts, 
which,  if  established,  entitle  the  plaintiff  to  recover,  are  stated  in  his 
complaint.  No  doubt  some  details  are  missing,  but  a  lack  of  circtmi- 
stantial  detail  does  not  make  the  pleading  defective.  If  the  facts  are 
set  forth  clearly  and  with  certainty  in  the  complaint,  and  they  consti- 
tute, upon  a  liberal  construction,  a  cause  of  action,  that  is  sufficient. 
Under  the  doctrine  of  liberal  construction  of  pleadings,  the  courts  have 
uniformly  held  that  substantial  justice  requires  simple  and  common- 
sense  interpretation  of  allegations  contained  in  pleadings,  and  that  to 
strain  in  the  direction  of  finding  ambiguity  and  uncertainty  is  to  retard, 
and  not  promote,  the  interests  of  substantial  justice. 

The  defendant  relies  on  the  case  of  Schlesinger  v.  Central  Railroad 
Co.  of  N.  J.,  74  Misc.  Rep.  91,  131  N.  Y.  Supp.  723,  but  an  examina- 
tion of  that  case  shows  that  the  plaintiff  there  relied  entirely  on  an  al- 
legation which  reads  as  follows : 

"That  the  platntlff  was  caused  to  be  struck  by  the  said  projectile  by  rea- 
son of  the  negligence  and  carelessness  of  this  defendant." 

That  this  allegation  is  of  too  general  a  character  is  not  open  to  de- 
bate, and  if  the  plaintiff's  allegation  in  this  case  was  of  the  same  order 
I  would  unhesitatingly  sustain  the  demurret ;  but  plaintiff's  complaint 
clearly  sets  forth  that  the  defendant  or  his  servant  or  employe  was 
careless  in  the  management  and  control  of  the  said  carriage  and  horse 
cmd  the  control  of  the  said  horse,  which  indicates  the  wrongful  act  that 
was  committed  by  the  defendant  or  his  servant. 

The  plaintiff  seems  to  have  modeled  his  complaint  upon  a  specimen 
complaint  to  be  found  in  Abbott's  excellent  forms  of  pleading,  and 
which  has  stood  the  test  of  time.  Allegations  similar  to  the  allegation 
of  the  plaintiff  herein  have  been  upheld  in  McCarthy  v.  New  York 
Central  &  Harlem  R.  R.  Co.,  6  N.  Y.  Supp.  560,  Edgerton  v.  N.  Y.  & 
Harlem  R.  R.  Co.,  39  N.  Y.  227,  Oldfield  v.  N.  Y.  &  Harlem  R.  R.  Co., 
14  N.  Y.  310,  and  Powell  v.  Cohoes  Ry.  Co.,  136  App.  Div.  204,  120 
N.  Y.  Supp.  336. 

[2]  I  am  unable  to  say  that  the  demurrer  is  frivolous,  but,  under  the 
decisions,  I  must  overrule  the  demurrer  and  grant  the  motion  for  judg- 
ment on  the  pleadings,  with  leave  to  the  defendant  to  interpose  an  an- 
swer herein  within  10  days,  upon  payment  of  $10  costs. 
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PEOPLE  V.  MULCAHX. 

(Court  of  General  Sessions,  New  York  County.    October  30,  1914.) 

Cbiminal  Law  «=3231 — Trial — Defendant's  Eight  to  Pbodttce  Witnessm. 
Where  the  complainant  testified  at  a  preliminary  hearing  to  certain  ad- 
missions made  by  defendant  when  lie  was  served  with  summons,  which 
defendant  denied,  the  refusal  by  the  magistrate  of  defendant's  request  for 
permission  to  produce  a  witness  who  was  present  when  the  summons  was 
served  to  disprove  the  admission  violated  the  right  to  produce  witnesses 
in  bis  behalf,  given  by  Code  Or.  Proc.  §  8,  aubd.  3,  and  requires  a  reversal 
of  the  conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  412,  47&- 
481;   Dec.  Dig.  <8=5»231.] 

John  Mulcahy  was  convicted  of  disorderly  conduct  tending  to  a 
breach  of  the  peace,  and  he  appeals.    Reversed,  and  new  trial  granted. 

Dwight  W.  De  Motte,  of  New  York  City,  for  appellant 
The  District  Attorney,  for  the  People. 

ROSALSKY,  J.  The  defendant,  pursuant  to  a  summons,  appeared 
in  the  Fourth  District  City  Magistrates'  Court  to  answer  a  charge  of 
disorderly  conduct  tending  to  a  breach  of  the  peace.  The  magistrate 
conducted  a  preliminary  hearing  to  inquire  into  the  subject-matter  of 
the  charge  made  against  the  defendant,  in  the  course  of  which  the  com- 
plainant testified  that  at  the  time  that  he  served  a  summons  upon  the 
defendant  he  admitted  to  him  that  he  operated  the  automobile  on  the 
night  in  question,  when  it  ran  into  the  complainant's  horse  and  in- 
jured it. 

The  defendant  denied  that  he  either  operated  the  automobile  which 
collided  with  the  complainant's  horse,  or  that  he  made  any  admission  to 
the  complainant  at  the  time  that  the  summons  was  served  upon  him, 
and  requested  the  magistrate  to  permit  him  to  produce  a  witness  who 
was  present  when  the  summons  was  served,  to  disprove  that  any  such 
conversation  took  place.  It  is  manifest  that  the  only  opportunity 
that  the  defendant  had  of  knowing  that  the  complainant  would  testify 
to  this  alleged  admission  was  upon  his  arraignment.  The  refusal  of 
the  magistrate,  in  these  circumstances,  to  allow  the  defendant  to  pro- 
duce a  material  witness  to  contradict  the  testimony  of  the  complain- 
ant, was  in  violation  of  one  of  the  defendant's  rights,  namely,  to  pro- 
duce witnesses  in  his  behalf,  in  accordance  with  subdivision  3  of  sec- 
tion 8  of  the  Code  of  Criminal  Procedure. 

As  this  error  affected  a  substantial  right  of  the  defendant,  the  judg- 
ment of  conviction  must  be  reversed,  and  a  new  trial  granted. 
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USVY  et  al.  T.  HORN,  City  MarsbaL 
(Supreme  Court,  Appellate  Term,  First  Department.     June  14,  1915.) 

1.  Chattel  Mobtoages  «:s>66 — Time  of  Takiwg  Emraor— Dkjvkbt. 

A  chattel  mortgage  bag  no  valid  Inception  until  actually  delivered,  and 
the  date  it  is  signed  and  acknowledged  Is  Immaterial,  U  it  was  not  de- 
livered until  later. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent.  Dig.  Si  186- 
138;   Dec.  Dig.  <S=>66.] 

2.  Tbial  «=>16S — Motion  to  Dismiss— Heabing. 

On  a  motion  to  dismiss  the  complaint,  plaintiff  Is  entitled  to  the  most 
favorable  inference  that  can  be  drawn  from  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {§  373,  374;  Dec. 
Dig.  «=>165.] 

8.  Tbiai.  <e=>l43 — Question  fob  Jubt— Conflictino  Testimont. 

Where  the  direct  testimony  was  sufficient,  if  true,  to  require  a  Judg- 
ment for  plaintifT,  if  the  cross-examination  contradicted  such  testimony, 
it  was  for  the  Jury,  and  it  was  error  to  dismiss  the  complaint. 

[Ed.  Not& — For  other  cases,  see  Trial,  Cent  Dig.  tt  342,  843;    Dec. 
Dig.  <&=»W3.] 
4.  CnATTEL  Mobtoages  ^=>n — Pbopebty  and  Inteeest  Subject  to  Mobt- 

OAOE. 

The  vendee  in  a  conditional  sale  can  mortgage  such  possessory  title 
as  belongs  to  him. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  U  55-58; 
Dea  Dig.  <S=9l7.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Joseph  Levy  and  another  against  Benjamin  Horn,  a  city 
marshal  of  the  city  of  New  York.  From  a  judgment  for  defendant, 
plamtiff  appeals.    Reversed. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Louis  Halle,  of  New  York  City  (Samuel  J.  Levinson,  of  New  York 
City,  of  counsel),  for  appellant. 
Leon  Dashew,  of  New  York  City,  for  respondent 

•  LEHMAN,  J.  The  plaintiff  sues  a  city  marshal  for  the  conversion 
of  the  fixtures  of  a  butcher  named  Wiesinger  by  levy  and  sale  under 
an  execution  duly  issued  upon  a  judgment  in  favor  of  a  creditor  of 
Wiesinger.  The  plaintiff  holds  a  mortrage  on  the  fixtures  sold.  This 
mortgage  was  filed  on  June  9,  1914.  The  judgment  under  which  the 
levy  was  made  was  obtained  on  June  16th,  and  the  execution  was  is- 
sued on  June  20th.  The  plaintiff's  mortgage  was  dated,  signed,  and 
acknowledged  on  March  18,  1914,  and  if  it  actually  was  made  on  that 
date  and  recorded  10  weeks  thereafter  it  was  void  under  the  provisions 
of  the  Lien  Law.  Karst  v.  Gane,  136  N.  Y.  316,  32  N.  E.  1073 ;  Took- 
er  V.  Siegel  Cooper  Co.,  194  N.  Y.  442,  87  N.  E.  773.  The  trial  jus- 
tice dismissed  the  complaint  at  the  end  of  the  plaintiff's  case  upon 
the  authority  of  these  cases.    It  does  not  clearly  appear  whether  the 
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dismissal  of  the  complaint  is  based  upon  the  view  that  under  the  law 
as  laid  down  in  these  cases  the  mortgage  came  into  existence  when  it 
was  signed  and  acknowledged,  or  whether  the  learned  trial  justice  con- 
sidered that  the  plaintiff's  evidence  conclusively  established  that  the 
chattel  mortgage  was  delivered  on  its  date. 

[  1  ]  There  can  be  no  real  doubt  that  a  chattel  mortgage,  like  other  in- 
struments, has  no  valid  inception  until  actually  delivered,  and  the  date 
on  which  it  is  signed  and  acknowledged  is  immaterial,  if  it  be  affirm- 
atively shown  that  it  was  not  delivered  until  later.  It  is  true  that  in 
the  case  of  Tooker  v.  Siegel  Cooper  Co.,  supra,  the  Court  of  Appeals 
has  held  that: 

"Where  it  Is  put  Into  the  hands  of  a  third  party  after  execution,  upon  no 
condition,  except  that  It  shall  not  be  delivered  at  all  in  the  event  of  the  pay- 
ment of  the  debt  before  a  specified  date,  and  is  subsequently  delivered  by  him 
to  the  grantee,  we  think  that  such  delivery  must  be  deemed  to  relate  back  to 
the  date  vphen  the  third  party  received  it,  and  that  a  delay  of  nearly  a  month 
in  placing  it  upon  file  was  properly  held  by  the  trial  court  to  be  so  unrea- 
sonable as  to  Invalidate  the  mortgage  against  creditora." 

A  careful  reading,  however,  of  that  opinion,  shows  that  it  is  based 
upon  the  view  that  the  delivery  of  the  mortgage  to  a  third  party  was 
made  only  for  the  purpose  of  evading  the  provisions  of  the  statute 
regarding  filing  and  publicity  of  chattel  mortgages.  Inferentially  it 
seems  to  me  that  the  court  regarded  the  rule  as  absolutely  established 
that,  until  there  was  a  delivery,  either  conditional  or  unconditional,  no 
mortgage  was  in  existence.  It  follows  that  until  that  time  the  law 
could  not  possibly  require  the  undelivered  mortgage  to  be  filed. 

[2,  3]  The  really  serious  contention  of  the  defendant,  however,  is 
that  the  plaintiff's  own  testimony  shows  conclusively  that  the  mortgage 
was  actually  delivered  on  March  18th.  Upon  this  point  one  of  the 
plaintiffs  testified  squarely  that  on  June  9th  he  loaned  to  Wiesinger 
the  sum  of  $154.63,  giving  him  checks  for  that  amount,  and  that  this 
sum,  with  what  Wiesinger  then  owed  him,  made  up  the  sum  of  $200, 
which  is  the  amount  of  the  mortgage,  and  he  received  the  mortgage  on 
the  same  day.  Undoubtedly  this  made  out  a  prima  facie  case  that  the 
mortgage  was  delivered  on  June  9th.  On  cross-examination  the  plain- 
tiff admitted  that  prior  to  March  18th  Wiesinger  owed  him  some 
money,  and  that  he  was  accustomed  to  obtain  repayment  of  moneys 
loaned  Wiesinger  by  retaining  $10  each  month  out  of  payments  due 
to  Wiesinger  for  goods  furnished  by  him  during  the  month;  that  on 
March  18th  Wiesinger  came  to  plaintiff's  office  and  signed  and  ac- 
knowledged the  mortgage  before  plaintiff's  foreman.  He  also  testified 
that  after  signing  the  mortgage  Wiesinger  handed  it  to  him,  though 
it  does  not  clearly  appear  that  the  word  "after"  was  imderstood  by 
the  plaintiff  to  refer  to  the  time  immediately,  instead  of  remotely, 
subsequent  to  the  time  of  signing.  In  any  event,  however,  whatever 
may  be  the  contradictions  in  the  testimony  given  by  the  witness,  the 
plaintiff  is  entitled,  upon  a  dismissal  of  the  complaint,  to  the  most  fa- 
vorable inference  that  can  be  drawn  from  the  testimony.  The  direct 
testimony  was  sufficient,  if  true,  to  require  a  judgment  in  favor  of 
the  plaintiff ;  if  the  cross-examination  contradicted  the  direct  testimo- 
ny, it  was  for  the  jury  to  determine  which  part  of  the  testimony  was 
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trae,  and  whether  the  witness  understood  the  purport  of  the  questions 
put  on  cross-examination.  The  dismissal  of  the  complaint  was  there- 
fore error. 

[4]  The  defendant  also  urges  another  ground  for  holding  the  chat- 
tel mortgage  invalid,  viz.,  tlwt  it  appears  that  one  of  the  machines 
covered  by  the  mortgage  was  purchased  by  Wiesinger  under  a  condi- 
tional bill  of  sale  which  was  on  record.  While  Wiesinger  under  that 
bill  of  sale  undoubtedly  did  not  theoretically  possess  legal  title,  he 
did  apparently  have  a  right  to  possession,  and  he  had  a  right  to  assign 
or  mortgage  such  possessory  title  as  he  had.  See  Moore  v.  Prentiss 
Tool  &  Supply  Co.,  133  N.  Y.  144,  30  N.  E.  736.  Consequently  the 
mortgagee  had  a  right  to  maintain  this  action  for  conversion. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


McMAHON  ^  aL  T.  HGNEEL  et  aL 
(Sapreme  Court,  Special  Term,  Steuben  County.    June  12,  1915.) 

1.  IWtOXICATlIfQ   lilQCOBS    €=364 — ^AfPUCATIOK   TOB   LiCKRSB— POBBKSaiON    OF 

FSEKISES. 

The  owner  of  premises  wbo  applies  for  a  liquor  tax  certificate  Is  not 
entitled  tbereto,  wbere  he  is  oat  of  possession,  and  where  his  application 
erroneously  states  that  he  is  in  possession. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Idauors,  Cent.  Dig.  {  64; 
Dec  Dig.  <S=>64.] 

2.  Intoxioating  Iiiquobb  €s>103 — ^TBANsrEB  01'  IiicEKSBS— Bight  to  Tbans- 

rsB. 

The  right  of  abandonment  and  transfer  of  a  llqaor  tax  certificate  be- 
longs to  the  holder  thereof,  who  Is  In  possession  of  the  premises  under 
lease,  and  not  to  the  owner  of  the  premises. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  H 
108-112;  Dec.  Dig.  «8=>103.] 

3.  Intoxicating  Liquors  «=»108 — Canceixation  of  License— Pabties. 

In  a  suit  by  tenants  against  the  owner  of  the  premises  to  cancel  a 
liquor  tax  certificate  Issued  to  the  owner,  a  brewing  company,  to  which 
the  license  was  transferred.  Is  not  a  necessary  party. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating  liquors,  C^nt.  Dig.  || 
116-118;  Dea  Dig.  «=>10&] 

Action  by  Mary  McMahon  and  Thomas  F.  Hanley  against  Margaret 
E.  Henkel  and  others  to  set  aside  a  liquor  tax  certificate.  Judgment 
directed  for  plaintiffs,  with  permission  to  submit  findings. 

Welch  &  Parsons,  of  Sjrracuse,  for  plaintiffs. 
Claude  V.  Stowell,  of  Coming,  for  defendants. 

CLARK,  J.  The  defendant  Margaret  E.  Henkel  is  the  owner  of. 
premises  at  No.  96  East  Market  street  in  the  city  of  Coming,  which 
premises  have  been  continuously  used  for  saloon  purposes  since  on  or 
about  April  1,  1902.  The  plaintiffs  in  this  action  were  formerly  tai- 
ants  of  defendant  Henkel  in  said  premises — ^first,  under  a  written  lease 
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dated  January  10,  1907,  which  expired  on  or  about  April  1,  1910;  and, 
secondly,  under  a  written  lease  made  between  the  plaintiffs  and  de- 
fendant Henkel  for  a  five-year  term,  which  expired  March  31,  1915. 

While  plaintiffs  occupied  the  premises  No.  96  East  Market  street, 
Corning,  under  these  two  leases,  and  up  to  March  31,  1915,  when  they 
vacated  the  premises,  they  had  carried  on  the  traffic  in  liquors  at  said 
premises  under  liquor  tax  certificates  that  were  issued  to  them  from 
time  to  time  by  the  treasurer  of  Steuben  county ;  their  last  certificate, 
being  No.  20,097,  not  expiring  until  October  1,  1915.  Plaintiffs'  lease 
of  the  premises  in  question  did  not  expire  until  the  31st  day  of  March, 
1915,  and  some  time  prior  to  that  date  they  applied  to  the  treasurer  of 
Steuben  county,  under  the  proper  subdivision  of  the  Liquor  Tax  Law, 
for  permission  to  transfer  that  liquor  tax  certificate,  expiring  October 
1,  1915,  from  the  premises  owner  by  defendant  Henkel,  No.  96  East 
Market  street,  to  premises  at  No.  350  South  Beech  street  in  the  city 
of  Coming,  which  had  been  leased  by  plaintiffs,  and  with  their  appli- 
cation for  such  transfer  they  filed  necessary  consents  for  traffic  in 
liquors  at  Beech  street,  notice  of  abandonment  of  such  traffic  under 
such  liquor  tax  certificate  at  No.  96  East  Market  street,  and  also  filed 
the  necessary  bond  for  the  purpose  of  making  such  transfer. 

The  coun^  treasurer  refused  to  make  such  transfer,  on  the  ground 
that  previously,  and  on  November  7,  1914,  proper  application  and  bond 
having  been  filed  with  him,  he  had  issued  to  defendant  Henkel,  owner 
of  the  East  Market  street  premises,  another  liquor  tax  certificate.  No. 
20,517,  for  the  traffic  in  liquors  at  said  premises,  and  that  he  could  not 
properly  transfer  plaintiffs'  certificate,  because  it  would  make  the  num- 
ber of  liquor  tax  certificates  in  Coming  greater  than  would  be  permis- 
sible under  the  so-called  ratio  law  (Laws  1910,  c.  494). 

At  the  time  defendant  Henkel  applied  for  her  liquor  tax  certificate, 
November  7,  1914,  in  her  application  statement  she  said,  among  other 
things : 

"That  she  might  lawfully  carry  on  such  traffic  in  Ilguors  upon  sach  prem- 
ises vmder  said  subdivision.    •    •    • " 

That  clearly  could  not  be  true,  for,  although  she  was  the  owner  of 
the  premises,  she  was  not  in  possession,  and  not  entitled  to  the  pos- 
session thereof,  and  could  not  lawfully  carry  on  any  kind  of  business 
therein,  for  the  premises  were  leased  to  plaintiffs,  and  they  were  en- 
titled to  possession  of  said  premises  until  March  31,  1915.  The  papers 
presented  to  the  county  treasurer  by  defendant  Henkel  were  regular 
on  their  face,  and  he  was  obliged  to  issue  to  her  the  liquor  tax  certificate 
sought  to  be  revoked  in  this  action,  even  though  a  prior  certificate  au- 
thorizing plaintiffs  to  traffic  in  liquors  at  the  same  premises  was  in 
full  force  and  effect.  People  ex  rel.  Hope  v.  Masterman,  78  Misc  Rep. 
337,  138  N.  Y.  Supp.  469,  affirmed  156  App.  Div.  450,  141  N.  Y.  Supp. 
1039;  209  N.  Y.  182,  102  N.  E.  553. 

[1  ]  But  defendant  Henkel  was  not  in  possession  of  the  premises  No. 
96  East  Market  street  at  the  time  she  applied  for  her  liquor  tax  certif- 
icate, and  was  not  entitled  to  traffic  in  liquors  at  said  premises,  because 
plaintiffs  had  the  exclusive  right  of  possession  thereto  until  March  31, 
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1915,  and  although  the  papers  were  regular  on  their  face,  and  the  coun- 
ty treasurer  was  clearly  obliged  to  issue  to  her  the  certificate  which  is 
sought  to  be  set  aside  in  this  action,  her  statement  in  her  application 
that  she  might  lawfully  carry  on  the  traffic  in  liquors  on  these  premises 
was  false,  and  it  was  a  material  statement  upon  which  the  county  treas- 
urer had  a  right  to  rely,  and  undoubtedly  did  rely,  when  he  issued  to 
her  the  certificate  in  question. 

Defendant  Henkel  urges  that,  if  her  certificate  is  set  aside,  it  will  be 
a  great  hardship  upon  her,  because  it  will  enable  plaintiffs  to  transfer 
their  certificate  issued  for  the  same  premises  to  another  locality,  and 
because  of  the  number  of  licenses  in  Coming  she  will  be  unable  to  ob- 
tain a  new  license  for  her  premises,  being  restricted  by  the  terms  of 
the  so-called  ratio  law.  That,  perhaps,  is  unfortunate ;  but  it  is  no  an- 
swer to  the  statement  that  she  obtained  her  liquor  tax  certificate  for 
these  premises  in  November,  1914,  by  making  at  least  one  erroneous 
statement  in  her  application,  when  she  knew  perfectly  well  that  her 
premises  were  leased  until  March  31,  1915,  to  the  plaintiffs,  and  she 
would  have  no  right  of  possession  thereof  up  to  that  time. 

When  the  plaintiffs  applied  to  have  their  liquor  tax  certificate  for  the 
East  Market  street  premises  transferred  to  the  Beech  street  premises 
in  Coming,  their  lease  of  the  East  Market  street  premises  not  having 
expired,  they  were  clearly  within  their  rights  in  serving  notice  of  aban- 
donment of  the  liquor  traffic  at  said  premises  and  applying  to  have  the 
certificate  transferred  to  the  Beech  street  premises. 

[2]  The  right  of  abandonment  and  transfer  did  not  belong  to  de- 
fendant Henkel  as  the  owner  of  the  premises  at  East  Market  street, 
but  belonged  exclusively  to  the  plaintiffs  as  the  owners  and  holders  of 
the  Liquor  Tax  Certificate.  Matter  of  Farley,  154  App.  Div.  282,  138  ' 
N.  Y.  Supp.  1050,  affirmed  208  N.  Y.  595,  102  N.  E.  IICG.  The  right 
of  abandonment  and  transfer  belonging  exclusively  to  plaintiffs  as 
owners  of  the  certificate,  and  not  to  defendant  Henkel  as  owner  of 
the  premises,  cannot  be  defeated  by  the  somewhat  unusual  and  peculiar 
course  adopted  by  her  in  applying  for  and  obtaining  a  liquor  tax  certifi- 
cate to  traffic  in  liquors  at  premises  leased  by  her  to  other  people,  and 
in  which  she  had  no  possession  or  right  of  possession. 

[3]  It  is  urged  by  defendant  Henkel  that  the  certificate  she  obtained 
from  the  county  treasurer  was  transferred  to  the  American  Brewing 
Company,  and  that  this  action  must  fail  because  that  company  was  not 
made  a  party  defendant.  The  American  Brewing  Company  was  not  a 
necessary  party  to  this  action.  Matter  of  Clement,  55  Misc.  Rep.  615, 
105  N.  Y.  Supp.  1085 ;  People  ex  rel.  Buchler  v.  Spl.  Term,  137  App. 
Div.  765,  122  N.  Y.  Supp.  573;  Matter  of  Qement,  63  Misc.  Rep.  514, 
118  N.  Y.  Supp.  613.  The  case  of  Hope  v.  Masterman,  209  N.  Y.  182, 
102  N.  E.  553,  indicates  clearly  that  plaintiffs  have  proceeded  properly 
in  an  action  in  equity  to  cancel  the  certificate  issued  to  defendant  Hen- 
kel. Upon  all  the  evidence  I  am  satisfied  that  plaintiffs  are  entitled 
to  recover,  because  the  liquor  tax  certificate  issued  to  defendant  Henkel 
was  obtained  on  an  application  containing  material  erroneous  state- 
ments, and  also  on  the  ground  that  the  right  of  abandonment  and  trans- 
fer of  their  valid  liquor  tax  certificate  belonged  exclusively  to  plain- 
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tiffs,  and  should  not  be  defeated  by  the  method  adopted  by  defend- 
ant Henkel. 

Judgment  is  therefore  directed  in  favor  of  plaintiffs  for  the  relief 
demanded  in  the  complaint,  with  costs  to  be  taxed.  Findings  may  be 
submitted. 


HBTLAND  et  al.  v.  MEHIiER-Ftir/TON  CO.,  Inc.,  et  al. 

(Supreme   Court,   Appellate   Term,   First   Department.     June   14,   1915.) 

FIU.UDS,  Statutk  or  «=s>128 — IIcAkolobd  and  IVnant  «=>152— Dutt  to  Bs- 
PAIS— Pabol  Aobeeuknt. 

Where,  under  the  terms  of  a  lease,  there  was  doubt  whether,  in  re- 
pairing, the  cost  of  alterations  necessary  to  comply  with  rules  of  the 
building  department  were  chargeable  to  the  tenant  as  repairs,  or  to  the 
landlord  as  constituting  structural  defects,  and  the  landlord,  in  order 
to  persuade  the  tenant  to  remedy  such  defects  without  permitting  the 
filing  of  violations  and  subsequent  litigation,  agreed  to  pay  the  cost  of 
such  structural  changes,  such  agreement  was  on  good  consideration,  and 
did  not  vary  the  lease,  but  was  in  addition  to  it,  and  not  within  the 
statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  if  83, 
278;  Dec.  Dig.  <S=>128;  Landlord  and  Tenant,  Cent  Dig.  §t  162,  63»- 
643,  545-649,  551-657 ;   Dec.  Dig.  «&=3l52.] 

Ouy,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Terra. 

Action  by  Emil  A.  Heyland  and  another  against  the  Mehler-Fulton 
Company  and  another.  From  a  judgment  for  plaintiffs,  defendants  ap- 
oc3,l     Reversed 

Argued  May*  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Cass  &  Apfel,  of  New  York  City  (Charles  L.  Apfel,  of  New  York 
City,  of  counsel),  for  appellants. 

Martin  &  Howe,  of  Concord,  N.  H.  (Arthur  L.  Howe  and  William  G. 
Johnson,  both  of  New  York  City,  of  counsel),  for  respondents. 

LEHMAN,  J.  The  plaintiffs  have  leased  to  the  defendants  certain 
premises  for  the  term  of  21  years.  The  lease  provided  that  no  building 
should  be  erected  or  the  present  building  altered  or  demolished  without 
the  consent  of  the  landlord.    It  further  provided : 

That  the  tenant  should  at  his  own  cost  maintain  and  repair  the  building, 
"hereby  releasing  and  discharging  the  parties  of  the  first  part  [the  plaintUb] 
from  any  obligation  whatever  to  repair  or  maintain  the  same." 

It  further  provides : 

That  the  tenant  "will  comply  wltb  all  statutes,  ordinances,  mies,  and 
regulations  of  the  federal,  state,  or  city  governments,  and  of  any  and  all 
their  departments  and  bureaus,  applicable  to  said  premises  for  any  cause 
whatever,  and  shall  promptly  comply  with  and  execute  all  orders,  rules, 
and  regulations  of  the  New  York  Board  of  Fire  Underwriters  for  tlie  pro- 
tection of  fire  at  its  oton  co»t  and  eapeiue,  but  nothing  contained  herein  ^11 
be  held  to  prevent  the  party  of  the  second  part  from  appealing  to  the  courts 
from  any  rule,  order,  statute,  or  regulation  it  may  deem  unlawful  or  unjust, 
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or  to  inm)lve  the- remedying  hy  the  party  of  the  aecond  part  of  any  defect*  of 
conttruction,  additions  to,  or  changes  In  the  structural  design  of  the  said 
building,  or  the  reconstruction  of  the  whole  or  any  part  of  the  said  premises, 
and  the  parties  of  the  first  part  shall  remove  or  cause  to  be  removed  any 
violations  against  the  said  premises  prior  to  the  commencement  of  the  lease." 

The  lease  was  made  and  dated  August  1»  1913,  and  simultaneous  with 
the  making  of  the  lease  the  landlords  gave  a  written  consent  for  certain 
alterations.  The  defendant  testified  that  in  November  August  H.  Hey- 
land,  one  of  the  plaintiffs,  had  a  conversation  in  regard  to  a  "threaten- 
ed violation  on  account  of  a  crack  showing  in  the  rear  wall,  making  it 
dangerous,"  and  it  necessitated  some  additional  work.  In  that  con- 
versation there  was  some  discussion  as  to  who  was  liable  for  such 
work,  and  the  parties  then  arranged  a  subsequent  conference.  The 
defendant  claims : 

That  at  that  conversation  Mr.  Heyland  asked  them  not  to  allow  violations 
to  be  filed,  but  '.'for  us  to  carry  out  the  plans  that  would  be  necessary  tb 
avoid  the  violation  being  put  on  the  building,  and  he  would  assume  that  share 
of  It ;  be  would  pay  his  share  of  it.  He  asked  the  architect  if  there  was  any 
other  thing,  that  would  be  involved,  or  if  he  thought  there  would  be.  There 
was  also  on  the  western  wall  a  crack  which  showed.  He  asked  us  to  take 
care  of  that.  If  necessary,  and- any  subsequent  changes  in  the  structural  work, 
to  take  care  of  it  Just  tbie  same  and  be  would  pay  for  that  part  of  it." 

The  defendant  then,  sued  for  rent,  set  up  as  a  counterclaim  this 
agreement  to  pay  for  structural  changes.  The  learned  trial  justice, 
however,  ruled  that  the  parol  agreement  comes  within  the  statute  of 
frauds,  and  upon  the  plaintiff's  motion  struck  out  all  testimony  relat- 
ing to  it.  This  ruling  destroyed  the  basis  of  the  defendant's  counter- 
claim, and  the  trial  justice  thereupon  directed  a  verdict  for  the  plain- 
tiff. 

The  statute  of  frauds  was  not  pleaded  by  the  plaintiffs  in  their  reply 
to  the  defendants'  counterclaim,  and,  even  if  pleaded,  it  would  not  in 
my  opinion  be  applicable  to  the  parol  contract.  Under  the  written  lease 
the  tenant  was  expressly  exempted  from  liability  to  comply  with  the 
orders  of  the  building  department  which  involve  the  remedying  of  any 
defects  in  construction,  and  an  agreement  to  pay  the  violations  and 
obeying  the  orders  of  the  building  department  would  not  come  within 
the  statute  upon  any  theory  which  I  can  perceive. 

As  I  read  the  testimony,  the  defendant  was  proceeding  to  make  cer- 
tain alterations  in  lowering  the  floor,  and  for  the  cost  of  such  altera- 
tions made  for  his  benefit,  he  was  clearly  liable.  During  those  altera- 
tions it  appeared  that  there  were  certain  structural  defects  in  the  build- 
ing which  would  have  to  be  remedied  in  order  to  comply  with  the 
rules  of  the  building  department.  Under  the  terms  of  this  written 
lease  there  is  some  doubt  whether  the  cost  of  complying  with  these 
rules  was  properly  chargeable  to  the  defendant  as  part  of  the  altera- 
tions, or  whether  the  plaintiff  was  responsible  for  them,  since  they  con- 
stituted structural  defects.  The  defendant  refused  to  remedy  the  de- 
fects until  the  question  was  litigated,  and  the  plaintiff,  in  order  to 
avoid  the  filing  of  violations  and  subsequent  litigation,  and  to  secure 
the  benefit  of  the  improvements,  agreed  to  pay  the  cost  of  the  struc- 
tural change.    This  agreement,  it  seem  to  me,  is  therefore  made  upon 
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good  consideration,  is  made  subsequent  to  the  lease,  and  does  not  vary, 
but  is  really  in  addition  to,  the  lease,  and  is  not  within  the  statute  of 
frauds. 

The  plaintiff  also  seeks  to  sustain  the  ruling  of  the  trial  justice  on  the 
ground  that  there  is  no  evidence  to  show  that  August  H.  Heyland  had 
authority  to  bind  the  other  owners  of  the  premises.  No  objection  to 
the  evidence  was,  however,  taken  on  this  ground,  and,  if  such  objec- 
tion had  been  taken,  it  could  probably  have  been  obviated. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event. 

WHITAKER,  I.,  concurs.   GUY,  J.,  dissaits. 


ORR  v.  BAI/TIMORB  &  OHIO  R.  CO.    (No.  7301.) 
(Supreme  Court,  Appellate  Division,  First  Department.    June  4,  1915.) 

1.  Action  «=>2 — Right  of  Action — Obdinances — Violation. 

The  mere  violation  of  a  municipal  ordinance,  though  evidence  of  neg- 
ligence, does  not  of  Itself  give  rise  to  a  cause  of  action  for  damages, 
unless  the  ordinance  by  legislative  adoption  tias  the  force  of  a  statute, 
in  which  case  the  matter  is  governed  by  the  rules  applicable  to  statutes. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  if  10-16 ;  Dec.  Dig. 

2.  BiVIDENCE   ^=»35 — JUDIOIAl   NoXlCK — FOBKIQN   STATOTlt. 

The  courts  will  not  take  Judicial  notice  of  the  acts  of  a  foreign  Legis- 
lature, or  determine  their  application  to  a  particular  ordinance. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  {§  35,  51;  Dec. 
Dig.  <g!=»35.] 

3.  Statutes  €=»281 — Pleading — Necessitt. 

Unless  pleaded,  the  courts  cannot  determine  the  applicability  of  acts 
of  a  foreign  Legislature  to  particular  ordinances. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  H  380,  381 ;  Dec. 
Dig.  <S=>281.] 

4.  NUIBANCKS  €=36 — Declabation. 

The  mere  declaration  in  a  municipal  ordinance  that  the  storage  of  a 
certain  quantity  of  nitrate  of  soda  without  a  license  shall  constitute  a 
nuisance  is  not  effective  to  constitute  such  storage  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance,  Cent.  Dig.  SS  35-38;  Dec. 
Dig.  «=»6.] 

5.  Neglioencb  ^=»124 — Evidence — Obdinances. 

A  municipal  ordinance  is  admissible  in  evidence  to  show  the  negligence 
of  one  who  violates  it 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  SS  235-238 ;  Dec. 
Dig.  «=»124.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Orton  G.  Orr  against  the  Baltimore  &  Ohio  Railroad 
Company.  From  an  order  overruling  a  demurrer  to  the  amended 
complaint,  defendant   appeals.     Reversed,   and  demurrer   sustained. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

®=3For  other  cues  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  iDdexW 
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Marvin  W.  Wynne,  of  New  York  City  (Henry  E.  Chapin,  of  New 
York  City,  on  the  brief),  for  appellant. 

Arthur  W.  Clement,  of  New  York  City  (Wilson  E.  Tipple,  of  New 
York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  The  amended  complaint  contains  two  counts.  The 
plaintiff  claims  that  they  both  sound  in  tort  and  are  to  recover  the 
same  damages  on  different  theories;  but  the  defendant  contends  that 
one  is  on  contract  and  the  other  is  in  tort.  "The  action  is  brought  on 
an  assigned  claim  for  the  loss  of  freight.  It  is  alleged  in  the  first 
count  that  the  defendant,  on  the  19th  day  of  September,  1912,  at 
Philadelphia,  Pa.,  as  a  common  carrier  for  hire,  received  from  M. 
Gottesman  &  Son  516  bales  of  wood  pulp,  of  the  value  of  $4,365.90, 
and  for  a  valuable  consideration  promised  and  agreed  "to  hold  the 
same  awaiting  reshipment,"  and  on  receipt  of  shipping  instructions  to 
transfer  the  same  to  the  consignee  and  destination  to  be  designated 
thereby,  and  that  while  the  property  was  so  in  possession  of  the  de- 
fendant it  was  destroyed  through  its  negligence,  the  particulars  of 
which  are  not  set  forth.  The  second  count  is  for  the  value  of  the 
same .  property  alleged  to  have  been  destroyed  while  in  the  posses- 
sion of  the  defendant  voluntarily  as  warehousemen  by  the  explosion 
of  a  quantity  of  more  than  25  pounds  of  nitrate  of  soda,  which  de- 
fendant also  held  as  warehousemen  in  the  same  structure  without  hav- 
ing obtained  a  license  therefor,  as  required  by  an  ordinance  of  the  city 
of  Philadelphia  regulating  the  maintenance,  sale,  and  storage  of  certain 
chemicals  and  combustibles,  and  in  violation  of  said  ordinance,  which 
declared  that  "if  should  be  a  nuisance  to  store  within  the  limits"  of 
said  city  more  than  25  pounds  of  nitrate  of  soda  without  obtaining  a 
license  therefor  as  therein  provided,  and  that  the  ordinance  "should 
apply  to  railroad  and  transportation  companies,  where  said  property 
was  held  voluntarily  by  them  as  a  warehouseman." 

[1-3]  The  grounds  of  the  demurrer  are  that  the  facts  stated  in  the 
second  count  are  insufficient,  and  that  causes  of  action  have  been 
improperly  united,  in  that  a  cause  of  action  for  breach  of  contract 
and  one  in  tort  predicated  on  a  violation  of  a  municipal  ordinance 
have  been  joined.  In  the  view  we  take  of  the  case  it  is  not  necessary 
to  consider  the  second  ground  of  demurrer,  and  therefore  we  express 
no  opinion  thereon.  'Hie  only  basis  for  the  second  cause  of  action 
is  the  violation  of  the  ordinance.  Authority  to  enact  municipal  or- 
dinances is  ordinarily  conferred  to  regulate  and  restrict,  in  the  inter- 
ests of  the  public,  existing  rights  and  duties,  and  not  to  add  to  com- 
mon-law duties,  or  to  create  causes  of  action  for  the  benefit  of  third 
parties,  and  it  is  well  settled  in  this  jurisdiction  that  the  mere  viola- 
tion of  a  municipal  ordinance,  although  evidence  of  negligence,  does 
not  in  and  of  itself  give  rise  to  a  cause  of  action  for  damages  resulting 
therefrom,  and  that  the  remedy  prescribed  in  the  ordinance  is  or- 
dinarily exclusive,  although  a  violation  of  a  statute,  or  of  an  ordinance 
having  by  legislative  adoption  the  force  of  a  statute,  may  give  rise 
to  a  cause  of  action.  Brown  v.  State  Line  R.  R.  Co.,  22  N.  Y.  191 ; 
McGrath  v.  N.  Y.  C.  R.  R.  Co.,  63  N.  Y.  522;  Massoth  v.  D.  &  H. 
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Canal  Co.,  64  N.  Y.  524;  Knupfle  v.  Knickerbocker  Ice  Co.,  84  N. 
Y.  488;  Moore  v.  Gadsden,  93  N.  Y.  12;  City  of  Rochester  v.  Camp- 
bell, 123  N.  Y.  405,  25  N.  E.  937,  10  L.  R.  A.  393,  20  Am.  St.  Rep. 
760;  Fluker  v.  Ziegele,  201  N.  Y.  40,  93  N.  E.  1112,  Ann.  Cas. 
1912A,  793;  Amberg  v.  Kenley,  108  N.  E.  830;  Racine  v.  Morris, 
201  N.  Y.  240,  94  N.  E.  864;  Brown  v.  Wittner,  43  App.  Div.  135, 
59  N.  Y.  Supp.  385 ;  Connolly  v.  Bursch,  149  App.  Div.  772,  134  N. 
Y.  Supp.  141.  See,  also,  Koch  v.  Fox,  71  App.  Div.  288,  75  N.  Y. 
Supp.  913.  The  Building  Code,  the  violation  of  which  we  said  in 
Acton  V.  Reed,  104  App.  Div.  510,  93  N.  Y.  Supp.  911,  would  give 
rise  to  a  cause  of  action  in  favor  of  any  one  entitled  to  its  observance, 
had  been  approved  by  the  Legislature.  City  of  New  York  v.  Trustees, 
etc.,  85  App.  Div.  355,  83  N.  Y.  Supp.  442. 

It  is  claimed,  but  not  alleged,  that  the  ordinance  was  adopted  and 
approved  by  the  Legislature •  of  Pennsylvania;  but  we  cannot  take 
judicial  notice  of  acts  of  a  foreign  Legislature,  or  determine  their 
application  to  particular  ordinances,  unless  pleaded.  Southworth  v. 
Morgan,  205  N.  Y.  293,  98  N.  E.  490,  51  L.  R.  A.  (N.  S.)  56.  The 
authority  to  enact  the  ordinance  is  not  pleaded,  nor  are  any  facts  set 
forth  which  render  the  general  rule,  to  which  reference  has  been  made, 
inapplicable.  The  case  presents  the  effect  of  the  regulation  as  an 
ordinance,  and  not  as  a  statute,  and  therefore  the  general  rule,  already 
stated,  applies. 

[4,  6]  The  learned  counsel  for  the  plaintiff  attempts  to  sustain  the 
second  cause  of  action  on  the  theory  that  the  defendant  was  guilty  of 
maintaining  a  nuisance,  and  he  relies  on  the  declaration  of  the  ordi- 
nance to  that  effect,  without  alleging  any  facts  tending  to  show  that 
the  storage  of  the  nitrate  of  soda  was  in  fact  a  nuisance.  The  mere 
declaration  in  the  ordinance  is  not  eflEective  to  constitute  the  storage 
of  more  than  25  pounds  of  nitrate  of  soda  without  a  license  a  nuisance. 
Village  of  White  Plains  v.  Tarrytown  Rd.  Co.,  117  App,  Div.  841, 
102  N.  Y.  Supp.  1046.  See,  also,  People  ex  rel.  Copcutt  v.  Board  of 
Health,  140  N.  Y.  1,  35  N.  E.  320,  23  L.  R.  A.  481,  37  Am.  St 
Rep.  522.  If  the  storage  of  the  nitrate  of  soda  was  a  proximate  cause 
of  the  damages  sustained  by  the  plaintiff,  the  ordinance  will  be  ad- 
missible in  evidence,  as  tending  to  show  negligence  under  the  first 
count  of  the  amended  complaint,  which,  as  already  observed,  is  predi- 
cated solely  on  the  ground  of  negligence.  Shields  v.  Pugh  Co.,  122 
App.  Div.  586,  107  N.  Y.  Supp.  6(M ;  Racine  v.  Norris,  supra. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  demurrer  sustained,  with  costs.  Or- 
der filed.    All  concur.  — 
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BABKLET  ▼.  MULLER  et  al.    (No.  7346.) 
•  (Sapreme  Conrt,  Appellate  Division,  First  Department.    June  4,  1915.) 

ATTACBKEKT    €=3102 ^ATFIDAVIT    FOB    ATTACH]£ENT — VaCATIOW. 

An  affldayit  for  attachment,  stating  that  defendants  Indorsed  and  trans- 
ferred a  one-half  Intesest  In  a  note  and  delivered  the  same  to  plalntUt, 
Is  Insufficient  to  support  tbe  attadunent,  which  may  be  vacated  upon 
motion. 

lEd.  Note. — For  other  cases,  see  Attachmoit,  Cent  Dig.  §{  263-272; 
Dea  Dig.  «=s>l02.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  B.  Barkley  against  Joseph  H.  S.  Muller  and 
others.  From  an  order  denying  motion  to  vacate  warrant  of  attach- 
ment, defendant  Joseph  H.  S.  Muller  appeals.  Reversed,  and  motion 
granted. 

See,  also,  164  App.  Div.  351,  149  N.  Y.  Supp.  620. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

N.  Raymond  Heater,  of  New  York  City,  for  appellant. 
Arthur  B.  Smith,  of  New  York  City,  for  respondent. 

McLAUGHLIN,  J.  Appeal  from  an  order  denying  a  motion  to 
vacate  a  warrant  of  attachment.  The  motion  was  made  upon  the 
papers  upon  which  the  warrant  was  issued.  The  complaint,  which 
was  one  of  them,  alleges  that  the  appellant  made  his  promissory 
note  in  writing,  by  which  he  promised  to  pay  to  the  order  of  the  de- 
fendant George  B.  Burch  the  sum  of  $2,500  four  months  after  date; 
that  the  defendants  George  B.  Burch  and  Sarah  M.  Burch  thereafter, 
and  before  maturity  of  the  note,  indorsed  for  value  a  one-half  inter- 
est therein  and  delivered  the  same  to  the  plaintiff,  who  is  now  the 
owner  and  holder  thereof ;  and  that  the  note  was  not  paid  when  due, 
and  the  same  was  duly  protested.  Judgment  is  demanded  in  the  sum 
of  $1,250,  with  interest. 

It  was  determined  on  a  former  appeal  to  this  court  (164  App.  Div. 
351,  149  N.  Y.  Supp.  620)  that  the  complaint  did  not  .state  a  cause 
of  action,  since  the  indorsee  of  a  part  of  a  promissory  note  cannot 
maintain  an  action  at  law  thereon  (Negotiable  Instruments  Law 
[Consol,  Laws,  c.  38]  §  62;  King  v.  King,  37  Misc.  Rep.  63,  74  N. 
Y.  Supp.  751,  affirmed  72,  App.  Div.  547,  77  N.  Y.  Supp.  40,  appeal 
dismissed  172  N.  Y.  604,  64  N.  E.  1122).  It  was  also  determined  on 
that  appeal  that  a  cause  of  action  was  not  stated,  either  at  law  or  in 
equity. 

The  plaintiff  urges  that  the  affidavits  submitted  with  the  complaint 
upon  the  application  for  the  warrant  of  attachment  show  that  he  has 
a  cause  of  action,  that  this  is  all  that  is  required  under  section  636  of 
the  Code  of  Civil  Procedure  to  entitle  the  plaintiff  to  a  warrant,  and 
that  it  was  unnecessary  to  present  the  complaint,  so  that  the  fact 
that  a  cause  of  action  is  not  therein  set  forth  is  of  no  importance.  Ir- 
respective of  whether  or  not  this  contention  is  sound,  I  think  the  war- 

€s»For  other  cases  see  same  topic  ft  KBY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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rant  of  attachment  should  have  been  vacated,  because  a  cause  of  ac- 
tion is  not  set  out  in  the  affidavits.  The  statement  therein  made  is 
that  "defendants  *  *  *  indorsed  and  transferred  the  one-half 
interest  therein  to  and  delivered  the  same  to  this  plaintiff."  The  word 
"transferred"  was  not  used  in  the  complaint,  but  the  use  of  such  word 
in  the  affidavits  does  not  change  the  cause  of  action  attempted  to  be 
stated  in  the  complaint.  It  is  perfectly  obvious  from  the  context  that 
the  word  "transferred"  was  used  merely  to  show  the  fact  that  the 
plaintiff  had  purchased  a  one-half  interest  in  the  note  by  indorsement 
and  not  otherwise.  The  affidavits  upon  which  the  warrant  of  attach- 
ment was  issued  were  therefore  insufficient,  and  the  motion  to  vacate 
should  have  been  granted. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  vacate  granted,  with  $10  costs. 
Order  filed.    All  concur. 


TOMBLIN  V.  CITY  OF  NEW  YORK. 

(Supreme  Ck>urt,  Appellate  Term,  First  Department    June  14,  1915.) 

Mdnicipai,  Coepobations  ®=»706  -^  Stkeets  —  Pkesonai,  iNJtmiEs  —  Neqli- 
GENCE — Shying  or  Horsk. 

In  a  street  car  passenger's  action  against  a  dty  for  Injuries  from  being 
struck  by  the  pole  of  a  cart  owned  by  the  city,  when  the  horse  attached  to 
the  cart  shied  at  a  piece  of  paper  blown  past  its  head,  mere  proof  that 
the  horse,  which  was  shown  to  be  ordinarily  quiet,  shied,  or  that  it  was 
new  to  the  work  on  the  streets,  was  Insufficient  to  charge  the  dty  with 
actionable  negligence,  in  the  absence  of  proof  that  the  driver  was  not 
using  such  precaution  as  would  a  reasonable  person  under  the  circum- 
stances. 

[Ed.  Kote. — For  other  cases,  see  Muuldpal  Corporations,  Cent  Dig.  S 
1518;   Dea  Dig.  «=»706.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Joseph  Tomblin  against  the  City  of  New  Yoric.  From 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
awarded. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (Terence  Far- 
ley and  E.  Crosby  Kindleberger,  both  of  New  York  City,  of  counsel), 
for  appellant. 

James  B.  Mackie,  of  New  York  City  (Frederic  C.  Scofield,  of  New 
York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  was  injured  while  riding  as  a  passen- 
ger on  an  open  street  car  on  Second  avenue.  The  testimony  in  this 
case  is  undisputed,  all  the  witnesses  were  produced  by  the  plaintiff,  and 
the  defendant  rested  upon  its  motion  to  dismiss,  except  in  so  far  as  it 
had  made  one  of  the  witnesses  produced  by  the  plaintiff  its  own. 

®=>For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  ladexas 
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The  facts  are  that  the  car  upon  which  the  plaintiff  was  riding  was 
proceeding  in  a  southerly  direction  under  the  elevated  railway  struc- 
ture on  Second  avenue.  The  plaintiff  was  sitting  at  the  end  of  the  rear 
seat.  A  cart  owned  by  the  city  was  being  driven  northward  along  the 
easterly  trade  under  the  elevated  railway  about  five  feet  from  the  car 
in  which  the  plaintiff  was  riding.  When  the  cart  was  opposite  to  the 
car,  a  piece  of  white  paper  was  in  some  manner  blown  past  the  head 
of  the  horse  attached  to  the  cart  owned  by  the  city.  The  horse  shied 
and  jumped  towards  the  street  car,  and  the  pole  of  the  cart  struck 
the  plaintiff,  causing  the  injuries  of  which  the  plaintiflF  complains.  The 
horse  was  a  green  horse ;  that  is,  it  had  been  owned  by  the  city  only 
two  days.  But  it  showed  no  signs  of  nervousness,  and  previous  to 
the  accident  it  had  passed  automobiles  and  under  the  elevated  rail- 
way track  without  trouble.  The  driver  had  been  driving  along  the 
cart  until  shortly  before  the  accident,  and  had  gone  over  to  the  rail- 
way track  to  pass  a  truck  of  some  kind  which  was  backed  against 
the  curb.  Upon  this  evidence  the  trial  justice  held  that  the  driver  of 
the  city  was  negligent. 

It  is,  of  course,  not  claimed  by  the  plaintiff  that  the  mere  fact  that 
an  ordinarily  quiet  horse  shied  is  proof  of  negligence,  or  that  it  is 
negligence  per  se  to  drive  a  new  horse  in  the  streets  of  the  city.  Cer- 
tainly, where  a  piece  of  white  paper  flies  close  to  a  horse's  head,  it  is 
a  matter  of  common  experience  that  a  horse  is  apt  to  shy,  and  no  neg- 
ligence could  possibly  be  inferred  from  the  fact  that  the  driver  could 
not  control  the  horse  within  five  feet  before  the  plaintiff  was  struck. 
The  plaintiff  does,  however,  claim,  and  this  is  his  whole  claim  of  neg- 
ligence, that  it  was  negligence  on  the  part  of  the  driver  to  bring  a  horse 
that  was  green  so  close  to  the  car  that,  in  the  event  of  its  shying,  he 
could  not  prevent  an  accident.  He  claims  that  this  case  is  analogous 
to  the  case  of  Parodi  v.  Tilford,  136  App.  Div.  734,  121  N.  Y.  Supp. 
535.  In  that  case  the  driver  of  defendant's  truck  proceeded  alongside 
of  a  street  car,  four  feet  behind  the  front  of  the  car,  knowing  that  the 
car  must  at  a  certain  point  turn  across  a  switch  directly  in  front  of  the 
truck.  When  the  car  turned  the  switch,  it  struck  the  defendant's 
truck.  Obviously,  in  that  case,  the  defendant's  driver  was  negligent 
in  voluntarily  putting  himself  in  a  position  where  a  collision  was  prac- 
tically inevitable.  In  this  case,  however,  no  such  facts  appear.  The 
defendant's  cart  had  a  right  to  proceed  along  the  street  It  would  be 
practically  impossible  to  do  so  without  coming  within  at  least  five  feet 
of  other  vehicles.  When  it  came  to  the  truck  standing  against  the 
curb,  it  had  a  right  to  turn  out  to  proceed  along  its  way.  No  rea- 
sonable person  could  have  foreseen  that  by  so  doing  he  would  come 
into  a  collision  with  any  other  vehicle.  It  does  not  even  appear  that, 
if  he  had  waited  near  the  curb  till  the  truck  would  move,  he  would  not 
have  been  at  least  as  much  exposed  to  danger. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event.    All  concur. 
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FRANK  V.  ROWLAND  &  SHAFTO,  Inc.,  et  al.    (No.  20.) 

(Supreme  Ck)urt,  Appellate  DiTlsion,  First  Department.    Jane  11,  1915.) 

Apfeai.  and  Ekrob  €=:»74  —  Inteblocutobt  JuoauBRT — Mebqbb  IK  Final 
Judgment. 

An  appeal  from  an  Interlocutory  judgment  merged  In  the  final  judgment 
Is  not  authorized,  but  the  Interlocutory  judgment  can  only  be  reviewed  on 
appeal  from  the  final  judgment,  with  a  statement  In  the  notice  of  appeal 
of  a  wish  to  review  the  interlocutory  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Brror,  Cent  Dig.  {{  415, 
417-425;   Dea  Dig.  «=974.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Adam  Frank  against  Rowland  &  Shafto,  Incorporated, 
and  Charles  F.  H.  Johnson.  From  an  interlocutory  judgment  in  favor 
of  plaintiff,  defendants  appeal.    Dismissed. 

See,  also,  152  N.  Y.   Supp.  1112. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Adam  Frank,  of  New  York  City,  for  the  motion. 
John  V.  Judge,  of  New  York  City,  opposed. 

PER  CURIAM.  The  defendant  having  failed  to  appeal  from  the 
interlocutory  judgment  before  the  entry  of  final  judgment,  and  the  in- 
terlocutory judgment  having  been  merged  in  the  final  judgment,  the 
only  appeal  which  could  then  be  taken  was  from  the  final  judgment 
The  defendant  then  had  the  right  to  review  the  interlocutory  judg- 
ment on  appeal  from  the  final  judgment,  by  inserting  in  his  notice  of 
appeal  a  statement  that  he  wished  to  review  the  interlocutory  judg- 
ment.   Bates  V.  Holbrook,  89  App.  Div.  548,  85  N.  Y.  Supp.  673. 

As  this  appeal  is  from  the  interlocutory  judgment,  taken  after  the 
entry  of  final  judgment,  such  appeal  is  not  authorized,  and  it  must 
therefore  be  dismissed,  with  $10  costs. 


GRIFFIN  v.  WILLIAMS  et  al.    (No.  7429.) 
(Supreme  Court,  Appellate  Division,  First  Department.    June  4,  1916.) 

1.  Appeal  and  Ebbob  «s»l9 — Review — Moor  Question.  . 

Whether  relator  was  entitled,  after  being  reinstated  on  mandamus,  to 
be  given  the  same  employment  in  the  dty  service  as  before,  will  not  be 
determined  on  appeal  from  an  order  granting  an  alternative  writ  to  re- 
Instate  relator  after  a  second  discharge.  If  the  last  discharge  was  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  6^ 
80;   Dec.  Dig.  <8=>19.1 

2.  Mandamus  <e=>155 — Pbocjeedings — Additionai.  Aitidavits. 

Matters  addlticmal  to  those  appearing  in  the  petition  for  a  writ  of  man- 
damus, and  controverting  the  return,  cannot  be  set  up  by  affidavit 

[Ed.  Note. — ^For  other  cases,  see  Mandamus,  Cent  Dig.  {  310 ;  Dec.  Dig. 
<S=»155.] 

^ssFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DigestB  ft  Indexes 
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S.  MTjmciPAi.  CoBPOBATions  iC=920S — Offickbs — ^DisuibsaIm 

Where  It  became  necessary  to  retrench,  and,  in  pursuance  of  a  fixed 
policy,  relator,  an  assistant  engineer  in  the  department  of  city  water 
supply,  was  dismissed,  with  others,  and  no  one  was  appointed  to  fill  his 
place  and  It  appeared  that  there  was  no  appropriation  for  payment  of 
bis  salary,  the  dismissal  was  proper. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Oen^  Dig. 
iS  657-661:  Dec.  Dig.  «=>206.] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  Gerald  S.  Griffin  for  a  peremptory  mandamus  against 
William  Williams  ^nd  others.  From  an  order  denying  a  peremptory 
writ,  relator  appeals,  while  respondents  appeal  from  so  much  of  the  or- 
der as  granted  an  alternative  writ,  and  from  an  order  denying  respond- 
ents' motion  to  resettle  such  order.  Affirmed  on  relator's  appeal,  and 
reversed,  and  proceedings  dismissed,  on  respondents'  appeal. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Roger  Foster,  of  New  York  City,  for  petitioner. 

E.  Crosby  Kindleberger,  of  New  York  City,  for  defendants. 

HOTCHKISS,  J.  Relator  applied  for  a  peremptory  writ  of  man- 
damus directing  his  restoration  to  the  position  of  assistant  engineer  in 
the  department  of  water  supply,  gas,  and  electricity.  The  court  granted 
an  alternative  writ,  and  both  parties  appeal. 

Relator  entered  the  employ  of  the  city  in  August,  1888,  and  about 
the  year  1900,  by  successive  promotions,  he  reached  the  position  of  as- 
sistant engineer  in  the  department  of  water  supply,  gas,  and  electricity. 
In  April,  1910,  charges  of  misconduct  were  preferred  against  relator 
by  the  then  commissioner  Mr.  Thompson,  and  he  was  removed.  A 
peremptory  writ  of  mandamus  for  his  restoration  was  granted  by  the 
Court  of  Appeals  (Matter  of  Griffin,  202  N.  Y.  104,  95  N.  E.  7),  and 
on  May  23,  1911,  he  was  reinstated  as  assistant  engineer.  On  January 
7,  1913,  Commissioner  Thompson  removed  relator  because  of  lack  of 
funds,  but  under  advice  of  the  corporation  counsel,  Mr.  Williams 
who  had  meanwhile  become  commissioner,  reinstated  him,  and  he  was 
assigned  to  duty  in  the  construction  department.  On  December  31, 
1914,  relator  was  removed  by  Commissioner  Williams;  the  expressed 
grounds  for  such  removal  being  for  lack  of  an  appropriation  and  lack 
of  work.  Relator  now  claims  that  there  was,  in  fact,  sufficient  work 
for  him  to  do,  and  an  appropriation  of  moneys  to  pay  him,  and  in  sup- 
port of  this  allegation  he  sets  up  certain  facts  which  will  be  examined 
later. 

[1]  The  relator's  appeal  is  based  on  the  theory  that  when,  in  conse- 
quence of  the  decision  of  the  Court  of  Appeals,  he  was  restored  to  tlie 
department,  it  was  not  sufficient  that  he  should  be  restored  to  the  po- 
sition of  assistant  engineer  and  assigned  to  perform  duties  pertaining 
to  that  position,  but  that  it  was  the  duty  of  the  Commissioner  to  re- 
store him  to  duties  identical,  or  practically  so,  with  those  he  was  per- 
forming at  the  time  of  his  discharge,  which  obligation  the  commission- 
er never  performed.    It  is  unnecessary  to  consider  this  claim,  for,  if  it 

^ss>¥oT  other  eases  aee  aame  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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ever  had  merit  (and  I  by  no  means  intend  to  be  understood  to  intimate 
that  it  had),  manifestly  it  can  have  no  importance  on  this  appeal  in 
the  event  we  find  that  the  relator's  last  discharge  was  lawful,  and  that 
he  was  not  entitled  to  an  alternative  writ  on  the  application  now  under 
review. 

[2], Before  considering  this  branch  of  the  case,  there  is  a  question 
of  practice  to  be  passed  upon.  On  tlie  hearing  below  the  relator  offer- 
ed and  was  permitted  to  read  a  so-called  replying  affidavit,  in  which 
he  controverted  certain  statements  in  the  return,  and  also  set  forth 
matters  in  support  of  his  motion  additional  to  those  appearing  in  his 
petition.  This  additional  affidavit  was  recited  in  the  order  granting  the 
alternative  writ,  and  thereupon  the  corporation  counsel  moved  to  re- 
settle the  order  by  striking  out  such  recital,  which  motion  was  de- 
nied, and  from  this  order,  also,  defendant  appeals.  The  receipt  of  the 
additional  affidavit  was  error,  and  it  should  be  stricken  from  the  rec- 
ord. People  ex  rel.  Brennan  v.  Haffen,  124  App.  Div.  230,  108  N.  Y. 
Supp.  654;  People  ex  rel.  Melledy  v.  Shea,  73  App.  Div.  237,  76  N. 
Y.  Supp.  682. 

[3]  Briefly  stated,  the  gist  of  the  facts  stated  in  the  petition  and 
the  argument  of  the  relator  on  the  merits  is  that,  inasmuch  as  it  ap- 
peared from  the  petition  that  there  was  work  to  be  done  by  the  de- 
partment of  such  a  character  as  was  within  the  scope  of  relator's  duty 
as  an  assistant  engineer,  and  moneys  appropriated  for  the  payment 
of  such  services,  his  discharge,  on  the  ground  that  there  was  neither 
work  for  him  to  do  nor  moneys  with  which  to  pay  him  must  have  been 
in  bad  faith,  or  at  least  was  illegal.  The  explanation  of  whatever  ap-' 
parent  conflict  might  appear  to  exist  between  the  state  of  facts  thus 
disclosed  by  the  petition  and  the  expressed  grounds  on  which  the  re- 
lator was  discharged  is  so  clearly  set  forth  in  the  return,  and  is  con- 
sistent in  such  large  measure  with  facts  notoriously  true,  as  to  leave  no 
ground  for  the  suspicion  that  the  relator  has  been  the  victim  of  any 
bad  faith  on  the  part  of  the  commissioner,  or  that  there  is  any  issuable 
fact  disclosed  in  the  petition.  Granting  the  truth  of  every  material 
statement  of  the  petition,  nevertheless  it  appears  as  matter  of  law  that 
relator  is  mistaken  in  his  conclusions,  for  it  incontrovertably  appears 
that  there  is  neither  work  for  him  to  do,  nor  is  there  money  with 
which  to  .pay  him. 

By  the  affidavits  and  proofs  of  the  defendants  it  is  shown  that  when 
the  European  War  broke  out,  in  the  summer  of  1914,  the  financial  con- 
dition of  the  city  was  such  that  it  became  imperative  for  it  to  curtail 
its  expenditures,  particularly  in  the  construction  department ;  that, 
acting  under  an  intimation  from  the  board  of  estimate  that  it  would  be 
necessary  for  him  to  reduce  the  demands  of  his  department,  a  survey 
of  the  situation  was  made  by  Mr.  Williams  in  conjunction  with  the 
chief  engineer  of  the  department,  in  pursuance  of  which,  in  the  depart- 
ment budget  for  the  year  1915,  there  was  a  reduction  of  nearly  $1,000,- 
000  as  compared  with  the  budget  for  the  previous  year.  It  also  ap- 
peared that,  as  a  result  of  the  material  reduction  in  the  proposed  ex- 
penditures of  the  department  with  respect  of  both  construction  and 
other  work,  a  very  large  reduction  in  its  engineering  force  followed 
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as  a  necessary  result,  and  that  in  pursuance  of  a  fixed  policy,  adopted 
from  motives  of  business  prudence,  and  as  well  from  considerations  of 
fairness  to  the  individuals  concerned,  and  impartially  carried  out,  39. 
men  were  dropped  from  the  construction  department,  including  eight 
assistant  engineers  (other  than  the  relator),  who  drew  salaries  of  from 
$2,550  to  $4,800  per  year,  and  including  all  engineers  receiving  in  ex- 
cess of  $2,400  per  annum.  There  was  thus  effected  a  reduction  in 
the  salary  account  of  the  construction  department,  as  compared  with 
the  year  1914,  of  about  47  per  cent.  It  also  appeared  without  contra- 
diction that  no  one  had  been  appointed  to  fill  the  relator's  place.  Un- 
der these  circumstances  the  action  of  the  commissioner  in  dismissing 
the  relator  was  clearly  right.  People  ex  rel.  Kaufman  v.  Board  of  Ed- 
ucation, 166  App.  Div.  58, 151  N.  Y.  Supp.  585 ;  People  ex  rel.  Vineing 
V.  Hayes,  135  App.  Div.  19,  119  N.  Y.  Supp.  808;  People  ex  rel. 
Traphagen  v.  King,  13  App.  Div.  400,  42  N.  Y.  Supp.  961. 

The  order  denying  defendant's  motion  to  resettle  the  order  of  March 
25,  1914,  should  be  reversed,  without  costs,  and  the  motion  granted, 
without  costs.  The  order  as  resettled,  granting  an  alternative  writ  of 
mandamus,  is  reversed,  the  motion  for  a  writ  of  mandamus  denied, 
and  the  proceedings  dismissed,  with  $50  costs. 

Order  entered  April  13,  1915,  reversed,  without  costs,  and  motion 
to  resettle  granted.  Order  entered  March  25,  1915,  as  so  resettled, 
reversed,  with  $10  costs  and  disbursements  to  defendants,  the  motion 
denied,  and  proceedings  dismissed,  with  $50  costs  to  defendants.  Or- 
der filed.    All  concur. 


UNION  BANK  OF  BROOKLYN  ▼.  FLBHTMANN. 
(Supreme  Court,  Appellate  DlTision,  Second  Department    Jane  4,  1016.) 

1.  Bills  and  Notes  ^=>97 — Actions — ^Defenses — ^Failube  of  Consideration. 

A  bank  to  whom  an  Individual  had  given  notes  In  consideration  of  its 
promise  to  advance  equal  amounts  to  another  bank,  in  which  the  maker 
was  interested  at  the  time  the  notes  became  due,  cannot  recover  on  the 
unpaid  notes,  where  It  bad  refused  to  pay  the  corresponding  installments 
to  the  other  bank,  even  though  Judgment  had  been  rendered  for  such 
installments.  If  that  Judgment  had  not  yet  been  satisfied. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  {f  166-178, 
175-181,  185-192,  106-198,  200,  202,  205,  208-212,  1372-1376;  ttec.  Dig. 
«=»97.] 

2.  Evidence  «=s>441 — Parol  Evidence  Affectino  Rights — ^Notb  and  Col- 

la  tebal. 

Where  demand  notes  pledging  collateral  gave  the  i>ayee  authority  to  sell 
the  collateral  at  its  option  on  nonperformance  of  the  promise  and  with- 
out notice  parol  evidence  was  inadmissible  to  show  an  agreement  between 
the  president  of  the  bank  and  the  maker  of  the  notes  that  the  latter 
should  have  the  right  to  direct  the  disposal  of  the  collateral,  and  the 
maker  cannot  recover  damages  for  a  sale  of  the  collateral  by  the  bank 
at  a  time  when  the  market  was  low.  - 

[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent.  Dig.  gt  1719,  1723- 
1763, 1765-1845.  2030-2047;  Dec.  Dig.  «S=>441.] 

«=»Por  other  cases  spe  same  tootc  &  KEY-NUMBER  In  all  Key-Numbered  Dtgest*  ft  Inaezet 
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Appeal  from  Trial  Term,  Kings  County. 

Action  by  the  Union  Bank  of  Brooklyn  against  F.  Augustus  Heinze, 
in  which  Lida  M.  Fleitmann,  as  administratrix  of  the  estate  of  said 
defendant,  was  substituted  as  defendant.  From  a  judgment  for  the 
plaintiff  for  a  part  only  of  its  demand,  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  THOMAS,  CARR,  STAPLETON,  RICH,  and 
PUTNAIVI,  JJ. 

Joseph  G.  Deane,  of  New  York  City  (Rufus  O.  Catlin,  of  Brooklyn, 
on  the  brief),  for  appellant. 

Nash  Rockwood,  of  Saratoga  Springs  (L.  B.  McKelvey,  of  Saratoga 
Springs,  on  the  brief),  for  respondent. 

PUTNAM,  J.  The  plaintiff's  24  causes  of  action  were  disposed  of 
by  the  trial  court  without  sending  any  to  the  jury.  Mr.  Heinze  admit- 
ted a  liability  of  $195,451.74  upon  the  first  7  causes  of  action,  which 
took  them  out  of  controversy.  The  other  causes  of  action  upon  a  series 
of  17  promissory  notes,  given  by  Mr.  Heinze  to  the  plaintiff  or  to  the 
prior  corporation,  the  Mechanics'  &  Traders'  Bank  were  dismissed. 
The  counterclaim,  for  not  selling  collateral  pledged  to  plaintiff  to  secure 
Mr.  Heinze's  note,  was  left  to  the  jury,  who  gave  a  verdict  for  $149,- 
825.  The  excess  of  $195,451.74  over  diis  counterclaim  left  a  judgment 
in  plaintiff's  favor  for  $45,526.74,  from  which  plaintiff  appeals. 

[1]  The  dismissed  causes  of  action  arose  from  Mr.  Heinze's  notes 
given  to  secure  the  Mechanics'  &  Traders'  Bank  for  payments  which 
it  agreed  to  make  periodically  to  the  State  Savings  Bank  of  Butte, 
Mont.,  in  which  Mr.  Heinze  had  been  largely  interested.  As  the  pres- 
ent plaintiff,  the  Union  Bank,  succeeded  to  the  Mechanics'  &  Traders' 
Bank  in  the  course  of  these  proceedings,  the  term  "plaintiff"  will  be  ap- 
plied here  to  both  banks.  After  plaintiff  had  opened  a  credit  of  $200,- 
000  in  favor  of  the  Butte  bank,  it  gave  a  written  agreement  for  its 
future  payments  at  stated  intervals.  This  had  been  modified,  so  as  to 
prolong  the  period  for  such  advances.  When  the  cause  of  action  arose, 
the  agreement  of  1908  was  in  force,  by  which  plaintiff's  installment 
payments  to  the  Butte  bank  were  spread  over  three  years ;  the  last  be- 
ing on  December  1,  1911.  Mr.  Heinze  was  to  execute  37  new  notes, 
payable  on  the  dates  of  the  plaintiff's  promised  payments  to  the  Butte 
bank  "to  the  order  of  the  Mechanics'  &  Traders'  Bank  to  secure  the  re- 
payment of  the  funds  so  to  be  paid  to  the  party  of  the  second  part" 
(the  Butte  bank).  Mr.  Heinze  also  signed  this  agreement,  and  gave 
plaintiff  the  37  notes  as  therein  provided. 

The  Mechanics'  &  Traders'  Bank  and  plaintiff,  its  successor,  made 
its  stipulated  payments  to  the  Butte  bank,  and  Mr.  Heinze  paid  his  in- 
stallment notes  corresponding  to  such  payments,  which,  however,  stopped 
after  June,  1911,  leaving  17  installments  in  default.  Therefore  Mr. 
Heinze  declined  to  pay  the  last  17  jiotes.  Although  the  Butte  bank 
obtained  judgment  for  $85,000  against  plaintiff  for  this  default,  no  part 
of  this  judgment  has  been  paid.  Accordingly  the  learned  trial  justice, 
finding  these  facts  undisputed,  held  that  plaintiff  had  no  cause  of  action 
as  to  these  notes,  since  it  had  not  complied  with  the  terms  of  its  agree- 
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ment.  Having  made  no  payments  which  the  notes  were  given  to  secure, 
it  could  not  claim  on  the  notes  for  reimbursement.  In  this  the  learned 
court  was  clearly  right. 

[2]  This  left  Mr.  Heinze's  counterclaim  for  the  bank's  misuse  of 
his  collateral  deposited  to  secure  loans  made  in  1907.  Mr.  Heinze 
pleaded  that  he  had  a  right  to  redeem  such  collateral,  by  paying  the 
market  value  of  such  stocks  and  securities,  such  payments  to  reduce 
the  loans.  Alleging  a  demand  and  refusal  to  permit  such  redemption, 
by  which  the  collateral  had  been  depreciated,  Mr.  Heinze's  damage  was 
counterclaimed  at  $250,000.  It  appeared  that  Mr.  Heinze  had  given 
the  demand  notes  in  the  usual  form,  pledging  collaterals,  by  which  he 
recited  having  deposited  certain  securities  "with  authority  to  sell  the 
same  at  the  Board  of  Brokers  of  the  City  of  New  York,  or  other  cities, 
or  at  public  or  at  private  sale,  at  the  option  of  said  bank,  on  the  non- 
performance of  this  promise,  and  without  notice."  Here  follow  other 
provisions,  to  the  effect  that  the  note  comes  due  on  insolvency  of  the 
maker,  that  the  agreement  shall  apply  to  substituted  collaterals,  also 
that  by  further  deposits  the  borrower  shall  keep  the  collateral  at  a  mar- 
gin of  20  per  cent,  over  the  debt ;  otherwise,  on  the  borrower's  failure, 
the  lender  may  immediately  sell  the  securities  and  apply  the  proceeds 
to  the  debt. 

Notwithstanding  these  express  terms,  parol  evidejjce  was  admitted, 
over  plaintiff's  objection  and  exception,  of  a  different  agreement  made 
with  the  former  president  of  the  plaintiff's  predecessor,  to  the  effect 
that  the  right  to  market  this  collateral,  and  to  say  how  and  when  it 
should  be  disposed  of,  was  reserved  and  remained  vested  in  the  defend- 
ant, and  the  verdict  on  the  counterclaim  was  for  a  breach  of  such 
verbal  promise.  The  note  which  carried  this  collateral  bears  the  datie 
of  October  17,  1907.  On  the  day  before  (October  16th)  was  the  inter- 
view, as  Mr.  Heinze  told  it,  when  he  was  applying  for  a  further  loan. 
That  Mr.  Heinze  stated  as  a  condition  (to  which  he  says  Mr.  Sullivan, 
the  president  of  the  bank,  agreed)  that  Heinze  should — 

"be  allowed  to  handle  the  disposal  of  the  collateral,  so  that  the  collateral 
would  not  be  slaughtered  in  the  market,  and  the  loan  which  he  was  then  mak- 
ing to  me,  with  the  other  loans,  should  be  carried  for  some  time,  so  that  an 
(Hjportunlty  would  be  given  to  dispose  of  the  collateral  on  a  market  which 
was  different  from  the  one  that  existed  at  that  time."    . 

On  cross-examination  Mr.  Heinze  restated  this  conversation,  but  with 
greater  stress  on  the  depreciation  to  follow  if  large  amounts  of  the  col- 
lateral should  be  thrown  on  the  market,  "particularly  at  the  time  of  the 
panic."  Mr.  Heinze,  however,  admitted  that  he  knew  when  he  signed 
the  note  that  no  such  power  was  contained  in  it,  so  that  fraud  or  mis- 
take was  not  claimed. 

As  the  note  evidencing  this  collateral  loan  was  a  complete  contract, 
which  in  the  form  of  commercial  paper  stated  what  Mr.  Heinze  was 
to  do,  and  what  were  the  bank's  rights  over  the  security  pledged,  this 
parol  testimony  was  ineffective.  It  contradicted  the  instrument  in  its 
vital  essentials.  If  its  express  terms  could  be  thus  negatived  and 
avoided  by  parol  evidence,  then  no  bank,  or  lender,  has  any  safeguard 
in  taking  commercial  paper. 
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Counsel  for  respondent,  however,  argues  that  this  note  was  but  part 
of  a  larger  scheme  that  Mr.  Heinze  had  engineered,  a  far-reaching 
plan  of  dealing  with  his  peculiar  collateral,  reversing  the  power  of  con- 
trol, so  that,  regardless  of  the  note's  wording,  the  borrower  was  to 
manage  the  disposition  of  the  pledged  securities.  Had  this  alleged 
promise  been  that  before  selling  the  securities  the  borrower  was  mere- 
ly to  be  consulted,  even  that  would  be  repugnant  to  the  broad  express 
power  to  sell,  either  at  public  or  private  sale,  at  the  bank's  option,  with- 
out notice.  But  by  this  parol  evidence  Mr.  Heinze  completely  reverses 
the  power  given  in  the  note.  He  (the  pledgor)  is  to  handle,  control, 
and  direct  the  sale  of  these  securities  pledged.  The  hypothecation 
becomes  a  mere  sham,  if  the  sale  of  the  securities  remains  dependent 
on  the  debtor's  will,  so  that  the  pledgee  becomes  subject  to  the  bor- 
rower's direction  and  mandate.  The  admission,  therefore,  of  such  tes- 
timony was  error.  Studwell  v.  Bush  Co.,  206  N.  Y.  416,  100  N.  E. 
129;  Thomas  v.  Scutt,  127  N.  Y.  133,  27  N.  E.  961 ;  Jamestown  Busi- 
ness College  Assn.  v.  Allen,  172  N.  Y.  291,  64  N.  E.  952,  92  Am.  St. 
Rep.  740. 

The  judgment  and  order  must  therefore  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event   All  concur. 


OCEAN  ACCIDENT  &  GUARANTEE  CORPORATION,  LIUnTED,  OF 
LONDON,  ENGLAND,  v.  BECK. 

(Supreme  Court,  Appellate  Term,  FlrBt  Department    June  10,  ldl6.) 

1.  Baitkkuptcy  iS=>387 — Compositio:? — Subsequent   Action    by  Cbeditob— 

Tendeb  of  Compromise  Payment— Burden  of  Proof. 

Where  the  assignee  ot  a  creditor,  who  was  a  party  to  a  composition 
agreement  between  tbe  other  creditors  and  an  Insolvent  subs«iueDtly 
sued  on  the  debt,  the  burden  was  upon  the  insolvent  to  prove  the  tender 
alleged  by  the  answer  to  the  plaintiff's  assignor,  or  the  plaintiff  itself, 
ot  the  proportion  of  the  claim  called  for  by  the  composition  agreement 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  JS  603-605,  607- 
616;    Dec.  Dig.  «=»387.] 

2.  Bankruptcy  «=>387  —  Composition  —  Failube  of  Bankbupt  to  Tkndib 

Compromise  Payment — Effect. 

The  effect  of  a  composition  agreement  of  creditors  In  releasing  a  debtor 
from  their  claims  Is  conditional  upon  such  debtor's  tender  of  the  per- 
centage of  the  debts  agreed  to  be  paid  under  the  composition,  and  where 
defendant  a  former  insolvent,  who  had  made  a  composition,  never  ten- 
dered to  a  crediitor  or  his  assignee  the  cash  and  notes  called  for  by  the 
compromise,  ^uch  assignee  could  recover  the  full  amount  of  the  indebt- 
edness. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  603-^5,  607- 
616:   Dec.  Dig.  <S=»387.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Ocean  Accident  &  Guarantee  Corporation,  Limited,  of 
London,  England,  against  Morris  Beck.  From  a  judgment  in  favor  of 
defendant,  dismissing  its  complaint  upon  the  merits,  plainti£E  appeals. 
Reversed,  and  judgment  ordered  for  fdaintiff. 

^s»For  othar  cases  gee  same  topto  ft  KBY-NUUBER  la  all  Key-Numbered  DigmtM  ft  Indues 
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Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHITA- 
KER,  JJ. 

Robert  H.  Woody,  of  New  York  City  (Norman  G.  Hewitt,  of  Brook- 
lyn, and  Robert  H.  Woody,  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Louis  Dorfman,  of  New  York  City  (Benjamin  B.  Fridman,  of  New 
York  City,  of  counsel),  for  respondent. 

WHITAKER,  J-  The  action  was  brought  to  recover  the  sum  of 
$779.44,  balance  of  agreed  price  and  reasonable  value  of  goods  sold  to 
the  defendant  by  R.  Siegel  &  Son  prior  to  June  29,  1911.  On  June  27, 
1912,  defendant,  claiming  to  be  unable  to  pay  his  creditors  in  full,  en- 
tered into  the  following  agreement  with  all  his  creditors : 

"This  agreement,  entered  into  this  27th  day  of  June,  1912,  by  and  between 
Maurice  Beck,  of  Patchogue,  Long  I.sland,  party  of  the  first  part,  and  the  un- 
dersigned, all  being  creditors  of  the  said  Maurice  Beck,  parties  of  the  second 
part,  as  follows: 

"Whereas,  the  party  of  the  first  part  is  Indebted  to  the  parties  of  the  second 
herein,  in  amounts  set  opposite  their  names ;  and  whereas,  the  party  of  the 
first  part  is  unable  to  pay  the  claims  of  the  parties  of  the  second  part  In  full: 

"Now,  therefore,  for  and  in  consideration  of  the  sum  of  one  dollar,  lawful 
money  of  the  United  States,  each  to  the  other  in  hand  paid,  receipt  whereof 
Is  hereby  acknowledged,  it  is  agreed  by  and  between  the  parties  hereto  as  fol- 
lows: That  the  parties  of  the  second  part  will  accept,  In  full  settlement,  dis- 
charge, and  satisfaction  of  their  claim  against  the  said  Maurice  Beck,  a  sum 
equal  to  25  per  cent,  of  their  claim,  payable  as  follows:  10  per  cent,  in  cash 
payable  after  composition  Is  accepted  and  petition  dismissed,  and  15  per  cent. 
In  notes  payable  in  90  days,  same  to  bear  a  satisfactory  endorsement.  It  is 
farther  agreed  that,  upon  the  payment  of  the  said  Maurice  Beck  as  aforesaid, 
we  and  each  of  us  agree  to  and  with  each  other  that  we  will  execute  and  de- 
liver to  the  said  Maurice  Beck  an  instmment  of  satisfaction,  releasing  him 
from  any  and  all  liability  under  the  claim  set  forth  herein. 

"And  we,  the  undersigned,  creditors  of  the  said  Maurice  Beck,  do  hereby 
agree  to  and  with  each  other  that,  until  default  be  made  in  the  payment  as 
aforesaid,  we  will  not  harass,  annoy,  or  interfere  with  the  said  Maurice  Beck 
in  the  carrying  on  or  transaction  of  bis  business,  and  not  sne  or  cause  to  be 
sued  upon  the  claim  set  forth  herein ;  that  the  two  petitions  in  bankruptcy 
filed  herein  may  be  dismissed  without  further  notice  to  us. 

"In  witness  whereof,  we,  the  undersigned  creditors,  have  hereunto  set  our 
hands  and  seals  the  day  and  year  first  above  written." 

On  February  26,  1914,  R.  Siegel  &  Son  assigned  their  claim  to 
plaintiff.  It  was  conceded  upon  the  trial  that  there  was  due  plaintiff's 
assignor  at  the  date  of  the  composition  agreement  the  sum  of  $779.44. 
It  was  also  conceded  that  all  of  the  creditors  of  the  defendant  signed 
the  composition  agreement,  and  that  all  the  creditors  except  one,  whose 
claim  was  in  dispute,  had  been  paid  in  accordance  with  the  terms  of 
the  agreement.  It  was  admitted  upon  the  trial  that  defendant  had  not 
complied  with  the  terms  of  the  composition  agreement  so  far  as  plain- 
tiff was  concerned.  Defendant  upon  the  trial  expressed  a  willingness 
to  comply  with  the  terras,  but  made  no  formal  tender. 

On  July  23,  1913,  plaintiff  made  a  written  demand  upon  defendant 
to  comply  with  the  terms  of  the  composition  agreement.  Defendant 
failed  to  comply  with  such  demand,  and  there  is  no  evidence  that  the 
defendant  made  tender  of  the  cash  and  endorsed  notes.    The  learned 
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justice  of  the  City  Court  has  found  the  following  facts  and  conclusions 
of  law : 

"I.  That  the  plaintiff  Is  a  foreign  corporation,  organized  and  existiug  under 
and  by  virtue  of  the  laws  of  the  kingdom  of  Great  Britain  and  Ireland,  with 
a  head  office  for  the  transaction  of  Its  business  in  the  United  States  at  No.  50 
John  street,  in  the  city  and  state  of  New  York;  that  the  plaintiff  has  fully 
complied  in  order  to  enable  it  to  transact  business,  and  sue  and  be  sued  in 
the  courts  of  said  state. 

"II.  That  between  the  25th  day  of  August,  1910,  and  the  2»th  day  of  June. 
1911,  both  dates  Inclusive,  R.  Siegel  &,  Son,  plaintiff's  assignors,  sold  and  de- 
livered to  defendant  goods,  wares,  and  merchandise  for  the  agreed  and  rea- 
sonable value  of  $1,004.44. 

"III.  That  the  defendant  paid  to  plaintiff's  assignors  $225  on  account,  leav- 
ing a  balance  due  of  $779.44. 

"IV.  That  on  or  about  the  27th  day  of  June,  1912,  plainttffs  assignors  en- 
tered into  an  agreement  with  the  defendant  wherein,  and  in  consideration  of 
the  premises  and  $1  they  agreed  to  accept  in  full  settlement,  discharge,  and 
satisfaction  of  the  claim  against  the  above-named  defendant  a  sum  equal  to  25 
per  cent,  of  their  claim,  payable  as  follows:  Ten  per  cent,  in  cash,  payable 
after  the  composition  is  accepted,  and  15  per  cent  in  notes  payable  in  90  days, 
same  to  bear  a  satisfactory  indorsement 

"V.  That  thereafter,  and  on  the  26th  day  of  February,  1913,  plaintiff's  as- 
signors by  an  instrument  In  writing  assigned  and  transferred  their  claim 
against  Morris  Beck  to  the  plaintiff  herein. 

"VI.  That  the  defendant  tendered  to  plaintiff's  assignors  the  sum  repre- 
sented and  notes  as  required  by  the  said  composiUon  agreemeut 

"Conclusions  of  Law. 

"I.  A  composition  agreement  entered  into  by  creditors  of  a  bankrupt  is 
binding  as  to  each  subscriber  thereto. 

"II.  One  of  the  parties  to  the  agreement  can  not  subsequently  enforce  his 
original  claim  In  an  action  on  the  contract 

"III.  That  the  defendant  is  entitled  to  Judgment,  therefore,  on  the  merits, 
with  costs,  which  are  hereby  awarded  to  the  defendant  and  against  the  plain- 
tiff, to  be  taxed,  and  I  hereby  direct  judgment  accordingly." 

We  are  unable  to  find  any  evidence  in  the  record  which  sustains  the 
sixth  finding  of  fact  as  to  the  tender  to  plaintiff  or  its  assignors. 

[  1  ]  The  answer  alleges  such  a  tender,  and  the  burden  was  upon  the 
defendant  to  prove  it ;  but  there  is  no  evidence  to  sustain  the  allega- 
tion. Neither  are  we  able  to  concur  with  the  learned  justice  of  the 
City  Court  in  his  conclusion  of  law,  if  the  sixth  finding  is  not  well 
founded. 

[2]  The  composition  agreement  was  binding  upon  each  and  all  of 
defendant's  creditors,  provided  defendant  complied  with  its  terms  and 
conditions.  The  condition  upon  which  the  reduced  payment  was  to  be 
received  by  the  plaintiff's  assignors  in  full  satisfaction  of  its  claim  was 
never  complied  with  by  defendant,  nor  was  there  any  such  tender  or 
offer  of  performance  as  would  require  acceptance  by  plaintiff  or  its 
assignors.  The  agreement  not  to  sue  defendant  was  conditioned  upon 
defendant's  fulfillment  of  the  composition  agreement.  We  think,  un- 
der the  facts  disclosed  upon  the  trial,  the  plaintiff  is  entitled  to  sue  and 
recover  upon  the  original  claim. 

The  judgment  should  be  reversed,  with  costs,  and  judgment  ordered 
for  plaintiff  for  the  sum  of  $779.44,  with  interest  thereon  from  June 
27,  1912,  and  costs  in  the  court  below.    All  concur. 
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NORKUS  T.  PITTSBUBGH  COAL  CO.    (No.  7490.) 

(Supreme  Court,  Appellate  Diylsion,  First  Department.    June  11,  1915.) 

CoBPORATioNs  €=>668 — Foreign  Corporation— Seevick  o»  Process. 

Under  the  express  provisions  of  Code  Olv.  Proc.  {  432,  subd.  8,  service 
on  a  resident  director  of  a  foreign  corporation  owning  property  within 
•  the  state  is  valid  service  on  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  SS  2603-2627; 
Dec.  Dig.  <E=»668.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Mike  Norkus  against  the  Pittsburgh  Coal  Company. 
From  an  order  denying  defendant's  motion  to  set  aside  service  by 
summons,  defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT.  JJ. 

Francis  S.  Hutchins,  of  New  York  City,  for  appellant 
Charles  (k)ldsier,  of  New  York  City,  for  respondent. 

PER  CURIAM.  By  section  432,  subd.  3.  of  the  Code  of  Civil  Pro- 
cedure, service  is  authorized  upon  a  resident  director,  where  the  de- 
fendant, a  foreign  corporation,  has  property  within  this  state.  The 
person  served  was  a  resident  director,  and  from  the  record  it  appears 
that  the  defendant  corporation  has  property  within  this  state.  The 
service  updn  the  defendant  in  this  manner  is  therefore  authorized  by 
the  Code,  and  for  that  reason  the  motion  to  set  aside  the  service  of  the 
summons  was  properly  denied. 

The  order  appealed  from  is  therefore  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 


GOLDSTEIN  v.  RODOBRS  ft  HAGEBTT,  Inc. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  10,  1915.) 

Udricipai.  Cobpobationb  ^=>816 — Subwats— AonoNB  FOB  IKJUBIBB— Com- 
plaint. 

A  complaint  In  an  action  for  injuries  sustained  in  falling  Into  a  subway 
nnder  construction  by  defendant  through  plaintiff's  horse  becoming 
frightened  by  defendant's  engines,  stated  no  cause  of  action,  when  there 
was  no  allegation  that  defendant's  negligence  was  the  proximate  cause 
of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
1711-1716,  1718,  1720-1723;    Dec.  Dig.  «=s816.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Harry  Goldstein  against  Rodgers  &  Hagerty,  Incorpo- 
rated. From  a  judgment  for  plaintiff,  and  an  order  denying  defend- 
ant's motion  for  a  new  trial,  defendant  appeals.  Reversed  and  ren- 
dered. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

CssFor  other  casee  Me  aame  topic  ft  KBY-NCMBES  In  all  Key-Numbered  Dlgesta  ft  Indue* 
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Frank  Verner  Johnson,  of  New  York  City  (Frank  Verner  Johnson, 
and  Edward  F.  Lindsay,  both  of  New  York  City,  of  counsel),  for  ap- 
pellant. 

Samuel  S.  Marcus,  of  New  York  City,  for  respondent. 

GUY,  J.  In  this  action  to  recover  damages  for  personal  injuries, 
sustained  through  the  alleged  negligence  of  the  defendant,  there  are 
two  questions  presented : 

First.  Was  the  court's  refusal  to  dismiss  the  complaint,  made  at 
the  opening  of  the  trial,  upon  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  reversible  error? 

Second.  If  it  be  assumed  that  the  plaintiff  proved  a  prima  facie 
case  for  submission  to  the  jury  (the  defendant  oflfering  no  evidence), 
can  the  defect  in  the  pleading  be  cured  on  this  appeal  ? 

The  complaint  alleges  that  the  defendant  was  engaged  in  the  con- 
struction of  a  section  of  the  subway  at  a  point  approximately  in  front 
of  the  building  No.  256  East  138th  street,  borough  of  the  Bronx ;  that 
in  connection  with  said  construction  the  defendant  erected  and  main- 
tained a  temporary  wooden  driveway  for  the  use  of  wagons  and  ve- 
hicles over  the  excavation,  and  also  maintained  traction  engines  or  lo- 
comotives for  the  hauling  of  material  excavated  from  and  to  be  built 
into  the  tunnel ;  that  on  or  about  September  5,  1913,  a  furniture  van, 
of  which  the  plaintiff  had  charge,  was  on  the  temporary  wooden  drive- 
way opposite  the  premises  in  question ;  that  while  the  plaintiff  was  en- 
gaged in  loading  the  van  with  furniture  the  defendant  carelessly  and 
negligently  permitted  one  of  its  traction  engines  or  locomotives  to  ap- 
proach the  place  where  the  van  was  standing  and  in  close  proximity 
to  the  plaintiff's  horses,  and  at  the  same  time  to  make  loud  noises  and 
emit  clouds  of  steam  in  the  faces  of  the  horses,  so  that  the  horses  be- 
came frightened  and  attempted  to  run  away,  resulting  in  the  horses 
falling  off  the  temporary  wooden  roadway  into  the  subway  excava- 
tion; that  upon  the  horses  becoming  frightened  the  plaintiff,  their 
driver,  attempted  to  stop  them,  and  to  extricate  them  from  the  excava- 
tion into  which  they  had  fallen,  "with  the  result  that,  while  engaged  in 
attempting  to  do  this  work,  plaintiff  was  caused  to  be  thrown  into 
said  excavation  or  tunnel,  and  to  fall  to  the  bottom  thereof  with 
great  force  and  violence,"  sustaining  the  injuries  complained  of. 

Although  the  complaint  states  a  cause  of  action  in  favor  of  the 
owner  of  the  horses  alleged  to  have  fallen  into  the  excavation,  it  is 
clear  that  none  is  stated  in  favor  of  the  plaintiff ;  there  being  no  al- 
legation that  the  negligence  of  the  defendant  as  pleaded  was  a  prox- 
imate cause  of  his  falling  into  the  tunnel.  The  court  denied  a  motion, 
made  after  the  jury  was  impaneled,  to  dismiss  the  complaint,  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  plaintiff  put  in  his  testimony,  without  any  effort  on  his 
part  to  have  the  complaint  amended,  and  the  defendant  offered  no 
evidence. 

In  Pagnillo  v.  Mack  Paving  Const.  Co.,  142  App.  Div.  491,  127  N. 
Y.  Supp.  72,  the  trial  court  denied  a  motion  for  the  dismissal  of  the 
complaint,  made  at  the  opening  of  the  trial,  and  the  plaintiff  was  al- 
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lowed  to  introduce  testimony  upon  which  the  jury  awarded  him  a  ver- 
dict. The  appellate  court  reversed  the  judgment,  for  the  reason  that 
the  defendant's  motion  at  the  opening  of  the  trial  should  have  been 
granted.  In  Allinger  v.  McKeown,  30  Misc.  Rep.  275,  63  N.  Y.  Supp. 
221,  affirmed  50  App.  Div.  628,  64  N.  Y.  Supp.  1131,  another  action  to 
recover  damages  sustained  through  the  alleged  negligence  of  the  de- 
fendant, the  complaint  alleged  that  the  plaintiff  was  injured  by  the 
fall  of  a  dumbwaiter,  but  failed  to  state  that  the  injuries  resulted  from 
the  alleged  negligence.  Mr.  Justice  Scott  took  a  special  verdict  at 
trial  term,  reserving  the  question  of  insufficiency  of  the  complaint,  and 
thereafter  dismissed  the  complaint,  upon  the  ground  that  it  failed  to 
state  facts  sufficient  to  constitute  a  cause  of  action. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


KlilNGER  V.  RYAN. 
(Supreme  Court,  Special  Term,  Niagara  County.    June  1,  1915.) 

1.  Sunday  €=»e — Amusembnts— Picn»E  Show. 

The  Penal  Law  (Consol.  Laws,  c.  40)  does  not  prohibit  the  exhibition  of 
moving  pictures  on  Sunday. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent  Dig.  §§  11,  12;  Dec. 
Dig.  «=96.] 

2.  Sunday  ig=>2 — REauiATioN  of  Pictubj:  Showej— Sunday  Closing. 

A  municipality  cannot,  without  express  legislative  authority,  by  ordi- 
nance enforce  Sunday  closing  of  moving  picture  shows. 

[Ed.  Note. — For  other  cases,  see  Sunday,  Cent.  Dig.  {  2;  Dea  Dig. 
«=2.] 

3.  Theatebs  and  Shows  ®=>3 — Powers  of  Mayob— Pictuke  Shows. 

The  mayor  of  a  city  has  no  Inherent  power  to  enforce  the  Sunday  clos- 
ing of  picture  shows  by  imposing  such  condition  in  the  license. 

[Ed.  Note. — For  other  cases,  see  Theaters  and  Shows,  Cent.  Dig.  {  3; 
Dec.  Dig.  <e=»3.] 

4.  Injunction  <S=>105 — Adequacy -of  Leoai,  Remedy— Enfobcement  of  Obdi- 

RANCB. 

Equity  will  not  enjoin  a  chief  of  police  of  a  city  from  arresting  the 
proprietor  of  a  picture  show  for  running  his  show  contrary  to  the  condi- 
tions of  the  license,  which  conditions  were  void,  since  the  proprietor  has 
a  legal  remedy  under  Penal  Law,  f  854,  providing  that  an  officer  who, 
under  color  of  his  oSice,  unlawfully  and  maliciously  injures  the  person  or 
property  of  another,  shall  be  guilty  of  a  misdemeanor,  or  by  action  at 
law  for  damages. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  §§  178,  179; 
Dec.  Dig.  $=»105.] 

Action  by  Henry  Klinger  against  John  F.  Ryan,  individually,  and  as 
Chief  of  Police  of  the  city  of  North  Tonawanda.  On  motion  to  con- 
tinue a  temporary  injunction  restraining  defendant  from  arresting 
plaintiff  for  opening  his  moving  picture  show  on  Sunday.  Motion 
denied. 

A.  R.  Smith,  of  North  Tonawanda,  for  relator. 
A.  F.  Premus,  of  Tonawanda,  for  defendant. 
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POUND,  J.  [1,2]  It  now  seems  to  be  established  (a)  that  the 
Penal  Law  of  the  state  of  New  York  does  not  prohibit  the  exhibition 
of  moving  pictures  on  Sunday  (People  v.  Hemleb,  127  App.  Div.  356, 
111  N.  Y.  Supp.  690) ;  and  (b)  that  a  municipality  cannot,  independent 
of  express  legislative  authority,  by  ordinance  compel  and  enforce 
Sunday  closing  of  moving  picture  shows  (People  ex  rel.  Kieley  v. 
Lent,  166  App.  Div.  550,  152  N.  Y.  Supp.  18,  affirmed  May  4,  1915, 
by  the  Court  of  Appeals  [109  N.  E. ]). 

[3]  I  am  unable  to  distinguish  between  the  inherent  power  of  the 
city  to  prohibit  Sunday  shows  by  ordinance  and  the  inherent  power  of 
the  mayor  to  prohibit  them  by  the  conditions  of  a  license.  The  L^s- 
lature  alone  may  command  how  Sunday  may  be  kept,  and  it  has  not 
delegated  the  power  to  the  mayor  of  North  Tonawanda,  by  giving 
to  that  official  the  mere  general  power  to  license  entertainments. 

[4]  It  will  be  observed,  however,  that  in  both  the  cases  cited  above 
as  holding  that  it  is  not  a  crime  to  exhibit  moving  pictures  on  Sunday, 
the  question  arose  on  a  criminal  prosecution.  The  general  rule  is  that 
equity  will  not  interfere  to  prevent  the  enforcement  of  the  criminal 
law,  even  though  the  police  are  mistaken  in  their  opinion  as  to  what 
constitutes  a  crime.  So  held  in  the  cases  of  Sunday  shows  at  the 
well-known  Eden  Musee  (wax  figures),  125  App.  Div.  780,  1 10  N.  Y. 
Supp.  210,  at  the  Keith  &  Proctor  Theaters,  125  App.  Div.  791,  110  N. 
Y.  Supp.  219,  and  at  the  Manhattan  Theater  (movies),  125  App.  Div. 
784,  110  N.  Y.  Supp.  217;  the  Appellate  Division  in  each  case,  and 
many  others,  reversing  Special  Term  orders  granting  such  injunctions 
against  police  interference. 

I  am  well  aware  that  equity  will  by  injunction  prevent  irreparable 
injury  by  unlawful  trespass  of  the  police  on  private  property,  as  held 
in  Fairmont  Athletic  Club  v.  Bingham,  61  Misc.  Rep.  419,  113  N.  Y. 
Supp.  905 ;  b«t  that  principle  has  no  application  here.  I  am  also  aware 
that  many  injunctions  have  been  issued  in  Special  Term  to  restrain  in- 
terference with  Sunday  movies,  but  mostly  before  the  law  was  settled 
on  the  appeals  where  such  injimction  orders  were  reversed,  supra. 
If  the  plaintiff  is  oppressed  or  injured  by  any  unlawful  act  of  the  de- 
fendant, he  may  invoke  Penal  Law,  §  854,  or  he  may  have  an  action  at 
law  for  his  damages.  Delaney  v.  Flood,  183  N.  Y.  323,  at  page  329, 
76  N.  E.  209,  2  L.  R.  A.  (N.  S.)  678,  111  Am.  St.  Rep.  759,  5  Ann. 
Cas.  480. 

Motion  to  continue  injunction  denied,  with  $10  costs  on  the  ground 
that  plaintiff  has  an  adequate  remedy  at  law. 


DEDERS  v.  WOOD. 

.(Supreme  Court,  Appellate  Term,  First  Department    Jnne  14,  1915.) 

GouBTS  €=>190 — Municipal  Couets — Appeal — Return — Cobkection. 

On  appeal  from  the  Municipal  Court,  the  stenographer's  report  showed 
that  the  court  Interrupted  the  examination  of  defendant's  witness  by  ask- 
ing several  questions,  and  then  the  record  showed  the  entry:  "Body  exe- 
cution ask^d  for.  Judgment  rendered  for  the  plaintiff  for  $49,  with  body 
execution  against  defendant"    Held,  that  the  return  should  be  remitted 
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for  the  trial  Justice,  to  make  return  showing  whether  or  not,  at  the  time 
Jndgment  was  so  directed,  the  defendant  had  rested  hlB  case. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  ^=>190 ;   Appeal  and 
Error,  Cent.  Dig.  ;  103.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Frederick  Deders  against  Joseph  M.  Wood.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Return  remitted  for  correc- 
tion. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Louis  J.  Rosett,  of  New  York  City  (Allan  A.  Deutsch,  of  New  York 
City,  of  counsel),  for  appellant. 

George  R.  Simpson,  of  New  York  City  (Louis  Susman,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  stenographer's  minutes,  contained  in  the  rec- 
ord' upon  the  appeal  herein,  show  that  as  a  witness  named  Ungar,  who 
had  been  sworn  on  behalf  of  the  defendant,  was  being  examined  m 
chief,  the  court  below  interrupted  the  examination,  asked  several  ques- 
tions, and  the  record  then  shows  this : 

"Body  execatlon  asked  for.  Judgment  rendered  for  the  plaintiff  for  $49, 
with  body  execution  against  the  defendant    Exception  taken  by  defendant" 

It  does  not  appear  that  defendant  had  rested  his  case,  and  his  taking 
an  exception  to  the  action  of  the  court  would  plainly  indicate  that  he 
had  not,  and  this  is  one  ground  of  error  urged  upon  this  appeal.  Un- 
der such  circumstances  the  return  should  be  remitted  to  the  lower 
court,  and  the  trial  justice  required  to  return  whether  or  not,  at  the 
time  judgment  was  so  directed,  the  defendant  had  finished  his  testi- 
mony and  rested  his  case. 


SCHUI.TZ  T.  DE  HART. 
(Supreme  Court,  Appellate  Term,  First  Department    June  14, 1915.) 

1.  C0UBT8    «=»190 — MUNIOIPAI.    OOUBTS — ^AFPEAI/ — MOTION    TO    DISMISS— AF- 

raDAVIT. 

Where  a  motion  to  dismiss  an  appeal  from  the  Municipal  Court  is  not 
accompanied  by  an  affidavit,  so  that  the  court  cannot  determine  the  mo- 
tion without  resort  to  the  record,  the  motion  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  $=»190 ;  Appeal  and 
Error,  Cent  Dig.  i  103.] 

2.  CouBTS  «=»190— MuNiciPAi.  CoPBTs— Appealable  Obdxbs — Issuance  of 

Execution  Against  Wages. 

An  order  of  the  Municipal  Court,  denying  a  motion  to  set  aside  an  or- 
der issning  execution  against  defendant's  wages,  is  not  appealable. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  ^=»190;  Appeal  and 
Error,  Cent  Dig.  i  103.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 
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Action  by  Harry  Schultz  against  H.  Clarence  De  Hart.  From  an 
order  denying  defendant's  motion  to  vacate  an  order  for  the  issuance 
of  an  execution  against  his  wages,  defendant  appeals,  and  plaintiff 
moves  to  dismiss  the  appeal.     Motion  dismissed,  and  appeal  dismissed. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Dilworth  &  Wurts,  of  New  York  City  (William  H.  Wurts,  of  New 
York  City,  of  counsel),  for  appellant. 

Hirschman  &  Drucker,  of  New  York  City  (Edward  W.  Drucker,  of 
New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  The  defendant  appeals  from  an  order  denying  his  motion 
to  vacate  an  order  which  directed  that  an  execution  issue  out  of  the 
Municipal  Court  against  the  earnings,  wages,  and  salary  of  the  de- 
fendant. 

[1]  The  plaintiff  moves  for  an  order  dismissing  the  appeal,  upon 
the  ground  that  the  order  is  not  appealable.  The  notice  of  motion 
is  not  accompanied  by  any  affidavit.  Consequently  the  notice  is  not 
based  upon  any  statement  of  facts  to  enable  the  court  to  determine 
the  motion  without  resort  to  tlie  record,  and  the  motion  must  there- 
fore be  dismissed. 

[2]  An  examination  of  the  record  discloses  that  the  order  is  not 
appealable,  and  therefore  the  appeal  must  be  dismissed. 

Motion  and  appeal  dismissed,  without  costs  to  either  party.  All 
concur. 


MASKS  V.  MAGID  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    June  14,  1015.) 

1.  Masteb  and  Sebvant  ®=>40 — Wbongfol  Dischaboe  or  Sbrtakt — ^Daic- 

AGES. 

That  an  employ^,  suing  for  a  wrongful  discharge,  filed,  on  being  unable 
to  find  employment  as  an  Individual,  a  certificate  that  he  Intended  to  do 
business  under  a  corporate  name,  does  not  raise  a  presumption  that  be 
would  be  more  successful  in  a  corporate  capacity  than  aa  an. Individual 
in  finding  personal  employment  In  reduction  of  damages. 

[Ed.  Kote. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  JJ  47- 
49 ;   Dec.  Dig.  «=940.] 

2.  Mastkb  and  Sebvant  «=»42 — Wbongfui.  Discbaboe  o7  Sebvant — ^Dam- 

AOES. 

Where  an  employ?,  suing  for  a  wrongful  discharge,  filed  before  the  trial 
a  certificate  that  he  Intended  to  do  business  under  a  corporate  name,  while 
he  had  been  unable  to  find  employment  as  an  individual,  and  the  corpo- 
rate enterprise  involved  an  investment  of  funds,  any  profits  received  from 
the  investment,  rather  than  from  personal  labor,  conld  not  be  allowed  in 
reduction  of  damages. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §{  54- 
66;  Dec.  Dig.  <S=s>42.] 

3.  Mastkb  and  Servant  <e=5>40 — WBONoruL  Dischaboe  of  Sebvant — Dam- 

ages— Burden  of  Proof. 

An  employe,  suing  for  a  wrongful  discharge,  does  not  have  the  burden 
of  proving  that  he  attempted  to  obtain  employment  and  failed;    but  the 
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emtiayer  ban  the  burden  to  show  the  amount  earned  by  ^my  of  redaction ' 
of  damages. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {$  47- 
49;    Dec.  Dig.  <S=>40.] 

Lehman,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Michael  Marks  against  David  Magid  and  another.  From 
an  order  vacating  a  judgment  for  plaintiff,  and  ordering  a  new  trial 
for  newly  discovered  evidence,  plaintiff  appeals.  Reversed,  and  judg- 
ment reinstated. 

See,  also,  87  Misc.  Rep.  321,  149  N.  Y.  Supp.  942. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Morris  Grossman,  of  New  York  City  (Morris  E.  Gossett,  of  New 
York  City,  of  counsel),  for  appellant. 

M.  Michael  Edelstein,  of  New  York  City,  for  respondents. 

QUY,  J.  [1,2]  The  moving  papers  do  not  furnish  any  sufficient 
ground  for  a  new  trial.  The  facts  alleged,  had  they  been  proven  at 
the  trial,  would  not  have  justified  any  modification  of  the  verdict.  The 
mere  fact  that  after  the  action  was  commenced,  and  four  days  before 
the  trial,  plaintiff,  having  failed  to  find  employment  as  an  individual, 
filed  a  certificate  that  he  intended  to  do  business  under  a  corporate 
name,  raises  no  presumption  that  he  would  be  any  more  successful 
in  a  corporate  capacity  than  as  an  individual  in  finding  personal  em- 
ployment. If  his  corporate  enterprise  involved  an  investment  of  funds, 
any  profits  received  from  such  investment,  rather  than  from  personal 
labor,  could  not  properly  be  allowed  in  reduction  of  damages. 

[3]  The  burden  is  not  on  the  plaintiff  to  prove  that  he  attempted  to 
obtain  employment  and  failed,  but  on  the  defendant  to  show  the 
amount  earned  by  way  of  reduction  of  damages.  Goldberg  v.  Sha- 
piro, 140  N.  Y.  Supp.  1016.  It  is  a  novel  proposition  that,  if  the 
facts  are  true,  a  new  trial  may  be  granted,  because,  if  complied  with, 
other  additional  facts  not  alleged  may  be  shown,  and  that  the  com- 
bined facts  might  affect  the  result.  The  order  should  be  reversed  and 
the  judgment  reinstated. 

Order  reversed,  with  costs  and  judgment  reinstated. 

WHITAKER,  J.,  concurs. 

LEHMAN,  J.  (dissenting).  The  plaintiff  claims  that  on  Novem- 
ber 10,  1913,  he  was  employed  by  the  defendants  for  one  year  at 
a  salary  of  $20-$22  per  week;  He  was  discharged  on  June  6th,  and 
immediately  brought  suit  for  breach  of  contract.  On  June  29th  the 
case  came  to  trial,  and  on  July  10th  the  court  gave  judgment  for  the 
plaintiff  in  the  sum  of  $500 ;  in  other  words,  for  practically  every  dol- 
lar plaintiff  would  have  earned  if  the  contract  had  been  fully  com- 
plied with.     It  is  well  established  that  damages  for  a  breach  of 
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contract  of  employment  are  not  subject  to  any  exact  computation, 
where  the  trial  is  had  before  the  term  of  the  contract  has  expired; 
but  the  court  must  take  into  consideration  the  possibility  or  probabil- 
ity of  the  discharged  servant  being  able  to  find  remunerative  work 
elsewhere.  In  this  case  the  trial  justice  evidently  decided  that  there 
was  no  reasonable  possibility  of  the  plaintiff  earning  any  moneys  during 
the  ensuing  six  months. 

After  the  trial  the  defendants  learned  that  on  the  25th  day  of  June, 
1914,  the  plaintiff  had  already  filed  a  certificate  in  the  county  clerk's 
office  that  he  was  doing  business  under  the  name  of  Marks  Tailoring 
Company.  Obviously,  if  this  evidence  had  been  before  the  court,  it 
could  not  reasonably  have  given  judgment  for  $500  damages.  The 
evidence,  I  think,  could  not  have  been  discovered  with  reasonable  dili- 
igence,  and  would  almost  certainly  change  the  result  of  the  trial.  It 
was  therefore  entirely  proper  to  order  a  new  trial. 

Order  should  be  affirmed,  with  costs. 


PACKARD  et  aL  T.  AUTOMOBILE  CI/UB  OF  AMERICA. 
(Supreme  Court,  Apiwllate  Term,  BHrst  Department     June  14,  1915.) 

1.  ABSIONMENTS   ^=9131 ^Pl-KAMNO  SUFFICIENCT. 

A  complaint  by  an  assignee  for  goods  sold  defendant,  failing  to  allege 
nonpayment  to  plaintiff's  assignor,  states  no  cause  of  action. 
~   [Ed.  Note.— For  other  cases,  see  Assignments,  Gent  Dig.  S§  220-226: 
Dec.  Dig.  (SsslSl] 

2.  PlA&DINO    ^=>406 — DKFECT8— WAIVKB. 

Where  no  motion  at  the  opening  of  trial  Is  directed  to  a  complaint  by 
an  assignee,  defective  because  failing  to  allege  nonpayment  to  plaintiff's 
assignor,  the  defect,  if  supplied  by  proof,  is  waived. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  U  1353-1339, 
1361-1366,  1367-1374,  1386;  Dec  Dig.  «=>40e.] 

3.  AssioiTMENTS  e=>23 — Goods  Sold— Tdib  of  AssiamcBNT. 

Plalntift,  suing  on  an  assignment  of  claim  for  goods  sold  and  delivered 
to  defendant,  failed  to  prove  a  cause  of  action,  where  it  was  shown  that 
the  assignment  was  made  before  any  goods  were  delivered  to  defendant 

[Ed.  Note. — ^E\>r  other  cases,  see  Assignments,  Cent  Dig.  SS  40,  41; 
Dec.  Dig.  <8=»2a] 

4.  AsaiONMENTS  ^s>137 — Goods  Sold— Bvidenci:  of  Bstoppei,. 

In  an  action  on  an  assignment  of  claim  for  goods  sold  and  delivered 
to  defendant,  evidence  held  insufficient  to  show  that  defendant  was  es- 
topped by  O.  K.'lng  the  account  from  setting  up  that  no  goods  had  been 
delivered  prior  to  the  assignment 

[Ed.  Note. — ^For  other  cases,  see  Assignments,  Cent  Dig.  f  234;  Dee. 
Dig.  «=»137.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Moses  Packard  and  Nathan  J.  Fadard  against  the  Auto- 
mobile Club  of  America.  From  a  judgment  for  plaintiffs,  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ.   
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Carter,  Ledyard  &  Milbum,  of  New  York  City  (Edwin  D.  Bechtel, 
of  New  York  City,  of  counsel),  for  appellant. 
Isaac  Josephson,  of  New  York  City,  for  respondents. 

GUY,  J.  1  he  verified  complaint  alleges  a  sale  and  delivery  by  Tag- 
art  &  West  Incorporated,  to  the  defendant,  on  or  about  May  2,  1913,  of 
seven  tons  of  linotype  metal  at  the  agreed  price  of  $200  per  ton ;  that 
thereafter,  and  on  or  about  November  20,  1913,  the  vendor  duly  trans- 
ferred to  the  plaintiffs  "the  cause  of  action  hereinbefore  set  forth  and 
the  money  due  thereunder";  and  judgment  is  demanded  for  $500. 
On  the  trial  the  plaintiffs  were  allowed  to  give  evidence  tending  to 
show  that  the  assignment  was  made  on  or  about  May  17,  1913,  over 
five  months  before  the  date  alleged  in  the  complaint.  No  delivery  of 
the  metal  to  the  defendant  on  or  before  May  17,  1913,  was  proven. 

It  appears  that  the  plaintiffs'  assignor  had  the  contract  for  printing, 
binding,  and  publishing  the  defendant's  1913  tour  book,  and  on  or 
about  June  5,  1913,  an  arrangement  was  made  between  them  by  which 
the  assignor  was  to  keep  in  its  shop,  separate  and  apart  from  its  own 
stock,  the  14,000  pounds  of  metal  in  question,  240  reams  of  paper, 
and  a  quantity  of  leather  for  binding;  that  the  sum  of  $7,000  was 
agreed  upon  as  the  price  to  be  paid  by  defendant  to  the  assignor  for 
this  material,  and  also  labbr  to  be  performed  by  the  publisher;  that 
on  May  26,  1913,  $1,000  had  been  paid  bjr  defendant  on  account,  and 
on  June  5th  the  balance,  $6,000,  was  paid  by  check,  which  included 
$1,400  for  the  linotype  metal.  Subsequently  defendant  brought  a  re- 
plevin action  for  the  possession  of  this  property,  but  only  a  small  por- 
tion was  recovered.  No  claim  was  made  by  the  plaintiffs  herein  against 
defendant  imtil  about  December,  1913. 

Although  Mr.  Tagart,  president  of  plaintiffs'  assignor,  testified  that 
he  sold  the  metal  to  the  defendant  on  May  2,  1913,  and  that  "the 
price  appearing  on  the  bill  is  $1,400,"  he  further  stated: 

"The  consideration  of  this  metal  was  I  should  get  all  the  printing  of  the 
Automobile  Club  of  America,  and  that  I  should  get  this  metal  and  start  to 
print  the  year  book,  a  job  that  ran  Into  thousands  and  thousands  of  dollars." 

[1-3]  The  complaint  failed  to  state  a  cause  of  action,  for  the  reason 
that  it  contained  no  allegation  of  nonpayment  by  the  defendant  to 
plaintiffs'  assignor  (Dickinson  v.  Tysen,  125  App.  Div.  735,  110  N. 
Y.  Supp.  269) ;  but,  considering  the  proof  at  the  end  of  the  plaintiffs' 
case,  this  defect  may  be  regarded  as  having  been  waived  by  the  defend- 
ant, in  the  absence  of  a  motion  at  the  opening  of  the  trial  based  on  the 
insufficiency  of  the  pleading.  Nevertheless  the  .  plaintiffs  failed  to 
prove  the  cause  of  action  alleged,  which  was  an  assignment  of  a 
claim  for  goods  sold  and  delivered  to  the  defendant,  for,  as  before 
stated,  no  delivery  to  the  defendant  on  or  before  May  17,  1913,  was 
proven. 

[4]  The  plaintiffs  contend  that  the  defendant  is  estopped  from  de- 
nying the  existence  of  a  cause  of  action  against  it  in  their  favor,  be- 
cause it  is  claimed  that  one  T,  S.  Trebell,  an  employe,  but  not  an 
officer,  of  defendant,  O.  K.'d  the  account  before  the  assignment  was 
accepted  by  them.    It  also  appears,  however,  from  the  plaintiffs'  tes- 
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timony,  that  on  or  about  May  17,  1913,  they  sent  a  written  request 
to  the  defendant  for  the  confirmation  of  the  account,  inclosing  a  post 
card  for  reply,  and  no  answer  was  received  from  the  defendant.  Tag- 
art  testified  that  he  was  not  positive  of  the  date  when  Trebell  O.  KL'd 
the  account ;  that  he  should  say  "it  was  within  two  or  three  days  of 
this  time" ;  that  he  did  not  believe  the  O.  K.  was  given  in  June,  1913. 
The  plaintiffs  failed  to  establish  the  alleged  cause  of  action  which  they 
attempted  to  set  out  in  their  complaint,  and  their  claim  arising  out  of 
the  alleged  estoppel  of  the  defendant  was  not  satisfactorily  proven. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


MILLANG  y.  LAMBROS  et  at 
(Supreme  Court,  Appellate  Term,  First  Department    June  14,  1915.) 

1.  Attachment  ®=»113 — AFFiOAvrrs — SumoiENCT — Disposai,  of  Pbopebtt. 

Allegations  of  an  affldavlt  for  attachment  held  not  to  show  that  at  tlie 
time  the  warrant  was  granted  the  defendant  copartnership  had  disposed 
of  its  property  with  Intent  to  defraud  creditors,  as  alleged  in  the  ground 
for  obtaining  the  warrant. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Gent.  Dig.  U  307-311;  Dea 
Dig.  «=9ll3.] 

2.  Attachuent  9=947 — Grounds — Depabtino  from  Jubibdiction. 

A  statement  by  a  defendant  in  attachment  that  "be  would  clear  out  of 
New  York,"  and  that  he  would  never  go  into  business  in  New  Xork  again, 
was  as  consistent  with  Innocence  as  with  a  design  to  defraud  his  creditors, 
and  the  meaning  to  be  ascribed  thereto  was  one  comporting  with  inno- 
cence, and  it  was  not  a  ground  for  attachment 

[Ed.  Note.— For  other  cases,  see  Attaclmient,  Cent  Dig.  {{  120,  861-876; 
Dec.  Dig.  «=»47.] 

3.  Attachment  ®=>47 — Gbodnds — Concealment. 

That  the  copartner  of  the  defendant  In  attachment  was  unable  to  find 
such  defendant  at  the  florist's  shop  formerly  owned  by  him  was  no  evi- 
dence of  concealment  to  defraud  creditors,  warranting  an  attachment. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent  Dig.  H  120,  861- 
876 ;  Dec.  Dig.  <e=»47.] 

4.  Attachment  «=>40 — Fbaud — STATDTOsy  Fbaud — Sale  in  Bulk. 

Fraud,  warranting  an  attachment,  must  be  actual  and  intentional,  and 
not  statutory  or  constructive,  fraud;  hence  an  attachment  is  not  sup- 
ported alone  by  showing  a  violation  of  Personal  Property  Law  (Consol. 
Laws,  c.  41)  §  44,  prohibiting  sales  In  bulk  without  notice  to  creditors. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent  Dig.  {|  92-lOC ;  Dec. 
Dig.  <S=>40.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Joseph  A.  Millang  against  George  Lambros  and  another. 
From  an  order  denying  motion  to  vacate  attachment,  defendant  George 
Lambros  appeals.    Reversed,  and  attachment  vacated. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Alex  B.  Greenberg,  of  New  York  City,  for  appellant. 

Bernard  Gordon,  of  New  York  City,  for  respondent. 

'4— ^For'Otber  casatf  se«  tame  topic  A  KEY^NtTMBER  In' all  Key-ltumbereil  DlgesU  *  IndezM 
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GUY,  J.  In  this  action  to  recover  for  breach  of  contract,  the  plam- 
tiflf,  on  or  about  January  6,  1915,  obtained  a  warrant  of  attachment 
against  the  property  of  iht  defendants,  copartners,  upon  the  grounds 
that  they— 

"have  asislgned  and  disposed  of  their  property  with  Intent  to  defraud  their 
creflltors,  and  that  the  defendant  I^mbros  Is  abont  to  depart  from  New  Tork 
county,  where  tie  last  resided,  to  a  place  outside  of  the  city  of  New  Xork,  with 
intent  to  defraud  the  creditors  of  the  defendants,  or  keeps  himself  concealed 
with  like  Intent" 

The  defendant  Lambros  moved  to  vacate  the  attachment  on  the 
plaintiff's  jjapers.  The  motion  was  denied,  and  the  appeal  is  from  the 
order  denying  the  motion. 

[1]  The  facts  mainly  relied  on  by  the  plaintiff  on  the  application 
for  the  attachment  are  contained  in  the  affidavit  of  the  defendant 
George  N.  Brembos,  who  says  that  up  to  December  1,  1914,  he  was 
in  partnership  with  the  appellant,  Lambros,  "conducting  a  florist's 
shop"  in  the  borough  of  Manhattan,  city  of  New  York;  that  on  the 
date  named  the  copartnership  was  dissolved,  and  all  the  assets  were 
transferred  to  the  appellant,  who  agreed  to  pay  the  claims  of  cred- 
itors ;  that  in  connection  with  the  dissolution  deponent  received  a  note 
payable  January  5,  1915 ;  that  on  said  date  he  called  upon  appellant 
for  payment,  and  the  appellant  said  that  he  had  no  money  for  de- 
ponent ;  that  he  had  arranged  to  sell  out  the  florist's  shop ;  that  as  soon 
'  as  he  could  get  some  money  he  was  going  to  clear  out  of  New  York ; 
that  he  would  never  go  into  business  in  New  York  again;  that  he 
owed  the  landlord  $314  for  back  rent,  and  he  expected  a  dispossess; 
and  that  deponent  could  come  and  help  to  throw  him  out,  too.  Brem- 
bros  also  stated  that  on  January  20,  1915,  he  was  informed  that  an 
agreement  was  made  to  buy  the  appellant's  business;  that  two  days 
afterwards  the  lawyers  for  the  purchaser  showed  deponent  a  bill  of 
sale  for  said  business  in  the  handwriting  of  appellant,  and  told  de- 
ponent that  no  notice  of  the  sale  had  been  given  to  any  of  the  creditors. 
The  affidavit  of  plaintiff's  manager  states  that  no  notice  of  the  sale  of 
the  business  was  given  to  the  plaintiff  by  either  the  appellant  or  the 
purchaser.  It  thus  appears  that  at  the  time  the  warrant  was  granted 
the  copartnership  had  ceased  to  exist,  and  that  the  copartners  had  not 
assigned  or  disposed  of  their  property  with  intent  to  defraud  their 
creditors.  ' 

[2]  A  consideration  of  the  remaining  ground  for  the  issuance  of 
the  warrant — that  the  appellant  was  about  to  depart  from  New  York 
county  to  a  place  outside  of  the  city  of  New  York  with  intent  to  de- 
fraud the  creditors  of  the  defendants,  or  that  he  kept  himself  con- 
cealed with  like  intent — requires  a  reversal  of  the  order  appealed 
from.  The  defendant's  statements  that  as  soon  as  he  could  get  some 
money  "he  would  clear  out  of  New  York,"  and  that  he  would  never 
go  into  business  in  New  York  again,  are  as  consistent  with  the  ab- 
sence of  a  fraudulent  intent  on  his  part  as  with  a  design  to  defraud 
his  creditors,  and  in  such  case  the  meaning  to  be  ascribed  to  the  debtor's 
statements  is  one  which  comports  with  innocence.  Wishny  v.  Gott- 
fried, 131  N.  Y.  Supp.  593.  In  this  respect  the  case  is  distinguish- 
153  N.Y.S.— «0 
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able  from  Hill  v.  Martin,  88  N.  Y.  Supp.  708,  in  which  the  debtor 
said  that  if  the  creditor  sued  he  would  not  get  a  cent,  and  that  the 
debtor  would  sell  her  property  and  leave  New  York,  and  Fox  v.  Mays, 
46  App.  Div.  1,  61  N.  Y.  Supp.  295,  in  which  the  defendant  stated 
she  would  pay  no  debts  of  any  nature  or  kind  whatsoever,  and  would 
dispose  of  her  property  and  leave  the  state  of  New  York — would 
sell  all  her  property  "and  skip  out"  if  she  were  hard  pressed  by  or 
with  claims  for  money  she  owed.  In  the  case  at  bar  it  does  not  ap- 
pear that  the  appellant  said  he  would  not  pay  any  of  his  debts,  nor  is 
an  intent  to  repudiate  his  obligations  to  be  necessarily  inferred  from 
the  language  used  by  him. 

[3]  Nor  was  there  any  evidence  that  the  appellant  kept  himself 
concealed  with  intent  to  defraud.  The  fact  that  the  affiant,  Brembros, 
was  unable  to  find  the  appellant  at  the  florist's  shop  formerly  owned 
by  the  latter  is  no  evidence  of  concealment;  and  it  does  not  appear 
that  any  effort  was  made  to  find  the  appellant  at  his  residence. 

[4]  Respondent  claims  that  the  attachment  finds  support  in  appel- 
lant's violation  of  the  statute  prohibiting  sales  in  bulk  without  notice 
to  creditors.  Personal  Property  Law  (Consol.  Laws,  c.  41)  §  44. 
But  in  J.  H.  Mohlman  &  Co.  v.  Landwehr,  87  App.  Div.  83,  at  page 
86,  83  N.  Y.  Supp.  1073,  the  court  said  that  the  fraud  for  which  a 
debtor's  property  may  be  attached  is  actual  and  intentional  fraud,  not 
statutory  or  constructive  fraud,  and  it  is  significant  that  by  the  amend- 
ment of  the  Personal  Property  Law  which  went  into  effect  April  23,. 
1914  (Laws  1914,  c.  507),  sales  in  bulk  are  declared  to  be  "void" ;  the 
word  "fraudulent"  or  "fraud"  no  longer  appearing  in  that  portion  of 
the  act. 

It  follows  that  the  order  appealed  from  must  be  reversed,  witli  costs, 
and  the  attachment  vacated.    All  concur. 


BLUMENTHAL  ▼.  WASHINGTON  HEIGHTS  HOSPITAL  (two  cases). 

AVEEY  V.  SAME, 

(Nos.  7506-7508.) 

(Supreme  Conrt,  Appellate  Division,  First  Department.^    June,   1915.) 

Mandamus  <5=»181 — Disputed  Pacts— Pebemptort  WBiT^ALi*BWATivE  Writ. 

Where  direct  issues  of  fabt  are  presented  In  the  moving  and  answering 
and  replying  affidavits,  the  issuance  of  a  peremptory  writ. of  mandamus 
is  error.  i 

[Ed.  Note. — ^For  other  cases,  see  Mandamus,  Cent  Dig.  §S  401-404,  406, 
408,  409,  418 ;   Dec.  Dig.  «=»181.] 

1 

Appeal  from  Special  Term,  New  York  County.  '• 

Applications  for  writs  of  mandamus  by  Henry  A.  Blumef^al,  by 

Manus  J.  Blumenthal,  and  by  Ledyard  Avery  against  the  Washington 

Heights  Hospital.    From  orders  granting  peremptory  writs,  respondent 

appeals.    Reversed,  and  alternative  writs  granted. 

Argued  before  IN  GRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 

LIN,  CLARKE,  and  SCOTT,  JJ. 

tjL __i_ 
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Leo  R.  Brilles,  of  New  York  City,  for  appellant 
I.  Balch  Louis,  of  New  York  City,  for  respondents. 

PER  CURIAM.  As  direct  issues  of  fact  are  presented  upon  the 
moving  and  answering  and  replying  affidavits,  the  direction  for  the  is- 
suance of  a  peremptory  writ  of  mandamus  was  error. 

The  orders  appealed  from  are  therefore  reversed,  with  $10  costs  and 
disbursements,  the  motions  for  a  peremptory  writ  denied,  and  alterna- 
tive writs  granted. 


SOLOMON  V.  SULTAN  FLORE  CI6ARE3TB  CO.,  Inc.,  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.     June  14,  1915.) 

CotiRTS  €=>189 — MuNicrf  AL  Court— Opening  DEFAtrxT— Imposition  of  Tkkms. 
Defendant's  attorney  In  an  action  In  the  Municipal  Court  was  trying 
a  case  in  the  Supreme  Court  on  the  day  set  for  the  trial,  and  the  action 
was  peremptorily  set  for  the  next  day.  On  that  day  defendant  presented 
an  aSidavit  that  bis  attorney  was  engaged  in  a  case  previously  set  down, 
and  asked  for  a  continuance.  The  court  refused  to  grant  the  request, 
and  entered  judgment  against  defendant  On  motion  the  court  opened 
the  default,  but  imposed  as  conditions  a  deposit  of  the  amount  of  the 
judgment  or  the  giving  of  a  surety  company  bond.  Held  that,  there  hav- 
ing, been  but  one  adjournment  of  the  case,  no  terms  should  have  been 
Imposed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  JS  409,  412,  418,  429, 
458;  Dec.  Dig.  «=»189.] 

Appeal  from  Mtmicipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Aaron  Solomon  against  the  Sultan  Flore  Cigarette  Com- 
pany, Incorporated,  and  others.  From  an  order  granting  defendants' 
motion  to  open  their  default  upon  conditions,  defendants  appeal.  Re- 
versed and  remanded. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

John  J.  Halpjn,  of  New  York  City  (Cedric  A.  Major,  of  New  York 
Gty,  of  counsel),  for  appellants. 

Daniel  Mailer,  of  New  York  City,  for  respondent 

GUY,  J.  Upon  November  24,  1914,  issue  was  joined  in  this  case, 
and  it  was  set  down  for  December  8th  for  trial.  Owing  to  the  actual 
engagement  of  defendants'  attorney  in  the  trial  of  a  case  in  the  Su- 
preme Court  on  that  day,  the  case  was  set  down  peremptorily  for  the 
next  day.  On  that  day  the  defendant  presented  an  affidavit  made  by 
his  attorney  to  the  effect  that  another  case  in  the  Municipal  Court,  in 
which  he  was  engaged,  had  previously  been  set  down  peremptorily  for 
the  9th  day  of  December,  and  that  he  was  compelled  to  go  in  that  trial, 
and  he  asked  that  this  case  be  held  until  the  10th,  or  be  postponed  for 
a  week.  The  court  refused  to  grant  this  request,  and  ordered  an  in- 
quest, which  was  taken. 

4s>For  other  cassi  ie«  sam«  topic  A  KET-NUMRER  in  all  Key-Numbered  Digests  &  Indexes 
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Upon  the  motion  to  open  the  default  this  affidavit  was  presented,  and 
also  one  made  by  the  defendant's  attorney  setting  forth  the  same  facts, 
and  one  made  by  one  of  the  defendants  containing  an  affidavit  of  merits. 
The  court  below  granted  the  motion  to  open  the  default,  but  imposed 
as  conditions  either  the  deposit  of  the  amount  of  the  judgment  or  the 
giving  of  a  surety  company  bond.  The  court  clearly  had  no  right  to 
require  the  giving  of  a  surety  company  bond.  Duly  v.  Herman,  84 
Misc.  Rep.  26,  145  N.  Y.  Supp.  901.  There  had  been  but  one  adjourn- 
ment of  the  case,  and  the  facts  herein  are  very  similar  to  those  in  the 
case  of  Stein  v.  Cohen,  149  N.  Y.  Supp.  864.  Under  the  circumstances 
disclosed,  there  should  have  been  no  terms  imposed. 

Order  reversed,  judgment  vacated,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


STANDARD  UTILITY  CO.  T.  NEW  YORK  RYS.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.     June  14,  1915.) 

Appeal  and  Ebbob  ®=>1060 — Conduct  or  GouNSEii — Remabks  Tending  to 
Cbeate  Pbejudice. 

In  an  action  against  defendant  railway  company  for  injuries  to  plain- 
tiff's truck  In  a  collision,  plaintiff's  attorney,  in  examining  his  own  wit- 
ness, brought  out  the  fact  that  a  representative  of  the  railway  company 
bad  been  to  her  bouse  and  had  given  her  $25.  It  appeared  on  croes-exam- 
inatlon  that  she  had  also  been  injured  by  the  collision,  and  had  given 
defendant  a  statement  of  how  the  accident  occurred,  which  varied  from 
her  testimony,  and  that  she  had  thereafter  been  paid  $25  in  settlement 
of  her  claim  for  injuries,  and  she  testified  that  she  signed  the  statement 
because  she  thought  it  contained  the  story  told  by  her  to  the  investigator. 
Plaintiff's  counsel,  in  summing  up,  stated,  and  on  objection  reiterated, 
that  "they  gave  her  that  $25  to  buy  her,  and  she  did  not  stay  bought," 
and  made  other  comments  thereon  which  the  court  permitted  to  stand. 
Held,  that  such  examination  and  statements  were  not  Jnstlfled,  and  couU 
have  no  object  except  to  prejudice  the  Jury.    • 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  f  4135; 
Dec.  Dig.  «S=»1060.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Db- 
trict. 

Action  by  the  Standard  Utility  Company  against  the  New  York  Rail- 
ways Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  May  term,  1915.  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (M.  J.  Daley,  of  New 
York  City,  of  counsel),  for  appellant. 

Lester  W.  Eisenberg,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  injuries 
to  an  automobile  truck  caused  by  a  collision  with  a  car  operated  by  the 
defendant.  The  plaintiff  produced  as  its  witnesses  the  chauflfeur  of  the 
truck  and  a  passenger  on  the  car.    Their  testimony,  if  true,  is  sufficient 
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to  allow  the  jury  to  find  that  the  accident  occurred  through  the  defend- 
ant's negligence.  On  the  other  hand,  the  defendant  produced  as  its 
witnesses  the  tnotorman,  conductor,  and  five  passengers  on  the  car,  and 
their  testimony,  if  true,  clearly  shows  that  the  accident  occurred  through 
the  negligence  of  the  plaintiff's  chauffeur.  In  spite  of  the  numerical 
preponderance  of  the  witnesses  produced  by  the  defendant,  I  should 
be  loath  to  disturb  the  verdict  of  the  jury,  provided  the  record  disclosed 
that  it  was  founded  solely  upon  a  consideration  of  the  credibility  of 
the  material  testimony  produced ;  but  in  this  case  the  plaintiff's  attorney 
has  willfully  introduced  testimony  not  material  to  the  issues,  but  cal- 
culated and  intended  to  prejudice  the  jury  against  the  defendant,  and 
which  may  and  probably  did  affect  its  judgment. 

The  plaintiff,  as  stated  before,  called  one  passenger  as  witness  to  the 
accident.   The  examination  of  this  witness  began  as  follows : 

"Q.  Now,  Miss  Pllcbard,  you  have  been  to  the  railroad  company's  office, 
haven't  yon?  A.  No.  Q.  To  the  lawyers  for  the  railroad  company,  yon  have 
been  down  to  that  office,  haven't  yon?  A.  No.  Q.  Do  yon  know  that  man 
sitting  there?  Do  you  know  Mr.  Applegate?  A.  Yes;  he  was  up  to  my  house. 
*  *  *  Q.  Has  he  given  you  any  money?  A.  Tes.  Q.  How  much  mcmey  did 
he  give  you?    A.  $25. 

"By  the  Court:    What? 

"Plaintiff's  Ck)unsel:   |25. 

"Defendant's  Counsel:   That  is  objected  to. 

"The  Court:  Is  that  in  connection  with  this  case? 

"Defendant's  Counsel:  I  move  to  strike  it  out 

"Plaintiff's  Counsel:  It  wUl  develop. 

"Defendant's  Counsel:  I  move  to  strike  that  out 

"The  Court:  This  is  a  very  unheard-of  proceeding.  Is  she  a  party  to  his 
action? 

"Plaintiff's  Counsel:  No,  your  honor;  she  is  a  witness  that  I  am  making 
my  own.  It  may  be  necessary  for  to  cross^xamine  her  as  the  trial  progresses 
to  get  certain  testimony  before  this  court.  The  only  way  I  can  show  hostility 
is  by  showing  that— 

"The  Conrt:  I  will  sustain  the  objection,  tl  they  paid  her  any  money,  and  I 
will  strike  it  oat" 

This  examination  was  certainly  properly  characterized  by  the  learned 
court  as  an  "unheard-of  proceeding."  The  i^intiff's  counsel  certainly 
must  be  presumed  to  know  that  he  has  no  r^ht  to  impeach  his  own 
witness.  He  has  not  even  the  poor  excuse  that  she  was  a  hostile  wit- 
ness, for  not  only  was  there  nothing  to  lead  to  such  an  inference,  but 
it  subsequently  appeared  that  she  had  actually  gone  to  the  office  of  the 
plaintiff's  attorney  and  given  him  a  statement  as  to  the  accident  Inas- 
much, however,  as  the  defendant's  attorney  did  not  at  that  time  move 
for  a  mistrial,  and  the  trial  justice  properly  characterized  counsel's  im- 
propriety, it  might  be  possible  for  an  appellate  court  to  disregard  it, 
if  it  were  the  only  example  of  prejudicial  suggestion,  especially  as  thi? 
payment  was  subsequently  explained.  It  appeared  on  the  cross-exam- 
ination of  this  witness  that  she  had  also  been  injured  by  the  collision, 
that  she  had  given  to  the  defendant  a  statement  of  how  the  accident  oc- 
curred, that  this  statement  is  completely  at  variance  with  her  testimony 
on  the  stand,  and  that  she  had  thereafter  been  paid  $25  in  settlement  of 
her  own  claim  for  injuries.  On  redirect  examination  the  witness  was 
permitted  to  explain  this  variance  between  the  statement  and  her  testi- 
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mony,  and  she  then  testified  that  she  cannot  read  English,  and  that  the 
statement  was  not  read  to  her  and  does  not  contain  what  she  told  the 
investigator.  It  will  be  noted  that  there  is  not  the  slightest  evidence  that 
the  $25  was  paid  to  secure  the  statement,  or  for  any  other  purpose  than 
in  settlement  of  her  actual  claim.  On  the  contrary,  it  affirmatively  ap- 
pears according  to  her  own  testimony  that  the  reason  she  signed  the 
statement  was  that  she  thought  it  contained  the  truth  as  told  by  her  to 
the  investigator.  In  spite  of  this  fact,  the  plaintiff's  attorney  stated  in 
his  summing  up : 
"They  gare  her  that  $26  to  buy  her,  and  she  did  not  stay  bought" 

The  defendant's  counsel  then  asked  that  a  juror  be  withdrawn,  and 
the  court  said : 
"Unless  coiuisel  will  withdraw  that  remark." 

Counsel,  however,  did  not  withdraw  the  remark,  but  stated : 

"I  say  that  the  facts  and  incidents  surrounding  the  circumstances  of  the 
payment  of  the  $25  I  have  a  right  to  logically  comment  upon  when  they  get 
into  their  jury  room ;  and  I  say  now,  and  I  repeat  for  the  record  again,  yoar 
honor,  that  when  I  asked  this  adjuster  upon  this  stand,  'Did  you  give  her  the 
$26  before  she  signed  that  statement?'  he  said,  'No,'  and  'Did  you  give  her 
the  $25  before  she  signed  a  release?'  and  he  said,  'No,'  and  Then  after  she 
signed  that  statement,  and  after  she  signed  that  release,  you  paid  her  the  $25?' 
be  said,  'Yes.'  And  now  I  say,  as  a  logical  inference  from  all  of  those  circum- 
stances, it  appeals  to  me  very  strongly  that  the  $25  were  given,  not  for  the 
purpose  of  settling  and  adjusting  the  claim  that  she  might  have  against  this 
railroad  company,  not  for  the  purposes  of  having  closed  her  lips  and  deterring 
her  from  presenting  a  claim  against  them,  but  to  close  her  lips  and  to  seal  her 
lips  because  in  tlnu  oa»e  and  in  other  eaaea  they  denied  liability  to  tlie  plain- 
tiffs who  sued." 

At  the  close  of  this  statement  defendant  renewed  his  motion  to  with- 
draw a  juror  unless  counsel  would  withdraw  his  statement  that  the 
"girl  was  paid  $25  to  buy  her  testimony,"  and  the  trial  justice  denied 
the  motion,  thus  inferentially  holding  that  the  statement  was  proper. 

There  is  no  circumstance  in  this  case  that  can  possibly  lead  to  an 
inference  that  the  $25  was  paid  to  the  witness  to  close  her  lips ;  there 
is  absolutely  no  testimony  that  the  statement  was  obtained  through 
such  payment,  but,  on  the  contrary,  the  witness'  only  claim  is  that  she 
did  not  know  what  she  was  signing ;  yet  the  counsel  was  permitted  tfv 
state  that  the  witness  was  bought,  and  even  to  refer  to  other  cases  as  ii 
it  were  a  general  custom.  There  was  and  could  be  no  possible  object 
in  such  a  statement,  except  to  prejudice  the  jury.  Even  if  it  were  true 
that  the  statement  was  bought,  it  would  impeach  the  testimony  of  the 
plaintiff's  only  corroborating  witness  and  weaken  his  case.  It  cannot 
be  ui:ged  that  this  statement  was  not  prejudicial ;  it  was  made  with  in- 
tent to  prejudice,  and  we  arc  bound  to  give  it  the  effect  which  counsel 
intended. 

Judgment  should  be  reversed,  and  new  trial  ordered,  with  costs  to. 
appellant  to  abide  the  event 

WHITAKER,  J.,  concurs.    GUY,  J.,  takes  no  part. 
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FLEISCHER  v.  DWORSKX. 
(Supreme  Ck>urt,  Appellate  Term,  First  Department    June  14,  1915.) 

IiANDLOBD  AND  TENANT  €=»164 — DxjTY  TO  REFAIB — PaET  0!  PBEHISES  WITHIN 

Landlord's  Contbol. 

Though  a  tenant  Is  given  control  of  the  individual  apartment,  Including 
floors  and  ceilings,  the  spaces  between  the  floors  of  one  apartment  and 
the  ceiling  of  the  next  lower  apartment  remains  within  the  control  of  the 
landlord,  to  be  maintained  by  him  for  the  benefit  of  all  the  tenants ;  and 
hence,  if  the  breaking  of  the  floor  was  due  to  a  defect  in  the  support  of 
the  floor,  the  landlord  would  be  liable  for  negligence  to  a  tenant  injured 
thereby. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  $§  630- 
637,  639,  641;   Dec.  Dig.  ®=»164.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. ^ 

Action  by  Bertha  Fleischer  against  Abraham  J.  Dworsky.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Reversed. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Barnett  E.  Kopelman,  of  New  York  City,  for  appellant. 

James  F.  Mahan,  of  New  York  City  (John  L.  Coe,  of  New  York  City, 
of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  leased  from  the  defendant  an  apartment 
in  a  tenement  house  in  the  city  of  New  York.  She  testified  at  the  trial 
that: 

On  February  3,  1913,  "I  was  sitting  on  a  chair  in  the  kitchen,  nursing  my 
baby,  •  *  •  and  the  floor  broke  down,  and  I  fell  down  with  the  chair. 
There  was  a  flre  in  the  stove,  and  the  stove  was  hot,  and,  aa  I  fell,  I  fell  on 
top  of  the  stove  and  burned  my  back.  *  *  *  Q.  Did  your  foot  go  into  the 
opening  caused  by  the  breaking  in  of  the  floor?  A.  Yes.  •  ♦  •  Q.  Before 
this  floor  broke,  did  you  observe  the  condition  of  that  floor?  Had  you  noticed 
it?    A.  I  seen  that  it  was  bending." 

She  also  testified  that  five  or  six  weeks  before  the  accident,  and  at 
«rarious  times  thereafter,  she  had  called  the  attention  of  the  defendant's 
agent  to  this  condition,  and  he  had  answered  "I  will  fix  it."  Previous 
to  the  accident  the  woodwork  of  the  floor  was  not  broken ;  it  was  only 
bending. 

The  action  is  brought  in  negligence,  and  after  the  plaintiff  had  given 
this  testimony  the  learned  trial  justice  dismissed  the  complaint,  appar- 
ently on  the  theory  that  there  is  no  cause  of  action  in  negligence  against 
the  landlord  for  failure  to  repair  demised  premises.  The  law  is,  of 
course,  well  established  that : 

"No  duty  rests  upon  the  landlord  to  repair  premises  which  be  has  demised, 
or  to  keep  them  in  tenantable  condition,  and  there  can  be  no  obligation  to  re- 
pair, except  such  as  may  be  created  by  the  agreement  of  the  landlord  so  to  do." 
Schick  T.  Fleischauer,  26  App.  Dlv.  210,  49  N.  Y.  Supp.  962. 

It  is,  however,  equally  well  established  that  where  a  landlord  demises 
apartments  in  a  house  to  separate  tenants,  the  duty  does  rest  upon  the 
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landlord  of  keeping  those  parts  of  the  house  in  repair  over  which  he 
maintains  control.  The  question  in  this  case,  therefore,  is  whether  the 
fall  of  the  floor  in  plaintiff's  apartment  was  due  to  a  failure  to  repair 
the  floor  itself,  or  to  the  failure  to  keep  in  repair  a  part  of  the  house 
over  which  the  landlord  maintained  control. 

Although  I  have  been  able  to  find  no  case  directly  in  point,  it  seems 
to  me  that  upon  principle  it  must  be  held  that,  although  the  tenant  is 
given  control  of  the  individual  apartment,  including  floors  and  ceilings, 
the  spaces  between  the  floors  of  one  apartment  and  the  ceiling  of  the 
next  lower  apartment  remain,  like  the  general  plumbing  connections  or 
the  roof  of  the  house,  within  the  control  of  the  landlord,  to  be  main- 
tained by  him  for  the  benefit  of  all  the  tenants.  It  would  seem  dear 
that  the  beams  supporting  an  individual  apartment  are  really  part  of 
the  general  structure,  which  are  not  covered  by  the  demise  to  a  tenant, 
and  which  the  landlord  isr  under  a  duty  to  repair ;  for  any  interference 
on  the  part  of  one  tenant  with  the  space  between  his  apartment  and 
the  apartment  below  might  constitute  an  interference  with  the  rights 
of  the  tenant  of  the  lower  apartment.  The  dismissal  of  the  complaint 
at  the  close  of  the  plaintiff's  case  was  therefore  erroneous,  if  any  fair 
inference  can  be  drawn  from  the  testimony  that  the  breaking  of  the 
plaintiff's  floor  was  due,  not  to  a  defect  in  the  floor  itself,  but  to  a  de- 
fect in  the  supporting  beams  under  the  floor.  Upon  this  point  we  have 
the  facts  that  the  surface  of  the  floor  was  unbroken  and  that  the  floor 
had  previously  bent.  I  think  that  in  the  absence  of  explanation  it  might 
well  be  held  that  this  bending  was  due  to  a  structural  weakness  of  the 
floor's  supports  in  a  part  of  the  premises  over  which  the  landlord  main- 
tained control. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event.    AH  concur. 


LAND    BROKERAGE    CO.    V.    HAMILTON. 
(Supreme  Court,  Appellate  Term,  First  Department     June  16,   19150 

New  Trial  iS=>ie8 — Motions  fob— Heaking  in  Appellate  Tebu. 

Code  Civ.  Proc.  §  1000,  authorizing  the  bearing  of  exceptions  in  the  ap- 
pellate court  upon  a  motion  for  new  trial,  applies  only  to  a  trial  by  juiy, 
and  where  the  cause  was  tried  by  the  court  they  cannot  be  so  heard. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent.  Dig.  §§  7,  232,  245, 
252,  253,  266,  280,  284,  286,  291,  292,  294,  296,  303,  305,  318;  Dec.  Dig. 
«8=>168.] 

Action  by  the  Land  Brokerage  Company  against  Florence  C.  Hamil- 
ton. There  was  a  judgment  for  plaintiff,  and  defendant  moved  for 
new  trial  on  exceptions,  which  were  ordered  heard  in  the  Appellate 
Term  in  the  first  instance.    Proceeding  dismissed. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Franklin  Bien,  of  New  York  City,  for  appellant. 
Jackson  &  Fleischmann,  of  New  York  City  (Frederick  S.  Jackson, 
of  New  York  City,  of  counsel),  for  respondent. 
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PER  CURIAM.  This  case  does  not  come  before  the  court  upon 
an  appeal,  but  pursuant  to  an  order  of  the  City  Court  of  the  City  of 
New  York  that  defendant's  exceptions  be  heard  here  in  the  first  in- 
stance before  judgment. 

The  statute  which  authorizes  the  hearing  of  exceptions  in  an  appel- 
late court  upon  a  motion  for  a  new  trial  applies  only  to  a  trial  by  jury 
(Code  C.  P.  §  1000),  and  this  case  was  tried  by  the  court  without  a  jury. 
Further,  it  has  been  held  that  the  Appellate  Term  has  no  jurisdiction 
in  a  proceeding  of  this  nature.  Dickson  v.  Manhattan  R.  Co.,  45  Misc. 
Rep.  572,  91  N.  Y.  Supp.  36. 

Proceedings  dismissed,  with  $10  costs  and  disbursements,  and  de- 
fendant remitted  to  her  remedy  in  the  court  below. 


TOMMASONB  r.  GIAQUINTO  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    June  14,  1916.) 

Bnj£  AND  Notes  «=»517 — ^AcnoRs — IiiABii,nT. 

In  an  action  on  notes,  evidence  held  Insufficient  to  sliow  that  defend- 
ant had  signed  the  instrmnents  or  bad  In  any  way  become  liable  thereon. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §§  1807- 
1815;   Dec.  Dig.  ®=>517.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Nicola  Tommasone  against  Angelo  Giaquinto  and  Rosa  La 
Bnina.  From  a  judgment  for  plaintiff,  defendants  appeal.  Affirmed 
as  to  the  first-named  defendant,  and  reversed  as  to  the  latter. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

R.  Louis  Lapetina,  of  New  York  City  (Eugene  E.  Kelly,  of  Brook- 
lyn, of  counsel),  for  appellants. 

Charles  M.  Kiefer,  of  New  York  City,  for  respondent. 

GUY,  J.  The  action  is  brought  to  recover  the  sum  of  $320  money 
loaned.  The  defendant  Rosa  1^  Bruna  lived  with  the  defendant  Gia- 
quinto, though  not  married  to  him.  Defendant  Giaquinto  admitted 
borrowing  money  on  three  occasions— $100  from  plaintiff,  and  $100 
on  each  of  two  other  occasions  from  plaintiff's  wife — and  testified  that 
on  each  occasion  when  he  borrowed  the  sum  of  $100  he  gave  his  note 
therefor  to  the  plaintiff.  These  so-called  notes,  which  are  incomplete 
written  memoranda  of  indebtedness  signed  by  the  defendant  Giaquinto, 
were  produced  by  plaintiff  on  notice  from  defendant  and  were  offered 
in  evidence  by  defendant.  Defendant  Giaquinto  denies  borrowing  the 
additional  sum  of  $20. 

The  defendant  Rosa  La  Bruna  denied  absolutely  that  she  ever  re- 
ceived or  borrowed  any  money  either  from  plaintiff  or  plaintiff's  wife, 
and  testified  that  plaintiff  and  his  wife  called  upon  her  and  endeav- 
ored to  induce  her  to  sign  the  notes  given  by  the  defendant  Giaquinto, 
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but  that  she  refused  to  do  so.  Her  evidence  in  this  regard  is  corrob- 
orated by  another  witness.  The  evidence  is  sufficient  to  sustain  the 
judgment  against  the  defendant  Giaquinto,  but  there  is  no  credible 
evidence  establishing  a  cause  of  adtion  against  the  defendant  Rosa  La 
Bruna. 

The  judgment  is  therefore  affirmed  as  to  defendant,  Giaquinto,  with 
costs  to  the  respondent;  the  judgment  is  reversed  as  to  the  defendant 
Rosa  La  Bruna,  with  costs ;  and  the  complaint  as  to  defendant  Rosa 
La  Bruna  is  dismissed,  with  costs.    All  concur. 


REISS  V.  LINDER. 

(Supreme  CJourt,  Appellate  Term,  First  Department    June  14,  1915.) 

Appeal  and  Erkob  *=»708— Review— Reoobb. 

Where  the  question  whether  a  Judgment  should  be  amended  depended 
on  the  testimony,  and  the  record,  returned  by  the  clerk  as  containing 
the  testimony,  proceedings,  and  Judgment,  had  only  the  charge,  the  mat- 
ter cannot  be  reviewed,  and  the  return  will  b«  remitted  to  the  lower 
court 

[Ed.  Note. — For  other  cases,  see  Appeal  and  EVror,  Cent.  Dig.  8  2948: 
Dec.  Dig.  <8=»708.] 

Appeal  from  Municipal  Court,-  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Edward  S.  Reiss  against  Herbert  J.  Linder.  There  was 
a  judgment  for  plaintiff,  which  he  deemed  was  insufficient,  and  he  ap- 
plied for  an  amendment.  The  application  being  denied,  plaintiff  ap- 
peals from  the  judgment.    Return  remitted  to  the  lower  court. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Andrew  F.  McNickle,  of  New  York  City,  for  appellant. 
Percival  E.  Jackson,  of  New  York  City,  for  respondent. 

GUY,  J.  A  judgment  was  rendered  in  favor  of  the  plaintiff  here- 
in, after  a  trial  by  a  jury  on  January  28,  1915.  The  summons  con- 
tained an  indorsement  claiming  that  the  defendant  was  liable  to  arrest 
and  imprisonment.  The  complaint  claimed  damages  for  the  con- 
version of  certain  personal  property  owned  by  the  plaintiff.  The 
judgment  as  entered  contained  no  provision  for  the  arrest  and  impris- 
onment of  the  defendant  upon  execution,  and  on  the  Uth  day  of 
February,  1915,  the  plaintiff  made  an  application  to  the  lower  court 
upon  notice  to  have  the  judgment  amended  in  that  respect.  This  ap- 
plication was  refused  for  want  of  power;  the  application  not  havii^ 
been  made  within  the  time  prescribed  by  section  254  of  the  Municipal 
Court  Act  (Laws  1902,  c.  580).  Thereupon  the  plaintiff  appealed 
from  the  judgment  and  asks  this  court  to  so  amend  the  judgment. 

Whether  or  not  the  judgment  should  be  so  amended  depends  upon 
the  character  of  the  proof  adduced  upon  the  trial.  This  testimony 
is  not  contained  in  the  record  before  us.    Although  the  clerk  of  the 
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Municipal  Court  certifies  that  he  returns  "the  testimony,  proceedings, 
and  judgment  in  the  action,"  the  return  has  only  the  charge  to  the 
jury  of  the  trial  justice. 

Return  remitted  to  the  lower  court,  for  such  action  as  the  plaintiff 
may  be  advised. 

WHITAKER,  J.,  concurs.    LEHMAN,  J.,  concurs  in  result 


JOHNSON  V.  KALISAE. 
(Supreme  Court,  Appellate  Term,  First  Department    June  14,  1915.) 

1.  CoDBTS  <S=>189 — MtTNiciPAL  CouBTS — Attachicent — Sebvice — Lbvt. 

Munldpal  Court  Act  (Laws  1902,  c.  580)  §§  77,  78,  provide  that  the  mar- 
shal to  whom  an  attachment  Is  delivered  must  Inventory  the  property 
levied  on,  and  that  a  levy  under  a  warrant  of  attachment  must  be  made 
by  taking  the  property  into  the  actual  custody  ot  the  marshal,  who  must 
deliver  a  certified  copy  of  the  warrant  and  notice  showing  the  property  at- 
tached to  the  person  holding  It.  Beld  that,  where  the  return  of  the  mar- 
shal fails  to  show  a  compliance  with  the  statute,  the  attachment  must  be 
vacated. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  i{  409,  412,  413,  429, 
458;   Dec.  Dig.  <S=>189.] 

2.  OouBTs  «=189 — MxnraciPAi,  CotrsTS — Service  of  Warr. 

Under  Municipal  Court  Act,  §  83,  declaring  that  the  marshal  must  Im- 
mediately after  making  inventory,  serve  a  copy  of  the  summons,  warrant 
of  attachment  and  inventory  upon  ttie  defendant  if  he  can  be  found,  or,  If 
he  cannot  be  found,  leave  copies  at  the  last  place  of  residence  of  the  de- 
fendant It  is  not  sufficient  that  copies  were  left  at  the  defendant's  last 
known  place  of  business. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  fi  409,  412,  413,  429, 
458;  Dec.  Dig.  <3=>189.] 

3.  Courts  «:s>189— Munioipai.  Coubt8— Pbocess— Kktubn — Suiticienot. 

Where  substituted  service  of  a  summons  and  writ  of  attachment  is  re- 
lied on,  the  return  of  the  marshal  should  state  facts  showing  the  marshal's 
inability  to  personally  serve  the  defendant  after  a  diligent  search. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  Jf  409,  412,  413,  429, 
458 ;   Dec.  Dig.  e=»189.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Abraham  Johnson  against  Nathan  Kalisak.  From  a 
judgment  for  plaintiff,  and  an  order  denying  a  motion  to  vacate  an  at- 
tachment against  defendant's  property,  he  appeals.  Judgment  re- 
versed, complaint  dismissed,  and  warrant  of  attachment  vacated. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER, JJ. 

Joseph  Gans,  of  New  York  City,  for  appellant. 
David  L.  Schwartz,  of  New  York  City,  for  respondent. 

WHITAKER,  J.  Plaintiff  began  an  action  by  procuring  a  sum- 
mons returnable  the  19th  day  of  February,  1915.  Attached  to  the  sum- 
mons, for  the  purpose  of  serving  the  same  on  defendant,  was  a  verified 
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complaint,  alleging  as  a  cause  of  action  nonpayment  for  goods  sold 
and  delivered  to  the  defendant.  Accompanying  the  summons  and 
complaint  was  a  warrant  of  attachment  against  the  personal  property 
of  defendant.  This  attachment  stated  upon  its  face  that  it  was  is- 
sued upon  the  ground  that  the  defendant  was  about  to  assign,  dispose 
of,  and  secrete  his  property  with  intent  to  defraud  his  creditors.  Upon 
the  return  day  of  the  summons  defendant  made  a  special  appearance  by 
his  attorney  for  the  purpose  of  making  a  motion  to  set  aside  and 
vacate  the  attachment.  The  motion  was  denied,  and  the  defendant 
appeals  to  this  court.  The  ground  upon  which  defendant  asked  this 
court  for  a  reversal  of  the  judgment  is  that  no  proper  and  legal  serv- 
ice was  made  upon  the  defendant  of  either  the  attachment  or  summons 
and  complaint.  The  return  of  the  marshal  in  reference  to  the  service 
of  the  papers  is  as  follows: 

"City  and  County  of  New  York — ss.: 

"By  virtue  of  the  within  warrant  of  attachment,  I  have  this  10th  day  of 
February,  1915,  "attached  and  taken  Into  my  possession  the  following  prop- 
erty as  per  inventory.  I  further  certify  that  on  the  above  date  I  served  a  true 
copy  of  the  sninmons,  complaint,  affidavit,  undertaking,  Inventory,  and  warrant 
on  the  wlthln-named  defendant,  Nathan  Kallsch,  by  leaving  a  true  copy  at 
the  last  known  place  of  business.  No.  34  Norfolk  street.  In  the  borough  of 
Manhattan,  city  of  New  York,  with  Jacob  Drexler,  a  person  of  suitable  age 
and  discretion.  I  also  deposited  another  true  copy  in  the  nearest  post  office. 
Inclosed  In  a  sealed  postpaid  wrapper  directed  to  Nathan  E^alisch,  the  within- 
named  defendant,  at  his  last  known  place  of  business,  84  Norfolk  street,  Man- 
hattan ;  that  such  service  was  made  for  the  reason  that  said  defendant  cannot 
be  found  In  said  city  to  be  served  personally  after  due  and  diligent  efforts  by 
me  was  made.  D.  McGongle,  City  Marshal." 

[1]  The  return  of  the  marshal  fails  to  show  a  compliance  with  sec- 
tions 77  and  78  of  the  Municipal  Court  Act  in  the  following  particu- 
lars: The  marshal  made  no  inventory  thereof  stating  the  estimated 
value  of  each  item.  The  marshal  failed  to  take  the  property  into  his 
"actual  custody."  He  also  failed  to  deliver  to  the  person  "from 
whose  possession"  the  property  was  taken  a  copy  of  the  warrant  of 
attachment  and  the  affidavit  upon  which  it  was  issued. 

[2]  Neither  did  the  marshal's  return  show  a  compliance  with  sec- 
tion 83  of  the  Municipal  Court  Act  in  serving  the  summons  and  other 
papers.  This  section  requires  a  marshal  to  serve  the  summons,  war- 
rant of  attachment,  and  inventory  upon  the  defendant,  by  delivering  to 
him  personally  a  copy  of  each,  and,  if  he  cannot  with  reasonable  dili- 
gence be  found,  by  leaving  a  copy  of  each,  certified  by  the  marshal,  at 
the  last  place  of  residence  of  the  defendant  in  the  city,  with  a  person 
of  suitable  age  and  discretion,  and  depositing  a  copy  of  each  in  the  post 
office,  directed  to  the  defendant  at  his  residence.  So  far  as  is  disclos- 
ed by  the  papers,  these  requirements  have  not  been  complied  with. 
The  authority  for  substituted  service  is  statutory,  and  must  be  com- 
plied with.  Leaving  the  papers  at  the  last  known  place  of  business  is 
entirely  different  from  leaving  them  at  the  last  known  residence. 

[3]  There  should  also  have  been  some  evidence  showing  the  ef- 
forts made  by  the  marshal  to  ascertain  whether  the  defendant  could 
be  found  in  New  York  City.  The  marshal's  return  simply  states  a 
conclusion.    The  basic  requirement  for  substituted  service  was  not  corn- 
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plied  with,  even  though  it  is  shown  by  the  papers  that  the  defendant 
as  matter  of  fact  was  a  resident  of  the  city. 

The  sununons  and  warrant  of  attachment  not  having  been  prop- 
erly served,  the  court,  upon  the  return  day,  should  not,  in  our  opinion, 
have  entered  judgment  against  the  defendant,  and  should  have  granted 
the  motion  to  vacate  the  attachment. 

Judgment  reversed,  with  costs,  complaint  dismissed,  with  costs,  and 
warrant  o^  attachment  vacated,  without  prejudice  to  a  new  action. 

GUY,  J.,  concurs.    LEHMAN,  J.,  concurs  in  result 


COLE  V.  CANNO  et  al. 
(Supreme  Court,  Appellate  Division,  Third  Department    May  28,  1915.) 

1.  Evidence  ®=s>183 — Skcondaby  Evidencei — Foundation — Loss  of  Letteb. 

Testimony  by  a  witness  that  he  had  not  seen  a  letter  for  more  than  two 
years  and  did  not  have  It  where  he  was  then  living,  but  that  he  left  all  his 
papers  at  his  former  residence  when  he  moved,  and  did  not  know  that  the 
letter  was  not  there,  and  had  made  no  search  for  It,  does  not  suffideutly 
show  that  the  letter  could  not  be  produced,  so  as  to  render  admissible  sec- 
ondary evidence  of  Its  contents. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {§  605-637 ;  Dec. 
Dig.  <8s»183.] 

2.  Pbincipai.  and  Agent  i3=s»173 — Ratification — SnFFioiENCT  of  Evidence'. 

In  an  action  on  a  contract  of  employment  for  one  year,  evidence  held 
not  sufficient  to  show  a  ratification  by  defendants  of  such  employment 
made  by  another  on  their  behalf. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent  Cent.  Dig.  §S  65&- 
661 ;  Dec.  Dig.  <8=»173.] 

3.  Evidence  iS=>183 — Secondabt  Evidence — Foundation. 

Before  a  party  can  give  secondary  evidence  of  the  contents  of  a  writing, 
he  must  show  that  he  has  In  good  faith  exhausted  to  a  reasonable  degree 
all  sources  of  Information  and  means  of  discovery  accessible  to  him. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {{  605-637 ;  Dec. 
Dig.  <e=»183.] 

Kellogg  and  Howard,  JJ.,  dissenting. 

Appeal  from  Sullivan  County  Court.  ^ 

Action  by  Claude  Cole  against  Max  Canno  and  another,  copartners 
trading  as  Canno  Bros.  Judgment  for  the  plaintiff,  and  defendants 
appeal.    Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG.  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Arthur  C.  Kyle,  of  Monticello  (Ellsworth  Baker,  of  Hurleyville, 
of  counsel),  for  appellants. 
John  D.  Lyons,  of  Monticello,  for  respondent. 

LYON,  J.  [1]  The  complaint  alleges  that  in  the  month  of  Feb- 
ruary, 1912,  the  defendants  procured  one  Margolin  to  employ  the 
plaintiff  to  make  pot  cheese  from  that  date  until  December  1,  1912, 
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for  which  service  it  was  agreed  by  the  defendants,  through  their  said 
agent,  Margolin,  that  the  plaintiff  was  to  receive  three  cents  per  can 
for  all  milk  made  into  cheese.  To  such  allegation  the  defendants  in- 
terposed a  general  denial.  The  right  of  the  plaintiff  to  recover  was 
dependent  upon  his  employment  by  the  defendants.  A  vital  issue, 
therefore,  was  the  authority  of  Margolin  to  bind  the  defendants  by  a 
contract  with  plaintiff  for  the  performance  of  such  service.  In  order 
to  establish  such  authority  the  plaintiff  called  Margolin  as  a  witness. 
To  the  question  of  plaintiff's  attorney  inquiring  for  whom  the  wit- 
ness hired  the  plaintiff,  the  defendants  interposed  the  objection  that 
the  question  was  improper  and  incompetent  at  this  time ;  no  author- 
ity having  been  shown  as  yet.  The  record  subsequent  to  the  objection 
is  as  follows: 

"The  Court:  If  they  fail  to  show  that  they  had  any  authority  I  will  sustain 
the  objection.    Q.  Who  told  you  to  hire  him?    A.  Canno." 

Cross-examination  by  defendants'  attorney: 

"Q.  Did  you  have  a  talk  with  Canno  about  It?  A.  I  did  not  go  there —  Q. 
About  hiring  Cole  before  you  hired  him?  A.  I  had  a  letter  from  him.  Q. 
That  is  the  only  communication  you  had  from  Canno  before  you  hired  him? 
A.  Tes. 

"Defendants'  Attorney:  I  ask  that  the  testimony  be  stricken  out  on  the 
ground  that  the  writing  Itself  is  the  best  evidence. 

"The  Court:  I  deny  the  motion.     (Exception.) 

"Q.  Did  you,  while  you  were  there,  pay  Claude  Cole  for  some  of  the  work 
that  he  did,  and  with  whose  money?    A.  With  Canno's  money. 

"Defendants'  Attorney:  I  renew  my  motion  to  strike  out  tie  testimony,  in 
which  be  says  that  he  received  instructions  from  Canno,  on  the  ground  that  it 
appears  that  those  instructions  that  he  received  were  in  writing  in  the  form 
of  a  letter,  and  the  writing  or  letter  Itself  is  the  best  evidence. 

"The  Court:  I  will  grant  the  motion,  If  they  can  show  that  that  letter  is 
still  in  existence." 

Kedirect  examination  by  plaintlfTs  attorney: 

"Q.  What  did  you  do  with  the  letter?  A.  I  did  not  save  the  letter.  I  had 
them  a  couple  of  years —  Q.  Tou  haven't  seen  the  letter  since  you  received  it? 
A.  No,  sir. 

"The  Court:  Have  you  made  any  search  for  that  letter  for  this  court?  A 
No,  sir." 

Recross-examlnatlon  by  defendants'  attorney: 

"Were  you  requested  by  Mr.  Lyons  (plaintiff's  attorney)  to  make  any  search 
for  that  letter?  A.  No,  sir.  Q.  Any  subpoena  served  on  you?  A.  No,  sir.  Q. 
Tou  haven't  looked  for  It?  A.  No,  sir.  Q.  You  don't  know  whether  it  Is  over 
at  your  home;  that  you, do  not  know?  A.  No;  I  know  I  haven't  it  Q. 
Whether  the  letter  is  over  there,  you  don't  know  anything  about  that?  A  I 
know  I  haven't  got  that  letter.  Q.  Do  you  know  whether  it  Is  over  there 
where  you  lived?  A.  I  left  all  these  papers  In  Beech  Bldge.  Q.  Yon  doot 
know  whether  it  is  there  at  Beech  Ridge  or  not?  A.  No,  sir.  Q.  Tou  haven't 
been  asked  by  Mr.  Lyons  or  .Mr.  Cole  about  that  letter  since  that  time,  until 
you  have  been  put  on  the  witness  stand?    A.  No. 

"Defendants'  Counsel:  I  renew  my  motion. 

"The  Court:  I  will  deny  the  motion.    (Bxceptlon.)" 

This  testimony  of  Margolin,  so  far  as  it  is  claimed  to  establish  the 
nonexistence  of  the  letter,  is  most  unsatisfactory.  The  period  of  two 
years  during  which  he  said  he  had  them  did  not  expire  as  to  the  let- 
ter until  more  than  a  year  after  the  first  trial,  nor  until  about  the 
time  of  the  second  trial.  When  Margolin  testified,  in  answer  to  the 
question,  "You  don't  know  whether  it  is  over  at  your  home?"  "No: 
I  know  I  haven't  got  it,"  he  evidently  referred  to  his  home  at  the  time 
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of  the  trial,  which  appears  to  have  been  at  Youngsville,  because,  when 
later  questioned  as  to  whether  the  letter  was  at  Beech  Ridge,  he  said 
he  did  not  know.  Although  the  evidence  indicates  that  the  defendant 
was  operating  the  Beech  Ridge  creamery  in  the  summer  of  1914, 
there  is  nothing  in  the  record  indicating,  or  giving  the  right  to  infer, 
that  when  Margolin  lived  at  Beech  Ridge  the  creamery  there  was 
being  operated  by  the  defendants,  or  that  the  place  in  which  he  lived 
and  where  the  letter  was  left  was  the  creamery  building,  or  that  the 
letter,  if  still  at  the  place  where  Margolin  lived  at  Beech  Ridge,  is  in 
the  possession  or  under  the  control  of  the  defendants,  as  has  been  sug- 
gested. 

[2]  It  has  been  argued  that  the  evidence  establishes  the  ratifica- 
tion by  defendants  of  the  hiring  of  plaintiff  by  Margolin.  The  plain- 
tiff testified  that  one  of  the  defendants  was  at  the  Fulton  creamery 
at  various  times  prior  to  the  1st  day  of  July,  and  at  times  talked  with 
plaintiff  and  told  him  how  he  wanted  tiie  cheese  made,  and  that  the 
pajrment  of  plaintiff  for  services  rendered  was  made  by  defendant 
by  its  check  for  his  March,  April,  and  May  services.  The  latter  two 
checks,  which  were  offered  in  evidence  by  the  plaintiff,  were  made  by 
the  defendant,  Canno  Dairy,  payable  to  the  order  of  A.  P.  Fulton,  and 
bore  the  following  indorsement : 

"Pay  to  the  order  of  C.  Cole,  employe  of  Canno  Dairy  Ca 

"A.  P.  Fulton. 
"C.  Cole." 

— indicating  that  as  early  as  May  10th  a  misunderstanding  existed  as 
to  whether  Fulton  or  the  defendants  were  the  employers  of  the  plain- 
tiff. After  July  1st,  the  defendants  sent  no  cans  in  which  to  pack 
and  ship  the  cheese,  and  hence  the  plaintiff  ceased  making  cheese,  and 
from  that  time  until  December  1st,  a  period  of  five  months,  the  sole 
duty  performed  by  the  plaintiff  for  the  defendants,  and  which  repre- 
sents approximately  five-sixths  of  his  claim,  consisted  in  going  daily 
to  the  Fulton  creamery,  pulling  the  plug  from  the  defendants'  vat,  thus 
allowing  the  skimmed  milk  which  Fulton  had  run  into  the  vat  the  pre- 
ceding day  to  run  out,  washing  the  vat,  returning  the  plug,  and  going 
back  home. 

While  it  is  claimed  to  be  a  question  of  fact  under  the  evidence 
whether  the  defendants  ratified  the  employment  of  plaintiff  by  Mar- 
golin, there  is  no  evidence  aside  from  the  declaration  of  Margolin, 
that  the  hiring  was  for  a  period  terminating  December  1st,  or  that 
either  of  the  defendants  was  at  the  Fulton  creamery  subsequent  to 
July  1st,  or  at  any  time  ratified  the  hiring  with  knowledge  of  the  alleged 
length  of  the  term.  In  fact,  Margolin  does  not  testify  that  the  let- 
ter authorized  him  to  hire  the  plaintiff  for  any  length  of  time.  The 
testimony  of  Margolin  as  to  the  contents  of  the  letter  was  necessary  in 
order  to  sustain  plaintiff's  alleged  cause  of  action,  and  we  think  that 
such  testimony,  in  the  absence  of  proof  as  to  the  loss  of  the  letter,  was 
improperly  admitted. 

The  defendants  were  entitled  to  insist  that  every  reasonable  effort 
for  the  discovery  or  production  of  the  letter,  without  success,  had 
been  exhausted  before  parol  evidence  of  its  contents  was  admitted. 
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Margolin  was'an  interested  witness,  to  the  extent,  at  least,  of  justify- 
ing his  action  in  employing  plaintiff,  and  avoiding  liability  to  plain- 
tiff for  assuming  the  authority  to  employ  plaintiff  in  case  he  did  not 
have  it ;  and  the  defendants  were  entitled  to  have  the  letter  produced, 
if  it  could  be  done  by  a  search  through  the  witness'  papers  left  at 
Beech  Ridge.  Secondary  evidence  as  to  the  contents  of  the  letter  was 
only  admissible  when  such  was  the  best  evidence  attainable  after  rea- 
sonable effort  to  obtain  the  original  had  been  exhausted.  For  aught 
that  appeared,  the  letter  was  still  at  Margolin's  former  residence.  It 
was  there  when  last  seen,  and  that  was  the  place  where  search  should 
naturally  first  be  made  for  it.  In  the  absence  of  all  proof  indicating 
its  loss  or  destruction,  and  of  the  conditions  under  which  it  was  left  at 
Beech  Ridge,  which  may  have  been  of  a  character  which  insured  its 
preservation,  rather  than  its  loss,  it  may  still  be  presumed  to  be  there. 
[3]  This  was  the  second  trial  of  the  case,  the  first  having  been  had 
in  justice  court  in  January,  1913,  and  presumably  the  plaintiff  was 
aware,  upon  the  trial  in  County  Court  in  February,  1914,  of  the  impor- 
tance of  the  evidence  claimed  to  be  afforded  by  the  letter. 

"The  general  rule  Is  tbat  the  party  alleging  the  loss  of  a  material  paper, 
where  such  proof  is  necessary  for  the  purpose  of  giving  secondary  evidence  of 
its  contents,  must  show  that  he  has  in  good  faith  exhausted,  to  a  reasonable 
degree,  all  the  sources  of  information  and  means  of  discovery  which  the  na- 
ture of  the  case  would  naturally  suggest,  and  which  were  accessible  to  him. 
Simpson  v.  Dall,  3  Wall.  460,  475  [18  L.  Ed.  265]."  Kearney  v.  Mayor  of  City 
of  N.  Y.,  92  N.  Y.  617,  621. 

In  the  case  of  Dishaw  v.  Wadleigh,  15  App.  Div.  205,  211,  44  N.  Y. 
Supp.  207,  the  witness  testified : 

"I  can't  tell  where  the  letter  is ;  don't  know  where  it  is ;  don't  think  I  could 
find  it  I  think  it  has  been  destroyed,  but  I  am  not  sure.  I  hare  not  been 
asked  to  produce  those  letters  here.  I  have  destroyed  some  of  the  letters, 
and  some  I  hare  not" 

The  court,  in  its  opinion  reversing  the  judgment,  said: 

"This  evidence  does  not  show  that  any  effort  whatever  was  made  to  pro- 
duce the  letters,  or  ascertain  that  they  could  not  be  found.  I  think  It  was  er- 
ror to  receive  such  evidence,  and  error  not  to  have  stricken  It  out  upon  the  de- 
fendant's motion.  Kearney  v.  Mayor,  92  N.  Y.  617.  The  evidence  gave  color 
to  the  transaction  In  controversy,  and  was  well  calculated  to  influence  the 
jury,  and  for  such  error  the  Judgment  and  order  must  be  reversed  and  a  new 
trial  granted." 

It  would  certainly  be  establishing  a  dangerous  precedent  to  permit 
a  writing  vital  to  the  maintenance  of  a  cause  of  action  to  be  established 
by  parol  until  some  satisfactory  proof  of  its  loss  or  of  inability  to  pro- 
duce it  had  been  made,  or  at  least  some  effort  to  ascertain  whether  the 
writing  were  still  in  existence. 

For  the  reasons  stated,  the  judgment  and  order  appealed  frcwn  should 
be  reversed,  with  costs  to  the  appellants  to  abide  the  result.  All  concur, 
except  KELLOGG,  J.,  who  dissents,  in  a  memorandum  in  which 
HOWARD,  J.,  concurs. 

JOHN  M.  KELLOGG,  J.  (dissenting).  Plaintiff  was  employed  in 
February,  1912.    The  trial  was  in  February,  1914.    Margolin  conceded- 
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ly  was  in  the  employ  of  the  defendants,  making  cheese  at  the  Fulton 
factory.  He  taught  the  plaintiff  how  to  make  cheese,  and  employed 
him  as  defendants'  cheesemaker  in  his  place.  At  the  factory  the 
skimmed  milk  was  run  into  the  defendants'  vats,  and  plaintiff  made 
cheese  from  it,  which  defendants  marketed.  The  plaintiff  acted  as  de- 
fendants' cheesemaker  from  February  until  July  1st,  and  was  recog- 
nized by  them  as  their  employe.  Each  month  they  sent  a  check  for 
the  amount  of  his  wages  to  the  order  of  Fulton,  and  directed  him  to 
turn  it  over  to  the  plaintiff,  which  he  did.  They  directed  him  in  their 
work. 

A  reversal  of  the  judgment  in  favor  of  the  plaintiff  is  urged  upon 
the  ground  that  it  does  not  appear  that  Margolin  had  authority  to  em- 
ploy the  plaintiff.  Margolin  swears  that  the  defendants  wrote  him  au- 
thorizing the  employment,  that  he  had  not  seen  the  letter  since  he  re- 
ceived it  two  years  before,  that  he  did  not  save  it,  that  he  was  now 
living  at  Youngsville,  that  he  knew  he  had  not  the  letter,  that  it  was 
not  at  his  residence,  and  that  when  he  left  Beech  Ridge  he  left  all  "these 
papers"  there.  He  does  not  know  whether  the  letter  is  there  or  not.  It 
is  improbable  that  papers  left  at  his  former  residence  two  years  before 
were  in  existence  or  were  available  for  production.  If  we  infer  that 
at  Beech  Ridge  he  was  in  the  employ  of  the  defendants,  and  left  there 
"the  papers"  relating  to  the  employment,  the  letter,  if  in  existence,  is 
with  the  defendants,  and  not  with  the  witness.  I  think  the  letter  was 
sufficiently  accounted  for,  and  that  it  was  competent  for  Margolin  to 
swear  that  he  was  authorized  to  make  the  employment.  If  Margolin 
had  not  original  authority,  the  defendants  have  ratified  the  employ- 
ment. At  least  there  is  enough  evidence  of  the  employment  prima  fa- 
cie to  put  the  defendants  to  proof. 

I  favor  an  affirmance. 


■       SCHIFP  v.  WINTON  MOTOR  CAB  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    June  14,  1015.) 

1.  Salxs  ®=>81 — TiMB  or  Delivebt — On  ob  Abottt. 

A  contract  to  "deliver  on  or  about  touring  car  immediately,  lim- 

ousine body  October  15,  1913,"  the  words  "deliver  on  or  about"  being 
printed,  and  tbe  rest  written  in,  the  limousine  body  is  deliverable  on  or 
about  October  15th. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §{  217-223;  Dec.  Dig. 
<3=»81.] 

2.  Sales  €=>79 — Place  of  Delivery. 

Where  no  specific  place  of  delivery  is  mentioned  in  a  contract  of  sale, 
the  place  of  delivery  is  defendant's  place  of  business  (Laws  1011,  c  571, 
«  124). 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  §§  214-216 ;  Dec.  Dig. 
«=»79.] 

3.  Sales  $=»117 — Time  or  Dehvebt — Neglect — Rescission. 

Where  a  limonsine  body  is  under  contract  deliverable  on  or  about  Oc- 
tober 15th,  but  the  body  does  not  arrive  at  the  seller's  place  Of  business 
until  October  24th,  and  thereupon  two  letters  are  duly  mailed  to  the  buyer, 
>  -^ — _^ 

^=9Far  oUi«r  cases  see  same  topic  ft  KEY-NUMBER  In  aU  Ke^-Numbered  Digests  &  Indexes 
153  N.T.S.— 61 
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one  October  24th,  and  another  November  28th,  which  he  claims  he  did  not 
receive,  bnt  he  did  know  that  the  body  had  arrived  there  on  November 
5th,  there  Is  no  excusable  neglect,  authorizing  a  rescisrfon  and  recovery 
of  a  deposit  made. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  i  291;    Dec.  Dls. 
<S=»117.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Harry  S'chiff  against  the  Winton  Motor  Car  Company. 
From  a  judgment,  for  plaintiff,  dismissing  a  counterclaim,  defendant  ap- 
peals. Judgment  reversed,  complaint  dismissed,  and  judgment  ren- 
dered for  defendant  on  a  counterclaim. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Crisp,  Randall  &  Crisp,  of  New  York  City  (Theodore  M.  Crisp  and 
W.  Benton  Crisp,  both  of  New  York  City,  of  counsel),  for  appellant 
Jacob  I.  Berman,  of  New  York  City,  for  respondent. 

WHITAKER,  J.  The  action  was  brought  to  recover  the  sum  of  $350 
deposited  with  defendant  upon  the  purchase  by  plaintiff  of  a  limousine 
automobile  body.  Upon  the  trial  the  parties  entered  into  the  f  oUowii^ 
stipulation : 

"It  Is  stipulated,  consented,  and  agreed  that  the  following  facts  are  true, 
and  that  no  evidence  in  support  of  any  of  them  need  be  offered  by  either 
party,  upon  the  trial  of  this  action: 

"The  defendant  Is  a  corporation  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Ohio,  and  Is  engaged  In  the  manufacture  and 
sale  of  automobiles  and  parts  thereof.  Its  factory  Is  located  at  Cleveland, 
Ohio,  but  It  has  a  salesroom  and  branch  office  In  the  borough  of  Manhattan, 
dty  of  New  York.  It  has  duly  complied  with  all  the  laws  of  the  state  of 
New  York  relating  to  foreign  corporations,  and  has  received  from  the  secre- 
tary of  state  a  certificate  authorizing  it  to  carry  on  business  In  this  state. 

"On  the  12th  day  of  June,  1913,  plaintiff  and  defendant  entered  Into  a  writ- 
ten contract  at  defendant's  said  salesroom  aud  branch  oflSce  In  the  borough 
of  Manhattan,  city  of  New  York,  the  original  of  which  Is  Introduced  in  evi- 
dence herein  by  both  the  plaintiff  and  defendant,  and  marked  'Plaintiff's  Ex- 
hibit A,*  and  'Defendant's  Exhibit  1.'  By  the  terms  of  this  contract,  plaintiff 
agreed  to  purchase  from  the  defendant  and  the  defendant  agreed  to  deliver  to 
him  as  In  said  contract  provided:  (1)  A  1914  Winton  touring  car  automobile; 
and  (2)  one  of  defendant's  1914  four-door  limousine  automobile  bodies. 

"The  automobile  purchased  by  the  plaintiff  was  delivered  to  him  by  the  de- 
fendant, and  the  same  was  duly  accepted  and  paid  for  by  him.  The  present 
dispute  between  the  parties  hereto  arises  with  regard  to  the  limousine  body. 
The  price  agreed  in  the  contract  to  be  paid  by  plaintiff  for  said  body  was  sev- 
enteen hundred  and  fifty  ($1,T50)  dollars.  At  the  time  of  the  signing  of  the 
contract  plaintiff  paid  to  defendant  as  a  deposit  thereon  the  sum  of  three  hun- 
dred and  fifty  ($350)  dollars.  The  defendant  did  not  deliver  said  limousine 
body  to  the  plaintiff  on  the  15th  day  of  October,  1913,  as  the  body  did  not  ar- 
rive in  New  York  from  defendant's  factory  at  Cleveland  until  the  24th  day 
of  October,  1913. 

"Plaintiff  admits  that  on  or  about  the  15th  day  of  February,  1914,  he  re- 
ceived a  letter  from  defendant,  signed  by  George  Gels,  Asst.  Mgr.  N.  Y.  Branch, 
dated  February  14,  1914,  notifying  him  that  the  body  had  been  received  In 
New  York,  and  requesting  him  to  take  delivery  thereof.  Plaintiff  also  admits 
that  he  made  no  reply  to  this  letter. 

A=»For  other  cases  see  same  topic  ft  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  Indezee 
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"On  or  aboat  the  20th  day'  of  Augnst,  1914,  plaintiff  received  by"  mall  a  com- 
munication from  defendant's  attorneys,  notifying  him  that  said  body  was  then 
at  the  New  York  branch  office  of  the  defendant  awaiting  delivery  upon  his 
paying  the  balance  due  thereon,  marked  'Defendant's  Exhibit  2' ;  and  on  the 
20th  day  of  September,  1914,  plalntlfl  received  a  copy  notice  and  demand, 
marked  'Defendant's  Exhibit  3.' 

"That  plaintiff  did  not  take  delivery  of  said  body,  and  thereafter  on  the 
21st  day  of  October,  1914,  said  limousine  body  was  sold  at  public  auction  by 
Charles  Shongood,  auctioneer,  at  his  salesrooms.  No.  935  Broadway,  New 
York  City.  That  said  body  was  sold  to  the  highest  bidder  at  said  sales  for 
$700,  and  that  the  net  amount  received  by  defendant  at  said  sale  was  six  hun- 
dred and  sixty-two  '°/ioo  ($662.40)  dollars,  which,  together  with  the  three 
hundred  and  fifty  ($350)  dollars  deposit  made  by  defendant  and  above  referred 
to,  defendant  claims  the  right  to  apply  as  a  credit  upon  the  purchase  price  of 
said  limousine  body. 

"This  action  was  commenced  by  plaintiff  to  recover  the  deposit  of  three 
hundred  and  fifty  ($350)  dollars,  which  he  made  at  the  time  of  the  execution 
of  the  contract.  The  defendant  has  pleaded  as  a  defense  the  failure  of  tbe 
plalntift  to  accept  delivery  of  the  said  body  In  accordance  with  the  terms  of 
the  contract,  and  has  set  up  by  way  of  a  counterclaim  the  balance  due  upon 
the  purchase  price  of  said  body,  to  wit,  seven  hundred  and  thirty -seven  '"/loo 
($737.60)  dollars.  The  amount  of  defendant's  counterclaim  is  arrived  at  by 
deducting  from  the  contract  purchase  price  of  seventeen  hundred  and  fifty 
($1,750)  dollars  the  net  sum  received  by  defendant  upon  the  sale  of  the  Douy 
above  referred  to  of  six  hundred  and  sixty-two  «»/ioo  ($662.40)  dollars,  plus 
three  hundred  and  fifty  ($350)  dollars,  the  deposit  already  i>ald  by  plaintiff  to 
defendant,  and  which  this  action  has  been  brought  to  recover. 

"Dated  New  York,  December  5,  1914. 

"J.  I.  Herman, 

"Attorney  for  Plaintiff. 
"Crisp,  Bandall  &  Crisp, 

"Attorney  for  Defendant" 

The  chief  question  in  dispute  is  the  proper  construction  to  be  placed 
upon  the  contract  concerning  the  time  of  delivery  of  the  limousine 
body.  Plaintiff  claims  that  under  the  terms  of  the  contract  the  deliv- 
ery was  to  be  made  on  October  IS,  1913.  Defendant  claims  that  it  was 
to  be  delivered  on  or  about  October  15,  1913.  The  contract  in  refer- 
ence to  the  delivery  of  both  the  limousine  body  and  automobile  was  in 
the  following  words : 

"Deliver  on  or  about  touring  car  Immediately,  limousine  body  Oc- 

tober 16,  1913." 

The  words  "Deliver  on  or  about"  were  in  printed  form,  and  the 
words  "touring  car  immediately,  limousine  body  October  15,  1913," 
were  in  writing,  and  were  filled  in  a  vacant  place  following  the  printed 
words  "Deliver  on  or  about."  The  limousine  .body  was  received  by 
the  defendant  at  its  place  of  business  on  October  24,  1913,  10  days 
after  the  plaintiff  claims  imder  the  terms  of  the  contract  it  was  to  be  de- 
livered to  him.  The  plaintiff  telephoned,  asking  about  the  delivery  on 
October  16th  and  18th,  stating  to  defendant's  manager :. 

"Yon  promised  to  have  tt  on  the  15th.  If  I  don't  get  it,  I  don't  know  If  I 
will  take  it" 

This  is  the  only  evidence  that  tends  to  show  a  cancellation  of  the  con- 
tract by  reason  of  nondelivery  on  the  date  plaintiff  claims  was  specified. 

The  defendant  wrote  a  letter  to  plaintiff  on  October  24,  1913,  which 
was  duly  mailed  and  properly  addressed,  advising  him  that  the  limou- 
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sine  body  had  arrived  and  was  ready  for  him.  Plaintiff  swears  he 
never  received  this  letter,  and  the  defendant,  hearing  nothing  from 
plaintiff,  wrote  again  to  the  same  effect  on  November  28,  1913,  which 
letter  was  also  duly  mailed  and  properly  addressed,  which  the  plaintiff 
also  testifies  he  never  received.  On  February  10, 1914,  defendant  wrote 
a  letter  to  plaintiff,  demanding  payment  of  a  small  general  balance  due 
from  plaintiff,  to  which  plaintiff  replied  that  he  was  in  the  hands  of  the 
receiver  and  asking  defendant  to  deduct  the  amoimt  of  plaintiff's  in- 
debtedness on  general  account  from  the  deposit  of  $350.  Nothing  fur- 
ther was  done  in  the  matter  until  August  19th,  when  plaintiff  was  noti- 
fied that,  unless  he  paid  the  balance  of  the  purchase  price  and  took  the 
body,  it  would  be  sold  for  his  account,  etc.  Thereafter  defendant  did 
sell  the  body,  as  is  shown  by  the  above  stipulation. 

[1]  There  is  no  evidence  that  plaintiff  gave  notice  that  he  elected 
to  cancel  the  contract  other  than  is  above  quoted  from  plaintiff's  testi- 
mony. Plaintiff  knew  on  November  5th  that  the  body  had  arrived  at 
defendant's  place  of  business.  In  order  to  take  the  construction  placed 
upon  the  contract  by  plaintiff  and  the  court,  it  would  be  necessary  to 
strike  out  entirely  the  word  "about."  The  rules  for  construing  con- 
tracts and  statutes  require  that,  if  it  is  possible  to  do  so,  all  the  words 
must  be  given  some  meaning.  Canons  of  construction  forbid  either  the 
elimination  from  or  insertion  of  words  in  a  contract  in  construing  its 
meaning.  Should  we  strike  out  the  word  "about"  in  this  contract,  we 
must  also  strike  out  the  words  "Deliver  on  or."  And,  should  we 
strike  out  these  words,  the  following  words:  "October  15,  1913" — 
would  be  meaningless.  All  four  words,  "Deliver  on  or  about,"  refer 
to  the  succeeding  words,  "October  15,  1913."  This  construction  makes 
a  complete  sentence.  Strike  them  out,  and  there  is  no  explanation  of 
what  the  term  "October  15,  1913,"  means.  And  it  would  be  as  justifi- 
able to  strike  out  all  these  words  as  one  of  them.  We  think,  therefore, 
under  the  terms  of  the  contract,  delivery  was  to  be  made  on  or  about 
October  15,  1913,  and  under  well-settled  rules  of  law  this  meant  either 
on  October  15,  1913,  or  within  a  reasonable  time  thereafter.  Hawes 
V.  Lawrence,  4  N.  Y.  345. 

[2]  There  being  no  specific  place  of  delivery  mentioned  in  the  con- 
tract of  sale  the  place  of  delivery  was  the  defendant's  place  of  business 
in  New  York  City.  See  section  124,  c.  571,  Laws  of  1911 ;  Bliss  Co. 
V.  U.  S.  Incandescent  Light  Co.,  149  N.  Y.  300,  43  N.  E.  859. 

[3]  The  record  does  not  disclose  such  inexcusable  neglect  upon  the 
part  of  defendant  as  would  justify  plaintiff  in  assuming  that  defendant 
had  abandoned  or  refused  to  comply  with  the  terms  of  the  contract. 
The  evidence  shows  that  on  the  very  date  the  limousine  body  arrived 
at  defendant's  place  of  business,  October  24,  1913,  plaintiff  was  noti- 
fied of  the  fact  by  letter  duly  mailed ;  also  on  November  28th,  in  the 
same  manner.  In  the  absence  of  evidence  to  the  contrary,  the  defend- 
ant was  justified  in  assuming  that  plaintiff  received  the  notice  mailed 
to  him.  In  addition  to  this,  plaintiff  admits  that  on  November  5th  he 
had  knowledge  that  the  body  was  at  defendant's  place  of  business.  Our 
conclusion  is  that  the  delivery  of  the  limousine  body  was  within  a  rea- 
sonable time  after  October  15,  1913,  as  required  by  the  contract,  and 
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that  upon  the  facts  disclosed  by  the  record  and  the  stipulation  entered 
into  between  the  parties  upon  the  trial  the  court  should  have  dismissed 
the  complaint  and  awarded  judgment  in  favor  of  the  defendant  on  the 
counterclaim  to  the  extent  of  $500. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  and  judg- 
ment rendered  for  the  defendant  upon  his  counterclaim  for  the  sum  of 
$500,  with  appropriate  costs  in  the  court  below.    All  concur. 


DAILY  REALTY  CO.,  Ina,  v,  SCHMUCK. 
(Supreme  Court,  Appellate  Teim,  First  DepartmeDt     June  14,  1916.) 

MoBTOAOES  ®=>122 — CoNSTBucmoN — Tebmination. 

Defendant,  on  exchange  of  property,  assigned  a  mortgage  bearing  5 
per  cent.  Interest  as  part  of  the  consideration,  and  also  agreed  to  pay  an 
additional  1  per  cent,  on  the  amount  of  the  mortgage  on  the  interest  days 
"during  the  existence  of  the  mortgage."  Held,  that  the  liability  ceased 
on  foreclosure  of  the  mortgage,  as  the  mortgage  was  then  merged  tn  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent.  Dig.  §§  225-227; 
Dec.  Dig.  «is>122.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  the  Daily  Realty  Company,  Incorporated,  against  Bertha 
Schmuck.  From  a  judgment  for  plaintiff,  defendant  appeals.  Modi- 
fied, by  reducing  the  recovery. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Brown  &  Glass,  of  New  York  City  (Edward  A.  Brown,  of  New  York 
City,  of  counsel),  for  appellant. 

Elfers  &  Abbierley,  of  New  York  City  (Clarence  A.  Appleton,  of 
New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  On  or  about  March  31,  1913,  the  defendant  and  the 
Benenson  Realty  Company,  the  plaintiff's  assignor,  entered  into  an 
agreement  for  the  exchange  of  certain  properties.  As  part  considera- 
tion for  the  exchange  the  defendant  agreed  to  assign  a  second  mortgage 
of  $6,000,  secured  by  premises  777  Prospect  avenue,  having  about  three 
years  to  run.  The  contract  is  silent  as  to  the  rate  of  interest  on  this 
second  mortgage.  It  appears,  however,  that  the  mortgage,  which  by 
its  terms  was  payable  on  the  1st  day  of  March,  1916,  bore  interest  at 
the  rate  of  5  per  cent  per  annum.  On  May  1,  1913,  the  exchange  was 
consummated,  and  the  parties  then  agreed  that,  in  consideration  of  the 
closing  of  title,  the  defendant  should  "pay  to  the  Benenson  Realty  Com- 
pany, or  its  assigns,  upon  the  interest  days  set  forth  in  the  said  mort- 
gage, 1  per  cent,  of  the  said  principal  sum  during  the  existence  of  the 
said  mortgage  from  the  date  hereof."  Thereafter,  and  on  August  1, 
1914,  the  mortgage  was  foreclosed  for  nonpayment  of  interest,  and  the 
plaintiff  thereupon  began  this  action  to  recover  from  the  defendant  the 
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sum  of  $170,  being  1  per  cent,  on  the  amount  of  the  mortgage  from  May 
1,  1913,  till  March  1, 1916,  the  date  when  the  mortgage  by  its  terms  was 
to  become  due.  At  the  time  it  was  conceded  that  the  defendant  had 
paid  interest  till  May  1,  1914,  and  she  conceded  that  she  owed  the 
plaintiff  1  per  cent,  interest,  amounting  to  $25,  from  that  date  till  Au- 
gust 1,  1914,  when  the  mortgage  was  foreclosed.  The  learned  trial 
justice,  however,  held  that  the  defendant  had  agreed  to  pay  1  per  cent, 
interest  on  the  amount  secured  by  the  mortgage  until  March  1,  1916, 
regardless  of  whether  or  not  the  mortgage  was  previously  foreclosed. 

In  my  opinion  the  interpretation  which  the  trial  justice  has  placed 
upon  the  defendant's  obligation  is  not  borne  out  by  the  written  agree- 
ment. The  defendant  might  have  made  a  promise  to  pay  1  per  cent, 
interest  till  the  due  date  of  the  mortgage,  but  she  did  not  do  so.  She 
agreed  to  pay  the  excess  interest  "during  the  existence  of  the  said 
mortgage,"  and  when  the  foreclosure  was  completed  the  mortgage  ceas- 
ed to  exist  and  became  merged  in  the  judgment.  Thereafter  no  sums, 
either  of  principal  or  interest,  were  payable  under  the  mortgage,  but  all 
rights  of  the  parties  to  the  mortgage  became  fixed  by  the  judgment. 
Consequently,  by  the  plain  terms  of  the  defendant's  agreement  her  ob- 
ligation to  pay  interest  on  the  sum  secured  by  the  mortgage  during  its 
"existence"  was  terminated.  This  contract  is  not  only  plain  on  its  face, 
but  it  apparently  secured  to  the  plaintiff's  assignor  exactly  what  it  in- 
tended to  obtain.  The  parties  evidently  contemplated  that  the  existing 
5  per  cent,  mortgage  should  in  effect  be  changed  to  a  6  per  cent,  mort- 
gage, and  the  defendant  should  pay  the  additional  1  per  cent.  When, 
however,  the  plaintiff  elected  to  declare  the  whole  sum  due  for  nonpay- 
ment of  interest,  then  no  further  interest  was  payable  under  the  mort- 
gage, but  interest  at  the  rate  of  6  per  cent,  was  payable  under  the  judg- 
ment, and  consequently  thereafter  the  plaintiff's  right  to  interest  was 
not  affected  by  the  rate  fixed  in  the  mortgage. 

Judgment  modified,  by  reducing  the  same  to  the  sum  of  $25  dam- 
ages, with  appropriate  costs  in  the  court  below,  and,  as  thus  modified, 
affirmed,  with  costs  of  appeal  to  the  appellant ;  costs  of  appeal  to  be  set 
off  against  the  judgment.    All  concur. 


DREYPUSS  ▼.  PENNSYLVANIA  B.  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    Jane  14,  1915.) 

1.  Carsigbs  $=330 — Rates — Intebukdiate  ob  Conflictino  Chabgbs. 

Where  a  carrier  has  published  conflicting  rates,  eflectlTe  contempora- 
neously In  the  same  tariff,  the  shipper  is  entitled  to  the  lower  of  the  rates. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  S  81;  Dec.  Dig. 
«==>30.] 

2.  Cabriebs  ®=3l93 — Chabqes — Conixictino  Rates. 

Where  the  Erie  Railroad,  being  unable  to  complete  transportation  of  a 
shipment,  transferred  the  goods  to  the  Pennsylvania  Railroad,  which  ten- 
dered delivery  to  the  consignee  in  New  York,  the  Pennsylvania  Railroad 
was  bound  to  know  that  the  lower  ot  two  conflicting  rates  was  the  proper 
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one,  and  conid  not  Justify  a  holding  of  the  goods  upon  the  consignee's  re^ 
fusal  to  pay  the  higher  rate. 

[Bd.  Kote.— For  other  cases,  see  Carriers,  Gent  Dig.  ii  348,  868,  869; 
Dec.  Dig.  ©=»193.] 

3.  CouBTs  ®=»489 — Interstate  Commebcb — ^Authobitt  of  State  Coxtbx — ^Ap- 

PLICATIOW  OF  PtJBUSHED  TABIFTS. 

Where  the  Issue  was  not  as  to  the  reasonableness  of  a  rate,  but  as  to 
the  correct  application  of  a  published  tariff,  the  state  court  had  cogniz- 
ance as  against  the  contention  that  It  was  a  matter  to  be  determined  by 
the  Interstate  Commerce  Commission. 

[Kd.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {{  404,  1324-1330, 
1333-1341,  1372-1374;  Dec.  Dig.  <8=»489.] 

4.  Caeriers  <S=>197 — Charges — Sale  of  Goods. 

Where  a  consignee  refused  to  pay  the  freight  on  a  shipment  of  onions 
because  of  a  mistake  in  the  rate  charged,  a  day  and  a  half  or  two  days 
was  not  a  reasonable  time  for  the  carrier  to  wait,  after 'sending  a  cor> 
rected  bill,  before  selling  the  shipment. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  SS  891-900;  Dec 
Dig.  «=>197.] 

Appeal  from  Munidpal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  David  Dreyfuss  against  the  Pennsylvania  Railroad  Com- 
pany. From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON. JJ. 

Maurice  B.  Gluck,  of  New  York  City,  for  appellant. 
Burlingham,  Montgomery  &  Beecher,  of  New  York  City  (George 
R.  Allen,  of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  was  the  consignee  of  two  car  loads  of  onions, 
shipped  August  18,  1914,  from  Stockton,  Cal.,  over  a  route  specified 
in  the  bill  of  lading,  concluding  with  carriage  from  Chicago  to  New 
York  over  the  Erie  Railroad.  Owing  to  circumstances  which  are  im- 
material to  the  present  controversy,  the  Erie  Railroad  was  unable  to 
deliver  these  two  cars  conveniently  in  New  York  City,  and  therefore 
transferred  them  at  Waverly  Transfer  to  the  Pennsylvania  Railroad, 
which  brought  them  to  this  city.  The  Pennsylvania  Railroad  presented 
to  the  consignee  a  bill  for  transportation,  which  comprised  a  charge  of 
7  cents  per  100  pounds,  for  service  of  the  Pennsylvania  Railroad,  and 
$1.25  for  the  transcontinental  carriage.  Plaintiff  at  once  called  the 
attention  of  the  Pennsylvania  Railroad  agent  to  the  fact  that  the  cor- 
rect charge  for  the  transcontinental  carriage  was  only  $1.05  per  100 
pounds,  and  tendered  the  corresponding  amount,  namely,  $1.12  per 
100  pounds,  which  tender  was  refused.  On  the  afternoon  of  the  same 
day,  September  3,  1914,  the  Pennsylvania  Railroad  having,  on  inquiry, 
ascertained  that  the  lower  rate  was  a  lawful  one,  and  that  the  Erie  was 
willing  to  reduce  the  bill  accordingly,  delivered  a  "corrected  bill"  at 
3 :45  p.  m.  at  the  office  of  the  plaintiff.    No  response  having  been  re-- 

ceived,  the  Pennsylvania  Railroad  sold  the  onions  at  auction  on  the 
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morning  of  September  5,  1914,  and  the  plaintiff  sues  for  conversion  of 
its  goods.    The  defendant  counterclaims  for  the  freight  charges. 

[1]  The  first  question  presented  for  decision  is  the  correctness  of 
the  first  demanded  rate.  The  Southern  Pacific  tariff,  effective  August 
18,  1914,  contains  two  "items,"  755  and  650-A,  applicable  to  this 
shipment.  The  former  shows  a  rate  of  $125  per  100  potmds  to  New 
York  and  $1  to  Chicago ;  the  latter,  a  rate  of  75  cents  per  100  pounds 
to  Chicago.  Incidentally  it  may  be  remarked  that  on  a  careful  ex- 
amination there  might  be  a  question  whether  item  755  applies  to  the 
present  case,  where,  as  I  understand  it,  the  shipment  was  straight 
car  loads  of  onions;  but  I  shall  assume  that  item  755  does  apply. 
There  was  also  in  force  on  August  18,  1914,  an  Erie  Railroad  rate  on 
onions  from  Chicago  to  New  York,  fifth  class,  of  30  cents  per  100 
pounds.  There  are  thus  apparently  two  rates  applicable  to  the  ship- 
ment in  question,  one  a  through  rate  of  $1.25  per  100  pounds,  and  the 
other,  by  combination  of  intermediate  rates,  of  $1.05  per  100  potmds. 
The  Southern  Pacific  tariff  also  contains  item  40-A,  to  which  no  ref- 
erence is  made  in  the  briefs  of  either  side,  and  which  apparently  was 
not  called  to  the  attention  of  the  learned  judge  below.  This  item 
reads  as  follows : 

"Item  40-A.  If  the  aggregate  of  the  Intermediate  rates,  or  the  aggregate  of 
the  rates  applying  from  points  of  origin  to  California  terminals  (named  on 
pages  1  and  2),  and  the  rates  shown  herein  as  applying  from  said  California 
terminals  to  point  of  destination,  makes  less  than  the  through  rates  named 
in  this  tarifC  or  as  supplemented,  the  combination  rates  so  made  will  apply." 

Moreover,  even  apart  from  this  provision  of  the  tariff,  the  Inter- 
state Commerce  Commission  has  held  repeatedly  that,  where  a  carrier 
hds  published  conflicting  rates  effective  contemporaneously  in  the  same 
tariff,  the  shipper  is  entitled  to  the  lower  of  these  rates.  See  Confer- 
ence Ruling  No.  239  of  December  6,  1909,  and  references  therein; 
also  Laning-Harris  Coal  Co.  v.  M.  P.  R.  Co.,  13  Inter.  Com.  Com'n  R. 
154,  158,  159. 

[2]  It  is  therefore  apparent  that  the  only  lawful  rate  in  force  to 
cover  this  shipment  was  the  one  of  $1.05,  and  that,  when  the  defend- 
ant refused  to  deliver  the  consignment  to  plaintiff  unless  he  should 
pay  the  higher  rate,  it  was  insisting  on  an'unlawful  charge.  It  could 
not  excuse  itself  on  the  theory  that  it  had  received  these  goods  from  the 
Erie  Railroad,  and  was  bound  to  pay  or  collect  whatever  the  Erie 
charged.  Defendant  was  as  much  bound  to  know  the  correct  rate  on 
the  shipment  which  it  took  over  as  was  the  plaintiff.  Boston  &  Maine 
R.  R.  Co.  v.  Hooker,  233  U.  S.  97,  34  Sup.  Ct.  526,  58  L.  Ed.  868; 
Adams  Exp.  Co.  v.  Croninger,  226  U.  S.  491,  509,  33  Sup.  Ct.  148,  57 
L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257. 

The  learned  judge  below  seems  to  have  been  of  opinion  that  the 
defendant  was  justified  in  collectin^^  whatever  the  Erie  Railroad  charg- 
ed, but  there  is  no  authority  for  this  view.  The  two  cases  cited  in  the 
opinion  below,  which  have  some  bearing  on  this  question,  are  not  in 
point.  Berry  Coal  &  Coke  Co.  v.  Chicago,  P.  &  St.  L.  R.  R.  Co., 
116  Mo.  App.  214,  92  S.  W.  714,  concerned  a  shipment  which  was  not 
a  through  bill  of  lading,  and  in  Glover  v.  Cape  G.  &  S.  Ry.  Co.,  95  Mo. 
App.  369,  69  S.  W.  599,  the  bill  of  lading  did  not  specify  a  route,  as 
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it  does  in  the  case  at  bar.  In  this  case,  therefore,  it  was  not  possible 
for  the  final  carrier  to  ascertain,  either  from  the  face  of  the  papers 
submitted  to  it  or  by  reasonable  inquiry,  what  the  appropriate  rate  may 
have  been. 

[3]  The  court  below  also  regarded  the  question  which  rate  was  the 
lawful  one  as  a  matter  to  be  determined  by  the  Interstate  Commerce 
Commission.  But  the  issue  presented  here  is  not  as  to  the  reasonable- 
ness of  a  rate,  of  which,  no  doubt,  the  federal  commission  would  have 
exclusive  jurisdiction,  but  as  to  the  correct  application  of  a  published 
tariff — a  matter  palpably  cognizable  by  this  court.  P.  R.  R.  Co.  v. 
Puritan  Coal  Mining  Co..  237  U.  S.  121,  35  Sup.  Ct.  484,  59  L. 
Ed.  — . 

[4]  There  remains,  therefore,  to  be  considered  only  the  effect  of  the 
conduct  of  the  defendant  in  sending  a  "corrected  bill"  and  the  sale  of 
these  onions  about  a  day  and  a  half  thereafter.  In  passing  it  may  be 
remarked  that  the  evidence  is  not  perfectly  clear  as  to  the  dates,  and 
that  plaintiff  appellant  has  some  ground  for  its  claim  that  only  a  night 
intervened  between  the  sending  of  the  bill  and  the  sale  of  the  onions ; 
but  I  am  accepting  defendant's  version  of  the  evidence.  I  do  not  think 
that  a  day  and  a  half  or  two  days  was  a  reasonable  time,  under  the 
circumstances,  even  assuming  all  the  facts  to  be  as  defendant  claims 
them  to  have  been,  for  plaintiff  to  meet  the  corrected  charge. 

Apart  from  the  fact  that  one  of  the  defendant's  employes  testified 
that,  if  a  perishable  commodity  is  not  taken  away,  it  is  sold  within  a 
reasonable  time,  namely  three  days,  there  was  no  adequate  proof  that 
these  onions  were  perishable,  and  certainly  none  that  they  required  to 
be  disposed  of  in  the  precipitate  way  shown  in  the  case  at  bar. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 

GUY,  J.,  concurs 

PENDLETON,  J.  (concurring).  The  action  is  "by  the  consignee 
of  certain  onions  against  the  railroad  company  carrier  for  damages 
for  refusal  to  deliver.  The  answer  is  a  denial,  and  a  counterclaim 
for  the  balance  due  for  freight. 

The  following  facts  appear  to  be  fairly  established:  Plaintiff  pur- 
chased the  onions  in  California  and  caused  them  to  be  shipped  to 
his  order  over  certain  connecting  lines,  including  the  Erie  Railroad,  to 
New  York.  The  Erie,  not  having  a  downtown  track  connection  in 
New  York  City,  turned  them  over  to  defendant.  The  goods  arrived 
over  the  latter  road  August  31st,  and  plaintiff  was  duly  notified. 
Plaintiff  demanded  the  goods,  and  after  some  controversy  as  to  prop- 
er freight  charges  tendered  the  freight  charges  based  on  a  rate  of 
$1.05,  plus  7  cents  for  defendant's  special  charges.  Defendant  re- 
fused to  deliver,  claiming  the  freight  was  $1.25,  plus  its  7  cents.  The 
proper  rate  was  the  one  tendered  by  plaintiff.  Defendant  ascertained 
this  later,  and  so  notified  plaintiff,  and  that  it  would  accept  the  lower 
rate.  Thereafter  defendant  sold  the  goods  as  perishable,  credited  the 
amount  realized  on  the  freight  charge  as  corrected,  and  counterclaims 
for  the  balance. 


Digitized  by 


Google 


•970  153  NEW  YORK  SOPPLBMBNT  (Sup.  Ct 

It  seems  clear,  that  the  refusal  to  deliver  the  goods  on  the  tender 
made  by  plaintiff  was  wrongful,  and  that  a  cause  of  action  was  then 
complete.  The  refusal  was  not  qualified,  as  in  McEntee  v.  N.  J. 
Steamboat  Co.,  45  N.  Y.  34,  6  Am.  Rep.  28,  but  absolute,  unless  the 
larger  amount  was  paid.  It  is  true  Mr.  Sanders,  a  witness  for  the  de- 
fendant, gave  some  evidence  claimed  to  indicate  that  at  the  time  of 
the  refusal  he  made  some  statement  to  the  effect  that  he  would  consult 
the  Erie.  It  appears,  however,  that  these  freight  charges  had  been 
on  two  previous  occasions  insisted  on  as  a  ground  for  refusal  to  de- 
liver, and  objected  to  by  plaintiff,  and  no  effort  appears  to  have  been 
then  made  by  defendant  to  consult  the  Erie  Railroad.  Taking  the  evi- 
dence as  a  whole,  it  seems  clear  tliat  this  idea  of  taking  it  up  with  the 
Erie  was  an  afterthought,  conceived  subsequent  to  the  demand  and 
refusal,  and  after  defendant  realized  that  plaintiff  was  preparing  to 
litigate  the  question. 

A  cause  of  action  being  complete  at  the  time  of  the  demand  and  re- 
fusal, the  subsequent  offer  could  at  most  be  received  in  mitigation  of 
damages,  and  as  such  could  be  effective  only  if  the  plaintiff  had  the 
usual  reasonable  opportunity  to  pay  the  corrected  charge  and  receive 
the  goods  before  the  sale,  assuming  the  latter  to  have  been  lawful. 
If  there  was  not  such  reasonable  time  between  the  receipt  by  plaintiff 
of  the  notice  of  the  correction  in  the  charges  and  a  lawful  sale  of  the 
goods,  the  evidence  in  mitigation  of  damages  manifestly  fails.  It  is 
fairly  clear  that  the  tender  and  demand  were  made  on  September  3d ; 
that  on  the  same  day  defendant  was  notified  by  the  Erie  Railroad  of 
the  mistake  in  the  charge,  and  "the  corrected  notice"  sent  by  defend- 
ant is  dated  September  3d,  and  was  delivered  on  the  same  day  at  plain- 
tiff's place  of  business  about  3 :45  p.  m.  Defendant  claims  it  also  no- 
tified plaintiff  of  the  correction  by  telephone  on  September  3d.  The 
sale  was  made  on  a  Saturday,  September  5th.  The  notices  of  the  cor- 
rected charge  have  stamped  on  them  the  statement  that  the  free  storage 
period  expires  within  three  days,  "legal  holidays  and  Sundays  and  day 
of  arrival  not  included,"  and  defendant's  witness  testified  it  was  cus- 
tomary not  to  sell  as  perishable  before  three  days.  It  is  very  clear 
that,  taking  this  as  a  basis  for  determining  the  reasonable  time  within 
which  to  pay  and  take  the  goods,  such  had  not  expired  at  the  time  of 
sale. 

Defendant  urges,  and  the  court  below  held,  that  its  refusal  to  deliv- 
er the  goods  at  the  time  of  the  tender  was  not  wrongful,  because  it  in 
good  faith  believed  $1.25  to  be  the  correct  rate,  relying  therefor  on  the 
representations  made  to  it  by  the  Erie  Railroad  at  the  time  it  received 
the  goods ;  that  being  the  amount  assessed  against  them-  on  the  way 
bill  as  the  charges  of  the  preceding  carriers.  The  bill  of  lading  is- 
sued in  California  did  not  specify  the  rate  to  be  charged,  and  it  is  very 
clear  by  its  own  admission  that  the  Erie  had  no  right  to  collect  more 
than  $1.05,  and  it  could  not  give  to  defendant  a  lien  greater  than  it 
had.  If  defendant  paid,  or  advanced,  to  the  Erie  on  its  representations 
more  than  the  proper  amount,  its  remedy  is  against  the  Erie.  The 
shipper  is  not  responsible  for  the  Erie's  representations,  or  for  mis- 
takes as  between  the  intermediate  carriers,  and  is  not  bound  to  pay 
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excessive  charges  made  against  its  goods  and  sue  the  carrier  for  the 
recovery  thereof.  Any  such  rule  would  compel  the  shipper  to  pay  the 
overcharges,  no  matter  how  great  or  burdensome,  under  penalty,  if  he 
refused,  or  was  unable  so  to  do,  of  losing  his  property. 

The  cases  cited  by  the  learned  court  below  are  not  in  point.  In 
Berry  Coal  &  Coke  Co.  v.  Chicago,  Peoria  &  St.  Louis  Railway  Co., 
116  Mo.  App.  214,  92  S.  W.  714,  the  court  specifically  points  out  that 
the  shipment  was  not  under  a  through  bill  of  lading  as  here.  There: 
are  also  other  material  distinctions  between  that  case  and  the  one  at 
bar.  In  Glover  v.  Cape  Girardeau  &  Southern  Railway  Co.,  95  Mo. 
App.  369,  69  S.  W.  599,  no  specified  route  was  fixed  by  the  bill  of 
lading.  In  such  case  the  court  held  that  the  initial  carrier  was  the 
agent  of  the  owner.  Here  the  route  was  specified  in  the  .bill  of  lading. 
The  fact  that  interstate  traffic  rates  are  regulated  by  the  Interstate 
Commerce  Commission  has  no  bearing  on  this  case.  No  question 
arising  under  the  provisions  of  the  Interstate  Commerce  Act  *  is  here 
involved.  The  fact  that  the  regulation  of  interstate  traffic  has  been 
assumed  by  Congress  does  not  relieve  a  carrier  from  liability  for 
refusal  to  deliver  on  payment  of  the  proper  legal  rate.  What  that 
is  is  a  question  of  fact,  to  be  determined  as  any  other  question  of  fact. 
Nor  is  this  such  an  action  as  can  only,  under  the  provisions  of  the  In- 
terstate Commerce  Act,  be  brought  in  the  federal  court,  or  before  the 
Interstate  Commerce  Commission.  Such  rule  of  exclusive  jurisdic- 
tion relates  only  to  actions  for  damages  for  which  the  carrier  is  liable 
under  said  act,  or  the  damages  are  traceable  to  a  violation  of  the  pro- 
visions thereof.  Loomis  v.  Lehigh  Valley  R.  R.  Co.,  208  N.  Y.  312, 
101  N.  E.  907.  Nor,  properly  speaking,  is  any  question  as  to  a  prop- 
er lawful  rate  here  involved.  That  the  correct  rate  was  $1.05  was 
conceded  by  the  corrected  notice. 

That  defendant  sold  the  goods  without  notice  to  or  the  consent  of 
plaintiff  is  conceded.  It  seeks  to  justify  the  sale  on  the  ground  that 
the  goods  were  "perishable."  The  general  right  of  a  carrier  to  sell 
perishable  goods  rests  on  the  implied  authority  from  the  owner  to  take 
such  action  as  the  nature  of  the  case  requires.  The  rule  is  stated  in 
Hutchinson  on  Carriers  as  follows: 

"Sec  790.  In  order  to  Justify  the  act  of  the  carrier  in  making  a  sale  of 
goods,  and  to  establish  his  title  to  them,  the  purchaser  must  show  that  there 
was  a  necessity  for  the  sale,  arising  from  the  perishable  natnre  of  the  prop- 
erty, which  made  Its  preservation  for  the  owner  impracticable,  or  that,  from, 
that  or  some  other  cause,  it  was  neither  possible  to  proceed  with  Its  trans- 
portation nor  to  store  it;  that  the  carrier  has  acted  In  good  faith  and  with 
sound  dlscretlcm ;  and  that  It  was  imi>08SlMe  to  communicate  with  the  owner 
and  to  receive  instructions  from  him  as  to  the  course  to  be  pursued,  without ' 
occasioning  a  delay  which  the  circumstances  and  condition  of  the  property, 
would  not  admit    •    •    • 

"Sec.  791.  If  the  carrier    •    •    •    sell  the  goods  when  the  necessity  for  so 
doing  does  not  exist,  he  will  be  liable  in  an  action  for  their  conversion,  and 
nothing  but  the  existence  of  circumstances  of  actual  necessity  will  afCord  an- 
excuse  for  the  sale.    •    •    • " 

See,  also,  Butler  v.  Murray,  30  N.  Y.  88,  86  Am.  Dec.  355. 
Under  the  statute  of  this  state,  section  68  Railroad  Law  (Consol.  • 
Laws,  c.  49)  notice  to  the  shipper  is  not  always  necessary,  but  proof  of 

>  Act  Feb.  4,  18ST,  0.  104,  U  Stat.  tT9. 
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the  perishable  quality  of  the  goods  is  indispensable.  While  there  was 
some  difference  in  the  evidence  as  to  how  far  onions  in  September  can 
be  stored,  it  is  quite  evident  defendant  failed  to  prove  a  necessity 
to  sell  them  so  promptly,  or  that  they  would  have  deteriorated  by 
being  kept  for  the  customary  threenday  period  or  until  the  usual  re- 
jection in  writing  by  the  consignee  had  been  obtained.  If  the  sale 
was  not  warranted,  defendant  thereby  converted  plaintiff's  property, 
and  is  liable  therefor,  irrespective  of  any  other  question. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


JiBVT  V.  MARKET  &  FULTON  NAT.  BANK. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  14,  1915.) 

Neouqence  <S=»44 — Vestibttle  07  Office  BuiiJ>iNa — iNJxmT  to  Pebson  Mov- 
ing FUBNITUBE — LaABILITY  OF  OWNES. 

Evidence  that  in  consequence  of  a  snowstorm  ice  formed  in  the  vesti- 
bule of  an  office  building  did  not  render  the  owner  thereof  liable  for  in- 
juries to  a  person  who  slipped  on  the  Ice  while  assisting  in  moving  fur- 
niture from  the  building,  especially  where  there  was  no  proof  of  freedom 
'  from  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  S  ^9 ;  Dec.  Dig. 
<8=»44.] 

Whltaker,  J.,  dissenting. 

Appeal  from  Mvmicipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Isaac  C.  Levy  against  the  Market  &  Fulton  National  Bank. 
From  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER.  JJ. 

William  A.  Jones,  Jr.,  of  New  York  City  (David  M.  Wolff,  of  New 
York  City,  of  counsel),  for  appellant. 

McDowell  &  Kennedy,  of  New  York  City  (James  F.  O'Niell,  of 
counsel),  for  respondent. 

GUY,  J.  On  March  2,  1914,  the  plaintiff  assisted  in  the  moving  of 
furniture  from  an  office  building  in  the  borough  of  Manhattan  to  the 
Pennsylvania  Railroad.  One  load  of  furniture  was  taken  away  about 
11  o'clock,  and  between  2  and  3  o'clock  in  the  afternowi  plaintiff  re- 
turned to  complete  the  job.  The  plaintiff  and  one  Gorman  were  carry- 
ing a  desk  from  the  building  into  the  street,  the  plaintiff  walking  back- 
ward and  Gorman  facing  the  street,  and,  apparently  in  the  vestibule, 
between  the  outer  doors  and  the  inner  doors  of  the  building,  the  plain- 
tiff slipped  and  fell,  sustaining  the  injuries  complained  of. 

There  was  a  severe  snowstorm  on  the  1st  of  March,  which  continued 
all  that  day  and  down  to  about  6  o'clock  of  the  morning  of  the  2d.  The 
snow  was  over  a  foot  deep  and  the  wind  was  high ;  plaintiff's  witness 
Gorman  stating  that  there  was  a  "small  blizzard,"  causing  lots  of 

e=9For  other  cases  see  same  topic  A  KET-NUMBBR  In  all  Key-Numbered  Dlgesu  *  Indexes 
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trouble  with  traffic,  and  blowing  snow  into  the  building  when  the  outer 
door  was  open.  The  plaintiff  testified  that  there  was  ice  "on  the  inside 
of  the  building,  the  first  door  coming  out" ;  that  the  condition  of  the 
floor  around  the  inside  of  the  door  and  underneath  the  roof,  when  he 
was  taking  away  the  second  load  of  furniture,  was  snow  and  ice ;  "it 
stuck  right  to  the  tile  floor;  I  should  judge  an  inch  or  a  little  over  an 
inch."  Asked  by  his  counsel,  "How  far  did  the  snow  and  ice  extend  at 
that  particular  point  on  the  inside  of  the  building?"  he  answered,  "Well, 
I  should  judge  about  half  an  inch,  to  my  knowledge,  the  way  it  lay 
there."  He  also  stated  that  every  time  he  went  in  and  out  "they  held 
the  door  open." 

The  facts  fail  to  disclose  a  breach  by  the  defendant  of  any  duty 
owing  to  the  plaintiff.  The  obligation  of  the  defendant  to  the  plaintiff 
was  in  no  respect  more  onerous  than  the  duty  owing  to  the  tenants  of 
its  building,  and  reasonable  care  under  the  circumstances  was  the  full 
measure  of  defendant's  liability.  The  mere  fact  that  under  the  pre- 
vailing atmospheric  conditions  ice  formed  in  the  vestibule  in  the  build- 
ing was  not  sufficient  to  fix  liability  on  defendant.  But,  assuming  that 
on  the  question  of  defendant's  negligence  there  was  sufficient  evidencie 
to  go  to  the  jury,  there  is  an  entire  failure  of  proof  showing  freedom 
from  contributory  negligence. 

In  the  situation  presented  the  cases  relied  upon  by  the  respondent, 
wherein  persons  were  injured  at  places  thrown  open  to  the  public  for 
the  purpose  of  gain  or  public  amusement  (Barrett  v.  Lake  Ontario 
Beach  Improvement  Co.,  174  N.  Y.  310,  66  N.  E.  968,  61  L.  R.  A.  829; 
Lusk  v.  Peck,  132  App.  Div.  426,  116  N.  Y.  Supp.  1051;  S'chnizer  v. 
Phillips,  108  App.  Div.  17,  95  N.  Y.  Supp.  478;  Baylay  v.  Curtis  Bros. 
Lumber  Co.,  124  App.  Div.  496,  108  N.  Y.  Supp.  937 ;  Higgins  v.  Rup- 
pert,  124  App.  Div.  530,  108  N.  Y.  Supp.  919),  are  not  applicable. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event. 

LEHMAN,  J.,  concurs,  upon  first  ground  stated  in  opinion.  WHIT- 
AKER,  J.,  dissents. 


SHAFFER  V.  NORTH  BRITISH  &  MERCANTILE  INS.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  16,  1915.) 

Judgment  ®=>787 — Lien — Pbiokitt — Assioitment. 

An  assignment  of  a  claim  against  an  insurance  company,  assented  to  by 
the  company,  talces  priority  as  against  a  Judgment  subsequently  procured 
by  a  creditor  of  plaintiffs  assignor. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  g{  1361,  1363- 
1367;   Dec.  Dig.  <S=9787.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Nathan  Shaffer  against  the  North  British  &  Mercantile 
Insurance  Company,  with  Jennie  Leventhal  substituted.  From  an  or- 
der interpleading  Jennie  Leventhal,  plaintiff  appeals.    Reversed. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

4=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Frank  M.  Franklin,  of  New  York  City,  for  appellant. 
Leo  Levy,  of  New  York  City,  for  respondent  North  British  &  Mer- 
cantile Ins.  Co.  . 
Louis  Horwitz,  of  Brooklyn,  for  respondent  Leventhal. 

GUY,  J.  The  action  was  brought  by  the  plaintiff,  as  assignee  of 
Sam  Lipkowitz,  to  recover  $1,028.59  under  a  fire  policy  issued  to  the 
plaintiff's  assignor.  It  appears  from  the  verified  complaint  attached  to 
the  moving  papers  that  the  fire  occurred  January  12,  1915,  and  the  loss 
was  adjusted  on  January  25th,  the  insurer  on  said  date  promising  to 
pay  the  insured  $1,028.59  under  the  policy;  that  on  January  14th  the 
insured  assigned  to  the  plaintiff  $1,000  out  of  the  moneys  due;  that  an 
acknowledged  copy  of  the  assignment  was  delivered  to  the  company 
on  or  about  January  27th ;  that  thereafter  the  company  acknowledged 
the  receipt  of  the  assignment,  and  informed  the  plaintiff  that  within 
60  days  after  the  loss  was  fixed  payment  would  be  made  plaintiff ;  that 
on  or  about  February  1st  the  insured  assigned  to  the  plaintiff  the  bal- 
ance, $28.59,  due  under  the  policy ;  that  on  demand  the  company  prom- 
ised to  pay  the  loss  to  the  plaintiff,  but  subsequently  refused  to  pay 
the  same.  It  also  appears  from  the  plaintiff's  affidavit  that  he  paid 
$1,000  as  the  consideration  of  the  assignment. 

The  grounds  upon  which  the  company  asked  for  interpleader  were 
that  Jennie  Leventhal  procured  a  judgment  against  the  plaintiff's  as- 
signor in  the  Municipal  Court  of  the  City  of  New  York  on  February 
23,  1915,  for  $399.40;  that  the  said  judgment  was  docketed  in  the 
office  of  the  clerk  of  the  county  of  New  York,  and  execution  issued  to 
the  sheriff  of  said  county  March  6,  1915;  that  in  supplementary  pro- 
ceedings brought  against  the  plaintiff's  assignor  by  the  judgment  cred- 
itor the  company  on  or  about  March  8,  1915,  was  ordered  to  be  exam- 
ined as  a  third  party,  the  order  containing  the  usual  injunction  against 
transfer  of  the  judgment  debtor's  property;  and  that  on  or  about 
April  2,  1915,  an  action  was  commenced  in  the  Supreme  Court,  Kings 
county,  by  the  judgment  creditor  against  the  insurer  and  the  plaintiff^s 
assignor. 

No  fact  is  presented  tending  to  cast  a  doubt  upon  the  validity  of  the 
assignment  to  plaintiff.  Presumptively  the  assignment  is  valid,  and, 
as  it  was  made  and  served  before  the  judgment  was  obtained  by  Jen- 
nie Leventhal  against  the  plaintiff's  assignor,  it  does  not  appear  that 
the  insurer  was  subjected  to  any  hazard  in  the  matter.  Pouch  v.  Pru- 
dential Ins.  Co.,  204  N.  Y.  281,  97  N.  E.  731,  Ann.  Cas.  1913C,  1191; 
Stevenson  v.  N.  Y.  L.  Ins.  Co.,  10  App.  Div.  233,  41  N.  Y.  Supp. 
964;  Roberts  v.  Vanhome,  21  App.  Div.  369,  47  N.  Y.  Supp.  448;  Co- 
lumbia Bk.  v.  Equitable  L.  Ins.  Sec,  61  App.  Div.  597,  70  N.  Y.  Supp. 
767.  The  theory  of  the  action  brought  by  the  judgment  creditor  in  the 
Supreme  Court  does  not  appear.  The  only  paper  served  therein  was  a 
summons;  and  under  the  circumstances  disclosed  the  company  could 
not  be  requited  to  pay  over  under  the  third  party  order. 

As  the  record  is  bare  of  facts  or  circumstances  throwing  doubt  upon 
the  right  of  the  plaintiff  to  recover,  the  order  must  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  denied,  with  $10  costs. 
All  concur. 
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KMIT  GOODS  EXCHAKGEJ,  Inc.,  v.  AMERICAN  SUftBTY  CO.  OF 

NEW  YOKK. 

(Supreme  Court,  Appellate  Term,  riret  Department    June  17,  1915.) 

1.  PutADiNO  «=>239 — Amenduent  on  Terms. 

Where  the  time  In  which  plaintiff  can  amend  as  a  matter  of  course  has 
expired,  amendment  can  only  be  had  upon  such  terms  as  the  court  may  Im- 
pose. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  {§  626-635;  Dec. 
Dig.  <S=3239.] 

2.  PLEADINO   ^=3241 — AlfBITDMENT — AMENDMENT   BY  PERMISSION. 

Where  a  litigant  has  obtained  permission  to  amend  a  pleading  In  a  spe- 
dflc  manner,  he  may  not  disregard  the  requirfements  of  the  order,  and 
amend  it  in  other  respects. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {  642;  Dec.  Dig. 
«=9241.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  Knit  Goods  Exchange,  Incorporated,  against  the 
American  Surety  Company  of  New  York.  From  an  order  denying 
its  motion  to  strike  out  an  amended  complaint,  defendant  appeals.  Re- 
versed. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Henry  C.  Willcox,  of  New  York  City,  for  appellant. 
Nathan  Friedman,  of  New  York  City,  for  respondent. 

GUY,  J.  [1]  The  time  in  which  plaintiff  could  amend  as  of  course 
having  gone  by,  he  could  only  amend  on  such  terms  and  in  such  man- 
ner as  the  court  at  Special  Term  allowed.  He  has  twice,  with  apparent 
deliberation  and  intention,  evaded  and  refused  to  obey  the  order  of  the 
court,  and  attempted  to  amend  in  a  different  and  unauthorized  man- 
ner. Even  in  the  present  amended  complaint,  he  fails  to  allege  that 
the  bond  was  referred  to  in  the  original  complaint,  but  alleges  that 
it  was  substituted  for  "the  bond  theretofore  issued."  K  "the  bond 
theretofore  issued,"  for  which  the  bond  annexed  to  the  present  amend- 
ed complaint  is  alleged  to  have  been  substituted,  is  the  bond  dated 
April  1,  1911,  referred  to  as  Exhibit  A  in  the  original  complaint,  that 
fact  should  be  alleged  explicitly  and  unequivocally. 

[2]  But,  aside  from  all  such  questions,  a  proper  regard  for  estab- 
lished rules  of  practice  forbids  that  a  litigant,  having  obtained  permis- 
sion to  amend  a  pleading  in  a  specific  manner,  should  be  allowed  to 
disregard  the  requirements  of  the  order  and  amend  in  any  manner 
he  sees  fit. 

Order  reversed,  with  $10  costs  and  disbursements,  and  defendant's 
motion  granted,  with  $10  costs,  without  prejudice  to  the  right  of  the 
plaintiff  to  apply  at  Special  Term  for  leave  to  further  amend,  if  it  so 
desires.    All  concur. 
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AI/LIBD  SILK  MANUFACTUBEKS,  Inc.,  ▼.  ERSTEIN  et  aL    (No.  7461.) 

(Supreme  Court,  Appellate  Division,  First  Department    June  18,  1915.) 

Damages  i8s:»40 — Breach  of  Contract— Ftttube  PRonTS. 

Where  tie  factors  for  silk  merchants  breached  their  contract  to  fur- 
nish money  for  the  conduct  of  the  business  for  a  year,  the  merchants  were 
entitled  to  recover  damages  for  loss  of  future  profits,  if  such  profits  could 
be  proved  with  reasonable  certainty,  and  It  was  error  to  exclude  all  evi- 
dence as  to  what  such  profits  would  be. 

[Ed.  Note. — For  other  cases,  see  Damages,  CJent.  Dig.  i|  72-88 ;  Dec.  Dig. 
«S=s>40.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Allied  Silk  Manufacturers,  Incorporated,  against  Leo- 
pold Erstem  and  others.  From  a  judgment  for  plaintiff  on  directed 
verdict  for  nominal  damages  only,  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  INGRAHAM,  P.  J„  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Harold  A.  Andrews,  of  New  York  City,  for  appellant 
Daniel  P.  Hays,  of  New  York  City,  for  respondents. 

SCOTT,  J.  Plaintiff  is  a  corporation  organized  for  and  engaged 
in  the  business  of  receiving  manufactured  silk  from  the  makers  there- 
of and  selling  it.  To  carry  on  this  business  it  is  necessary  to  make 
advances  to  the  manufacturers,  and  to  enable  itself  to  do  this  plain- 
tiff made  a  contract  with  defendants  by  which  the  latter  agreed  to  act 
as  plaintiff's  factors.  The  agreement  was  similar  to  other  contracts 
of  a  like  character,  which  have  not  infrequently  come  before  the 
courts.  The  contract  was  dated  August  22,  1912,  and  was  to  run  for 
a  year  from  August  26,  1912.  It  was  agreed  that  defendants  should 
make  advances  to  plaintiff  on  the  merchandise  owned  by  or  consigned 
to  it,  which  should  be,  until  sold,  delivered  to  and  held  by  defendants. 
Plaintiff  was  to  have  the  right  to  sell  the  goods  subject  to  the  approv- 
al of  defendants,  who  were  to  furnish  facilities  for  the  sale ;  the  ac- 
counts of  sale  being  made  payable  to  or  assigned  to  defendants.  To 
a  very  limited  extent  the  defendants  were  to  guarantee  the  sales. 
Plaintiff  agreed  to  pay  defendants  interest  upon  advances  at  the  rate 
of  6  per  cent,  per  annum,  and  a  commission  of  2i/^  per  cent,  upon  the 
net  sales. 

The  business  was  commenced  under  this  agreement  on  August  26, 
1912,  and  continued  under  about  the  1st  of  October,  when  defendants 
apparently  without  any  justifiable  reason,  refused  to  proceed  further 
with  the  contract  or  to  make  further  advances  thereunder.  During 
this  period  plaintiff  had  received  for  sale  from  its  customers  merchan- 
dise to  the  amount  of  nearly  $40,(XX),  upon  which  defendants  had  ad- 
vanced about  $30,(XX).  Of  these  goods  plaintiff  had  sold  nearly  $6,- 
000  worth.  The  defendants  did  not  deny  their  breach  of  the  con- 
tract, nor  attempt  to  justify  it,  but  moved  that  a  verdict  be  rendered 
in  plaintiffs'  favor  for  nominal  damages,  which  motion  was  granted, 
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upon  the  apparent  ground  that  the  business  done  up  to  the  time  of  the 
breach  had  been  unprofitable  to  plaintiff,  and  that  therefore  it  had 
suffered  no  damage  from  the  breach  of  the  contract  This  result  was 
arrived  at  by  the  persistent  refusal  of  the  trial  court  to  permit  the 
plaintiff  to  prove  its  probable  future  profits  if  the  contract  had  been 
carried  out. 

In  this  we  think  the  court  erred.  The  breach  of  the  contract  having 
confessedly  been  due  to  the  fault  of  the  defendant  the  loss  of  profits, 
future  as  well  as  past  were  recoverable  providing  they  could  be  proved 
with  reasonable  certainty.  Dart  v.  Laimbeer,  107  N.  Y.  664,  14  N.  E. 
291 ;  Wakeman  v.  Wheeler  &  Wilson  Mfg.  Co.,  101  N.  Y.  205,  4  N.  E. 
264,  54  Am.  Rep.  676.  Whether  the  plaintiff  could  have  adequately 
proven  that  there  would  have  been  future  profits  we  are  unable  to 
say,  because  all  evidence  bearing  upon  that  question  was  excluded; 
but  at  all  events  it  was  entitled  to  try  to  prove  it.  It  is  manifest  that 
the  profits  under  such  a  contract  must  largely  depend  upon  the  volume 
of  business  transacted  and  the  amount  of  goods  sold.  The  plaintiff 
proved  that  it  had  entered  into  contracts  with  certain  manufactur- 
ers for  the  sale  of  the  entire  output  of  243  looms,  but  was  not  allowed 
to  prove,  as  it  offered  to  do,  what  that  output  would  amount  to.  It 
also  offered  to  prove  that  it  could  have  made  contracts  for  the  output 
of  264  other  looms,  but  was  obliged  to  refuse  to  enter  into  such  con- 
tracts in  consequence  of  defendants'  refusal  to  proceed  with  their 
agreement. 

We  repeat  that  we  cannot  tell  from  the  record  before  us  whether 
or  not  plaintiff,  if  allowed  to  do  so,  could  have  proved  with  sufficient 
certainty  that  it  would  have  made  future  profits  or  the  amount  there- 
of. All  we  now  decide  is  that  the  case  is  one  in  which  future  profits, 
if  sufficiently  proven,  are  recoverable.  It  is  conceded  that  plaintiff 
is  entitled  to  recover  $66.71,  a  balance  due  upon  the  business  that 
was  carried  on  during  the  short  lifetime  of  the  contract.  For  this 
sum,  at  all  events,  it  was  entitled  to  a  judgment. 

It  follows  that  the  judgment  appealed  from  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  eveht.  Order 
filed.   All  concur. 


ORBENBERG  et  al.  v.  LEWIS. 
(Supreme  Court,  Appellate  Term,  First  Department.    Jane  14,  1915.) 

JtJDGMKNT  ®=9707 — CONCLtrSIVENESS — PbKSON  NoT  SeSVED  WITH  PbOCESS. 

In  an  action  for  goods  sold  and  delivered,  a  judgment  In  an  action 
against  plaintiff  and  defendant,  based  upon  a  check  made  by  defendant  to 
plaintiff,  and  indorsed  by  him  to  the  plaintiff  In  that  action,  even  if  the  Is- 
sues litigated  therein  were  the  same  as  those  sought  to  be  litigated  in  the 
present  action,  was  not  binding  on  plaintiff  herein,  unless  by  service  of 
summons  or  voluntary  appearance  he  became  a  party  to  such  former  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §  1230;  Dec  Dig. 
<S=5>707.] 

Guy,  J.,  dissenting. 
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Aiq)eal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Charles  Greenberg  and  Jacob  Greenberg,  copartners  do- 
ing business  under  the  firm  name  and  style  of  H.  Greenberg's  Sons, 
against  Harry  Lewis.  From  a  judgment  for  defendant,  dismissing  the 
complaint,  plaintiffs  appeal.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

William  L.  Greenfogel,  of  New  York  City,  for  appellants. 
Horace  London,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiffs  sue  for  goods  sold  and  delivered. 
The  answer  is  a  plea  of  res  adjudicata.  After  the  plaintiff  had  rested, 
the  defendant  introduced  in  evidence,  to  sustain  the  plea  of  res  adjudi- 
cata, copies  of  the  summons,  complaint,  and  answer  in  the  case  of 
Geher  v.  Greenberg  and  Lewis.  Inasmuch  as  the  judgment  roll  in  that 
action  was  lost,  it  was  "stipulated  by  both  sides  tliat  the  action  was 
tried  in  the  Second  District  Municipal  Court  in  the  borough  of  Man- 
hattan, before  Mr.  Justice  Young  and  a  jury  in  part  IV  on  October  9, 
1914,  and  that  it  resulted  in  a  judgment  for  the  defendant."  It  ap- 
pears that  the  complaint  in  that  action  was  based  upon  a  check  for  $90 
and  made  by  this  defendant,  Harry  Lewis,  to  these  plaintiffs,  and  in- 
dorsed by  them  to  one  Geher,  the  plaintiff  in  that  action.  Both  the 
plaintiffs  and  the  defendant  in  the  present  action  were  named  as  parties 
defendant  in  that  action,  but  the  present  plaintiffs  claim  that  they  were 
never  served  therein.  Of  course,  even  if  the  issues  litigated  in  that 
action  between  Geher  and  this  defendant  were  exactly  the  same  as 
those  which  the  present  plaintiffs  seek  to  litigate  in  the  present  action, 
the  judgment  in  favor  of  this  defendant  would  not  be  binding  on  these 
plaintiffs,  unless  by  service  of  the  summons  or  by  voluntary  appear- 
ance they  became  parties  to  the  action.  It  is  not  disputed  that  there  is 
no  evidence  in  the  case  that  these  plaintiffs  were  parties  to  the  former 
action,  but,  it  is  claimed  that  the  parties  so  stipulated  at  the  trial.  I  find 
in  the  record  no  such  stipulation. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event. 

WHITAKER,  J.,  concurs.    GUY,  J.,  dissents. 


LEHMAN  T.  NEW  YORK  KTS.  CO. 

(Supreme  C!ourt,  Appellate  Term,  First  Department    June  14,  1915.) 

Stbket  Railboads  «=»112 — Injdbies  to  Child — Pboof  or  Cabk. 

In  an  action  for  injuries  from  being  stmck  by  a  street  car,  evidence 
merely  that  the  plaintiff,  an  eight  year  old  boy,  was  struck  by  the  car 
while  crossing  the  street,  did  not  authorize  a  recovery,  in  the  absence  of 
evidence  of  the  exercise  of  any  degree  of  care  by  him  or  his  parents. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  gs  227,  228; 
Dec.  Dig.  «=>112.] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Sam  Lehman,  an  infant,  etc.,  against  the  New  York  Rail- 
ways Company.  From  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (Walter  Henry  Wood, 
of  New  York  City,  of  counsel),  for  appellant. 

A.  G.  Lampke,  of  New  York  City,  for  respondent 

GUY,  J.  This  action  was  brought  to  recover  damages  for  personal 
injuries  resulting  from  the  striking  of  the  plaintiff  by  one  of  the  de- 
fendant's cars  while  plaintiff  was  crossing  a  public  highway.  The 
plaintiff  testified  as  follows : 

"I  was  looking  at  some  candy,  so  I  went  past,  and  I  didn't  see  the  car, 
and  didn't  bear  no  gong;.  •  «  «  then  I  fell  down  •  •  •  and  was 
picked  up." 

A  witness  on  behalf  of  plaintiff  testified  that  he  saw  the  car  come 
along,  and  "it  struck  this  little  boy,  and  the  boy  fell  down." 

There  is  entire  absence  of  evidence  of  the  exercise  of  any  degree  of 
care  by  the  plaintiff.  Though  of  tender  years  (eight  years  of  age),  the 
law  required  the  plaintiff  to  use  such  reasonable  care  as  a  child  of 
his  age,  intelligence,  and  experience  would  have  used  under  like  cir- 
cumstances. Even  if  the  child  were  entirely  incapable  of  exercising 
care  for  himself,  the  obligation  to  use  reasonable  care  rests  upon  his 
parents  as  his  custodians.  In  the  absence  of  any  proof  on  this  point, 
the  complaint  should  have  been  dismissed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.   All  concur. 


ROCKPALL  APARTMENTS  T.  POSNBR. 

(Supreme  Court,  Appellate  Term,  Ilrst  Department    June  16,  1916.) 

Attaohvent  4s>111  —  GB0X7NDS  or  Attachment — SurFioisNor  or  Aixkqa- 
Tions. 

In  attachment,  where  the  action  is  to  recover  a  debt,  and  not  to  fore- 
close upon  the  security,  allegations  that  defendant  la  about  to  remove  his 
property  from  the  state  with  Intent  to  defraud  creditors  are  insufficient 
to  sustain  the  writ,  when  mere  conclusions,  not  supported  by  allegations 
of  fact 

[Ed.  Note. — For  other  cases,  see  Attachment  Cent  Dig.  {{  292-302; 
Dec.  Dig.  «=»lll.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 
Action  by  the  Rockfall  Apartments  against  Jacob  D.  Posner.    From 
an  order  vacating  an  attachment,  plaintiff  appeals.    Affirmed. 
Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 
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Hitchings  &  Burdick,  of  New  York  City  (Hector  M.  Hitchings,  of 
New  York  City,  of  counsel),  for  appellant. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Charles  Gold- 
zier,  of  New  York  City,  of  counsel),  for  respondent. 

PAGE,  J.  If  this  action  had  been  brought  to  foreclose  the  lien  up- 
on the  chattels,  and  the  moving  papers  alleged  default  after  demand 
and  that  the  property  was  in  possession  of  the  defendant,  a  warrant 
of  attachment  could  have  issued  without  the  statement  of  the  other 
grounds  of  attachment  required  by  section  636  of  the  Code  of  Civil 
Procedure.  See  Lien  Law  (Consol.  Laws,  c.  33)  §  206 ;  Coiro  v. 
Baron,  158  App.  Div.  591,  143  N.  Y.  Supp.  853.  The  action  was 
brought  to  recover  the  debt,  and  not  to  foreclose  upon  the  security, 
and  the  allegations  as  to  the  defendant  being  about  to  remove  his 
property  from  the  state  with  intent  to  defraud  his  creditors  are  en- 
tirely insufficient  to  sustain  the  warrant,  being  mere  conclusions,  and 
no  sufficient  allegations  of  facts  upon  which  jhe  conclusions  are  based. 

Order  affiimed,  with  $10  costs  and  disbursements.    All  concur. 


SELDIN  T.  BLOCK  et  aL 

(Supreme  Court,  Appellate  Term,  Elrst  Department    June  16,  1915.) 

Costs  «=»243 — ^Taxation  or  Costs — Costs  on  Apfeai.. 

Where  a  new  trig.1  Is  granted,  with  costs  to  abide  the  event,  such  costs 
are  taxable,  notwithstanding  Code  CIt.  Proc.  §  3228,  subd.  5,  limiting  taxa- 
tion o(  costs  in  certain  cases ;  Code  Civ.  Proc.  {  3237,  providing  that  such 
section  shall  not  affect  the  recovery  of  costs  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  ${  938,  939,  946;  Dec 
Dig.  <S=»243.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Bernard  L.  Seldin  against  Isaac  Block  and  Louis  Kasdan, 
as  Block  &  Kasdan.  From  an  order  vacating  taxation  of  costs  on  ap- 
peal, plaintiff  appeals.    Reversed. 

See,  also,  150  N.  Y.  Supp.  471. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Alexander  Kahn,  of  New  York  City,  for  appellant. 
Goodman  Block,  of  New  York  City,  for  respondents. 

PAGE,  J.  A  former  judgment  herein  in  favor  of  the  defendant 
was  vacated  upon  appeal  to  this  court,  and  a  new  trial  ordered,  "with 
costs  to  the  appellant  to  abide  the  event."  Upon  a  new  trial  the  plain- 
tiff recovered  a  verdict  for  $200  only,  and  under  Code  of  Civil  Pro- 
cedure, §  3228,  subd.  5,  is  not  entitled  to  costs  of  the  action.  The 
plaintiff  then  proceeded  to  tax  the  costs  on  appeal,  and  from  an  order 
entered  at  Special  Term  of  the  City  Court,  striking  out  the  costs,  this 
appeal  is  taken. 

In  the  case  of  La  Rosa  v.  Wilner,  54  Misc.  Rep.  574,  104  N.  Y. 
Supp.  952,  this  court  decided,  upon  almost  identical  facts,  that  "subdi- 
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vision  5  of  section  3228,  supra,  has  no  application  whatever  to  the  costs 
given  a  prevailing  party  on  appeal,"  citing  section  3237  of  the  Code 
of  Civil  Procedure,  which  is  contained  in  3ie  same  article  (title  1,  art. 
1,  c.  21)  with  section  3228,  and  states :  "The  foregoing  sections  of  this 
article  do  not  affect  the  recovery  of  costs  upon  an  appeal."  The  learn- 
ed justice  at  Special  Term,  in  granting  the  order,  relied  upon  the  cases 
of  People  ex  rel.  Shiels  v.  Greene,  114  App.  Div.  168,  99  N.  Y.  Supp. 
679;  and  Miller  v.  City  of  Buffalo,  129  App.  Div.  833,  113  N.  Y.  Supp. 
1056.  Neither  of  these  cases,  however,  is  a  case  within  title  1,  art.  1, 
c.  21,  of  the  Code  of  Civil  Procedure,  and  affected  by  the  provisions 
of  section  3237  thereof,  quoted  above;  and  the  former  case  follows 
Snyder  v.  Collins,  12  Htm,  383,  which  was  decided  prior  to  the  en- 
actment of  section  3237,  supra.  In  a  case  not  governed  by  section 
3237  it  is  well  settled  that,  "where  a  new  trial  is  granted  with  costs 
to  abide  the  event,"  the  event  contemplated  is  one  which  determines 
that  the  successful  party  is  by  law  entitled  to  costs.  Snyder  v.  Col- 
lins, 12  Hun,  383;  People  ex  rel.  Shiels  v.  Greene,  supra.  But  it  is 
impossible,  in  construing  the  provisions  of  section  3228  et  seq.  of  the 
Code  of  Civil  Procedure,  to  overlook  the  express  stipulation  titiat  they 
"do  not  affect  the  recovery  of  costs  upon  an  appeal."  If  the  effect  of 
section  3228  is  removed  from  consideration  of  costs  on  appeal,  the 
plaintiff,  being  successful  in  the  action  is  entitled  to  recover  the  costs 
of  the  appeal  given  "to  abide  the  event." 

The  order  appealed  from  is  accordingly  reversed,  with  costs.  The 
plaintiff  is  not,  however,  entitled  to  the  item  of  $25,  taxed  pursuant  to 
section  3251,  subd.  3,  of  the  Code  of  Civil  Procedure,  for  "proceed- 
ings after  granting  a  new  trial,"  which  item  must  be  stricken  from 
the  bill  of  costs  on  appeal  as  taxed.    All  concur. 


PEOPLE  T.  THOMAS.    (No.  7457.)     \Vk\^>,'ti*\v\ 

(Supreme  Court,  Appellate  DivlsloD,  First  Department    June  18,  1915.) 

BxcEiviNO  Stolen  Goods  ^ssS — Gdiltt  Knowlkdos — PBOor — Necissity. 

Where,  In  a  prosecution  for  receiving  a  stolen  automobile,  the  prosecu- 
tion failed  to  show  guilty  knowledge  by  defendant,  when  he  received  the 
car,  that  It  was  stolen,  bis  conviction  was  unauthorized,  though  he  failed 
to  establish  his  contention  that  the  car  found  in  his  possession  was  not 
.the  one  stolen,  and  the  evidence  tended  to  create  a  susplciou  of  his  guilt. 

[Ed.  Note. — For  other  cases,  see  Beceiving  Stolen  Goods,  Cent.  Dig.  {{ 
16-18;  Dec.  Dig.  «8=»8.] 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

Benjamin  Thomas  was  convicted  of  criminally  receiving  stolen  prop- 
erty, and  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Clark  L.  Jordan,  of  New  York  City,  for  appellant. 
Robert  C.  Taylor,  Asst.  Dist.  Atty.,  of  New  York  City,  for  respond- 
ent. 
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SCOTT,  J.  The  defendant  was  indicted  and  convicted  in  the  Court 
of  General  Sessions  for  the  crime  of  criminally  receiving  stolen  prop- 
erty, knowing  the  same  to  have  been  stolen.  The  subject  of  the  larceny 
was  an  automobile,  the  property  of  one  Charles  S.  Tibbutts,  which  was 
stplen  on  October  10,  1913,  and  which  was  found  in  defendant's  pos- 
session early  in  March,  1914. 

A  great  part  of  the  rather  long  record  presented  to  us  is  taken  up 
with  the  question  whether  the  car  found  in  defendant's  possession  was 
one  he  had  purchased  from  a  man  named  Sinclair  in  November,  1913, 
or  the  one  which  had  been  stolen  from  Tibbutts.  The  evidence  was 
sufficient  to  sustain  the  finding  of  the  jury  that  it  was  the  stolen  car. 
Where  the  people's  case  failed,  however,  as  we  consider,  was  in  estab- 
lishing the  guilty  knowledge  of  the  defendant,  at  the  time  he  received 
the  car,  that  it  had  been  stolen.  This  was  an  essential  element  of  the 
crime  charged,  and  the  burden  of  proving  it  rested  upon  the  people. 
People  v.  Hartwell,  166  N.  Y.  361,  59  N.  E.  929.  On  the  people's  case 
no  sufficient  proof  of  such  knowledge  was  elicited. 

It  is  urged,  however,  that  the  fact  of  such  knowledge  should  be  in- 
ferred from  the  nature  of  the  defense  interposed,  the  failure  to  establish 
it,  and  certain  suspicious  actions  on  the  part  of  the  defendant.  Of 
course,  guilty  knowledge  must  frequently  be  proved  by  inferences  and 
circumstances;  but  these  must  amount  to  something  more  than  the 
creation  of  a  suspicion  of  guilt,  which,  as  we  consider,  is  the  utmost 
that  can  be  claimed  for  the  evidence  in  this  case. 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial 
granted.    Settle  order  on  notice.    All  concur. 


O'CONNOR  r.  LBVINB.     (No.  7513.) 

(Supreme  Court,  Appellate  Division,  First  Department    Jun*  18,  1019.) 

Coera  «s>276 — ^Waivbb  of  Nohpathent  as  Stathho  Pbocebdihos — ^Nonoi  or 
Tbial. 

A  defendant,  wbo  serves  a  cross-notice  of  trial,  thereby  waives  stay  of 
proceedings  under  Code  Civ.  Proc.  (  779,  for  nonpayment  by  plaintifr  of 
motion  costs,  and  be  cannot  thereafter  enforce  the  stay  and  vacate  an  or- 
der for  bis  examination  before  trial  on  the  ground  of  any  stay  (d!  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  f}  104&-1047,  106S- 
1060;  Dec.  Dig.  <»3>27e.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Daniel  P.  O'Connor  against  Arthur  J.  Levine.  From  an 
order  vacating  an  order  for  the  examination  of  defendant  before  trial, 
plaintiff  appeals.    Reversed,  and  order  for  examination  reinstated. 

See,  also,  152  N.  Y.  S.  1131. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

William  L.  Tiemey,  of  New  York  City,  for  ai^ellant.    ■ 
Herbert  C.  Smyth,  of  New  York  City,  for  respondent. 
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PER  CURIAM.  The  affidavit  upon  which  the  vacating  order  was 
made  states  the  ground  of  the  motion  to  be  that  at  the  time  the  order 
for  examination  was  obtained  by  the  plaintiff  all  proceedings  on  his 
part  were  stayed  under  section  179  of  the  Code  of  Civil  Procedure 
by  reason  of  his  failure  to  pay  certain  motion  costs. 

It  appears  by  the  answering  affidavit  that  on  April  30,  1915,  plaintiff 
served  a  notice  of  trial  for  the  June  term,  which  was  accepted  by  the 
defendant  and  retained  by  him  for  a  period  of  over  15  days,  although 
said  notice  of  trial  was  served  12  days  after  the  stay  went  into  opera- 
tion, and  that,  on  the  said  30th  day  of  April,  a  cross-notice  of  trial 
was  served  by  defendant  on  plaintiff  for  said  June  term. 

While  section  779  provides  for  a  stay  without  further  direction  of 
the  court  until  the  payment  of  the  motion  costs  provided  for,  it  also 
contains  this  clause: 

"But  the  adverse  party  may,  at  his  election  waV^e  the  stay  of  proceedings." 

It  seems  to  us  that  the  service  by  the  defendant  of  his  cross-notice 
of  trial,  being  in  the  language  of  the  books  "an  onward  movement  in 
the  action,"  was  a  waiver  of  the  stay  of  proceedings,  and  said  stay, 
having  been  once  waived,  could  not  thereafter  be  enforced. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  order  for  examination  reinstated. 


McKEOWN  V.  FOSTER. 
(Supreme  Court,  Appellate  Term,  First  Department    Jane  16,  1015.) 

1.  PLBADINO  «=>329— BnX  of  PABnCULASS — FaILUBK  to  FCBNISH — Pbeolu- 

SION  FBOM  PBOOT. 

An  order, of  preclusion  from  proof  for  failure  to  comply  with  an  order 
requiring  a  bill  of  particulars  /icZd  not  proper  until  the  defendant  has  de- 
manded a  further  bill  of  particulars  as  to  the  Items  alleged  to  have  been 
omitted,  and  such  bill  has  not  been  furnished. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {  996;  Dec.  Dig. 
«=»329.] 

2.  PixADinro  «=>S24 — Bnx  of  PAaTiCTJi.ABs — Coiopliaitck  wpth  Demand. 

In  an  action  for  Injuries  received  In  stepping  on  an  iron  grating  In  de- 
fendant's sidewalk,  where  an  order  for  a  bill  of  particulars  required  plain- 
tiff to  state  the  object  and  purpose  for  which  he  stepped  upon  the  grating, 
a  bill  alleging  that  plaintiff  was  returning  from  school,  on  his  way  home, 
and  was  passing  along  the  highway  when  he  stepped  on  the  grating,  was 
a  sufficient  compliance  with  the  order. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {|  960-963,  985; 
Dec  Dig.  <Ss»324.] 

S.  Plxadino  $=s»317 — ^Bnx  of  Pabtiot;i.aiis — CI/Aim  of  Pi.AiitTiFi'. 

In  an  action  for  injuries  received  in  stepping  on  defendant's  grating  in 
a  sldewalli,  plaintiff's  object  and  purpose  in  stepping  upon  the  grating 
was  no  part  of  his  "claim,"  particulars  as  to  which  might  properly  be 
demanded  by  an  order  for  a  bill  of  particulars. 

(Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  954-962;  Dec. 
Dig.  «=»317.] 
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4.  MuKiciPAt  Corporations  «=>817 — ^Defectiyi!  SidxwaIiK  Gbatiwg — ^Pboof 
TO  Support  Recovery. 

In  an  action  for  Injuries  received  In  stepping  on  defendant's  defecttre 
sidewalk  grating,  the  plaintiff  was  pnder  no  necessity  to  prove  the  ob- 
ject and  purpose  for  which  he  stepped  upon  the  grating  as  a  condition 
precedent  to  recovery. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1725 ;  Dea  Dig.  «=>817.] 

6.  Plkadino  <3=»329 — ^Bili,  of  PABTiouLABa — Failure  to  Fubjtosh — ^Peeclu- 
sioN  FROM  Proof — Statute. 

Under  Code  Civ.  Proc.  S  531,  providing  that  upon  application  In  any 
case  the  court  may  direct  a  bill  of  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party,  and  that  In  case  of  default  the 
court  shall  preclude  the  party  In  default  from  giving  evidence  of  the  part 
or  parts  of  his  affirmative  allegations  of  which  particulars  have  not  been 
delivered,  where  the  action  was  for  personal  Injuries  received  in  stepping 
on  defendant's  defective  sidewalk  grating,  and  the  particulars,  as  to  which 
plaintiff  was  clalmefl  to  be  in  default  in  furnishing  a  bill  as  required  by 
order,  were  neither  actually  nor  inferentially  a  part  of  the  allegations  of 
the  complaint,  an  order  predading  htm  from  offering  evidence  in  sop- 
I>ort  of  the  omitted  items  was  unwarranted. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  $  995;  Dec.  Dig, 
«=>329.} 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Hugh  McKeown,  an  infant,  by  Edward  J.  McKeown,  his 
guardian  ad  litem,  against  Rc^er  Foster.  From  an  order  granting  de- 
fendant's motion  to  preclude  plaintiff  from  offering  evidence  in  refer- 
ence to  an  allegation  of  the  complaint,  plaintiff  appeals.  Reversed, 
and  motion  denied. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Samuel  Deutsch,  of  New  York  City,  for  appellant 
Jacob  J.  Aronson,  of  New  York  City  (Roger  Foster,  of  New  York 
City,  of  counsel),  for  respondent. 

BIJUR,  J.  [1]  During  the  past  year,  defendant  has  procured  three 
separate  bills  of  particulars,  each  one  contjuning  different  information. 
The  merit  of  the  defendant's  position  would  be  much  stronger  if  he 
had  made  one  demand  for  all  this  information,  instead  of  harass- 
ing the  plaintiff  with  this  series  of  demands.  While  perhaps  plaintiff's 
last  bill  of  particulars  does  not  literally  comply  with  the  order  requir- 
ing it,  an  order  of  preclusion  cannot  be  made  until  defendant  has  de- 
manded a  further  bill  of  particulars  as  to  the  items  alleged  to  have  been 
omitted,  and  they  have  not  been  furnished.  Reader  v.  Haggin,  114 
App.  Div.  112,  99  N.  Y.  Supp.  681.  Even  then  it  seems  doubtful 
whether  a  motion  to  preclude  should  be  granted  in  this  case. 

[2-4]  Plaintiff  sues  for  injuries  received  through  having  stepped 
upon  an  iron  grating  on  the  sidewalk  in  front  of  defendant's  premises, 
and  claims  to  have  been  injured  because  of  the  defective  condition 
of  the  grating.  The  order  requires  plaintiff  to  state  (among  other  par- 
ticulars) "the  object  and  purpose  for  which  plaintiff  stepped  upcm 
the  grating."  The  bill  of  particulars  alleges  that  plaintiff  was  return- 
ing from  school,  on  his  way  home,  and  was  passing  along  the  high- 
way when  he  stepped  upon  the  grating.     This,  as  I  understand  it, 
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sufficiently  indicates  the  purpose  for  which  he  stepped  upon  it.  But 
plaintiff's  purpose  in  stepping  upon  the  grating  is  no  part  of  his  "claim," 
as  to  which  particulars  may  properly  be  demanded.  That  particular 
point,  however,  is  not  before  us,  because  plaintiff  has  not  appealed 
from  the  order  directing  the  giving  of  the  bill,  but  has  apparently  en- 
deavored to  comply  with  it.  We  cannot,  however,  close  our  eyes  to 
the  patent  consideration  that  an  order  precluding  plaintiff  from  giving 
evidence  as  to  the  object  and  purpose  for  which  he  stepped  upon  the 
grating  would  be  a  mere  useless  fulmination,  since  such  evidence  is 
entirely  unnecessary  to  establish  plaintiff's  claim. 

[6]  The  order  appealed  from  precludes  the  plaintiff  from  giving 
any  evidence  as  to  the  allegations  in  the  ninth  paragraph  of  the  com- 
plaint, but  the  particulars  as  to  which  plaintiff  is  claimed  to  be  in 
default  are  not,  either  actually  or  inferentially,  a  part  of  the  allega- 
tions of  said  ninth  paragraph,  and  the  order  for  that  reason,  also,  is  un- 
warranted. See  last  sentence  of  section  531  of  the  Code  of  Civil  Pro- 
cedure. 

The  order  must  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs.    All  concur. 


McHALE  V.  FOSTEB. 
(Supreme  Court,  Appellate  Term,  First  Department    Jane  16,  191S.) 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Richard  McHale,  an  infant,  by  Richard  McHale,  guardian  ad 
litem,  against  Roger  Foster.  From  an  order  granting  defendant's  motion  to 
preclude  plaintiff  from  offering  evidence  in  reference  to  an  allegation  of  the 
complaint,  plaintiff  appeals.    Reversed. 

Argued  June  term,  1915,  before  GUY,  BIJUB,  and  PAGE,  JJ. 

Samuel  Deutsch,  of  New  York  City,  for  appellant 

Jacob  J.  Aronson,  of  New  York  City  (Roger  Foster,  of  New  York  City,  of 
counsel),  for  respondeat 

BIJUR,  J.  The  order  is  reversed,  for  the  reasons  set  forth  in  the  opinion  in 
Order  Na  6  (McKeown  v.  Foster,  153  N.  Y.  Supp.  983),  with  costs.    All  concur. 


HALPERN  V.  LANGROCK  BROS.  00. 
(Kings  County  Ck)urt    February  16,  1915.) 

1.   CONTBACTS    iS=>10 — CONTKACT    OF    EMPLOTMENT— MtTTOAllTT. 

A  contract  provided  that  in  consideration  of  defendant  engaging  plain- 
tiff in  its  manufacturing  company  at  stipulated  salary,  beginning  August 
29,  1912,  and  ending  February  29,  1916,  plaintiff  agreed  to  faithfully 
perform  his  duties,  etc.  The  agreement  further  declared  that,  if  plain- 
tiff remained  in  defendant's  employ  for  a  period  of  three  years,  he 
should  be  paid  ?2  for  each  week  he  had  been  employed.  Defendant  re- 
fused to  allow  plaintiff  to  enter  into  the  discharge  of  his  duties.  BelA 
that,  in  view  of  the  fact  defendant  admitted  plaintiff  was  entitled  to  one 
week's  salary,  the  contract  was  not  void  for  want  of  mutuality,  and  might 
be  enforced  by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §§  21-40;  Dec 
Dig.  <S=»10.] 
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2.  Masteb  and  Sesvant  <®=98 — ContkaCt  or  Employment— Constbtjctiow. 

The  contract,  though  using  the  term  "from  week  to  week"  with  refer- 
ence to  the  hiring,  was  one  for  the  period  of  3%  years. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {{ 
8-10,  17;   Dec.  Dig.  <8=98.] 

3.  CONTBACTS  «=»147 — CONSTBUCnoW. 

In  constming  a  contract,  the  Intent  of  the  parties  must  be  determined 
from  the  language  of  the  Instrument. 

[Ed.  Note.— For  other  cases,  see  Clontracts,  (%nt  Dig.  i§  730,  743 ;  Dec. 
Dig.  <3=>147.] 

4.  Master  and  Sebtant  e=>8 — Rights  of  Sebvant. 

Unless  a  definite  period  of  service  Is  specified,  a  contract  of  hiring  is 
one  at  will. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  H 
8-10,  17;   Dec.  Dig.  ®=>8.] 

6.  CONTBACTS   €=s>155 — CONSTBtrCTION. 

Where  a  contract  was  drawn  by  defendant,  it  should  be  given  the 
construction  most  favorable  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  t  736;  Dec 
Dig.  <g=>155.] 

ft.   CONTBACTS   ®=9l55 — CONSTBnCTION. 

In  construing  a  contract  prepared  by  defendants,  the  court  should  con- 
sider what  defendant  must  have  known  plaintiff  would  understand  by 
it,  although  plaintiff's  remark  as  to  the  effect  of  the  contract  cannot 
govern. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  {  738;  Dea 
Dig.  <S=>156.] 

Action  by  Emanuel  Halpern  against  the  Langrock  Bros.  Company. 
Judgment  for  plaintiff. 

Louis  Plechett,  of  Brooklyn,  for  plaintiff. 

M.  Carl  Divine,  of  New  York  City,  for  defendant 

ROY,  J.  Plaintiff  brings  this  action  for  breach  of  the  following 
contract  entered  into  between  him  and  defendant : 

"In  consideration  of  Langrock  Bros.  Company  engaging  me  in  their  manu- 
facturing establishment  from  week  to  week  on  a  salary  of  $15  for  the  first  six 
(6)  months,  starting  August  29,  1912,  to  February  20,  1913;  $16.00  for  the 
second  six  months,  starting  February  29,  1913;  $17.00  from  August  20  to 
February  29,  1914;  $18.00  from  February  29  to  August  29;  $19.00  from  Au- 
gust 29  to  February  29,  1915 ;  $20.00  from  February  29  to  August  29 ;  $21.00 
from  August  29  to  February  29,  1916: 

"(1)  I  hereby  agree  to  comply  In  every  detail  with  the  following  require- 
ments: 

"(2)  I  will  faithfully  perform  the  duties  for  which  I  am  engaged  and  will 
not  take  out,  keep,  or  remove  from  the  place  of  business  of  Langrock  Bros. 
Company  any  tools,  instruments,  or  materials  and  designs  whatsoever  be- 
longing to  Langrock  Bros.  Company. 

"(3)  I  will  not  do  any  outside  work  within  the  factory  of  Langrock  Bros. 
Company  except  by  their  direction. 

"(4)  That  If  I  know  or  receive  Information  from  any  employes  of  Langrock 
Bros.  Company,  or  any  person  whatsoever,  that  he  or  they  are  about  to  do 
anything  that  will  Injure  the  business  of  Langrock  Bros.  Company,  I  will  Im- 
mediately report  same  to  the  office  of  the  firm  of  Langrock  Bros.  Company. 

"(5)  That  I  win  not  make  use  of  any  Instrument  or  materials  whatsoever 
belonging  to  Langrock  Bros.  Company  for  any  purposes  whatsoever  than  for 
the  business  of  Langrock  Bros.  Company,  and  that  I  will  Inunedlately  report 
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to  tiie  offices  of  the  said  firm  any  person  or  employ^  who  is  about  to  make  use 
of  any  such  material  or  Instruments  for  any  purpoees  other  than  that  of  the 
business  of  said  firm. 

"(6)  It  is  agreed  and  understood  between  Langrock  Bros.  Company  and  my- 
self, should  I  remain  In  their  employ  for  a  period  of  three  (3)  years  from  the 
above-mentioned  date  and  faithfully  carry  out  all  the  above  reaulrements,  I 
shall  be  paid  by  Langrock  Bros.  Company  $2.00  for  each  week  that  I  have 
been  employed  during  the  period  of  said  three  (3)  years.  The  said  three  years 
are  to  expire  from  the  above-mentioned  date. 

"[Signed]      Langrock  Bros.  Company. 
"L.  L.  Landrock. 
"Emanuel  Holpern. 
"Date  July  23, 1912." 

The  plaintiff  was  an  engraver,  and  was  in  defendant's  employ  when 
the  contract  was  made.  The  defendant  did  not  permit  the  plaintiff  to 
commence  his  employment  under  the  contract.  The  plaintiff  offered 
his  services,  but  was  told  by  defendant's  president  that. he  was  not 
needed  any  more.  The  plaintiff  called  the  defendant's  attention  to  the 
contract,  and  the  president  answered  that  he  did  not  care  for  the  con- 
tract. 'The  plaintiff  obtained  other  work,  and  earned  about  $800  up  to 
the  time  of  the  trial.  The  defendant  concedes  the  making  of  the  con- 
tract and  offered  judgment  for  $15,  one  week's  wages.  It  further  ap- 
pears that  the  contract  in  question  was  prepared  by  the  president  of 
the  defendant  and  signed  at  the  defendant's  place  of  business.  The 
plaintiff  also  testified  that  at  the  time  of  the  signing  of  the  contract  he 
had  a  talk  with  the  president  of  the  defendant  and  was  told  by  the 
president  that  he  (the  plaintiff)  was  hired  for  a  period  of  3Vi  years  for 
the  reason  that,  being  a  foreigner  and  not  accustomed  to  work  as  they 
do  it  in  New  York,  the  defendant  wanted  to  secure  his  services  so  that 
he  would  not  leave  as  soon  as  he  learned  the  defendant's  method  of 
doing  business.  The  defendant  by  its  answer  admits  that  it  executed 
the  above  contract,  but  claims,  first,  that  the  contract  is  unilateral,  and 
therefore  not  binding  upon  either  party;  and,  second,  that  if  binding 
at  all  it  provides  only  for  a  hiring  at  will  or  from  week  to  week] 
These  two  questions  constitute  the  principal  questions  in  the  case 
and  will  be  considered  in  the  order  named. 

[1]  In  view  of  the  defendant's  offer  that  the  plaintiff  have  judg- 
ment for  one  week's  salary  under  the  contract,  it  is  difficult  to  un- 
derstand how  the  defendant  can  support  its  claim  that  the  contract  is 
unenforceable  (irrespective  of  the  period),  because,  since  the  plaintiff 
was  not  permitted  to  even  commence  his  employment,  the  defense  that 
the  contract  is  unenforceable,  because  unilateral,  applies  equally  to 
plaintiff's  claim  to  one  week's  salary  as  to  his  claim  to  3^^  years'  sal- 
ary. I  am  not  willing,  however,  to  dispose  of  defendant's  claim  en- 
tirely upon  its  admission  and  concession.  I  think  it  sufficiently  ap- 
pears from  the  above  paper  that  there  was  an  agreement  between  the 
parties.  The  subject  of  mutuality  of  contracts,  so  far  as  actions  at 
law  are  concerned,  and  the  subject  of  unilateral  contracts,  has  been 
discussed  at  length  by  the  Court  of  Appeals  recently  in  the  case  of 
Grossman  v.  Schenker,  206  N.  Y.  466,  100  N.  E.  39.  I  quote  some  of 
the  pertinent  passages: 

"A  contract  Includes  not  only  what  the  parties  said,  but  also  what  is  neces- 
sarily to  be  Implied  from  what  they  said."    "What  is  implied  in  an  express 
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contract  Is  as  nracb  a  part  of  It  as  what  Is  expressed."  "A  mutual  aKreeinent 
implies  an  offer  and  acceptance,  or  a  promise  for  a  promise  in  some  form,  and 
if,  as  alleged,  It  was  'mutually  agreed  •  •  •  that  the  defendants  would 
paj  to  the  plaintiff  the  sum  of  ?500  for  such  superintendence,'  necessarily  there 
was  not  only  an  express  promise  by  the  defendant  to  pay,  but  also  an  implied 
promise  by  the  plaintiff  to  superintend." 

The  same  subject  was  considered  in  Moran  v.  Standard  Oil  Co.. 
211  N.  Y.  187,  at  page  199,  105  N.  E.  217,  at  page  220,  the  court  said: 

"There  may  be  a  promise  to  serve  without  a  promise  to  employ,  but  there 
can  be  no  'agreement'  for  service  without  mutuality  of  rights  and  duties." 

We  find  words  of  agreement  in  paragraphs  first  and  sixth  of  the 
instrument  in  the  case  at  bar.  In  paragraph  sixth,  by  reference  to  the 
"above  requirements"  and  the  "above-mentioned  date,"  I  think  a  prom- 
ise on  the  part  of  defendant  to  pay  the  consideration  mentioned  in  the 
first  part  of  the  instrument  can  be  inferred  or  implied.  Certainly  the 
paper  in  question  is  at  least  an  offer  on  the  part  of  the  plaintiff  to  work 
for  the  defendant  for  a  certain  term  at  a  certain  consideration,  and  I 
think  the  acceptance  by  the  defendant  of  the  plaintiff's  offer  is  clearly 
indicated  by  the  signature  of  the  defendant  to  the  paper.  This  also 
makes  an  agreement. 

[2]  The  next  question  is,  For  how  long  a  term  did  the  parties 
agree  that  the  plaintiff  should  be  hired  ?  It  can  hardly  be  claimed  that 
the  agreement  is  clear  on  this  point.  There  is  very  little  in  the  sur- 
rounding circumstances  and  the  situation  of  the  parties  to  throw 
light  upon  the  question,  except  the  fact  that  the  contract  was  pre- 
pared by  the  defendant  and  that  when  the  contract  was  signed  the 
plaintiff  was  told  by  the  defendant's  president  that  he  (plaintiff)  had 
a  contract  for  SYz  years.  Of  course,  the  intention  of  the  parties  must 
be  determined  from  the  language  which  they  employed  in  the  agree- 
ment. The  meaning  of  the  agreement  is  not  at  once  apparent,  and  so 
assistance  must  be  obtained  from  the  rules  of  law  which  are  designed 
to  guide  us  in  these  circumstances.  These  rules  are  well  settled,  and 
the  only  difficulty  is  in  applying  them: 

"In  this  state  the  rule  is  settled  that,  unless  a  definite  period  of  service  is 
specified  in  the  contract,  the  hiring  Is  at  will,  and  the  master  has  the  right  to 
discharge  and  the  servant  to  leave  at  any  time."  Watson  v.  Guglno,  204  N. 
X.  535,  98  N.  E.  18,  39  L.  R.  A.  (N.  S.)  1090,  Ann.  Cas.  1913D,  215. 

"The  fact  that  the  compensation  is  measured  at  so  much  a  day,  month,  or 
year  does  not  necessarily  make  such  hiring  a  hiring  for  a  day,  month,  or  year, 
but  that  in  all  such  cases  the  contract  may  be  put  an  end  to  by  either  party 
at  any  time,  unless  the  time  Is  fixed."  Martin  v.  N.  X.  Life  Ins.  CJa,  148  X. 
X.  117,  42  N.  B.  416. 

[3,  4]  It  is  also  a  fundamental  rule  that,  if  possible,  effect  should 
be  given  to  all  the  language  employed  in  an  agreement.  It  is  difficult 
to  understand  why,  if  the  contract  in  question  was  only  a  hiring  for 
a  week,  the  obligations  of  the  plaintiff  had  to  be  set  out  in  such  detail. 
Again,  if  it  were  a  weekly  hiring,  or  a  hiring  at  will,  why  were  seven 
periods  of  6  months  each  provided  for  in  the  agreement?  Why, 
when  the  compensation  was  fixed  at  $21  for  the  last  period  of  6 
months,  did  the  agreement  not  say,  "$21  from  August  29  to  February 
29,  1916,  and  thereafter."    Further,  why  was  the  extra  compensation 
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of  $2  a  week  carefully  limited  to  3  years  of  the  period  of  3^  years, 
unless  it  was  for  the  purpose  of  clearly  indicating  that  the  extra  com- 
pensation of  $2  should  not  be  paid  for  the  last  6  months  of  the  term  ? 
Literally  the  words  mean  that  the  salary  wa^  only  $15  for  the  first  6 
months  and  not  $15  a  week;  but  the  defendant,  by  its  offer  of  judg- 
ment of  $15  for  one  week's  salary,  has  conceded  that  this  is  not  the 
meaning  of  the  language  or  the  intention  of  the  parties.  In  Mason 
V.  N.  Y.  Produce  Exchange,  127  App.  Div.  282,  111  N.  Y.  Supp.  163 
(affirmed  in  Court  of  Appeals,  196  N.  Y.  548,  89  N.  E.  1104),  the 
plaintiff  was  appointed  chief  engineer  "at  a  salary  of  $2,500  for  the 
first  year,  and,  if  your  services  prove  satisfactory  to  the  authorities  of 
the  exchange,  your  remuneration  for  the  second  year  and  thereafter 
will  be  $3,(X)0  per  annum."  It  was  decided  that  the  words  "your'^re- 
muneration  will  be  $3,000  for  the  first  year"  waS'  equivalent  to  "your 
remuneration  will  be  Sp3,000  for  one  year"  and  that  the  contract  was  a 
yearly  hiring.  So,  in  the  case  at  bar,  if  the  contract  had  read  "in  con- 
sideration of  the  defendant  engaging  me  in  their  manufacturing  estab- 
lishment on  a  salary  of  $60  for  the  first  6  months,"  the  case  would  be 
directly  within  the  authority  of  Mason  v.  N.  Y.  Produce  Exchange. 
The  precise  question,  it  seems  to  me,  is  whether  (without  making  a  new 
agreement  from  the  parties)  we  can  substitute  for  the  language  "from 
week  to  week  on  a  salary  of  $15  for  the  first  6  months"  the  language 
"on  a  salary  of  $60  for  the  first  6  months,"  or  "on  a  weekly  salary  of 
$15  for  the  first  6  months." 

[6,  BJ  I  have  already  referred  to  the  two  circumstances  outside  of 
the  written  agreement  which  I  think  should  be  considered  in  arriving 
at  the  construction  of  this  contract,  namely,  the  fact  that  it  was  pre- 
pared by  the  defendant  and  the  statements  made  to  the  plaintiff  by 
the  defendant  when  the  contract  was  signed.  Similar  circumstances 
were  considered  of  importance  by  the  court  in  construing  tlie  con- 
tract in  the  case  of  Moran  v.  Standard  Oil  Co.,  mentioned  above.  At 
page  196  of  211  N.  Y.,  at  page  220  of  105  N.  E.,  the  court  said: 

"The  contract  was  drawn  by  the  defendant's  lawyers,  and  was  tendered  to 
the  plaintiff  with  the  assurance,  as  he  says,  that  his  future  for  the  next  five 
years  would  be  secure.  Since  the  language  is  the  defendant's,  we  must  con- 
strue It,  If  its  meaning  Is  doubtful,  most  favorably  to  the  plaintiff.  *  «  • 
We  must  also  give  its  words  the  meaning  which  the  defendant  ought  rea- 
sonably to  have  understood  that  the  plaintiff  would  put  upon  them." 

Of  course,  I  do  not  let  the  testimony  of  the  plaintiff  concerning  what 
was  told  him  when  the  contract  was  signed  make  the  contract  for 
the  parties.  The  rule  above  mentioned  by  the  Court  of  Appeals  does 
not  allow  or  mean  any  such  thing.  Before  the  rule  can  be  applied,  the 
terms  of  the  promise  must  admit  of  more  senses  than  one.  See  2  Par- 
sons on  Contracts  (7th  Ed.)  p.  629,  note  P.  I  am  of  opinion  that  full 
effect  can  be  given  to  the  words  "from  week  to  week"  by  deciding 
that  they  refer  to  and  define  the  compensation. 

Therefore  the  plaintiff  is  entitled  to  judgment  for  $15  a  week  for 
the  3%  years,  less  the  $8(X)  which  he  earned  during  that  time.  Milage 
V.  Woodward,  186  N.  Y.  252,  78  N.  E.  873. 
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(88  Misc.  Bep.  611) 

GABRIEL  V.  OPOZNAUER  et  al. 

(City  Court  of  New  Tork,  Trial  Term.     March  20,  1915.) 

1.  CONTBACTS   ^=»10 — MXrrnAUTT— COSTBACT   OF   EltPLOYMKNT. 

A  contract  of  hiring  la  not  void  for  want  of  mutuality  where  plaintiff, 
the  servant,  entered  Into  performance  of  her  duties,  and  would  bare 
completed,  but  for  defendants'  breach,  because  it  did  not  contain  any 
words  expressly  requiring  plaintiff  to  perform;  it  appearing  that  the 
contract  was  one  for  services  for  a  year  and  that  defendants  speclSed 
the  grounds  for  discharge. 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent  Dig.  SS  21-40;  Dec: 
Dig.  <S=9lO.] 

2.  Masteb  and  Sebvant  «=>8 —  Contbact  of  EJicplotment— OowarRtJcnow. 

A  contract  of  hiring  embraced  In  a  letter  reciting  that  defendants  en- 
gaged plaintiff  at  a  salary  of  ?5,200,  to  be  paid  in  weeWy  installment* 
of  $100  each,  constitutes  a  contract  for  a  year's  services. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  8-10, 
17;  Dec.  Dig.  «S=aS.] 

Action  by  Lucille  Gabriel  against  Jack  Opoznauer  and  another.  On 
motion  by  defendants  to  set  aside  a  verdict  for  plaintiff.  Motion  de- 
nied. 

Wahle  &  Kringel,  of  New  York  City,  for  plaintiff. 
Abraham  A.  Silberberg,  of  New  York  City,  for  defendants. 

RANSOM,  J.  The  verdict  is  entitled  to  stand,  despite  the  defend- 
ants' motion  to  set  it  aside  on  the  twofold  grounds :  (1)  That  the  agree- 
ment concededly  entered  into  between  the  parties  on  (Dctober  10,  1912, 
was  void  for  lack  of  mutuality  of  undertaking ;  and  (2)  that  the  court 
erred  in  permitting  the  jury  to  pass  on  the  question  whether  the  agree- 
ment of  that  date  was  for  a  period  of  one  year,  instead  of  holding,  as 
a  matter  of  law,  that  the  hiring  was  terminable,  at  the  defendants'  op- 
tion, at  the  end  of  any  week. 

The  facts  of  the  case  place  it  literally  on  the  border  line  of  decision, 
in  a  domain  which  has  lately  been  marked  by  no  little  readjustment  to 
the  actualities  and  the  integrities  of  present-day  commercial  dealing. 
I  have  some  doubt  whether  the  verdict  is  sustained  by  precedents  of 
long  standing.  I  am  not  certain  that  the  courts  of  this  state,  in  Moran 
V.  Standard  Oil  Co.,  211  N.  Y.  187,  105  N.  E.  217,  Marshall  v.  Sackett 
&  Wilhelms  Co.,  166  App.  Div.  141,  151  N.  Y.  Supp.  1045,  Grossman 
V.  Schenker,  206  N.  Y.  466,  100  N.  E.  39,  Sanford  v.  Brown  Bros.,  208 
N.  Y.  90, 101  N.  E.  797,  50  L.  R.  A.  (N.  S.)  778,  Dixey  v.  Al.  H.  Woods 
Production  Co.,  88  Misc.  Rep.  502,  151  N.  Y.  Supp.  224,  Halpem  v. 
Langrock  Bros.  Co.  (Kings  Co.  Ct.)  153  N.  Y.  Supp.  985,  and  similar 
pronouncements,  have  yet  gone  so  far,  in  giving  enforcement  to  the 
obvious  in  commercial  transactions  and  preventing  the  success  of  arti- 
fice and  bad  faith.  Of  the  substantial  justice  of  the  verdict,  however, 
and  its  fundamental  accord  with  the  fair  spirit  of  the  decisions  just 
cited,  I  have  no  doubt,  and  accordingly  deny  the  defendants*  motion. 

The  defendants  had  been  successful  in  the  manufacture  of  gowns 
and  costumes  in  Chicago,  and  planned  to  invade  the  New  York  field 

®=sFor  otber  cases  see  same  topio  A  KET-NUMBER  In  sU  Key-Numbered  Disests  ft  Indues 
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For  this  they  needed  to  be  assured  of  the  services  of  a  designer  with 
demonstrated  ability  in  the  metropolitan  trade,  and  advertised  accord- 
ingly. The  plaintiff  responded  and  offered  herself,  met  the  defendant 
Opoznauer  on  one  of  his  preliminary  trips  to  New  York,  concluded 
an.  arrangement  with  him  on  October  10,  1912,  and  went  with  him 
to  Chicago,  pending  the  establishment  of  the  defendants'  business 
here  in  December.  At  the  time  Opoznauer  hired  the  plaintiff,  he  had 
made  no  investigation  as  to  her  representations  as  to  her  own  ability 
and  experience,  and  for  his  own  protection  dictated,  signed,  and  hand- 
ed to  her  a  letter  memorandum,  dated  October  10,  1912,  as  follows : 

•'Upon  your  representation  as  commercial  designer  and  originator  of  gar- 
ments, costumes,  and  dresses,  we  herewith  engage  you  -at  a  salary  of  five 
thousand  two  hundred  dollars  ($5,200),  to  be  paid  in  weekly  installments  of 
$100,  for  each  week  of  work  conscientiously  performed.  As  we  had  prac- 
tically no  opportunity  to  convince  ourselves  of  the  correctness  of  your  state- 
ments, we  engage  your  services  solely  upon  your  own  representations  which 
we  assume  are  correct,  and  should  we  find  that  yon  have  misrepresented 
yourself,  our  connections  are  to  terminate.  We  sincerely  hope  that  your  con- 
nection with  our  concern  will  be  very  successful,  And  have  no  reason  to  doubt 
that  you  can  become  a  valuable  part  of  our  organization." 

The  record  contains  some  reference  to  a  signed  duplicate  of  this 
letter,  retained  by  Opoznauer;  but  this  was  not  produced  on  the 
trial.  The  conversation  of  the  parties,  as  well  as  the  tenor  of  the  let- 
ter, made  it  clear  that  each  regarded  their  arrangement  as  something 
far  different  than  terminable  at  any  time  at  the  whim  of  either,  and 
as  Opoznauer  handed  to  the  plaintiff  the  letter  which  was  to  protect 
him  in  the  event  he  found  she  had  overestimated  or  misrepresented 
her  ability,  he  specifically  admonished  her,  "This  is  for  a  year."  Both 
parties  went  ahead  under  the  contract  of  hiring  on  that  day  entered 
into,  and  the  agreement  was  fully  performed  on  each  side  until  July 
10th  of  the  summer  following.  The  defendants  then  discharged  the 
plaintiff  because  of  adverse  business  conditions,  and  did  so  through  a 
palpable  artifice,  which  disclosed  all  too  plainly  that  the  defendants 
considered  themselves  obligated  to  employ  her  until  October,  unless 
she  was  prevailed  on  voluntarily  to  leave  her  position  before  that  time. 
There  was  no  suggestion  in  the  case  that  the  defendants  ever  found 
untrue  any  representation  which  the  plaintiff  made  in  offering  her  serv- 
ices, or  that  her  work  was  in  any  respect  less  satisfactory  than  antici- 
pated. Defendants  claimed  that  they  had  the  right  to  discharge 
her,  for  any  reason  or  no  reason,  at  the  end  of  any  week,  but  that 
they  did  not  do  so.  The  jury  rejected  the  preposterous  suggestion  that 
she  voluntarily  quit. 

[1]  The  contention  that,  because  the  memorandum  of  hiring  and 
discharge  conditions  which  Opoznauer  handed  the  plaintiff  contained 
no  words  of  express  covenant  on  her  part,  the  agreement  made  be- 
tween them  on  October  10th  was  unenforceable  for  lack  of  mutuality, 
is  untenable.  Whatever  the  agreement  was  as  to  duration  of  the  em- 
ployment, there  was  an  agreement,  both  parties  acted  on  and  under  it, 
both  performed  its  terms  for  most  of  the  contract  period  claimed  by 
the  plaintiff,  and  the  plaintiff  was  prevented  from  completing  per- 
formance only  by  a  discharge  under  circumstances  in  no  wise  con- 
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templated  by  any  terms  of  the  memorandum  prepared  by  Opoznauer 
for  his  own  protection  on  the  subject  of  right  to  discharge.  The 
whole  episode  of  October  10th,  as  well  as  what  followed  it,  was  in- 
stinct with  mutuality  of  undertaking,  the  facts  disclosed  would  have 
given  the  defendants  a  basis  of  suit  had  the  plaintiff  quit  their  employ 
during  the  contract  term,  and  defendants  may  not  save  themselves  by 
asserting  n.ow  that  the  contract  did  not  bind  the  plaintiff  to  do  any- 
thing, when  she  in  fact  performed  in  major  part  and  was  prevented 
from  completing  performance  only  by  the  defendants'  refusal  to  per- 
mit her  to  do  so.  Marshall  v.  Sackett  &  Wilhelms  Co.,  supra ;  Gross- 
man V.  Schenker,  supra ;  Moran  v.  Standard  Oil  Co.,  supra. 

[2]  The  same  authorities  lead  to  the  conclusion  that  the  hiring  was 
for  a  year.  Probably  I  would  have  been  warranted  in  so  ruling  as 
a  matter  of  law,  construing  the  letter  memorandum  of  October  10th, 
alone.  "We  engage  you  at  a  salary  of  five  thousand  two  hundred 
dollars  ($5,200),  to  be  paid  in  weekly  installments  of  one  hundred  dol- 
lars," imports  52  weeks'  duration;  else  how  could  $5,200  be  paid  in 
$100  installments  weekly?  Hotchkiss  v.  Godkin,  63  App.  468,  71  N. 
Y.  Supp.  629.  If  the  intention  was  merely  to  hire  the  plaintiff  at  a 
salary  of  $100  per  week  for  whatever  period  the  defendants  chose  to 
keep  her,  it  would  have  been  easy  to  say  so,  and  nothing  would  have 
been  said  about  a  salary  of  $5,200,  to  be  paid  in  weekly  installments  of 
$100,  or  about  the  employers'  right  of  discharge,  should  any  repre- 
sentations be  found  false.  The  agreement,  it  will  be  noted,  was  to 
pay  a  salary  of  $5,200,  not  a  salary  at  a  rate  of  $5,200,  per  year,  as 
in  cases  relied  on  by  the  defendants,  and  the  plaintiff  was  discharged 
before  she  received  the  $5,200  stipulated.  If  it  had  been  intended  to 
give  an  absolute  right  to  discharge  at  any  time,  Opoznauer  could 
readily  have  so  stated,  without  leaving  it  to  inference,  and  would 
hardly  have  taken  pains  to  create  a  tissue  of  provisions  negativing 
the  possibiUty  of  such  an  inference.  The  letter  of  October  10th  is 
in  the  defendants'  own  carefully  chosen  phraseology  and  substance 
and  the  law  should  be  slow  to  adopt,  after  nine  months  of  unstinted 
performance,  an  interpretation  which  would  make  meaningless  and 
useless  the  letter's  most  carefully  formulated  provisos  and  render 
the  whole  document  a  "trap,"  subterfuge,  and  fraud.  Therefore  I 
am  inclined  to  think  that,  even  without  the  incorporation  of  the  de- 
fendants' oral  ad  joinder  that  the  plaintiff  was  obligating  herself  for 
a  year,  a  yearly  contract  was  made  out  by  the  letter  memorandum 
alone;  but  the  developments  of  the  case  did  not  require  me  to  so 
hold.  It  seemed  perhaps  preferable,  in  view  of  the  border  line  char- 
acter of  the  legal  question  involved,  to  buttress  the  rule  of  legal  con- 
struction with  the  jury's  deliberate  determination  as  to  what  the  agree- 
ment of  October  10th  really  was,  under  the  tests  indicated  in  the 
Moran  Case,  taking  into  account  all  the  facts  brought  out  as  to  that  hir- 
ing. Defendants  certainly  have  no  right  to  complain  because  the  pres- 
ent verdict  stands  fortified  by  such  a  reference  to  the  jury,  which 
reached  from  all  the  evidence  the  same  conclusion  as  the  court  might 
justifiably  have  declared  to  them  as  a  matter  of  law. 

Submit  an  order  denying  the  defendants'  motion. 
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PBOPI/E  V.  BISBEB. 
(Supreme  Court,  Appellate  Term,  First  Department    June  14,  1915.) 

1.  Game  <S=>8 — Conservation  Statute — Constettction — Pknai.  Laws. 

Conservation  Law  (Consol.  Laws,  c.  65)  §|  176,  178,  as  amended  by 
Laws  1913,  c.  508,  restricting  the  transportation  and  importation  of  game, 
and  section  182,  Imposing  a  penalty  for  the  violation  of  such  laws,  must  be 
strictly  construed  as  penal  laws,  and  the  penalty  cannot  be  recovered,  vnr 
less  the  act  of  the  defendant  Is  expressly,  and  not  Impliedly,  prohibited. 

[Ed.  Note. — For  other  cases,  see  Game,  Cent  Dig.  §  8 ;  Dec.  Dig.  <S=>8.] 

2.  Gaiix  <S=»8 — RaauLATiON — Transportation. 

Conservation  Law,  §  176,  prohibiting  the  taking  of  game  except  aa 
therein  authorized,  and  section  17S,  forbidding  common  carriers  from 
transporting  game  without  a  shipping  permit  apply  only  to  acts  within  the 
state,  since  It  will  not  be  presumed  that  the  Legislature  intended  to  regu- 
late acts  outside  of  the  state,  which  were  beyond  its  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Game,  Cent.  Dig.  §  8;  Dec.  Dig.  <3=>8.] 

8.  GAifE  «=S — Rboulation — ^Transpobtahon. 

Conservation  Law,  {  178,  subd.  4,  i)ermlttlng  the  transportation  of  game 
under  certain  restrictions,  does  not  apply  to  one  who  shipped  game  from 
without  the  state,  consigned  t«  himself  within  the  state,  but  who  was  not 
shown  to  have  received  it  within  the  state,  or  to  have  been  in  the  state 
when  It  arrived. 

[Ed.  Note. — For  other  cases,  see  Game,  Cent.  Dig.  §  8 ;  Dec  Dig.  «=>8.] 

4.  Game  ®=>8 — Reottlation — Constktjction  or  Statute. 

That  section  does  not  prohibit  the  Importation  of  game  In  a  manner 
other  than  as  permitted  by  it 
[Ed.  Note. — For  other  cases,  see  Game,  Cent.  Dig.  $  8;  Dec.  Dig.  «=>8.] 

5.  Statutes  €=»181 — Cohstbuctoon — Reasonableness. 

Statutes  should  be  construed  so  as  to  render  them  practicable  and  rea- 
sonable, and  to  avoid  absurdity  and  manifest  injustice. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  {{  269,  263 ;  Dec. 
Dig.  e=»181.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  People  against  EldonBisbee  to  recover  penalties  for 
violation  of  the  Conservation  Law.  Judgment  for  the  defendant,  and 
the  People  appeal.    Affirmed, 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Egburt  E.  Woodbury,  Atty.  Gen.  (Robert  P.  Beyer,  of  New  York 
City,  of  counsel),  for  the  People. 

Rushmore,  Bisbee  &  Stern,  of  New  York  City  (Abraham  Freedman, 
of  New  York  City,  of  counsel),  for  respondent. 

WHITAKER,  J.    The  conceded  facts  are  as  follows: 

"This  Is  an  action  brought  to  recover  $310,  penalties  prescribed  by  section 
182  of  the  Conservation  Law  for  the  alleged  violation  of  section  178,  subd.  4, 
of  that  law.  The  act  done  was  the  shipment  through  the  American  Express 
Company  into  this  state  by  the  defendant  from  the  state  of  Maine  on  the  7th 
day  of  October,  1913,  of  ten  imrtridges  consigned  to  himself  In  the  borough  of 
Manhattan,  city  of  New  York.  The  defendant  Is  a  resident  of  said  city  and 
borough,  and  took  the  partridges  in  the  state  of  Maine  during  the  open  season 

^soToT  other  case*  see  same  topio  &  KEY-NUMBBR  iu  all  Key-Nambered  Digesu  &  Indaxes 
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there  existing  therefor.  He  had,  before  taking  the  partridges,  procured  a  li- 
cense from  the  proper  authorities  of  that  state  which  authorized  him  to  do  so, 
paying  therefor  the  sum  of  $25,  and  complied  with  all  the  laws  of  the  state 
of  Maine  In  that  respect  At  the  time  of  shipment  the  partridges  were  law- 
fully owned  by,  and  were  lawfully  In  the  possession  of,  the  defendant,  and 
were  lawfully  shipped  by  him  out  of  the  state  of  Maine.  They  were  contained 
in  a  box  of  open  construction,  so  arranged  as  to  expose  to  view  the  contents 
thereof.  A  tag  from  the  license  aforesaid  was  attached  to  the  box,  upon  which 
tag  was  stated  the  number  of  the  license  and  the  fact  that  the  partridges  con- 
tained in  the  box  were  taken  in  Maine  by  the  defendant,  who  was  licensed  by 
the  state  of  Maine  to  take  and  ship  them,  and  that  they  were  shipped  by  him, 
and  his  name  and  address  as  consignee.  No  shipping  permit  or  importation 
license  Issued  by  the  authorities  of  the  state  of  New  York  accompanied  the 
partridges.  They  arrived  in  the  state  during  the  season  when  It  was  lawful 
for  partridges  to  be  taken  in  this  state  and  there  used  by  persons  lawfully 
taking  the  same." 

[1]  The  statutes  sought  to  be  enforced  are  penal,  and  must,  of 
course,  be  strictly  construed.  The  act  of  defendant  complained  of 
must  be  expressly,  and  not  impliedly,  prohibited.  Section  176  provides, 
so  far  as  material,  as  follows : 

"No  person  shall,  at  any  time  of  the  year,  pursue  •  •  •  birds,  •  •  • 
tra,nsport,  or  have  the  same  in  possession,  except  as  permitted  by  this  arti- 
cle.     

[2]  Section  178,  forbidding  the  transportation,  etc.,  applies  only  to 
common  carriers.  This  statute  could  have  no  application  outside  the 
state  of  New  York.  It  is  fair  to  presume,  therefore,  that  it  means 
transportation  within  the  state.  This  is  quite  evident  when  we  read 
section  176  in  connection  with  subdivision  1  of  section  178.  Taking 
these  two  provisions  together,  it  becomes  plain  that  they  were  only 
intended  to  apply  to  transportation  within  the  state.  It  cannot  be  pre- 
sumed that  the  Legislature  attempted  to  regulate  the  taking,  etc.,  and 
the  transportation  of  game  and  the  acts  of  common  carriers  outside  the 
state  of  New  York. 

[3,  4]  Section  176  is  the  prohibitive  section,  and  unless  the  defend- 
ant is  clearly  shown  to  have  done  something  which  that  section  express- 
ly, and  not  impliedly,  prohibits,  the  judgment  must  be  affirmed.  Sub- 
division 4  of  section  178  provides  as  follows : 

"Importation  of  fish  and  game  not  lawfully  salable.  The  taker  may,  be- 
tween the  16th  day  of  September  and  the  1st  day  of  January  following,  both 
inclusive,  bring  into  this  state  otherwise  than  by  common  carrier  or  parcel 
post  wild  game  or  fish  which  may  be  lawfully  brought  from  the  place  where 
taken  and  when  lawfully  taken  by  him  and  at  a  distance  not  less  than  fifty 
miles  from  the  border  of  this  state.  If  of  species  which  may  not  be  lawfully 
sold  in  this  state  at  any  time  provided  he  accompanies  the  same  and  shall  have 
with  him  a  license  issued  by  the  commission  permitting  such  Importation. 

"The  taker  holding  such  importation  license  may  in  the  same  case  import 
into  this  state  by  common  carrier,  except  by  parcel  post,  such  wild  game  or 
flsh,  provided  the  same  or  the  package  containing  them  shall  have  affixed 
thereto,  before  shipment,  a  shipping  permit  issued,  attached  and  filled  in  as 
provided  in  subdivision  3  of  this  section. 

"The  taker  without  holding  such  Importation  license,  but  who  accompanies 
the  same,  may  bring  into  this  state  otherwise  than  by  common  carrier  or  par- 
cel post  during  the  open  season  therefor  provided  herein  and  it  lawfully 
brought  from  the  place  where  taken  and  when  lawfully  taken  by  him  at  any 
point  without  the  state,  wild  game  or  flsh  when  of  species  which  may  not  be 
lawfully  sold  within  this  state  at  any  time,  or  the  same  may  be  shipped  by 
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Mm  by  common  carrier  except  by  parcel  post,  but  In  that  case  the  require- 
ment of  subdivision  3  of  this  section  as  to  shipping  permits  shall  apply. 

"Such  wild  game  or  fish  when  Imported  into  this  state  as  jpermltted  under 
this  subdivision  may  be  possessed  during  the  said  periods." 

It  will  be  noticed  that  this  subdivision  refers  exclusively  to  importa- 
tion, not  to  transportation.  And  even  if  it  be  held  that  the  prohibitive 
clause  in  section  176  applies,  it  could  not  apply  to  the  act  of  the  de- 
fendant complained  of,  because  he  shipped  them  from  the  state  of 
"Maine.  The  misdemeanor,  if  there  was  one,  was  committed  when  de- 
fendant shipped  them  in  Maine.  So  that,  as  matter  of  fact,  there  be- 
ing no  evidence  in  this  case  that  the  defendant  received  them  in  the 
state  of  New  York,  or  that  he  was  here  when  they  arrived,  he  did  not 
import  them  at  all.  He  may,  perhaps,  have  exported,  but  he  certainly 
did  not  import  them ;  but,  even  assuming  that  the  defendant  shipped 
them  in  Maine,  and  came  with  them,  and  that  he  received  them  in  New  ' 
York  personally,  and  that  such  shipment  and  receipt  of  the  birds  here 
constitute  such  a  continuous  act  as  to  constitute  an  importation  of  the 
birds,  the  judgment  must  stand.  Section  176  does  not  relate  to  im- 
portation, but  to  transportation.  Importation  is  not  expressly  pro- 
hibited by  that  section.  There  is  no  question  but  that  the  person  who 
drew  the  act  intended  prohibiting  the  importation  without  compliance 
with  subdivision  4,  but  that  he  has  not  done  so  is,  I  think,  clear.  My 
conclusion  is  that  section  176  only  applies  to  birds,  animals,  and  trans- 
portation within  the  state  of  New  York ;  that  section  178  permits  birds 
to  be  imported  and  brought  into  the  state  under  certain  conditions,  but 
contains  no  prohibition  and  prescribes  no  penalty  for  importing  or 
bringing  them  in  otherwise  than  in  the  manner  prescribed  by  that  sec- 
tion. 

[5]  Penal  statutes  should  not  be  extended  to  cases  not  clearly  with- 
in their  provisions.  Statutes  should  receive  such  construction  as  to 
render  them  practicable,  just,  and  reasonable.  See  Rosenplaenter  v. 
Roessle,  54  N.  Y.  262.  They  should  be  so  construed  as  to  avoid  ab- 
surdity and  manifest  injustice.  People  v.  Jaehne,  103  N.  Y.  182,  8  N. 
E.  374.  Under  the  statement  of  agreed  facts,  it  would  certainly  be 
unjust  and  unreasonable  to  compel  the  defendant  to  pay  the  fines  sued 
for.  It  is  most  important  and  beneficial  to  the  people  that  the  game 
in  the  state  should  be  protected  and  preserved.  Such  actions  as  the 
present  one,  however,  do  not  tend  to  promote  such  protection  and 
preservation,  but  tend  to  prejudice  the  people  against  all  game  laws 
and  their  enforcement. 

Judgment  is  affirmed,  with  costs. 

GUY,  J.,  concurs. 

LEHMAN,  J.,  concurs,  on  the  ground  that  the  acts  of  the  respond- 
ent were  legal  in  Maine,  and  the  provisions  of  the  Conservation  Law 
do  not  attach  to  a  shipment  of  foreign  game  until  its  arrival  at  the 
point  of  destination  and  delivery  there  to  the  consignee. 
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KBINSKI  V.  MENSCHEL  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department.    June  11,  1915.) 

1.  Ebfeeenoe  €:s>7— C50MPTJLS0RY  Rbfeeesce — Complaint. 

Ordinarily  the  complaint  determines  whether  the  action  Is  one  which 
may  be  compulsorily  referred. 
[Ed.  Note. — For  other  cases,  see  Reference,  Cent  Dl«.  {§  7-12;    Dea 

Dig.  <S=»7.] 

2.  Repebence  (S=a22 — Coiifi.aint  Caixinq  it>B  Refebxnoe — General  Denial 

— ^Attorney's  ArrrDAViT, 

Where  the  complaint  set  out  a  long  account  calling  for  compulsory  ref- 
erence, when  the  correctness  of  the  Items  were  put  in  issue  by  a  general 
denial,  the  referable  character  of  the  issues  thus  made  could  not  be  de- 
feated by  an  affidavit  of  defendant's  attorney  making  it  appear  that  some 
matters  in  the  account  would  not  be  questioned ;  the  attorney  could  not 
so  nullify  his  client's  sworn  denlaL 

fEd.  Note. — For  other  cases,  see  Reference,  Cent.  Dig.  g  38;  Dec  Dig. 
«=922.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Joseph  Krinski  against  Benjamin  Menschel  and  another. 
From  an  order  of  reference,  the  defendant  named  appeals.    Affirmed. 

Argued  before  JENKS,  P.  T.,  and  THOMAS,  STAPLETON, 
MILLS,  and  PUTNAM,  JJ. 

Henry  S.  Mansfield,  of  New  York  City,  for  appellant. 
Abraham  L.  Doris,  of  Brooklyn,  for  respondent 

PER  CURIAM.  [1,  2]  It  is  the  complaint  which  ordinarily  deter- 
mines if  the  action  is  one  which  may  be  compulsorily  referred  (Steck 
V.  Colorado  Fuel  &  Iron  Co.,  142  N.  Y.  236,  37  N.  E.  1,  25  L.  R.  A.  67); 
and,  if  the  matters  of  an  account  of  over  50  items  appearing  on  the  face 
of  the  complaint  are  put  in  issue  by  a  general  denial,  the  examination 
and  proof  of  this  long  account  are  directly  involved.  The  referable 
character  of  issues  thus  made  on  the  answer  cannot  be  defeated  by  the 
attempt,  through  an  affidavit  by  defendant's  attorney,  to  make  it  appear 
that  some  matters  in  the  account  will  not  be  questioned,  since  an  at- 
torney cannot  in  this  way  undo  his  client's  sworn  denials.  Kennedy  v. 
Kenna,  49  How.  Prac.  308. 

The  order  of  reference  is  therefore  affirmed,  with  $10  costs  and  dis- 
bursements, with  liberty,  however,  to  the  appellant  to  apply  at  Special 
Term  to  vacate  the  order  of  reference  upon  his  stipulation  admitting 
the  correctness  of  the  account. 
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PEOPLE  ex  rcl.  EOSENQUEST  et  al.  t.  DONNELLY,  Supreme  Court 

Justice. 

(Supreme  Court,  Appellate  Division,  First  Department    June  18,  1915.) 

1.  judguent  <s=3l23 — ^adsioh  to  fobeclosx  moktqaoe — default  judgment 

— Statutes. 

In  an  action  to  foreclose  a  mortgage  on  real  property,  where  defend- 
ants were  all  served  within  the  state,  there  being  no  infants  or  Incompe- 
tents, and  were  all  in  default,  and  plaintiff  served  a  notice  of  motion  on 
all  the  defendants  who  appeared  for  Judgment  as  demanded  in  the  com- 
plaint, on  which  motion  none  of  the  defendants  appeared  and  the  appli- 
cation for  judgment  was  not  opposed,  whereupon  the  court  appointed  a 
referee  to  compute  the  amount  due,  plaintiff,  without  further  notice  to 
the  defendants  who  had  appeared,  was  entitled  to  judgment  of  foreclosure 
ana  sale.  JNeltner  Code  Civ.  Proc.  i§  1214,  1215,  1219,  relating  to  applica- 
tion to  the  court  for  judgment  by  default,  t6  the  proceedings  thereon,  and 
prescribing  when  a  defendant  in  default  is  entitled  to  notice,  nor  rule  60 
of  the  General  Rules  of  Practice,  relating  to  reference  on  failure  to  an- 
swer on  mortgage  foreclosure,  requires  more  than  one  notice  of  tte  ap- 
plication for  judgment  in  case  of  default  in  an  action  to  foreclose  a 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §S  167,  211-221, 
22»-225;   Dec.  Dig.  «=»128.] 

2.  Mandamus  ^=>4t — Judicial  Action — Entey  or  Default  Judgment. 

Where  the  judge  at  Special  Term  erroneously  refused  to  enter  judg- 
ment by  default  without  a  notice  of  motion  therefor,  plaintiff's  proper 
course  was  to  have  an  order  entered  denying  his  application  and  to  ap- 
peal therefrom,  and  not  to  apply  to  the  Appellate  Division  for  mandamus 
against  the  judge. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  {{  9-21,  24-34 ; 
Dec.  Dig.  «=>4.] 

Action  by  the  People,  on  the  relation  of  Eugene  H.  Rosenquest  and 
others,  as  executors,  etc.,  against  Thomas  F.  Donnelly,  as  Justice  of  the 
Supreme  Court  Original  motion  for  a  peremptory  writ  of  manda- 
mus, directed  to  the  justice,  to  require  him  to  enter  a  judgment  by  de- 
fault in  favor  of  the  plaintiff.    Proceeding  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Alfred  B.  Cruikshank,  of  New  York  City,  for  relators. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (Joel  J.  Squier, 
and  George  E.  Draper,  both  of  New  York  City,  on  the  brief),  for  re- 
spondent. 

INGRAHAM,  P.  J.  [1]  This  is  an  application  to  this  court  for  a 
mandamus  directed  to  a  justice  of  the  Supreme  Court  requiring  him  to 
grant  and  sign  a  judgment  of  foreclosure.  The  action  was  to  foreclose 
a  mortgage  on  real  property  in  the  city  of  New  York,  and  was  com- 
menced March  17,  1915.  Defendants  were  all  served  within  this  juris- 
diction, there  being  no  infants,  incompetents,  or  absentees.  Three  of 
the  defendants  appeared,  but  none  of  them  answered,  so  all  the  de- 
fendants were  in  default.  Whereupon  the  plaintiff  served  a  notice  of 
motion  on  all  the  defendants  who  had  appeared,  returnable  May  10, 
1915,  for  judgment  as  demanded  in  the  complaint.    On  that  motion 
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none  of  the  defendants  appeared,  and  the  application  for  judgment  was 
not  opposed,  whereupon  the  court  appointed  a  referee  to  compute,  and, 
the  referee  having  reported  the  amount  due  upon  the  mortgage,  the 
plaintiff  then  made  application,  without  further  notice,  for  judgment 
This  application  was  made  at  the  Special  Term  of  the  Supreme  Court 
at  which  the  application  for  judgment  was  pending,  presided  over  by 
the  same  justice  who  heard  the  original  application  and  who  had  ap- 
pointed the  referee  to  compute.  The  court  refused  to  enter  this  judg- 
ment without  another  notice  of  motion  to  the  defendants  who  had 
appeared,  and  filed  a  memorandum  opinion  stating  his  grounds,  where- 
upon the  relators  served  a  notice  of  motion  on  the  justice  of  the  Su- 
preme Court  presiding  at  Special  Term  for  a  mandamus  requiring  him 
to  sign  the  proper  judgment  of  foreclosure  and  sale.  Notice  of  the  ap- 
plication was  also  given  to  the  defendants  who  had  appeared  in  the  ac- 
tion, but  they  did  not  appear  in  opposition  to  the  motion.  The  corpora- 
tion counsel,  however,  appeared  for  the  justice  who  presided  at  the 
Special  Term  at  which  the  application  had  been  made,  but  did  not  raise 
any  objection  to  the  proceeding  as  not  the  proper  one  to  raise  the  ques- 
tion ;  the  proceeding  having  been  apparently  submitted  to  obtain  a  rul- 
ing as  to  whether  another  notice  of  application  for  judgment  was 
necessary. 

I  think  it  was  not.  The  defendants  all  being  in  default,  and  there 
being  no  infants,  incompetents,  or  absentees,  the  plaintiff  was  entitled 
to  the  usual  judgment  of  foreclosure  and  sale.  He  made  a  proper  mo- 
tion returnable  at  Special  Term  of  the  Supreme  Court,  asking  for  such 
judgment.  There  being  no  appearance  in  opposition  to  his  applica- 
tion, plaintiff  was  entitled  to  have  the  usual  judgment  of  foreclosure  and 
sale  entered.  The  amount  due  to  the  plaintiff  appeared  by  the  simi- 
mons  and  complaint,  to  which  there  was  no  answer,  and  all  that  was 
necessary  was  a  mere  computation  of  the  interest.  This  the  court  it- 
self could  have  computed,  or  could  have  directed  the  clerk  or  a  referee 
to  compute.  It  was  a  mere  formal  computation,  based  upon  the  allega- 
tions of  the  complaint,  which  were  admitted  by  the  failure  to  answer. 
The  application  was  for  a  final  judgment,  and  to  that  no  one  appeared 
to  object.  After  this  computation,  which  was  really  a  part  of  the 
application  for  judgment,  we  think  that  the  plaintiff  in  the  action  was 
entitled  to  the  usual  decree  of  foreclosure  as  the  granting  of  the  original 
motion  for  judgment  on  default.  The  application  for  judgment  was 
before  the  court.  The  parties  had  regular  notice.  The  defendants  all 
being  in  court,  and  there  being  no  reason  presented  to  the  court  why  the 
judgment  should  not  be  granted,  a  further  notice  of  motion  would  be  an 
unmeaning  and  useless  ceremony. 

None  of  the  cases  cited  present  this  question,  nor  do  either  sections 
1214,  1215,  and  1219  of  the  Code  of  Civil  Procedure,  or  rule  60  of  the 
General  Rules  of  Practice,  require  more  than  one  notice  of  the  applica- 
tion for  judgment  in  case  of  a  default  in  an  action  for  foreclosure  of  a 
mortgage.  The  defendants  who  appeared  had  a  right  to  notice  of  mo- 
tion for  the  application  for  judgment.  They  had  such  notice.  No  ob- 
jection having  been  presented,  plaintiff  was  entitled  to  the  usual  judg- 
ment in -such  an  action.    It  was  not  an  ex  parte  applicartion  for  judg- 
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ment,  but,  the  application  for  judgment  being  before  the  court  at  Special 
Term,  Part  I,  as  required,  by  the  rules  of  this  department,  after  the 
computation,  that  court  having  the  application  for  judgment  before  it 
undetermined,  and  the  amount  due  plaintiff  having  been  ascertained,  it 
was  proper  for  that  court  to  enter  the  appropriate  judgment.  We  think, 
therefore,  that  the  plaintiff  was  entitled  to  have  the  judgment  entered. 

[2]  We  think,  however,  that  the  proper  practice  for  the  relator  was 
to  have  asked  the  justice  presiding  to  make  an  order  denying  his  ap- 
plication for  judgment,  and  to  have  appealed  from  that  order ;  and  un- 
der the  circumstances,  as  we  are  satisfied  that  the  learned  justice  will, 
on  this  expression  of  our  views,  grant  the  proper  judgment,  we  refrain 
from  directing  mandamus,  and  will  simply  dismiss  the  proceeding  with- 
out costs. 

Settle  order  on  notice.   All  concur. 


LEMBECK  ft  BETZ  EAGLE  BREWING  CO.  V.  ROSENSTEIN, 
(Supreme  Court,  Appellate  DlvlBion,  Second  Department    June  4,  1915.) 

1.  DXXDS  €=»138 — RBSEBVATIONB  and  BXCKPnONB — ^ElFKCT  ON  TiTLB. 

Where  a  deed  contains  an  exception,  title  thereto  Is  retained  In  the 
grantor;  but,  where  the  deed  contains  a  reserration,  the  fee  passes  to 
the  grantee. 

[Ed.  Note. — ^For  other  cases,  see  Deeds,  Cent  Dig^  ^  456;  Dea  Dig. 
«=3l38.] 

2.  Easements  ®=»14 — Reservations  and  Exceptions. 

An  easement  for  a  right  of  way,  newly  created,  cannot  be  made  the  sub- 
ject of  an  exception  or  reservation,  since  It  Is  neither  a  parcel  <rf  the 
thing  granted,  nor  docs  It  Issue  therefrom. 

[Ed.  Note. — For  other  cases,  see  Easements,  Cent  Dig.  {  40;  Dec. 
Dig.  <S=>14.] 

S.  Dkdication  ®=>55 — RESSBVAiaoNS  and  Exciptions — Tnxx. 

In  a  conveyance  of  land,  where  a  strip  Is  retained  as  a  pnblic  highway, 
an  easement  only  Is  created,  and  the  fee  to  the  land  vests  In  the  grantees. 

[Ed.  Note. — For  other  cases,  see  Dedication,  Cent  Dig.  {§  98,  99,  101, 
102;   Dec.  Dig.  «=>56.] 

4.  HiQHWATS  <S=>79 — ^Abandonment — ^Presuuftions. 

An  easement  over  private  land  for  highway  purposes  may  be  lost  by  a 
nonuser;  an  extinguishment  thereof,  by  abandonment  for  a  long  time, 
being  presumed. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  §{  279,  281-287 ; 
Dec.  Dig.  <S=»79.] 

5.  Hiohways  €=»79 — Abandonment — ^Nonvseb — Stattjtobt  Restbictions. 

Where  a  strip  eight  rods  wide  was  reserved  from  an  ancient  patent  for 
highway  purposes,  and  by  statute  the  strip  was  subsequently  limited  to 
three  rods,  there  was  an  abandonment  of  user  as  to  the  remaining  five 
rods,  which  reverted  to  the  patentee. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  {J  279,  281-287 ; 
Dec.  Dig.  ®=»79.] 

6.  HlQHWATS  ®s>79 — ^Dj8C0NI3N1TANCK — ^ABANDONMENT. 

From  an  ancient  patent  was  excepted  a  strip  eight  rods  wide  for  the 
use  of  a  highway.  Subsequently  by  statute  such  highway  was  restricted 
to  a  width  of  three  rods.    It  appeared  that  it  would  have  been  impractl- 
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cable  to  have  constructed  a  road  of  a  greater  width.  The  road  actually 
constructed  did  not  In  all  respects  comply  .with  the  descrlptitm  of  the 
highway  reserved  In  the  patent  Held,  that  the  acceptance  of  the  new 
road  in  place  of  the  old  was  conclusive  as  to  the  abandonment  of  the  old. 
[Ed.  Note.— For  other  cases,  see  Highways,  Cent.  Dig.  {}  279,  281-287; 
Dec.  Dig.  <8=>79.] 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  the  Lembeck  &  Betz  Eagle  Brewing  Company  against 
John  H.  Rosenstein.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

The  following  was  the  opinion  of  Kapper,  J.,  at  Special  Term: 

In  three  patents,  two  granted  by  Gov.  Andros,  dated,  respectively,  December 
1,  1680,  and  December  2,  1680,  and  the  third  by  Gov.  Dongan,  dated  March  17, 
1685,  of  lands  in  Richmond  county,  within  one  of  which  the  premises  are  sit- 
uated, and  the  title  to  which  the  plaintiff,  as  vendee  under  a  contract  of  sale, 
objects,  the  clause  appears  in  each  patent,  after  describing  the  areas  granted, 
substantially  as  follows:  "There  being  eigh  rodd  in  breadth  by  the  waterside 
left  for  a  highway."  The  plaintiff's  objection  to  the  title  is  that  by  these  patents 
there  was  excepted  from  the  grant  a  strip  eight  rods  in  width,  which  now 
constitutes  a  public  highway,  the  title  to  which  is  In  the  state  of  New  York. 
The  question  is  important  in  that  it  affects  a  great  number  of  parcels  of  land 
upon  Staten  Island,  aU  of  which  have  been  dealt  with  for  an  indefinitely 
long  period  as  wholly  unaffected  by  the  clauses  in  the  patents  referred  to. 
Much  of  the  discussion  in  plaintiff's  behalf  is  devoted  to  the  claim  that  this 
«lght-rod  strip  constitutes  an  exception  to  the  grant  or  patent  whereby  title 
thereto  remained  in  the  crown  and  subsequently  in  the  state  by  virtue  of 
Its  succession  to  the  rights  of  the  crown.  The  reading  of  the  descriptions  in 
the  patents  convinces  me  that  the  eight-rod  strip  was  not  excepted,  but  that, 
at  best,  a  public  easement  was  reserved  therein  for  the  purposes  of  a  highway. 
Without  particularizing  the  descriptions  of  the  lands,  as  set  forth  in  the  pat- 
ents, it  suffices  to  say  that  they  all  run  to  and  along  the  waterside,  whilst  the 
clauses  regarding  the  eight-rod  strip  expresses  it  as  "left  by  the  waterside," 
and  hence  the  eight-rod  strip  was  within  the  description  of  the  area  granted 
by  the  patents. 

[1]  The  broad  distinction  between  exceptions  and  reservations  in  deeds,  for 
the  purpose  of  determining  ownership  in  land,  retains  the  title  in  the  grantor, 
where  the  deed  contains  an  exception,  but  passes  the  fee  to  the  grantee 
where  there  Is  a  reservation. 

[2]  But,  according  to  the  strict  rules  of  law,  an  easement,  such  as  a  right 
■of  way  newly  created,  cannot  be  made  the  subject  of  an  exception  or  reserva- 
tion, because  "it  is  neither  parcel  of  the  thing  granted,  nor  is  it  issuing  out  of 
the  thing  granted ;  the  former  being  essential  to  an  exception  and  the  latter  to 
«  reservation."    Jones  on  Easements,  §  89. 

[3]  In  this  case  a  right  of  public  passage  only  was  intended,  as  I  view  It, 
and  that  therefore  vested  the  fee  In  the  patentees,  subject  to  public  easement. 
As  was  said  in  Bradley  v.  Crane,  201  N.  Y.  25,  94  N.  B.  363:  "There  is  nothing 
inconsistent  in  the  public  use  of  land  as  a  road  and  the  retention  by  the 
landowners  of  the  fee,  subject  to  the  easement" 

[4]  The  next  question  is  whether  this  is  an  existing  easement  or  whether  it 
must  be  deemed  to  have  been  lost  by  nonuser.  There  is  not  a  scintilla  of  evi- 
dence in  the  case  of  the  acceptance  by  the  public  of  this  eight-rod  strip  for  a 
highway  nor  of  the  establishment  of  such  a  highway  nor  of  the  user  as  a 
highway,  of  the  eight-rod  strip,  in  any  manner,  shape,  or  form ;  and,  assuming 
a  public  easement  to  have  been  created  by  the  patents  themselves,  it  is  a  well- 
settled  rule  that  such  an  easement  in  a  highway  may  be  lost  by  nonuser,  an 
extinguishment  of  it  by  abandonment  for  a  long  time  being  presumed.  Wash- 
bum's  Easements  and  Servitudes  (4th  EJd.)  p.  717. 

[6]  The  case  at  bar  is  not  to  be  treated  as  one  of  an  encroachment  upon  a 
highway  which  may  not  be  permitted  to  destroy  the  public's  right  therein, 
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but  ratber  as  one  of  a  contemplated  highway  never  accepted  or  used.  Mote- 
over,  the  state  Intended  by  Its  own  sovereign  act  to  abandon  Its  easement  as 
reserved  in  the  patents.  The  colonial  statutes  (chapter  131  of  the  Laws  of 
1703,  and  chapter  144  of  the  Laws  of  1704)  created  the  "great  road"  In  Rich- 
mond county,  defining  its  breadth  as  four  rods,  at  the  same  time  declaring  the 
"lesser  roads"  in  said  county  to  be  three  rods  in  breadth,  with  the  proviso  that 
the  three-rod  breadth  of  the  lesser  roads  was  not  to  apjdy  to  roads  through 
the  lands  of  persons  whose  patents  required  the  allowance  of  a  "greater 
breadth  for  roads  and  highways."  Notwithstanding  the  "greater  breadth" 
of  roads  here  specified  as  projected  through  patented  lands,  they  were  none  the 
less  "lesser  roads,"  within  the  meaning  of  these  colonial  statutes,  as  the 
context  of  the  act  shows  that  but  one  "great  road"  was  intended  In  Richmond 
county;  all  others  being  defined  as  'lesser  roads."  The  colonial  statute  of 
1719  (chapter  372),  after  reciting  the  preceding  acts,  including  the  proviso  as 
to  the  greater  width  of  roads  which  ran  through  lands  of  persons  who  by  their 
patents  were  obliged  to  allow  a  greater  breadth  than  the '  three  rods,  further 
recites  that  this  proviso  concerning  the  lesser  roads  has  occasioned  "several 
unhappy  differences  •  •  •  amongst  the  Inhabitants."  The  act  then  con- 
tinues that  to  prevent  any  further  differences  that  shall  or  may  arise  In  or 
about  the  lesser  roads  in  said  counties,  "that  the  said  Exception,  ProrLsoe  or 
Clause  in  the  said  Act  mentioned  for  the  breadth  of  the  lesser  roads  in  the 
County  shall  be  and  is  hereby  repealed,  made  null,  void  and  of  none  Effect 
And  the  said  Lesser  Roads  in  the  County  aforesaid  shall  be  of  the  breadth  of 
three  Redd  and  no  more,  anything  In  said  act  or  any  other  act  contained  to 
the  Contrary  in  any  wise  notwithstanding." 

It  is  clear,  therefore,  to  my  mind,  that  the  colonial  statute  last  referred  to 
reduced  the  width  of  the  contemplated  highway  in  question  from  eight  rods 
to  three  rods,  and  It  must  be  held  that  as  to  the  remaining  five  rods  there 
was  an  abandonment  by  the  sovereign  of  its  right  of  user,  and  that  the  same 
reverted  to  the  patentee.  Blackman  v.  Biley,  13$  N.  Y.  327,  328,  34  N.  E. 
214 ;   Bradley  v.  Crane,  201  N.  X.  22,  04  N.  E.  359. 

[6]  The  evidence,  while  somewhat  meager,  would  tend  to  show  that  the 
laying  out  of  the  road  of  any  width  by  the  waterside  in  Richmond  county 
and  adjacent  to  the  premises  in  question  would  have  been  quite  impracticable, 
owing  to  the  propinquity  of  an  embankment  some  40  feet  or  thereaboaf]  iii 
height.  And  so  it  is  found  that  in  1705  there  was  duly  laid  out,  by  legal  pro- 
ceedings, duly  recorded,  a  public  highway,  three  rods  wide,  to  be  measured 
"from  the  edge  of  the  bank."  We  find  that  these  proceedings  were  supple- 
mented in  1774  and  1802  by  more  specific  descriptions  and  by  a  .reduction  of 
the  width  of  the  road  to  2%  rods,  but  still  retaining  its  location  npou  tills 
bank.  That  road,  known  to  the  inhabitants  from  the  earliest  memory  of 
those  now  living  as  well  as  historically,  has  always  been  called  the  Shore  Road, 
and  by  present  public  records  under  the  name  of  "Richmond  Terrace,"  a 
handsome  and  modern  street,  as  Its  physical  presence  clearly  showH.  Id 
Blackman  v.  Riley,  supra,  the  court  at  page  329  N.  Y.,  at  page  216  of 
34  N.  E.,  say:  "This  may  be,  perhaps,  regarded  as  slight  and  unsatisfactory 
evidence  as  to  the  actual  width  of  the  road,  and  we  may  admit  It  would  be 
if  It  were  applied  to  matters  of  recent  occurrence.  We  must  continually  bear 
In  mind  that  we  are  inquiring  as  to  matters  which  happened  more  than  a  cen- 
tury ago,  and  we  must  be  content  to  rest  upon  such  slight  evidence  as  survives 
those  times."  Applying  the  view  so  expressed  by  the  Court  of  Appeals  to  the 
case  at  bar,  the  conclusion  is  formed  that  the  "Shore  Road"  or  "Richmond 
Terrace"  constitutes  the  public  easement  in  the  patented  lands  hereinbefore 
referred  to.  This  conclusion  is  properly  derivable  from  the  fact  that  no  high- 
way other  than  this  was  ever  known  to  exist  within  fhe  area  of  the  patented 
lands,  paralleling  or  contiguous  to  the  waterside;  that  It  was  the  only 
practicable  or  feasible  land  "by  the  waterside"  for  the  location  of  the  road- 
way ;  that  the  public  has  acquiesced  in  that  situation  for  over  two  centuries ; 
that  the  patentees  and  their  successors  have  built  upon  and  used,  as  private 
owners  may,  with  the  acquiescence  of  the  state,  the  land  between  Richmond 
Terrace  and  the  high-water  line  or  waterside,  and,  it  seems  to  me,  that,  if 
there  ever  was  a  case  of  legal  presumption  of  an  abandonment  of  a  highway 
by  the  public  acceptance  and  adoption  of  another  and  more  convenient  con- 
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Uguons  highway,  the  case  at  bar  Is  such.  In  fact,  had  the  eight-rod  strip  ever 
been  used  as  a  highway.  Its  abandonment  by  presumption,  under  the  cir- 
cumstances here  existing,  should  be  found  as  a  matter  of  fact  If  a  high- 
way has  been  abandoned  for  a  great  length  of  time,  and  another  road  has  been 
opened,  traveled  by  the  public,  and  recognized  by  the  public  authorities,  an 
abandonment  may  be  presumed.  "The  acceptance  of  the  new  way  In  place  of 
the  old  may  be  regarded  as  conclusive  of  the  abandonment  of  the  old."  Jones 
on  Easements,  |  538,  citing  cases.  The  complaint  must  be  dismissed,  with 
judgment  for  the  defendant  upon  his  counterclaim  decreeing  specific  per- 
formance, with  costs.  Findings  In  accordance  with  the  foregoing  may  be 
submitted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CAR,  RICH,  and 
PUTNAM,  JJ. 

D.  Eugene  Blankenhorn,  of  Jersey  City,  N.  J.,  for  appellant 
James  E.  Kelly,  of  New  York  City,  for  respondent 

PER  CURIAM.    Judgment  affirmed,  with  costs,  on  the  opinion  of 
Mr.  Justice  Kapper,  at  Special  Term.   All  concur. 


JOACHIMSTHAL  v.  U.  S.  METAL  &  MFG.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  14,  1915.) 

Saues  <©=>347 — Recovebt  of  Price — ^NoNPEarosMANCE  by  Sei,i,eb. 

Where,  In  an  action  for  the  price  of  "bundled  roofing  free  from  tin  and 
galvanized  iron,"  which  was  rejected  by  defendant,  the  evidence  showed 
that  the  roofing  rejected  was  not  free  from,  tin  and  galvanized  Iron,  plain- 
tiff could  not  recover,  in  the  absence  of  proof  that  he  signed  the  con- 
tract through  fraud,  mistalce,  or  misapprehension,  even  though  his  contro- 
verted evidence  that  there  was  no  such  roofing  as  that  described  In  the 
contract  to  be  accepted  is  true. 

[Kd.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  Si  962-972 ;  Dec.  Dig. 
<g=!>347.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Julius  Joachimsthal  against  the  U.  S".  Metal  &  Manufac- 
turing Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Hardy,  StanclifFe  &  Whitaker,  of  New  York  City  (Henry  M.  Carpen- 
ter, of  New  York  City,  of  counsel),  for  appellant. 
M.  A.  Lesser,  of  New  York  City,  for  respondent 

WHITAKER,  J-  The  complaint  alleges  that  in  November,  1914, 
plaintiff  agreed  to  sell  to  defendant  and  defendant  agreed  to  purchase 
of  plaintiff  one  car  load  of  "bundled  roofing  tin"  at  the  agreed  price 
of  $2.50  per  ton,  f .  o.  b.  Newark,  N.  J. ;  that  defendant  promised  to  pay 
for  said  goods  75  per  cent,  cash  on  receipt  of  bill  of  lading  with  invoice 
attached,  balance  in  30  days ;  that  plaintiff  shipped  and  delivered  to  de- 
fendant a  car  containing  the  goods,  and  sent  to  defendant  a  bill  of  lad- 
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ing  with  invoice  attached.  The  contract  referred  to  in  the  complaint 
was  in  writing,  and,  so  far  as  is  material  to  the  questions  involved,  is 
as  follows : 

"New  Tork,  November  23,  1914. 

"The  U.  S.  Metal  &  Manufacturing  Company  •  •  •  agrees  to  purchase, 
and  Julian  Joachlmstabl  •  •  •  agrees  to  sell  and  deliver  to  the  U.  S. 
Metal  &  Manufacturing  Ck>mpany  at  Newark,  N.  J.,  the  material  specified 
hereon.    •    •    ♦ 

"Material:  Bundled  roofing,  to  be  free  from  tin  and  galvanized  Iron. 

"Quantity:  One  car  load. 

'Trice:  $2.50,  f.  o.  b.  P.  R.  R.  cars,  Newark.  N.  J. 

"Terms:  75  per  cent  cash  against  bill  of  lading. with  Invoice  attached;  bal- 
ance in  30  days. 

"Shipment:   To  the  Buchanan  Foundry  Company,  Lebanon,  Penna." 

The  defendant  as  a  defense  sets  up  the  contract,  and  alleges  that 
plaintiff  did  not  comply  therewith,  inasmuch  as  the  material  shipped  by 
the  plaintiff  was  not  as  described  in  the  contract,  was  not  "bundled 
roofing  free  from  tin  and  galvanized  iron,"  and  that  it  was  in  other 
respects  of  an  inferior  quality;  that  defendant  rejected  the  goods,  noti- 
fied the  plaintiff  of  such  rejection,  and  sold  the  goods  on  plaintiff's 
account  for  $6.99,  which  defendant  offered  plaintiff,  and  which  de- 
fendant now  holds  for  his  account. 

The  plaintiff  was  called  as  a  witness  and  testified  that  he  shipped 
goods  in  accordance  with  the  contract,  and  that  he  has  received  no  pay- 
ment therefor.    Upon  cross-examination  he  testified  as  follows ; 

"Q.  You  say  yon  shipped  bundled  roofing  tin?  A.  Yes.  Q.  Pursuant  to  this 
contract?  A.  Yes.  Q.  Was  there  any  galvanized  iron  in  that  car?  A.  There 
was  160  bundles  of  tin  we  shipped.  Q.  Was  there  any  galvanized  iron  in  the 
car?  A.  Yes;  I  think  there  was  some.  Q.  There  was  some  galvanized  iron? 
A.  Yes ;  about  400  or  500  pounds.  Outside  of  the  galvanized  iron,  all  the  rest 
was  bundled  roofing  tin." 

A  witness  called  by  plaintiff  also  testified  that  the  goods  shipped  un- 
der the  contract  consisted  of  bundles  of  roofing  tin,  and  that  it  was  in 
excellent  condition.  An  expert  witness  called  by  plaintiff  testified  that 
there  is  no  distinction  in  the  iron  and  metal  trade  between  roofing  and 
roofing  tin.  An  expert  witness  called  by  defendant  testified  as  fol- 
lows: 

"Q.  Would  bundled  roofing,  according  to  the  usage  of  the  trade,  be  called 
bundled  tin?  A.  It  might  be,  but  in  this  specific  case  It  would  not  be.  Q.  Is 
there  any  such  thing  as  bundled  roofing,  free  from  tin?  A.  There  ought  to  be; 
that  is  what  I  specified  on  the  sale.  Q.  Have  yon  ever  in  your  experience  seen 
bundled  roofing  free  from  tin?  A.  I  saw  some  from  a  car  purchased  this 
month.  Q.  That  was  bundled  roofing  free  from  tin?  A.  Yes.  Q.  What  was 
It?    A.  Sheet  iron." 

The  plaintiff  contends  that  there  is  no  such  article  as  bundled  roofing 
free  from  tin  and  galvanized  iron,  and  invokes  the  maxim,  "Lex  non 
cogit  ad  impossibilia."  The  evidence  is  not  sufficiently  conclusive  that 
there  is  no  such  thing  as  bundled  roofing  free  from  tin  and  galvanized 
iron  to  warrant  the  application  of  the  principle  embodied  in  the  maxim 
quoted.  The  defendant's  evidence  shows  that  there  is  such  a  thing. 
If  there  is  no  such  article,  the  plaintiff  certainly  cannot  claim  that  he 
delivered  it    The  plaintiff  made  an  express  contract  to  deliver  "bun- 
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died  roofing  free  from  tin  and  galvanized  iron."  He  is  in  the  metal 
business,  and  if  there  was  no  such  thing  it  is  difficult  to  see  why  he 
should  make  such  a  contract.  There  is  no  claim  made  that  he  signed 
the  contract  through  fraud,  mistake,  or  misapprehension.  His  own 
evidence  is  conclusive  that  he  did  not  ship  the  character  of  goods  called 
for  by  the  contract. 

The  question  of  quality  does  not  arise.  The  quality  of  the  goods 
which  plaintiff  shipped  may  have  been  of  the  best ;  but  they  were  not  of 
the  character  that  defendant  purchased  and  plaintiff  sold.  The  question 
presented  is  not  one  of  breach  of  warranty,  but  one  of  absolute  failure 
of  the  plaintiff  to  perform  his  contract.  He  was  required  to  ship  goods 
free  from  tin.  Had  the  defendant  purchased  wood,  a  delivery  of  tin, 
instead  of  wood,  would  not  have  been  a  breach  of  warranty,  but  would 
be  an  entire  failure  to  ship  the  article  purchased.  The  parties  them- 
selves made  this  contract,  and  the  court  cannot  substitute  a  new  or  dif- 
ferent contract  in  its  place,  when  one  of  the  parties  objects. 

The  judgment  should  be  reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 

GUY,  J.,  concurs.    LEHMAN,  J.,  concurs  in  result. 


BAUM  V.  STOCKELL  et  al.    (No.  7496.) 
(Supreme  Court,  Appellate  Division,  First  D^artment.    Jane  18,  ldl5.) 

1.  Pabtieb  iS=>54 — BaiNOiNa  in  New  Pakties — Supplemkntai   Suhuons. 

Where  it  is  desired  to  add  as  a  defendant  a  person  not  orlginallf 
named  in  the  summons,  the  proper  practice,  under  Code  Civ.  Proc.  {  453, 
is  to  move  for  leave  to  file  a  supplemental  summons. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent  Dig.  {  85;  Dec  Dig. 
«=354.] 

2.  PiXADiNO  <©=»279 — Amendment — Sufplkmentai.  Compi.aint. 

Where  matters  had  occurred  since  the  filing  of  the  suit,  or  matters 
unknown  to  plaintiff  had  come  to  his  knowledge,  they  should,  under  Code 
Civ.  Proc.  §  544,  be  set  up  by  supplemental  complaint 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  S{  836-841 ;  Dec. 
Dig.  «=»279.] 

3.  Pleading  ^=9279 — Supplemental  Complaint — Sufficiency, 

On  motion  for  leave  to  serve  a  supplemental  complaint  neither  the 
sufficiency  of  the  pleading,  the  relevancy  <tf  the  allegations,  nor  a  defect 
of  parties,  is  to  be  considered. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §|  836-841 ;  Dec. 
Dig.  <S=>279.1 
t  Motions  «=>64 — Renewal — Leave  to  Renew. 

Plaintiff  assumed  to  serve  a  supplemental  summons  and  complaint 
without  obtaining  leave  of  the  court  and  the  complaint  was  stricken  out 
whereupon  plaintiff  moved  for  an  amendment  of  the  summons  nunc  pro 
tunc  to  conform  to  the  amended  complaint  as  served.  Held,  that  a  denial 
of  that  motion,  with  leave  to  renew,  would  not  prevent  plaintiff  from 
subsequently  moving  for  leave  to  serve  a  supplemental  summons  and 
complaint. 

[Ed.  Note.— For  other  cases,  see  Motions,  Cent  Dig.  |§  88,  90;  Dec.  Dig, 
«=»64.] 

^=9Far  other  cases  iee  same  topic  ft  KEY-NUMBER  In  all  Ker-Numbered  Digests  &  Indexek 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Frank  W.  Baum,  individually  and  as  a  committee  of  the 
person  and  estate  of  Annie  E.  Curtis,  and  on  behalf  of  all  other  stock- 
holders Qf  the  Publishers'  Plate  Company,  against  Victor  H.  Stockell, 
as  assignee  for  the  benefit  of  creditors  of  the  Publishers'  Plate  Com- 
pany, Louis  B.  Hasbrouck,  and  others.  From  an  order  denying  a 
motion  for  leave  to  serve  a  supplemental  summons  and  complaint, 
plaintiff  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Isidor  Unger,  of  New  York  City  (James  B.  McGarvey,  of  New  York 
City,  on  the  brief),  for  appellant. 

Henry  J.  Wehle,  of  New  York  City  (John  H.  Judge,  of  New 
York  City,  on  the  brief),  for  respondent  Hasbrouck. 

Lawrence  S.  Coit,  of  New  York  City,  for  respondent  Quinn. 

Reginald  H.  Schenck,  of  New  York  City  (Charles  S.  Daley,  of  New 
York  City,  on  the  brief),  for  respondent  Stockell. 

LAUGHLIN,  J.  This  is  an  action  by  a  stockholder,  in  behalf  of 
himself  and  all  other  stockholders  of  the  Publishers'  Plate  Company, 
in  the  right  of  the  company  primarily  to  compel  the  defendants  Has- 
brouck, Carley,  and  Quinn  to  account  to  the  company,  by  accounting 
to  the  defendant  Stockell  as  assignee  for  the  benefit  of  its  creditors, 
for  alleged  mismanagement  and  waste  by"  them  as  its  directors  and 
officers! 

[1]  The  original  complaint  shows  that  974  shares  of  a  total  issue 
of  1,000  shares  of  the  capital  stock  of  said  company  were  owned  by 
Benjamin  F.  Curtis,  who  died  on  the  28th  day  of  October,  1908, 
leaving  a  last  will  and  testament,  naming  the  defendant  Hasbrouck 
as  executor;  that  Hasbrouck  qualified,  and  is  still  acting  as  such 
executor;  that  from  the  31st  day  of  October,  1908,  only  three  days 
after  the  death  of  said  Curtis,  and  until  the  assignment  of  the  corpora- 
tion for  the  benefit  of  creditors,  Hasbrouck,  Carley,  and  Quinn  were 
its  sole  directors  and  officers,  and  had  entire  charge  and  control  of  its 
business.  The  original  complaint  also  set  forth  various  acts  alleged 
to  have  been  performed  by  the  defendants  Hasbrouck,  Carley,  and 
Quinn,  pursuant  to  an  agreement  constituting  a  conspiracy  to  dissi- 
pate the  assets  of  the  corporation  and  to  appropriate  its  funds  to  their 
own  use,  benefit,  and  advantage,  and  charged  that  an  action  was 
brought  by  Hasbrouck  as  executor  against  the  corporation  on  a  claim 
for  $6,(XX),  which,  however,  it  was  alleged  Hasbrouck  as  executor  "has 
now  abandoned."  Hasbrouck  as  executor  was  not  joined  as  a  party 
defendant.  The  motion  made  was  for  leave  to  bring  him  in  as  exec- 
utor by  a  supplemental  summons.  That  is  the  remedy  prescribed  by 
section  453  of  the  Code  of  Civil  Procedure  for  adding  a  party  defend- 
ant not  originally  named  in  the  summons,  and  counsel  for  respond- 
ents are  in  error  in  contending  that  the  application  should  have  been 
for  leave  to  amend  the  summons. 

[2,3]  Plaintiff  also  asked  leave  to  serve  a  supplemental  complaint, 
alleging  various  steps  taken  by  Hasbrouck  as  executor  in  said  acticMi-, 
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taken  since  the  commencement  of  this  action  and  before  the  com- 
mencement thereof,  but  unknown  to  plaintiff  at  the  time,  toward  pros- 
ecuting and  bringing  the  action  to  trial.  Those  allegations  afford  the 
proper  basis  for  a  supplemental  complaint  under  section  544  of  the 
Code  of  Civil  Procedure;  and  the  further  allegations  of  collusion 
between  Hasbrouck  as  executor  and  the  assignee,  by  which  it  is  intend- 
ed to  permit  a  recovery  without  regard  to  the  merits  of  the  claim,  and 
the  prayer  for  an  injunction  enjoining  the  prosecution  of  the  action  by 
Hasbrouck  as  executor,  render  it  proper  that  the  supplemental  sum- 
mons be  issued,  and  that  the  service  of  a  supplemental  complaint  be 
authorized.  The  appellant's  practice  is  in  all  respects  in  accordance 
with  that  prescribed  by  the  Code  of  Civil  Procedure  and  the  motion 
should  have  been  granted.  Herbert  v.  De  Murias,  115  App.  Div.  453, 
101  N.  Y.  Supp.  381;  Sand  v.  Borman,  134  App.  Div.  651,  119  N.  Y. 
tfupp.  454 ;  Code  Civ.  Proc.  §§  544,  453.  There  is  no  merit  to  any  of 
the  points  made  by  respondents.  On  such  a  motion  neither  the  suffi- 
ciency of  the  pleading,  nor  the  relevancy  of  all  the  allegations,  nor  a 
defect  of  parties  plaintiff  or  defendant,  is  to  be  considered.  Brew- 
ster v.  Brewster,  138  App.  Div.  139,  122  N.  Y.  Supp.  1019. 

[4]  It  is  quite  clear  that  this  relief  is  not  barred  by  a  former  or- 
der. The  plaintiff  assumed  to  serve  an  amended  summons  and  com- 
plaint adding  Hasbrouck  as  executor  without  obtaining  leave  of  the 
court,  and  that  complaint  was  stricken  out  on  motion  of  the  assignee. 
When  the  assignee  made  that  motion  the  plaintiff  moved  for  an  amend- 
ment of  the  summons  nunc  pro  tunc  to  conform  to  the  amended  com- 
plaint as  served.  That  motion  was  denied,  with  leave  to  renew.  The 
leave  thus  granted,  if  construed  literally,  was  not  proper  practice,  and, 
construed  strictly,  the  order  in  no  manner  affects  the  motion  for 
leave  to  bring  in  Hasbrouck  by  a  supplemental  summons  and  to  serve 
a  supplemental  complaint.  The  order,  however,  was  intended  to  au- 
thorize a  proper  motion  for  the  relief  desired,  and  this  motion  was 
made  within  the  time  limited  as  extended. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  motion  granted,  with  $10  costs.    All  concur. 


WOLFE  T.  BLUE  RIBBON  AUTO  &  CARHIAGB  CO.     (No.  T491.) 
(Supreme  Court,  Appellate  DiTision,  First  Department    June  18,  1915.) 

1.  Action  <S=^9 — Stay  of  Pboceedinos — Otheb  Action  Pending. 

Where  one  who  had,  while  residing  in  another  state,  been  nonsuited  In 
two  actions  against  the  same  defendant  in  that  state,  thereafter  brought 
another  action  for  the  same  cause  in  New  York,  the  proceedings  therein 
will  not  be  stayed  because  of  an  injunction  issued  by  the  courts  of  the 
other  state  against  the  further  prosecution  of  any  action,  where  plain- 
tiff claimed  that  be  was  now  a  resident  of  New  York,  and  that  the  in- 
junction had  never  been  served  on  him  In  the  other  state,  since  those 
two  issues  of  fact  ought  not  to  be  decided  on  affidavit,  but  can  be  raised 
by  the  answer  as  a  bar  to  the  action  and  determined  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent  Dig.  {{  744-751;  Dec. 
Dig.  «=»69.] 

4s>For  other  cases  see  same  topic  &  KEY-NUMBER  iu  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


Sup.  Ct.)      WOLFE  V.  BLtJB  BIBBON  AUTO  *  CABBIAOE  OO.  1007 

2.  Costs  «=»277 — Bembdies  fob  Collection — Stat  or  Subsequent  Pboceed- 

INGS. 

A  subsequent  action  for  the  same  cause  against  the  same  defendant  will 
be  stayed  until  the  costs  awarded  against  the  plaintiff  in  the  prior  acticnx 
are  paid,  though  the  prior  action  was  brought  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  §§  1048-1060;  Dec. 
Dig.  <S=>277.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  Wolfe  against  the  Blue  Ribbon  Auto  &  Carriage 
Company.  From  an  order  denying  defendant's  motion  to  stay  fur- 
ther proceedings  in  the  action,  the  defendant  appeals.  Reversed,  and 
motion  granted,  until  the  costs  in  a  former  action  are  paid. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

William  L.  O'Brion,  of  New  York  City,  for  appellant. 
Rufus  M.  Overlander,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  plaintiff,  then  a  resident  of  Connecticut,  sued  the 
defendant,  a  Connecticut  corporation,  in  two  successive  actions  in  that 
state,  fdr  an  injury  suffered  in  Connecticut.  He  was  nonsuited  in  both 
actions,  and  a  judgment  was  entered  against  him  for  costs,  which  have 
not  been  paid.  After  he  had  been  nonsuited  in  his  second  action  in 
Connecticut,  plaintiff  came  into  this  state,  and,  as  he  claims,  became  a 
resident  here,  and  thereupon  commenced  this  action  for  the  same 
cause  of  action  upon  which  he  had  so  unsuccessfully  sued  in  Connecti- 
cut. As  soon  as  this  action  had  been  commenced,  defendant  began  an 
action  against  plaintiff  in  the  Supreme  Court  of  the  state  of  Connecti- 
cut, and  obtained  an  injunction  restraining  plaintiff  herein  from  com- 
mencing any  further  action  against  defendant  upon  said  claim.  This 
injunction,  it  is  said,  was  served  upon  plaintiff  in  the  state  of  Connecti- 
cut, although  he  denies  that  it  was  so  served.  Defendant  now  moves 
that  all  proceedings  on  the  part  of  plaintiff  in  this  action  be  stayed  until 
the  injunction  order  issued  in  Connecticut  be  vacated  or  set  aside,  and 
until  plaintiff  pays  to  defendant  the  costs  awarded  in  the  action  in 
Connecticut.    From  an  order  denying  this  motion  defendant  appeals. 

[1]  So  far  as  concerns  that  branch  of  the  motion  which  asks  that 
plaintiff's  proceedings  be  stayed  until  the  Connecticut  injunction  be 
vacated  or  set  aside,  we  think  that  under  the  circumstances  the  denial 
was  justified.  There  are  two  questions  of  fact  involved  which  we 
should  not  undertake  to  decide  upon  the  affidavits,  to  wit,  whether 
plaintiff  was  a  resident  of  this  state  or  of  Connecticut  when  he  be- 
gan this  action  and  the  injunction  order  was  served  in  Connecticut, 
and  whether  in  fact  that  injunction  order  was  ever  served  on  him.  If 
plaintiff  was  a  nonresident  of  this  state  when  he  commenced  this  ac- 
tion, that  fact  can  be  pleaded  by  answer,  as  can  the  effect  of  the  Con- 
necticut injunction  order,  if  it  be  in  law  a  bar  to  plaintiff's  prosecu- 
tion of  the  present  action. 

[2]  We  think,  however,  that  the  motion  should  have  been  granted 
to  the  extent  of  staying  further  proceedings  until  the  payment  of  the 
costs  incurred  in  the  Connecticut  action.    It  has  been  the  practice  of 

^s>For  oUier  casei  im  same  topic  ft  KET-NtmBBR  In  all  K«7-Nnmb«red  Digests  &  Indexea 
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the  courts  for  many  years  to  require  a  plaintiff,  who  has  unsuccess- 
fully sued  upon  a  cause  of  action  and  incurred  a  bill  of  costs,  to  pay 
those  costs  before  prosecuting  a  second  suit  against  the  same  defend- 
ant upon  the  same  cause  of  action.  This  is  to  afford  a  successful  de- 
fendant such  indemnity  against  further  annoyance  for  the  same  cause 
as  the  costs  of  the  former  action  will  furnish.  Ingrosso  v.  Bait.  &  Ohio 
R.  R.  Co.,  105  App.  Div.  494,  94  N.  Y.  Supp.  177.  "The  application 
of  the  rule  is  not  confined  to  actions  commenced  in  the  same  court 
(Perkins  v.  Hinman,  19  Johns.  237 ;  Jackson  v.  Carpenter,  3  Cow.  22), 
and  is  supported  by  the  same  reason  where  the  successive  actions  are 
brought  in  different  states  as  where  they  are  brought  in  different  courts 
in  the  same  state. 

The  order  appealed  from  must  be  reversed,  and  the  motion  granted, 
to  the  extent  above  indicated,  with  $10  costs  and  disbursements  to 
appellant    Settle  order  on  notice. 

Mclaughlin,  LAUGHLIN,  and  CLARKE,  JJ.,  concur.  IN- 
GRAHAM,  P.  J.,  concurs  in  result. 


In  re  FISCHEE.    (Na  7500.) 
(Supreme  Court,  Appellate  Division,  First  Department    June  18,  1915.) 

1.  MOBTOAOES    ^=471 — ReCEIVEBS — LlABIUTir. 

A  receiver  of  the  rents  of  mortgaged  premises  pending  foreclosure  may 
not  make  repairs  on  the  premises  without  authority  of  the  court,  and  one 
injured  by  a  defect  In  the  premises  may  not  sue  the  receiver  in  bis  official 
capacity,  for  neither  he  nor  the  funds  in  liis  Iiands  are  liable  for  the 
injuries. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  SS  1383,  1385; 
Dtec.  Dig.  <&=»471.] 

2.  Beceivebs  ®=>174 — Affucation  fob  I^avb  to  Sub  Rkceiter — Detebmi- 

NATION  BT  Court. 

Where  leave  of  the  court  is  required  to  the  bringing  ct  an  action  against 
a  receiver,  and  vrhere,  if  leave  be  granted,  the  distribution  of  the  fond 
In  the  bands  of  the  receiver  would  be  indefinitely  postponed,  the  court  may 
determine  whether  there  is  any  liability  for  any  act  performed  by  the 
receiver  In  his  official  capacity  which  gives  a  cause  of  action  against  him, 
or  which  gives  the  party  praying  for  leave  to  sue  any  right  in  any  fund 
in  the  liands  of  the  receiver. 

[Ed.  Note. — ^For  other  cases,  see  Receivers,  Cent  Dig.  {{  333-343;  Dec 
Dig.  <Sss>174.} 

Appeal  from  Special  Term,  New  York  County. 

Application  by  Annie  Fischer  for  leave  to  sue  Gilbert  Ridler,  re- 
ceiver of  the  rents,  issues,  and  profits  of  mortgaged  premises.  From 
an  order  denying  the  motion  of  the  receiver  to  vacate  an  ex  parte  order 
granting  leave  to  sue  him  as  receiver,  he  appeals.  Reversed,  and  mo- 
tion granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN, CLARKE,  and  SCOTT,  JJ. 

Henry  F.  Miller,  of  New  York  City,  for  appellant. 
Edward  A.  Scott,  of  New  York  City,  for  respondent 

^=»For  other  cases  see  seme  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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LAUGHLIN,  J.  In  an  action  to  foreclose  a  mortgage  on  preniises 
Nos.  344  and  346  East  Forty-Sixth  street,  borough  of  Manhattan,  New 
York,  appellant  was  duly  appointed  receiver  of  the  rents,  issues,  and 
profits.  During  such  receivership,  Annie  Fisher,  claiming  to  have  sus- 
tained personal  injuries  by  reason  of  a  defective  condition  of  a  stairway 
in  the  building  on  the  premises  No.  346  East  Forty-Sixth  street,  sued 
the  receiver  and  the  owner  of  the  premises.  A  motion  was  then  made 
to  punish  her  for  contempt,  for  suing  the  receiver  without  leave  of  the 
court.  When  that  motion  was  returnable,  she  made  a  counter  motion 
for  such  leave  nunc  pro  tunc.  The  motion  to  punish  her  was  denied, 
but  her  further  proceedings  in  the  action  against  the  appellant  were 
stayed,  and  the  motion  for  leave  to  sue  the  receiver  nunc  pro  tunc  was 
denied,  but  it  appears  by  aiifidavit  that  this  was  done  "without  prejudice 
to  any  action  that  the  plaintiff  may  subsequently  take  against  the  owner 
of  the  property,  or  the  receiver  herein."  She  then  applied  ex  parte  for 
leave  to  sue  the  receiver,  and  the  motion  was  granted,  and  she  served 
a  summons  and  complaint.  The  appellant  then  moved,  among  other 
things,  to  have  the  order  granting  leave  to  sue  him  as  receiver  vacated. 
The  motion  was  denied,  and  he  thereupon  appealed. 

[1  ]  The  only  basis  for  the  order  is  allegations  in  the  petition  on  which 
it  was  made  that  the  receiver  was  in  charge  of  the  premises  as  such  re- 
ceiver, paid  the  janitors,  made  some  repairs,  and  that  the  janitress  was 
under  his  instructions,  directions,  and  control.  The  liability  is  predi- 
cated on  a  charge  that  appellant  allowed  the  tin  nosing  on  one  of  the 
stairs,  "which  should  have  been  corrugated,"  to  become  and  remain 
smooth  and  slippery,  in  consequence  of  which  it  is  claimed  plaintiff 
slipped  and  fell,  sustaining  the  injuries  for  which  she  seeks  to  recover. 
It  is  not  charged  that  the  receiver  made  any  repair  to  this  particular 
stair,  or  that  he  did  anything  during  his  receivership  to  render  it  un- 
safe. The  theory  on  which  it  is  sought  to  hold  him  and  the  funds  re- 
ceived by  him  is  that  he  should  have  caused  repairs  to  be  made.  Mani- 
festly the  receiver  is  not  liable  for  the  injuries  sustained,  nor  are  the 
funds  in  his  hands.  His  authority  presumably  was  limited  to  collecting 
the  rents,  issues,  and  profits.  He  could  make  no  repairs  without  the 
authority  of  the  court,  and  such  authority  is  not  alleged.  And  since 
plaintiff  has  no  right,  title,  or  interest  in  or  lien  upon  the  fund  in  his 
hands,  leave  to  sue  him  should  not  be  granted. 

[2]  Ordinarily  the  question  of  liability  would  be  left  to  be  deter- 
mined on  the  trial  of  the  action,  but  where,  as  here,  leave  of  the  court  is 
required,  and  if  it  be  granted,  the  distribution  of  the  fund  would  be 
indefinitely  postponed,  the  court  may  properly  consider  the  question  as 
to  whether  there  is  any  liability  for  any  act  performed  by  the  appellant 
in  his  official  capacity  which  gives  plaintiff  a  cause  of  action  against 
the  receiver  in  his  official  capacity,  or  gives  plaintiff  any  right,  title,  or 
interest  in  or  to,  or  lien  upon,  any  moneys  in  the  hands  of  appellant. 
Manifestly  the  plaintiff  has  no  such  cause  of  action  or  right. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs.    All  concur. 
15.3  N.T.S.— 64 
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DE  LONG  et  al.  v.  MECHANICS  &  METALS  NAT.  BANK.    (No.  7398.) 
(Supreme  Court,  Appellate  Division,  First  Department    June  18,  1915.) 

1.  Bankbuptct  €=>154,  314 — Debts  Dub  Bankbopt — Set-Off. 

Under  Federal  Bankruptcy  Act,  July  1,  1S98,  c.  541,  30  Stat  544  (U. 
S.  Comp.  St  1913,  §§  9585-9656),  unmatured  as  well  as  matured  claims 
are  provable  against  the  estate  and  may  be  set  off  by  a  bank  against  the 
amount  of  the  bankrupt's  deposits  therein. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §{  451-455,  4G9-  ■ 
473,  478,  483-487,  489,  490;   Dec.  Dig.  cs=sl54,  314.] 

2.  Bankbuptct   e=>144 — Debts  Dub  Bankbupt — Set-Off. 

The  receiver  of  an  insolvent  corporation  appointed  by  the  state  court 
to  conserve  the  property  acquires  no  specific  Hen  on  the  property  within 
Bankruptcy  Act  §  67c  (U.  S.  Comp.  St  1913,  §  9651),  providing  that  a  Hen 
created  by  any  suit  shall  be  dissolved  on  the  adjudication  of  the  defendant 
therein  to  be  a  bankrupt,  or  if  the  dissolution  thereof  would  militate 
against  the  best  interests  of  the  estate  it  shall  not  be  dissolved,  but  the 
trustee  In  bankruptcy  shall  be  subrogated  thereto,  and  section  67f,  pro- 
viding that  all  liens  obtained  through  legal  proceedings  against  an  in- 
solvent person  shall  be  dissolved  unless  the  court  order  that  it  be  preserv- 
ed for  the  benefit  of  the  estate,  so  as  to  prevent  a  bank  which  held  un- 
matured notes  against  the  corporation  at  the  time  the  receiver  was  ap- 
pointed from  setting  off  the  amount  of  such  notes  against  the  deposits 
of  the  corporation  in  the  bank  after  the  adjudication. 

[Ed.  Note. — For  otier  cases,  see  Bankruptcy,  Cent  Dig.  {  237;  Dec 
Dig.  <S=»144.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  De  Long  and  others,  as  trustees  in  bankruptcy, 
against  the  Mechanics  &  Metals  National  Bank.  From  an  order  over- 
ruling a  demurrer  to  the  answer,  the  plaintiffs  appeal.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Francis  D.  PoUak,  of  New  York  City,  for  appellants. 
John  A.  Garver,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  plaintiffs  appeal  from  an  order  overruling  a  de- 
murrer to  the  second  separate  defense  contained  in  the  answer.  The 
plaintiffs  are  the  trustees  in  bankruptcy  of  the  New  York  Commercial 
Company,  a  Virginia  corporation.  They  sue  to  recover  a  balance  of 
$46,()62.23,  which  said  corporation  had  on  deposit  with  defendant  at 
the  time  of  the  bankruptcy.  The  sum  represents  a  part  of  the  proceeds 
of  five  notes  for  $10,000  each,  which  had  been  discounted  by  defendant 
in  December,  1912,  and  which  are  now  held  by  the  defendant,  and  all 
of  which,  save  one,  had  matured  when  the  Commercial  Company  be- 
came bankrupt.  By  the  defense  demurred  to  the  defendant  seeks  to 
offset  the  amount  of  these  notes  against  its  indebtedness  upon  the  de- 
posit account. 

[1]  It  is  conceded  that  under  the  Federal  Bankruptcy  Act  unma- 
tured, as  well  as  matured,  claims  are  provable  against  a  bankrupt's  es- 
tate, and  may  be  offset  by  a  bank  in  a  case  like  the  present.  Frank  v. 
Mercantile  National  Bank,  182  N.  Y.  264,  74  N.  E.  841,  108  Am.  St 
Rep.  805. 

^ssFor  oUier  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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[2]  The  plaintiffs  claim,  however,  that  this  rule  is  not  applicable  to 
the  present  case  because  of  an  action  which  had  been  instituted  against 
the  Commercial  Ccmipany  before  it  became  a  bankrupt.  On  February 
15,  1913,  a  creditor's  action  was  commenced  against  the  Commercial 
Company  in  Virginia  by  a  general  creditor  for  the'  benefit  of  himself 
and  other  creditors  similarly  situated.  In  this  action  a  receiver  of  the 
assets  of  the  Commercial  C5ompany  was  appointed  in  Virginia  and  an 
ancillary  receiver  in  this  state.  The  receiver  made  a  demand  on  de- 
fendant for  the  iamount  due  to  the  Commercial  Company,  but  brought 
no  suit,  and  on  April  12,  1913,  less  than  four  months  after  the  appoint- 
ment of  the  receiver,  the  Commercial  Company  went  into  bankruptcy, 
and  plaintiffs  were  appointed  trustees.  None  of  the  notes  now  sought 
to  be  set  off  had  matured  when  the  receiver  was  appointed  in  the  action 
in  Virginia,  and  the  plaintiffs'  claim  is  that  by  the  institution  of  the  ac- 
tion in  Virginia  and  the  appointment  of  a  receiver  therein  the  creditors 
represented  by  such  receiver  acquired  a  specific  lien  upon  all  of  the 
baiikrupt's  property  which  passed  to  the  trustees  in  bankruptcy  under 
sections  67c  and  67f  of  the  Bankruptcy  Act,  and  that  with  that  lien 
there  also  passed  to  the  trustees  in  bankruptcy  the  immunity  against 
the  offset  of  unmatured  claims,  which,  as  it  is  said,  is  provided  by  the 
law  of  this  state  (see  Fera  v.  Wickham,  135  N.  Y.  223,  31  N.  E.  1028, 
17  L.  R.  A.  456.  The  sections  of  the  Bankruptcy  Act  thus  relied  upon 
read  as  follows : 

"Sec.  670.  A  lien  created  by  or  obtained  In  or  pursuant  to  any  suit  or  pro- 
ceeding at  law  or  In  equity,  Including  an  attacliment  upon  mesne  process  or 
a  Judgment  by  confesdon,  which  was  begun  against  a  person  within  four 
months  before  the  filing  of  a  petition  In  banliruptcy  by  or  against  such  person 
shall  Le  dissolved  by  the  adjudication  of  such  person  to  be  a  banlcrupt  If  (1)  It 
appears  that  said  lien  was  obtained  and  permitted  while  the  defendant  was  In- 
solvent and  that  its  existence  and  enforcement  will  work  a  preference,  or 
(2)  the  party  or  parties  to  be  benefited  thereby  had  reasonable  cause  to  be- 
lieve the  defendant  was  Insolvent  and  In  contemplation  of  bankruptcy,  or  (3) 
that  such  lien  was  sought  and  permitted  In  fraud  of  the  provisions  of  this 
act ;  or  if  the  dissolution  of  such  lien  would  militate  against  the  best  Interests 
of  the  estate  of 'such  person  the  same  shall  not  be  dissolved,  but  the  trustee 
of  the  estate  of  such  person,  for  the  benefit  of  the  estate,  shall  be  subrogated 
to  the  rights  of  the  holder  of  such  lien  and  empowered  to  perfect  and  enforce 
the  same  In  his  name  as  trustee  with  like  force  and  effect  as  such  holder 
might  have  done  had  not  bankruptcy  proceedings  Intervened." 

"67f.  That  all  levies,  judgments,  attachments,  or  other  Hens,  obtained 
through  legal  proceedings  against  a  person  who  Is  Insolvent,  at  any  time  within 
four  months  prior  to  the  filing  of  a  petition  in  bankruptcy  against  him, 
shall  be  deemed  null  and  void  In  case  he  is  adjudged  a  bankrupt,  and  the  prop- 
erty affected  by  the  levy.  Judgment,  attachment,  or  other  lien  shall  be  deemed 
wholly  discharged  and  released  from  the  same,  and  shall  pass  to  the  trustee 
as  a  part  of  the  estate  of  the  bankrupt,  unless  the  court  shall,  on  due  notice, 
order  that  the  right  under  such  levy,  Judgment,  attachment,  or  other  lien  shall 
be  preserved  for  the  benefit  of  the  estate ;  and  thereupon  the  same  may  pass 
to  and  shall  be  preserved  by  the  trustee  for  the  benefit  of  the  estate  as  afore- 
said. And  the  court  may  order  such  conveyance  as  shall  be  necessary  to  car- 
ry the  purposes  of  this  section  into  effect:  Provided,  that  nothing  herein 
contained  shall  have  the  effect  to  destroy  or  impair  the  title  obtained  by  such 
levy,  Judgment,  attachment,  or  other  lien,  of  a  bona  fide  purchaser  for  value 
who  shall  have  acquired  the  same  without  notice  or  reasonable  cause  for 
Inquiry." 
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In  our  opinion  these  sections  have  no  applicability  to  the  case  pre- 
sented on  this  appeal.  The  receiver  took  no  title  to  the  assets  of  the 
Commercial  Company.  His  sole  function  was  to  collect  them  and  to 
hold  them  subject  to  the  disposition  of  the  court  by  which  he  was  ap- 
pointed. Therefore  he  had  no  title  to  convey  to  the  trustees  in  bank- 
ruptcy, and  the  conveyance  which  he  made  to  them  under  the  order  of 
the  bankruptcy  court  carried  nothing  and  added  nothing  to  the  title 
which  the  trustees  already  had  by  virtue  of  their  appointment.  The 
provision  in  the  Bankruptcy  Act  for  transferring  a  lien  to  the  trustees 
in  bankruptcy  for  the  benefit  of  the  estate  was  intended  to  meet  a  case 
where  such  a  transfer  would  perfect  the  trustees*  title.  In  the  present 
case  nothing  of  the  sort  was  necessary  because  the  trustees  already  had 
all  the  title,  and  any  claim  the  creditors  might  have  acquired  by  the  in- 
stitution of  their  suit  was  in  no  sense  antagonistic  to  the  title  of  the 
trustees. 

Furthermore,  while  it  is  sometimes  loosely  said  that  the  institution 
of  a  general  creditors'  suit  and  the  appointment  of  a  receiver  therein 
creates  a  lien  upon  the  debtor's  estate,  this,  as  we  consider,  is  not  strict- 
ly accurate.  Certainly  no  specific  lien  is  established  thereby  such  as  is 
referred  to  in  the  sections  of  the  Bankruptcy  Act  above  quoted. 

The  order  appealed  from  must  be  affirmed,  with  $10  costs  and  dis- 
bursements, with  leave  to  plaintiffs  to  withdraw  the  demurrer  and  reply 
to  the  counterclaim  contained  in  the  answer,  upwi  payment  of  costs  in 
this  court  and  in  the  court  below.    Order  filed. 

INGRAHAM,  P.  J.,  and  CLARKE  and  DOWLING,  JJ.,  concur. 

HOTCHKIS'S,  J.  I  concur  in  the  affirmance  of  the  order.  The  sole 
question,  as  I  view  it,  is  whether  the  mutuality  of  obligation  between 
the  insolvent  New  York  Commercial  Company  was  broken  by  the  com- 
mencement of  the  creditors'  action  and  the  appointment  of  the  ancillary 
receiver,  and  continued  to  be  broken  by  any  rights  remaining  in  such 
receiver  after  the  adjudication  in  bankruptcy  and  the  appointment  of 
the  plaintiffs  as  trustees  therein. 

In  his  argument  counsel  for  the  appellants  directs  our  attention  to  the 
different  classes  of  creditors'  actions,  but  he  goes  no  further,  and  fails 
to  discriminate  between  the  different  classes.  His  subsequent  argu- 
ment is  apparently  based  upon  the  theory  that  after  bill  filed  all  credi- 
tors' actions  are  alike,  so  far  at  least  as  the  effect  of  filing  and  re- 
ceivership are  concerned.  Herein  lies  what  I  conceive  to  be  the  vice  of 
the  appellants*  case.  Actions  by  judgment  creditors  or  others  having 
judicial  process,  liens,  or  preferential  debts,  which  are  brought  in  aid 
of  such  process  or  to  set  aside  transfers  by  which  the  execution  of  pro- 
cess or  the  attaching  of  the  lien  or  preference  pertaining  to  a  particular 
debt  is  embarrassed,  stand  upon  an  entirely  different  footing  from  ac- 
tions, whether  by  judgment  or  simple  creditors,  brought  for  the  pur- 
pose of  conserving,  marshaling,  and  distributing  the  assets  of  an  in- 
solvent corporation,  in  one  of  which  latter  class  of  actions  it  was  that 
the  receiver  of  the  New  York  Commercial  Company  was  appointed.  In 
the  (Mie  case  equity  assumes  jurisdiction  to  set  aside  as  fraudulent  or 
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void  claims  fhe  existence  of  which  prevent  the  enforcement  of  process 
or  of  rights  against  specific  property,  and  which  but  for  the  existence 
of  the  illegal  obstruction  could  be  made  a  lien  thereon  or  preferred  in 
some  way  with  respect  thereto.  In  the  other,  the  bill  is  in  the  nature 
of  an  action  quia  timet,  and  is  based,  not  on  the  theory  of  specific  lien 
or  right,  but  on  the  principle  that  in  such  circumstances  equality  is 
equity,  and  that  all  creditors  are  entitled  to  share  ratably  according  to 
their  respective  ranks,  in  the  assets  of  the  insolvent  company,  which 
result  cannot  be  obtained  unless  a  court  of  equity  intervenes,  and  us- 
ually with  its  adjuncts  of  receiver  and  injunction.  These  general  dis- 
tinctions must  be  borne  in  mind  when  we  read  in  decisions  that  the  fil- 
ing of  a  bill  in  a  creditor's  action  works  an  "equitable  levy"  and  creates 
"a  lien  in  equity  on  the  judgment  debtor's  equitable  assets,"  for  they 
permeate  the  purposes  of  jurisdiction  and  characterize  the  issuable  mat- 
ters incident  to  the  several  types  of  creditors'  actions.  Jurisdiction  in 
a  creditors'  action,  brought  to  conserve  and  distribute  the  assets  of  an 
insolvent  corporation,  having  been  assumed,  the  general  rule  is  that  all 
equities  are  to  be  determined  as  of  the  date  of  the  filing  of  the  bill,  and 
it  is  to  preserve  and  enforce  the  full  measure  of  its  control  over  the  res 
necessary  to  preserve  the  equities  of  all  the  parties  in  interest  that  the 
court  resorts  to  receivership  or  injunction.  A  receiver  in  such  a  case  is 
clothed  with  no  estate  in  the  property,  but  is  a  mere  custodian  of  it  for 
the  court.  His  appointment  is  provisional  upon  the  ultimate  decree. 
He  represents,  not  alone  the  complainant  and  the  defendant,  but  all 
parties  who  may  establish  an  interest.  His  right  to  possession  is  only 
such  as  the  court  gives  to  him,  and  he  must  get  from  the  court  whatever 
authority  he  has.  His  right  to  sue  is  not  recognized  outside  of  the 
jurisdiction  of  his  appointment  Booth  v.  Clark,  17  How.  322,  15  L. 
Ed.  164;  Quincy,  etc.,  R.  R.  Co.  v.  Humphreys,  145  U.  S.  82, 98, 12  Sup. 
Ct.  787,  36  L.  Ed.  632.  It  has  been  said  that  it  was  because  of  the  limi- 
tations shown  to  attach  to  such  receivers  by  the  decision  in  Booth  v. 
Clark  that  the  practice  arose  to  secure  the  appointment  of  ancillary  re- 
ceivers, as  was  done  in  the  instant  case.  Great  Western  Mining  Co.  v. 
Harris,  198  U.  S.  561,  577,  25  SHip.  Ct.  770,  49  L.  Ed.  1163.  What 
rights,  if  any,  might  have  arisen  had  the  ancillary  receiver  of  the  New 
York  Commercial  Company,  at  some  time  between  the  date  of  his  ap- 
pointment and  the  date  when  the  corporation  was  adjudicated  a  bank- 
rupt, secured  some  specific  lien  upon  or  interest  in  the  debt  owing  from 
the  bank  to  the  corporation,  is  a  question  which  is  not  before  us.  Suf- 
fice it  to  say  that  he  secured  none.  Nor  did  the  court  appointing  him 
have  anything  more  than  jurisdiction  to  proceed  in  the  cause  and  en- 
force such  proper  decrees  as  it  might  make  in  the  premises,  and  it  made 
none  with  respect  to  the  debt  owing  by  the  bank.  When  the  corporati(Mi 
was  adjudged  bankrupt,  the  bankruptcy  court  drew  to  itself  plenary 
jurisdiction  over  the  whole  subject-matter,  which  jurisdiction  the  state 
court  was  in  duty  bound  to  recognize  as  paramount.  To  the  jurisdiction 
thus  intervening  attached  the  power  to  adjudicate  all  rights,  liens,  and 
claims  of  every  description  according  to  the  law  as  administered  in  that 
jurisdiction,  and  having  due  regard  for  all  rights  which  had  become 
vested  by  virtue  of  state  laws.    See  First  Nat.  Bank  of  Pittsburgh  v. 
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Guaranty  Title  &  Trust  Co.,  178  Fed.  187,  189,  190,  101  C.  C.  A.  507. 
Specific  liens  and  claims,  whether  of  legal  or  equitable  nature,  and  as 
well  all  other  claims  whatsoever,  were  to  be  respected,  enforced,  or  dis- 
posed of  as  provided  for  by  that  law.  But  general  equities,  resting 
upon  no  other  foundation  than  the  filing  of  the  bill  in  the  state  court  and 
the  power  of  that  court  to  establish  and  enforce  the  rights  and  equities 
incident  to  its  jurisdiction  of  the  cause,  necessarily  fell  when  the  juris- 
diction of  the  state  court  was  supplanted  by  the  federal  court.  To  ar- 
gue otherwise  would  result  in  holding  that  in  the  bankruptcy  proceed- 
ings all  equities  must  be  determined  as  of  the  filing  of  the  bill  in  the 
state  court,  and  according  to  the  rules  and  practice  of  that  court — an 
impossible  situation.  It  is  true  that  in  some  situations  and  for  some 
purposes  the  bankruptcy  law  is  held  to  be  cumulative  to  the  state  law 
(see  Miller  v.  New  Orleans  Acid  &  Fertilizer  Co.,  211  U.  S.  496,  506, 
29  Sup.  Ct.  176,  53  L.  Ed.  300),  but  the  conclusion  I  draw  from  the 
principles  of  the  Miller  Case  is  that  general  equities  are  "exclusively 
cognizable  in  the  bankruptcy  court"  (211  U.  S'.  507),  29  Sup.  Ct.  181, 
53  L.  Ed.  300.  So  far  as  they  have  been  cited  to  us,  and  so  far  as  I 
have  been  able  to  find,  in  every  case  where  under  section  67f  a  lien, 
legal  or  equitable,  has  been  recognized,  it  has  been  of  some  specific 
nature,  conferring  a  special  right  upon  the  creditor  or  upon  some  trus- 
tee, either  in  behalf  of  one  or  more  particular  creditors,  or  in  behalf 
of  all  creditors,  and  which  arose  because  of  some  particular  interest  in 
the  res  or  preferential  claim  with  respect  thereto.  The  inchoate  equities 
of  general  creditors  in  the  assets  of  the  insolvent  company  arising  from 
the  niere  filing  of  the  bill  and  the  appointment  of  the  ancillary  receiver 
fell  when  the  jurisdiction  of  the  state  court  was  abated,  and.no  lien, 
equity,  or  interest  arising,  with  respect  to  such  creditors  and  by  force 
of  the  filing  only,  survived,  at  least  none  which  was  susceptible  of  being 
conveyed  by  the  receiver  to  the  trustees  in  bankruptcy,  the  appellants 
herein. 


ZAK  T.  SIMPSON.     (No.  7386.) 

(Supreme  Court,  Appellate  DlTision,  First  Departmoit     Jon*  18,  1915.) 

Tboteb  and  Conveesion   i8=>16 — Possessiow   of  Plaintiff— Validity. 

A  plaintiff  who  acquires  possession  of  personalty  through  a  lottery  may 
yet  maintain  an  action  for  the  conversion  tliei-eof  against  a  defendant 
who  does  not  connect  himself  with  the  title  to  the  property  save  throagb 
plaintiff's  agent,  especially  since  Penal  Law  (Consol.  Laws,  c.  40)  {  1381, 
makes  it  the  duty  of  overseers  of  the  poor  to  sue  for  the  prize  drawn 
and  recover  the  same  in  an  action  for  money  had  and  received. 

[Ed.  Note. — ^For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  H 
119-147;    Dec.  Dig.  «=>16.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Frank  Zak  against  William  Simpson.  From  a  judgment 
dismissing  the  complaint  at  the  close  of  plaintiff's  case,  plaintiff  ap- 
peals.  Reversed,  and  new  trial  ordered. 

4=9For  otiier  caseB  Bee  same  topic  &  KET-NUMBER  In  all  Key-Numtiered  DigeeU  ft  Indaxw 
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Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

John  J.  Crawford,  of  New  York  City,  for  appellant. 
Clarence  K.  McGuire,  of  New  York  City,  for  respondent 

DOWLING,  J.  This  action  is  brought  for  the  conversion  by  de- 
fendant, a  licensed  pawnbroker,  of  a  diamond  necklace  valued  at  $2,000. 
Defendant's  answer,  after  interposing  a  general  denial,  set  up,  as  a  sep- 
arate defense,  that  the  necklace  had  been  pawned  with  him  for  the  sum 
of  $600,  by  one  Kammerich,  who  was  "the  agent  of  the  plaintiff,  with 
an  unrestricted  general  power  to  sell  the  diamond  necklace  supplied, 
given,  and  delivered  to  him  by  the  plaintiflE,"  and  thereafter  redeemed, 
to  be  again  pawned  with  him  by  the  same  person  for  the  same  amount 
on  June  16,  1911,  whereby  defendant  acquired  a  lien  thereon.  Upon 
the  trial  plaintiff  made  out  his  case,  but  in  so  doing  it  was  developed 
that  he  had  acquired  possession  of  the  necklace  as  the  result  of  a  lot- 
tery, participated  in  by  him  and  many  others  to  enable  the  owner  there- 
of, who  was  the  widow  of  a  member  of  the  Wool  Club,  to  realize  upon 
it,  the  total  sale  of  tickets  amounting  to  $2,500  and  his  ticket  having 
cost  him  $5.  At  the  close  of  plaintiff's  case  the  court  dismissed  the 
complaint  on  the  specific  ground : 

"That  the  transaction  under  and  by  which  this  plaintiff  comes  Into  court  la 
a  lottery,  In  violation  of  the  penal  law  of  this  state,  and  that  the  plaintiff 
has  no  title  to  this  necklace,  which  Is  an  essential  allegation,  and  also  to  be 
proved  In  an  action  for  conversion." 

We  believe  such  dismissal  was  erroneous.  Upon  the  proof,  plaintiff 
was  in  possession  of  the  necklace,  and  defendant  had  converted  it,  hav- 
ing refused  to  surrender  it  upon  demand  duly  made.  Defendant  had 
not  sought  to  connect  himself  in  any  way  with  the  title  to  the  necklace, 
save  through  plaintiff's  agent,  and  therefore  plaintiff's  prior  possession, 
established  by  him,  was  suflficient  to  support  the  action.  Stowell  v.  Otis, 
71  N.  Y.  36.  Moreover,  defendant  was  in  no  position  to  avail  itself  of 
the  illegality  of  the  lottery  under  which  the  necklace  was  disposed  of. 
Conceding  that  it  was  an  unlawful  transaction,  who  can  question  it? 
Not  the  original  owner  of  the  necklace,  who  was  a  party  to  the  offense, 
but  the  persons  designated  by  the  statute,  viz.,  the  overseers  of.  the 
poor,  whose  duty  it  is  to  sue  for  the  prize  drawn,  and  who  may  re- 
cover the  same  in  an  action  for  money  had  and  received.  Penal  Law, 
§  1384.  Plaintiff  had  possession  of  the  necklace ;  and  defendant  con- 
verted it.  The  former's  possession  was  sufficient  basis  for  his  action. 
As  was  said  by  Lord  Kenyon  in  Graham  v.  Peat,  1  East,  244,  "Any  pos- 
session is  a  legal  possession  against  a  wrongdoer." 

"The  judgment  appealed  from  is  therefore  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event    All  concur. 
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WITHERS  V.  MIIXS  et  aL    (No.  7499.) 
(Supreme  Ourt,  Appellate  Division,  First  Department     June  18,  1915.) 

PAETNERSniP   $=9310 — ^DlSSOLtmON — CONTBACT— GOOD  "WrLL. 

Where  plaintiff  and  defendant  M.  had  been  copartners  under  the  firm 
name  and  style  of  W.  and  M.,  and  a  new  pai-tnershlp  was  formed  under 
that  name,  for  five  years,  consisting  of  plalntlfC  and  defendants,  M.  and 
.  H.,  under  which  plaintiff  and  M.  assigned  the  good  will  of  the  former 
firm  of  W.  and  M.,  and  plaintifl  was  to  have  no  further  interest  in  the 
good  wUl,  and  by  which  it  was  provided  tiiat  on  dissolution  for  any 
cause,  except  the  death  of  M.  or  H.,  the  good  will  should  be  the  property 
of  whichever  of  the  two  tendered  to  the  other  the  highest  price  Uierefor, 
with  the  right  to  hold  himself  out  as  the  successor  of  the  firm,  and  that, 
if  plaintiff  survived  both  his  partners,  the  good  will  should  be  his  prop- 
erty, plaintiff  had  no  interest  in  the  good  will,  except  on  the  survivor- 
ship, and  where  M.  and  H.,  after  expiration  of  the  partnership,  without 
any  form  of  bidding  for  the  good  will,  continued  in  business  as  a^mrt- 
ners  and  used  the  good  will,  plaintiff  had  no  right  to  enjoin  such  use. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Gent  Dig.  {  712;   Dec. 
Dig.  «=»310.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Thomas  R.  Withers  against  John  D.  Mills  and  another. 
•From  an  order  granting  an  injunction  pendente  lite,  defendants  appeal. 
Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

William  Lloyd  Kitchel,  of  New  York  City,  for  appellants. 
Nathan  A.  Slmyth,  of  New  York  City,  for  respondent. 

SCOTT,  J,  The  defendants  appeal  from  an  order  made  at  Special 
Term  granting  plaintiff's  motion  for  an  injunction  pendente  lite,  re- 
straining the  defendants  from  representing  themselves  as  successors  of 
or  to  the  business  of  Withers  &  Mills,  or  from  using  the  name  of  With- 
ers &  Mills  in  any  way,  except  so  far  as  may  be  necessary  in  liquidating 
the  business  of  the  former  copartnership  of  Withers  &  Mills. 

The  action  is,  in  form,  one  for  a  partnership  accounting,  and  for  a 
permanent  injunction  to  the  same  effect  as  that  granted  by  the  order 
appealed  from. 

The  plaintiff  and  the  defendant  Mills  had  for  a  long  time  prior  to 
January  10,  1910,  been  copartners  in  business  under  the  firm  name  or 
style  of  Withers  &  Mills ;  the  defendant  Honness  having  been  a  clerk 
in  their  employ.  The  firm  had  been  engaged  in  the  insurance  business, 
and  had  been  successful  in  establishing  a  good  will  of  considerable  val- 
ue. On  January  10,  1910,  a  new  firm  was  created  under  the  name  of 
Withers  &  Mills  for  a  period  of  five  years ;  the  partners  being  the  plain- 
tiff and  the  two- defendants.  By  the  terms  of  the  articles  of  copartner- 
ship. Withers  &  Mills  assigned  to  the  new  firm  the  good  will  of  the  ante- 
cedent firm  of  Withers  &  Mills,  and  it  was  expressly  provided  that 
plaintiff  "shall  have  no  further  property  interest  in  any  part  of  said 
good  will."  Withers  was  at  that  time  in  somewhat  impaired  health, 
and  it  was  therefore  agreed  that,  while  Mills  and  Honness  should  devote 
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their  entire  time  to  the  business  of  the  firm,  Withers  should  devote  to 
the  business  only  such  time  as  he  might  care  to  devote  thereto,  and 
none,  if  he  should  so  elect.  It  was  also  provided  that  Withers  should 
receive  the  sum  of  $6,000  per  annum,  payable  monthly,  with  a  reduction 
in  case  the  profits  of  the  business  should  fall  below  $28,000  per  annum. 
In  point  of  fact  he  did  receive  that  sum  during  the  full  term.  It  was 
also  provided  that,  in  case  of  Withers'  death  during  the  term,  the  annu- 
al payments  should  continue  to  be  made  to  his  estate,  and,  if  he  should 
withdraw  from  the  firm,  he  should,  notwithstanding,  continue  to  receive 
the  agreed  sum  annually  during  the  prescribed  term.  The  tenth  clause 
of  the  articles  of  copartnership  read  as  follows : 

"Tentb.  Upon  the  dissolntion  of  this  copartnership  by  limitation  of  time, 
or  for  any  cause  except  the  death  of  Mills  or  Honness,  the  good  will  thereof, 
and  the  agencies  of  Insurance  companies,  shall  be  the  property  of  whichever 
of  them  tenders  to  the  other,  within  thirty  days  after  such  dissolution,  the 
highest  price,  in  cash  (or  certified  check)  for  said  good  will.  The  partner  thus 
entitled  to  said  good  will  shall  have  the  exclusive  right  to  the  lease  and  oc- 
cupancy of  the  place  of  business  of  the  copartnership.  He  shall  be  entitled 
to  the  ownership  and  possession  of  its  books  of  account  and  papers.  He  shall 
have  the  sole  right  to  hold  himself  out  as  the  successor  of  the  business  of  the 
copartnership  and  to  solicit  the  bnsiness  of  its  customers,  and  the  agencies 
aforesaid.  The  partner  to  whom  said  higher  price  shall  have  been  tendered, 
as  aforesaid,  shall  do  all  acts  which  may  be  necessary  fully 'to  vest  the  one 
who  made  such  tender  with  said  good  will  and  other  proper^,  and  will  do  no 
act  to  hinder  or  diminish  bis  full  enjoyment  thereof." 

The  twelfth  clause  read  as  follows : 

"Twelfth.  If  both  Mills  and  Honness  should  die  before  January  10,  l&lo, 
leaving  Withers  surviving,  the  good  will  of  the  business,  the  lease,  the  books 
and  papers  of  the  copartnership  and  the  agencies  shall  be  the  property  of 
Withers." 

Upon  the  expiration  of  the  copartnership  term  the  defendants  organ- 
ized a  copartnership  for  carrying  on  the  same  business  under  the  firm 
name  of  Mills  &  Honness,  holding  themselves  out  upon  their  stationery 
and  otherwise  as  successors  to  Withers  &  Mills. 

It  seems  quite  apparent  that  by  the  express  terms  of  the  agreement 
of  January  10,  1910,  Withers  not  only  joined  in  the  assignment  to  the 
firm  then  created  of  the  good  will  of  the  former  firm  of  Withers  & 
Mills,  and  expressly  agreed  that  he  should  have  no  further  interest  in 
that  good  will,  but  also  agreed  that  upon  the  dissolution  of  the  part- 
nership by  limitation  of  time  or  for  any  other  cause,  except  the  death 
of  Mills  or  Honness,  the  good  will  should  go  to  them.  This  finds  con- 
firmation in  the  provision  of  the  twelfth  clause  that  in  case  of  the  death 
of  both  Mills  and  Honness,  leaving  Withers  surviving,  he  should  suc- 
ceed to  the  good  will.  This  is  the  only  contingency  contained  in  the 
articles  under  which  he  is  to  have  any  interest  therein.  It  is,  of  course, 
quite  immaterial  that  Mills  and  Honness  did  not  go  through  the  form 
of  bidding  against  each  other  for  the  exclusive  use  of  the  good  will. 
The  provision  for  such  bidding  was  evidently  inserted  wholly  for  their 
benefit,  and  it  was  unnecessary  to  resort  to  it  when  they  agreed  to  con- 
tinue in  business  as  copartners  and  to  use  the  good  will  jointly. 

The  complaint  and  the  moving  affidavits  contain  many  allegations 
concerning  the  bad  condition  of  Withers'  health  when  the  agreement  of 
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January  10,  1910,  was  entered  into.    These,  however,  are  wholly  imma- 
terial, because  no  relief  is  sought  to  be  based  upon  them. 

Our  conclusion  is  that  the  order  appealed  from  must  be  reversed, 
with  $10  costs  and  disbursements,  and  the  motion  denied,  with  $10 
costs.   Order  filed.    All  concur. 


CARLTON  ILLUSTRATORS,  Ina,  v.  AMERICAN  LOCOMOTIVB  CO. 

(No.  7478.) 

(Supreme  Ck>urt,  Appellate  Division,  First  Department    June  18,  1915.) 

CONTBACTS     ®=>312 — ^ADVEBTISINO — CONSTBUCTION — BBEACH. 

Under  a  written  contract  whereby  plaintiff's  illustrator  was  to  work 
exclusively  for  and  make  all  drawings  required  for  defendant's  automo- 
bile advertisements  at  $125  for  each  illustration,  the  expressed  "under- 
standing" that  defendant  expected  to  require  approximately  the  same 
number  of  drawings  as  during  the  preceding  year  was  a  provision  of  the 
contract,  so  that  defendant's  failure  to  order  any  illustrations  was  a 
breach. 

[Ed.  Note. — For  other  cases,  see  Ccmtracts,  C3ent.  Dig.  {  1279%;  Dec. 
Dig.  «=>312.]^ 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Carlton  Illustrators,  Incorporated,  against  the  Ameri- 
can Locomotive  Company.  From  a  judgment  entered  upon  a  dismissal 
of  the  complaint  after  a  trial,  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

William  B.  Dungan,  of  New  York  City,  for  appellant. 
Thomas  D.  Thacher,  of  New  York  City,  for  respondent. 

SCOTT,  J.  In  the  month  of  May,  1913,  and  for  several  years  prior 
thereto,  Joseph  R.  Charter,  Archibald  A.  Martin,  and  William  T.  Wal- 
lace carried  on  business  as  copartners  under  the  firm  name  or  style  of 
the  Carlton  Illustrators.  Among  other  things  they  designed  and  made 
drawings  and  illustrations  for  advertising  purposes,  and  for  some 
years  prior  to  May,  1913,  they  had  designed  and  furnished  to  defendant 
such  drawings  and  illustrations  which  were  used  for  advertising  auto- 
mobile cars  and  trucks.  In  May,  1913,  a  contract  was  made  for  the 
rendition  of  like  services  for  the  following  year.  This  contract  was  em- 
bodied in  two  letters,  one  written  by  J.  Remington  Charter,  as  general 
manager  of  the  Carlton  Illustrators,  and  the  other  by  L.  A.  Van  Pat- 
ten, as  advertising  manager  of  defendant  The  first  of  these  letters 
read  as  follows : 

"May  21,  1913. 

"Mr.  L.  A.  Van  Patten,  The  American  Locomotive  Co.,  18S6  Broadway,  New 
York  City — Dear  Sir :  I  write  to  put  on  record  the  agreement  reached  by  us 
In  conversation  yesterday,  by  which  Mr.  Popinl  will  make  all  the  drawings 
required  by  the  American  Locomotive  Comi»ny  for  advertising  their  pas- 
senger cars  and  trucks,  and  for  no  other  passenger  motor  car  or  truck,  for 
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one  year  from  date.  Ton  agree  In  consideration  of  this  nndertaklag,  that 
Mr.  Poplnl  shall  not  make  drawings  for  any  other  motor  car  or  truck  con- 
cern, to  give  Mr.  Poplnl  all  the  drawings  to  do  that  you  will  require  for  your 
advertising  for  this  period.  Including  pfess,  catalogues,  and  booklets.  The 
price  of  the  drawings  are  to  be  based  on  a  rate  of  $125  each  for  subject  pic- 
tures such  as  you  have  used  in  your  current  years'  newspaper  and  catalogue 
advertising.  We  understand  that  you  expect  to  require  approximately  the 
same  number  of  drawings  as  during  the  past  year  and  It  Is  upon  this  assump- 
tion that  this  price  Is  based.  We  take  this  opportunity  of  expressing  our 
very  great  appreciation  of  the  great  courtesy  you  have  always  extended  to 
us  and  to  assure  you  of  our  best  efforts  to  serve  your  Interest  In  the  future. 
We  are,    Xours  faithfully,  J.  Kemlngton  Charter,  General  Manager." 

The  acceptance  of  the  proposition  in  behalf  of  defendant  read  as 

follows : 

"May  24,  1913. 
"Mr.  J.  Remington  Charter,  Gen.  Mgr.  Carlton  Illustrators,  natlron  Bldg., 
N.  Y. — ^Dear  Sir:  The  points  made  In  your  letter  of  tlie  21st,  with  reference 
to  Mr.  Poplnl's  services  for  next  year,  are  In  accord  with  our  understanding. 
We  wish,  however,  to  point  out  In  case  of  illness  on  the  part  of  Mr.  Poplnl  or 
his  being  out  of  town  for  any  reason,  we  would  want  opportunity  to  use  some 
one  else  In  your  organization.  Tills,  of  course,  may  never  Iiappen  but  I  sim- 
ply want  to  put  It  on  record.    •    •    • 

"Very  truly  yours,      American  Locomotive  Company, 

"L.  A.  Van  Patten,  Advertising  Manager." 

The  defendant  for  some  reason  never  gave  any  order  for  designs 
under  this  contract,  undertaking  to  repudiate  Van  Patten's  authority 
to  make  a  contract  for  it,  but  on  the  trial  it  was  expressly  stipulated 
by  defendant  that  in  May,  1913,  Mr.  Van  Patten  had  implied  authority 
to  bind  defendant  by  such  a  contract. 

The  dismissal  apparently  proceeded  upon  the  theory,  upon  which  it 
is  now  sought  to  be  sustained,  that  defendant  did  not  agree  to  take 
any  illustrations  unless  it  saw  fit  to  do  so,  and  hence  that  its  refusal 
to  take  any  at  all  was  not  a  breach  of  the  agreement.  We  do  not  so 
construe  the  contract  The  Carlton  Illustrators,  by  whom  the  cause 
of  action  was  assigned  to  the  present  plaintiff,  stipulated  to  employ  a 
particular  illustrator  and  keep  him  at  defendant's  disposition  for  a 
year,  undertaking  that  he  should  not  during  that  time  make  any  draw- 
ings for  any  other  passenger  motor  car  or  truck.  It  w6uld  be  a  most 
unreasonable  construction  of  the  contract  to  assume  that  it  was  in- 
tended that  during  this  whole  period  no  orders  for  drawings  were  to 
be  given,  and  that  it  was  not  so  intended  is  shown  by  the  expressed 
understanding  that  defendant  would  require  approximately  the  same 
number  of  drawings  as  during  the  past  year.  This  understanding,  we 
think,  entered  into  the  contract  as  one  of  its  terms,  and  was  not  con- 
fined solely  to  the  fixing  of  the  price  per  drawing. 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial 

£  anted,  with  costs  to  the  appellant  to  abide  the  event.    Order  filed. 
1  concur. 
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SPRAGUB  V.  WEBB  et  al.     (No.  7453.) 
(Supreme  CJonrt,  Appellate  Division,  Blrst  Department    June  18,  1915.) 

1.  Contracts  €=s>322 — Action  fob  Bbeach— Eviuenck — Pbetomiance. 

In  an  action  for  defendant's  breach  of  contract  to  use  his  best  efforts 
to  carry  out  and  perform  a  contract  for  the  purchase  of  railroad  stock 
for  the  benefit  of  plaintiff,  defendant,  and  another,  and  to  secure  which 
stock  contract  they  had  advanced  money,  which  the  purchaser  under  Its 
terms  retained  as  a  forfeit,  evidence  t^eld  to  show  that  defendant,  by  en- 
deavoring to  find  a  purchaser  or  guarantor  of  the  railroad  bonds  to  be 
issued  In  payment  for  the  stock,  bad  used  his  best  efforts  to  perform  the 
contract. 

[Ea.  Note.— For  other  cases,  see  Contracts.  Cent  IMg.  H  1306,  1307, 
1339,  1347,  1348,  1465,  1492,  15.S4-1542,  1754,  1768,  1772,  1801,  1802,  1804- 
1808,  1815,  1816;   Dec.  Dig.  <g=>322.] 

2.  Damages  <S=>120 — Measube — Bbeach  of  Contbact. 

In  such  case,  the  measure  of  damages  for  breach  of  a  contract  would 
be  the  value  of  the  contract  to  plaintiff  If  It  had  been  performed,  and 
not  the  amount  which  plaintiff  had  advanced  on  the  original  contract  for 
the  purchase  of  the  railroad  stock. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  H  291-305;  Dec. 
Dig.  <3=s>120.] 

3.  Contracts  ®=»109 — Ilixoalitt — Pubchaseb  of  Railboad  Stock. 

A  contract  whereby  plaintiff,  defendant  and  another,  who  were  Inter- 
ested In  a  railroad,  agreed  to  buy  substantially  the  entire  Issue  of  the 
stock  of  another  railroad  and  to  pay  therefor,  by  an  Issue  of  Its  corpo- 
rate bonds,  sufficient  to  produce  tiie  purchase  price,  and  to  turn  over  a 
part  of  the  stock  to  their  road  for  voting  purposes,  retaining  the  bene- 
ficial Interest  and  the  right  to  dividends,  and  to  divide  the  remainder 
of  the  stock  between  themselves,  contemplated  a  fraud,  either  upon  the 
railroad  whose  stock  was  purchased,  or  upon  the  purchasers  of  the  bonds, 
depending  upon  whether  the  railroad  should  thereafter  undertake  or  be 
able  successfully  to  attack  the  validity  of  the  bonds,  and  was  illegal  and 
immoral ;  and  an  agreement  between  the  purchasers,  whereby  <Mie  under- 
took to  find  a  purchaser  of  or  a  guarantor  of  the  bonds,  was  tainted  with 
the  same  Illegality,  and  was  unenforceable. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §§  469,  483 ;  Dea 
Dig.  <&=»109.] 

4.  Contracts  «=»138 — Ii.u:GAi.iTr — ^Pi.eadino. 

The  fact  that  the  Illegality  of  a  contract  was  neither  pleaded  nor  urged 
at  the  trial  is  of  no  moment,  for  where  it  appears  that  the  contract  is 
opposed  to  good  morals  or  sound  public  policy,  or  offends  the  provision 
of  a  statute,  the  court,  regardless  of  the  pleadings,  and  of  Its  own  mo- 
tion, wUl  deny  relief  thereunder. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §{  681-700 ;  Dec. 
Dig.  <8=»138.] 

6.  Contracts  *=»138 — ^Iixeoalitt — Rbcoveby. 

Where  a  scheme  for  the  purchase  of  railroad  stock  to  be  paid  for  by 
an  Issue  of  its  own  bonds  was  illegal  and  immoral,  there  could  be  no 
recovery  for  services  rendered  by  a  purchaser  In  attempting  to  carry 
it  out 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  ${  681-700;  Dec. 
Dig.  <g=»138.] 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  Henry  L.  Sprague  against  William  S.  Webb  and  the  Do- 
minion  Securities  Company.     From  a  judgment  in   favor  of  plain- 

£=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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tiff,  after  trial  before  a  referee,  defendants  separately  appeal.     Re- 
versed, and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Howard  Taylor,  of  New  York  City  (Henry  B.  Anderson  and  Roy 
C.  Gasser,  of  New  York  City,  on  the  brief),  £or  appellant  Webb. 

Philip  W.  Russell,  of  New  York  City,  for  appellant  Dominion  Se- 
curities Co. 

Morgan  J.  O'Brien,  of  New  York  City  (Daniel  P.  Hays  and  Ed- 
win D.  Hays,  both  of  New  York  City,  on  the  brief),  for  respondent. 

SCOTT,  J,  Plaintiff  sues  defendant  Webb  for  damages  for  hav- 
ing failed  to  use  his  best  efforts  to  carry  to  a  successful  termination  a 
joint  adventure  by  which  plaintiff  Webb  and  one  Arthur  L.  Meyer 
had  planned  and  hoped  to  acquire,  without  cost  to  themselves,  sub- 
stantially all  of  the  capital  stock  of  the  Canada  Atlantic  Railway.  This 
stock  was  owned  or  controlled  by  one  John  R.  Booth,  and  on  January 
22,  1902,  an  agreement  was  made  between  Booth  and  Meyer,  who  act- 
ed for  himself,  and  for  plaintiff  and  the  defendant  Webb,  whereby 
Booth  agreed  to  sell,  and  Meyer  for  himself  and  his  associates  agreed 
to  buy,  substantially  the  entire  issue  of  the  capital  stock  of  the  Canada 
Atlantic  Railway,  consisting  of  common  stock  of  the  par  value  ap- 
proximately of  $5,200,000,  and  preferred  stock  of  the  approximate 
par  value  of  $2,000,000,  for  the  sum  of  $10,000,000  in  cash.  It  was 
no  part  of  the  scheme  of  the  joint  adventurers  to  themselves  furnish 
any  part  of  this  purchase  price.  Their  plan  was  to  issue  mortgage 
bonds  of  the  Canada  Atlantic  Railway  for  an  amount  sufficient  to  pro- 
duce the  stipulated  purchase  price  and  to  discharge  a  small  mortgage 
then  covering  a  portion  of  the  property  of  the  railway,  to  sell  the  bonds 
and  to  use  so  much  of  the  proceeds  of  the  sale  as  might  be  necessary 
to  complete  the  purchase  of  the  stock  from  Booth.  It  was  then  con- 
templated to  turn  over  to  the  Rutland  Railroad,  in  which  all  of  the 
joint  adventurers  were  interested,  60  per  cent,  of  the  stock  thus  to  be 
acquired  from  Booth,  to  be  used  for  voting  purposes,  the  beneficial  in- 
terest in  the  stock  so  turned  over  being  retained  by  the  joint  adven- 
turers, who"  were  to  be  entitled  to  all  dividends  that  might  be  earned. 
The  remaining  40  per  cent,  of  the  stock  purchased  was  to  be  divided 
between  the  joint  adventurers.  The  plan  was  thus  succinctly  stated  by 
plaintiff : 

"Shortly  pnt,  therefore,  the  scheme  was  that  when  we  bought  the  road  from 
Booth,  we,  the  purchasers,  were  to  raise  the  money  by  Issuing  bonds  of  the 
railroad  company  and  selling  them  and  paying  the  proceeds  to  Booth  In 
exchange  for  his  stock." 

By  its  terms  the  contract  with  Booth  was  to  be  completed  on  or 
before  June  1,  1902,  and  the  success  of  the  scheme  depended  upon  find- 
ing some  one  who  would  agree,  before  that  date,  to  purchase  the  bonds 
when  issued.  This  plaintiff  and  Meyer  attempted  to  do,  but  without 
success.  Among  other  things,  the  contract  with  Booth  provided  for 
the  advance  to  him  of  the  sum  of  $1,000,000  of  which  he  was  to  be 
obligated  to  return  only  $750,000  if  the  joint  adventurers  failed  to 
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complete  their  purchase  of  his  stock.  This  provision  of  the  contract 
was  modified  on  or  about  March  7,  1902,  so  as  to  provide  that  the  sum 
of  $250,000  should  be  paid  to  Booth  as  security  for  the  due  perform- 
ance of  the  contract  according  to  its  terms,  with  the  agreement  that  if 
default  should  be  made  in  the  completion  of  the  contract  by  or  on  the 
1st  day  of  June,  1902,  the  said  sum  should  be  forfeited  to 'and  there- 
after remain  the  property  of  said  Booth,  as  liquidated  damages  for 
such  default.  Said  sum  was  accordingly  paid  to  Booth,  defendant 
Webb  contributing  $125,000,  and  Meyer  a  like  amount,  which  he  bor- 
rowed from  a  trust  company  upon  collateral  security,  a  part  of  which 
was  furnished  by  plaintiff.  Plaintiff  and  Meyer  having  been  unsuc- 
cessful in  finding  a  purchaser  for  the  proposed  issue  of  bonds,  Webb, 
on  April  17,  1902,  took  up  the  task  of  finding  one,  and  then,  as  plain- 
tiff claims,  made  the  specific  agreement  for  the  breach  of  which  this 
action  has  been  brought  and  damages  have  been  awarded. 

In  his  complaint  plaintiff  gives  two  versions  of  this  specific  agree- 
ment. In  his  first  cause  of  action  he  alleges  that  Webb's  agree- 
ment was  that  he  "would  use  his  best  efforts  to  secure  the  due  per- 
formance of  said  contract,  and  would  devote  himself  faithfully  to  the 
accomplishment  thereof."  In  his  second  cause  of  action  Webb's  agree- 
ment is  alleged  to  have  been: 

"That  the  said  contract  should  be  fully  and  completely  carried  out  and 
performed  by  the  defendant  Webb  for  the  benefit  of  the  plaintiff  and  the 
said  Meyer  and  the  defendant  Webb  In  eqnal  proportions  on  or  before  the 
1st  day  of  June,  190Z,  the  date  fixed  for  the  performance  thereof." 

The  referee,  quite  rightly  as  we  think,  has  rejected  the  second  ver- 
sion of  the  agreement,  and  has  rested  his  decision  upon  a  finding  that 
Webb's  undertaking  was  to  use  his  best  efforts  to  carry  out  and  per- 
form the  contract.  Plaintiff  and  Meyer  thereupon  turned  the  whole 
matter  over  to  Webb,  Meyer  finally  assigning  to  him  the  contract  with 
Booth.  There  appears  to  be  no  question  that  for  about  two  weeks 
Webb  was  active,  although  unsuccessful,  in  his  efforts  to  arrange  for 
a  sale  of  the  bonds.  On  May  2,  1902,  Meyer,  who  was  largely  involv- 
ed in  many  speculative  enterprises,  became  unable  to  meet  his  liabil- 
ities, and  his  failure  heavily  involved  Webb,  who  had  been  interested 
with  him  in  many  matters  besides  the  proposed  purchase  of  the  Canada 
Atlantic  Railway.  So  seriously  was  Webb  involved  that  his  relatives 
found  it  necessary  to  come  to  his  assistance  with  large  sums  of  mon- 
ey, running  up  into  the  millions,  and  to  undertake  the  liquidation  and 
adjustment  of  his  affairs.  From  that  time  Webb  seems  to  have  taken 
no  further  steps  looking  to  the  completion  of  the  purchase  of  the 
Canada  Atlantic  stock,  or  with  regard  to  any  other  business.  The 
result  was  that  the  contract  for  the  purchase  of  the  stock  was  not  con- 
summated, the  $250,000  deposited  with  Booth  was  retained  by  him, 
and  the  joint  adventure  for  the  acquisition  of  the  Canada  Atlantic 
Railway  came  to  nothing.  Among  the  advances  made  to  Webb  by  the 
members  of  his  family  was  the  sum  of  $500,000,  which  Webb  in  turn 
paid  over  to  Meyer  to  meet  some  of  the  most  pressing  of  his  liabilities. 
With  a  portion  of  this  money  Meyer  paid  the  balance  then  remaining 
unpaid  of  the  $125,000  which  he  had  borrowed  to  pay  to  Booth,  thus 
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releasing  the  securities  which  had  been  deposited  by  plaintiff,  which 
were  thereupon  returned  to  him.  Briefly  stated,  these  are  the  salient 
facts  upon  which  plaintiff  bases  his  claim  to  a  recovery  from  Webb. 

[1]  The  learned  referee  was  of  the  opinion  that  Webb  had  failed  to 
fulfill  his  agreement  to  use  his  best  efforts  to  carry  out  and  perform 
the  contract  with  Booth,  and  that  the  plaintiff  and  Meyer,  whom  plain- 
tiff represents  in  this  action,  had  been  damaged  thereby  to  the  extent 
of  the  sum  contributed  by  them  to  the  payment  of  $250,000  to  Booth, 
to  wit,  $125,000,  with  interest  thereon,  and  he  directed  judgment  to  be 
entered  therefor.  We  find  difficulty  in  following  the  referee  in  these 
conclusions.  Keeping  clearly  in  mind  that  Webb's  utmost  undertaking 
to  plaintiff  and  Meyer  was  to  use  his  best  efforts  to  carry  out  the  con- 
tract, we  are  of  the  opinion  that  the  plaintiff  wholly  failed  in  proving 
that  Webb  did  not  use  the  best  efforts  that,  under  the  circumstances, 
he  was  capable  of  using,  or  that  there  were  any  efforts  which  he  might 
have  made,  but  did  not,  which  would,  with  reasonable  probability,  have 
resulted  in  a  consummation  of  the  projected  purchase  of  the  stock. 
As  has  already  been  said,  the  success  of  the  scheme  was  entirely  de- 
pendent upon  finding  some  one  who  would  purchase  the  bonds  pro- 
posed to  be  issued,  and  it  became  very  evident  from  the  results  of  the 
efforts  of  Sprague  and  Meyer  from  January  to  April  that  such  a  pur- 
chaser could  only  be  found  if  it  could  be  arranged  that  the  Rutland 
Railroad  Company  would  guarantee  the  payment  of  the  principal  and 
interest  of  the  bonds.  There  is  not  the  slightest  indication  in  the  evi- 
dence that  such  a  guaranty  could,  at  any  time,  have  been  arranged  for ; 
certainly  not  after  May  2,  1902,  when  Webb's  efforts  to  find  a  pur- 
chaser apparently  ceased,  because  then  or  shortly  afterwards  Webb 
lost  his  ii^uential  position  with  respect  to  the  Rutland  Company.  It 
is  apparent  that  from  that  date  Webb  was  in  such  a  financial  position, 
and  in  such  a  state  of  health,  that  it  is  quite  improbable  that  any  efforts 
he  might  have  made  to  carry  out  the  contract  with  Booth  would  have 
been  successful,  and  the  plaintiff  does  not  suggest  that  any  such  efforts 
which  Webb  could  have  made  during  the  month  of  May  might  rea- 
sonably be  expected  to  result  favorably. 

[2]  So  as  to  the  damages.  If  plaintiff  and  Meyer  had  a  valid  con- 
tract with  Webb  which  he  broke,  and  they  are  entitled  to  damages  at 
all,  those  damages  should  be  measured  by  the  value  of  the  contract  to 
them  if  it  had  been  fulfilled.  No  evidence  of  such  value  was  proven. 
The  sum  for  which  judgment  has  been  awarded  was  not  paid  out  by 
plaintiff  and  Meyer  on  the  faith  of  Webb's  undertaking  to  use  his  best 
efforts  to  carry  out  the  contract  with  Booth.  It  had  been  paid  out 
long  before  that  promise  was  made,  and  while  plaintiff  and  Meyer 
were  attempting  to  raise  the  money  to  complete  the  purchase  of  the 
stock.  For  these  reasons  we  are  of  opinion  that  the  judgment  appeal- 
ed from  cannot  be  sustained. 

[3]  But  the  fundamental  objection  to  the  judgment  appealed  from 
lies  much  deeper,  and  goes  to  the  right  of  the  plaintiff  to  any  recovery. 
The  scheme  devised  by  plaintiff,  Meyer,  and  Webb,  and  for  failing  to 
carry  out  which  it  is  sought  to  mulct  Webb  in  damages,  was  clearly 
an  illegal  and  inunoral  one.    The  joint  adventurers  proposed  to  pur- 
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chase,  as  their  own  property  and  for  their  own  benefit,  the  stock  of 
the  Canada  Atlantic  Railway  Company,  and  proposed  to  pay  for  it, 
not  with  their  own  money,  but  with  money  to  be  borrowed  by  the 
railway  company  without  any  consideration  moving  to  it,  or  advantage 
accruing  to  it.  In  other  words,  they  proposed  that  the  railway  com- 
pany should  issue  its  bonds,  and  that  they  should  receive  and  use  the 
proceeds  thereof  for  their  own  private  and  personal  ends.  This  con- 
templated working  a  fraud,  either  upon  the  railway  company,  or  upon 
the  purchasers  of  the  bonds,  depending  upon  whether  or  not  the  com- 
pany should  thereafter  undertake  or  be  able  successfully  to  attack  the 
validity  of  the  bonds.  It  is  fundamental  law  that  the  courts  will  not 
enforce,  as  between  the  parties  to  it,  an  illegal  contract  or  one  which 
is  contrary  to  public  policy  or  good  morals,  nor  aid  either  party  in  en- 
forcing it,  nor  give  damages  for  a  breach  of  it.  The  law  simply  leaves 
the  parties  where  it  finds  them.  The  rule  and  the  reason  for  it  were 
well  expressed  many  years  ago  by  Lord  Mansfield  in  Holman  v.  John- 
son (1  Cowp.  341).    He  said: 

"The  objection  that  a  contract  Is  Immoral  or  illegal  as  between  plaintiff 
and  defendant  sounds  at  all  times  very  ill  in  the  mouth  of  the  defendant 
It  Is  not  for  his  sake,  however,  that  the  objection  is  ever  allowed,  but  it  is 
founded  on  general  principles  of  policy  which  the  defendant  has  ttie  advan- 
tage of,  contrary  to  the  real  Justice  as  between  blm  and  the  plaintiff,  by  ac- 
cident, if  I  may  so  say.  The  principle  of  public  policy  is  this:  *Ex  dolo 
malo  non  oritur  actio.'  No  court  will  lend  Its  aid  to  a  man  who  founds  his 
cause  of  action  upon  an  Immoral  or  an  illegal  act.  If  from  the  plaintlfPs 
own  showing  or  otherwise  the  cause  of  action  appears  to  arise  ex  turpi 
causa,  or  the  transgression  of  a  positive  law,  then  the  court  says  he  has  no 
right  to  be  assisted." 

If  the  scheme  to  purchase  the  stock  for  the  benefit  of  the  joint  ad- 
venturers with  the  money  of  the  railway  company  was  illegal  and  im- 
moral, as  we  think  it  clearly  was,  then  any  agreement  to  undertake  to 
carry  out  the  scheme  was  tainted  with  like  illegality  and  is  equally  un- 
enforceable. Barton  v.  Port  Jackson,  etc.,  17  Barb.  397 ;  Goodrich  v. 
Houghton,  55  Hun,  526,  9  N.  Y.  Supp.  214;  Id.,  134  N.  Y.  115,  31 
N.  E.  516.  The  plaintiff  on  this  appeal  makes  but  slight  attempt  to 
defend  the  legality  of  the  scheme  in  which  he  and  Meyer  and  Webb 
were  engaged  to  acquire  the  stock  of  the  Canada  Atlantic  Railway,  ex- 
cept to  suggest  that  there  may  have  been  valid  considerations,  not 
disclosed  by  tlie  evidence,  sufficient  to  support  the  proposed  issue  of 
bonds.  This  suggestion,  of  course,  is  not  made  very  seriously,  for  the 
evidence  clearly  indicates  that  there  was  no  such  consideration,  but  a 
sufficient  answer  is  that,  if  the  apparently  illegal  agreement  between 
the  joint  adventurers,  as  testified  to  by  plaintiff  himself,  in  reality  con- 
cealed an  honest  purpose,'  it  was  for  the  plaintiflf  to  show  that  fact, 
which  he  made  no  attempt  to  do.  Nor  is  it  an  answer  to  say  that 
the  agreement  between  Booth  and  Meyer  acting  for  the  joint  adven- 
turers appears  upon  its  face  to  be  a  fair  and  honest  one.  It  is  not  upon 
that  agreement  that  plaintiff  sues.  The  vice  lies  in  the  agreement  be- 
tween the  joint  adventurers  inter  sese,  and  plaintiff's  grievance  is  that 
he  was  prevented  from  reaping  the  fruits  of  that  agreement  by  Webb's 
failure  to  consummate  the  contract  with  Booth. 


Digitized  by 


Google 


Sup.  Ct.)        MUOLEB  y.  CASTLETON  HOIGL  Jt  BEALTT  CO.  1Q29 

[4]  It  does  not  appear  that  this  objection  to  plaintiffs  recovery  was 
brought  to  the  attention  of  the  referee,  and  he  does  not  consider  it  in 
his  opinion.  "The  fact  that  the  illegality  of  the  contract  was  neither 
pleaded  nor  urged  at  the  trial  is  of  no  moment ;  for  in  every  case,  re- 
gardless of  the  pleadings,  where  it  appears  that  the  contract  before 
the  court  is  opposed  to  good  morals  or  sound  public  policy,  or  offends 
the  provisions  of  a  statute  enacted  for  the  public  good,  the  court  will, 
of  its  own  motion,  deny  relief  thereunder."  Barry  v.  Mulhall,  162 
App.  Div.  749,  147  N.  Y.  Supp.  996;  Dunham  v.  Hastings  Pavement 
Co.,  56  App.  Div.  244,  67  N.  Y.  Supp.  632. 

[5]  The  plaintiff  has  also  recovered,  upon  a  separate  cause  of  ac- 
tion a  substantial  sum  for  legal  services  rendered  in  furtherance  of 
the  scheme  joined  in  by  himself  and  Meyer  and  Webb.  If  the  scheme 
was  illegal  and  immoral,  there  can  be  no  recovery  for  services  rendered 
in  attempting  to  carry  it  out.  It  follows  that  no  part  of  the  judgment 
appealed  from  can  be  sustained,  and  that  upon  the  undisputed  evi- 
dence, furnished  in  the  main  by  plaintiff  himself,  there  can  be  no  re- 
covery at  all  for  any  cause  of  action  embraced  in  the  complaint.  This 
conclusion  renders  it  unnecessary  to  consider  the  claim  of  the  defend- 
ant Dominion  Securities  Company  to  share  in  plaintiff's  recovery. 

The  judgment  appealed  from  must  therefore  be  reversed  and  the 
complaint  dismissed,  with  costs  and  disbursements  to  the  defendant 
appellant  Webb  as  against  the  plaintiff  in  this  court  and  in  the  court 
below.  The  findings  to  be  reversed  and  the  new  findings  to  be  made 
will  be  settled  upon  the  entry  of  the  order  hereunder.    All  concur. 


MTTGLER  v.  CASTLETON  HOTEL  &  EBAI/rT  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department.    June  17,  1915.) 

1.  Motions  «==>43 — Coubts  of  Difperbnt  Oountibs — ^Befebknoe. 

The  Special  Term  of  one  county  on  the  call  for  trial  cannot  refer  the 
issues  as  involving  a  long  account,  where,  on  the  same  state  of  facts, 
such  reference  was  refused  by  the  Special  Term  of  another  county  with- 
out leave  to  renew. 

[Ed.  Note. — For  other  cases,  see  Motions,  Cent  Dig.  {{  66,  56;  Dec 
Dig.  ^343.] 

2.  Motions  e=s>43 — Renewai,  or  Motion — Leave. 

An  order  reciting,  on  refusing  a  reference,  "will  leave  the  parties  where 
they  were,  and  they  can  thus  try  their  case  whenever  the  condition  of 
the  equity  calendar  In  Richmond  county  permits,"  shows  no  reservation 
of  a  right  to  renew  the  motion  for  reference. 

[Ed.  Note. — For  other  cases,  see  Motions,  Cent.  Dig.  H  55,  56;  Dec. 
Dig.  €=s>43.] 

3.  Rbtebbnce  «=>8 — LoNO  Account— CoimAiBT. 

The  complaint  alone,  and  not  matters  raised  in  the  answer,  determines 
if  the  cause  is  referable  as  for  a  long  account. 

[Ed.  Note. — ^For  other  cases,  see  Reference,  Cent  Dig.  {{  13-23;  Dec. 
Dig.  «S=a8.] 

4.  Refebence  «=»8 — "LoNo  Account" — Complaint., 

The  usual  complaint  in  a  mechanic's  lien  suit  by  a  building  contractor 
against  the  owner,  alleging  a  balance  of  the  contract  compensation  and 
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a  demand  for  extras,  ghowa  no  "l<»{r  account,"  under  Code  dr.  Proe.  | 
1013,  for  which  a  reference  was  proper,  since  liens  on  real  property  «i- 
forced  in  a  court  of  record  follow  the  code  provisions  for  mortgage  fore- 
closure (Lien  Law  [Consol.  Laws,  c.  33]  S  43),  while  statutory  liens  on 
vessels  may  be  tried  without  a  jury  or  b«  referred  (Lien  Law,  {  OT); 
hence  such  issues  are  not  refeiable,  unless  clearly  Involving  a  long  ac- 
count tn  a  technical  sense. 

[Ed.  Note.— For  other  cases,  see  Reference,  Cent  Dig.  {{  13-23;  Dee- 
Dig.  <S=»8. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Long  Account.] 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  August  Mugler  against  the  Castleton  Hotel  &  Realty 
Company  and  John  J.  Wood  and  others.  From  an  order  referring  the 
issue,  defendant  Realty  Company  appeals.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  PUTNAM,  JJ. 

Arthur  B.  Hyman,  of  New  York  City,  for  appellant. 
Harry  E.  Herman,  of  New  York  City,  for  respondent 

PER  CURIAM.  [1]  Plaintiff's  practice  was  wrong  in  moving 
again  at  the  Special  Term  in  Kings  county  to  refer  the  issues  after 
the  court  had  refused  to  grant  a  reference  when  the  cause  was  called 
at  the  Special  Term  in  Richmond  county.  Two  motions  for  the  same 
object  cannot  be  made  upon  the  same  state  of  facts,  where  the  first 
has  been  denied  without  leave  to  renew.  Hall  v.  Emmons,  9  Abb. 
Prac.  (N.  S.)  370,  372;  Childs  v.  Childs,  No.  2,  144  App.  Div.  168, 
128  N.  Y.  Supp.  782.    See  Nichols'  Practice,  §  635. 

[2,  3]  The  language  that  the  court  declined  to  refer  "and  will  leave 
the  parties  where  they  were,  and  they  can  thus  try  their  case  when- 
ever the  condition  of  the  equity  calendar  in  Richmond  county  per- 
mits," showed  no  reservation  of  a  right  to  renew  this  motion  for  a 
reference.  On  the  merits,  also,  the  order  should  not  stand.  The  com- 
plaint alone,  and  not  matters  raised  in  an  answer,  determines  if  the 
cause  is  referable.  Steck  v.  Colorado  Fuel  &  Iron  Co.,  142  N.  Y.  236, 
37  N.  E.  1, 25  L.  R.  A.  67. 

[4]  This  complaint  was  the  usual  one  by  a  building  contractor 
against  the  owner  in  a  mechanic's  lien  suit.  It  had  two  claims,  for  a 
balance  of  the  contract  confipensation,  and  a  further  demand  for  ex- 
tras. These  are  not  a  long  account  under  Code  of  Civil  Procedure,  § 
1013. 

Liens  on  real  property,  enforced  in  a  court  of  record,  follow  the 
Code  provisions  for  mortgage  foreclosure.  Lien  Law,  §  43 ;  Laws  of 
1909,  c.  38.  On  the  other  hand,  statutory  liens  on  vessels  may  be 
tried  by  a  justice  without  a  jury,  or  "may  be  referred  by  such  justice 
to  a  referee,  to  hear  and  determine."    Lien  Law,  §  97. 

The  reason  for  this  contrast  is  obvious.  Liens  by  mechanics  on 
buildings,  being  presumably  to  realize  the  means  to  pay  wages,  are 
designed  to  be  speedy  and  inexpensive  in  enforcement,  so  as  to  reach 
a  prompt  determination  of  all  claims  filed  against  the  property,  with 
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the  costs  resting  in  the  discretion  of  the  court.  Lien  Law,  §  53.  Ex-' 
ccpt  by  consent,  such  issues  are  not  subject  to  the  exceptional  and 
costly  mode  of  trial  before  a  referee,  unless  clearly  involving  a  long 
account  between  the  parties,  in  the  legal  sense  of  that  term.  Cassidy  v. 
McFarland,  139  N.  Y.  201,  34  N.  E.  893. 

The  order  of  reference  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs — a  disposition  which 
leaves  the  cause  still  pending  for  trial  and  subject  to  be  disposed  of  at 
the  Richmond  County  Special  Term. 


AKBDTINA  v.  PITTSBUBG  CONTRACTING  CO, 
(Snpreme  Court,  Appellate  Division,  Second  Department.    June  11.  191S.) 

1.  BELEASK    e=>57 — ^MlSTAKB  AND    MlSBEFBESSNTATION— SUITICIENCT    OF   BVI- 

DBNCB. 

In  an  action  by  a  servant  against  his  master  for  personal  Injuries,  evi- 
dence held  insufficient  to  support  finding  that  a  release  was  executed  by 
the  plaintiff  under  a  mistake  of  fact  as  to  its  scope.  Induced  by  defend- 
ant's misrepresentations. 

[Ed.  Note.— For  other  cases,  see  Belease,  Cent  Dig.  |f  106-108;  Dec. 
Dig.  «S=»57.] 

2.  Tbiai.  $=»3 — Sefabatb  Tbial  of  Issms — REi.EAeE  ot  Tobt. 

Where,  in  an  action  by  a  servant  against  his  master  for  serious  p&e- 
sonal  injuries,  it  appeared  that  plaintiff  had  executed  a  release  for  $300, 
and  the  evidence  was  closely  balanced  whether  plaintiff  was  a  minor 
when  he  executed  such  release,  the  ease  was  proper  for  the  exercise  of 
the  court's  discretion  to  order  a  separate  trial  of  the  Issue  raised  by  the 
affirmative  defense  of  the  general  release  to  avoid  the  Influence  upon  the 
jury  in  determining  the  question  of  the  validity  of  the  release  or  the 
inadequacy  of  the  consideration  paid  plaintiff  therefor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  H  6,  7;  Dec.  Dig. 
«=»3.] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Teodor  Arbutina,  an  infant,  by  Dmitar  Arbutina,  his 
guardian  ad  litem,  against  the  Pittsburg  Contracting  Company.  From 
a  judgment  for  the  plaintiff,  and  from  an  order  denying  its  motion 
for  new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

John  Ambrose  Goodwin,  of  White  Plains,  for  appellant. 
Hiunphrey  J.  Lynch,  of  White  Plains,  for  respondent. 

JENKS,  P.  J.  Necessarily  the  general  verdict  for  the  plaintiff  im- 
plies that  the  jury  were  satisfied  with  the  proof  adduced  to  avoid  the 
general  release  pleaded  by  the  defendant.  As  I  think  that  such  proof 
was  not  sufficient,  I  advise  that  the  judgment  and  order  be  reversed, 
and  that  a  new  trial  be  granted. 

[1]  There  was  no  question  as  to  the  execution  and  delivery  of  the 
said  instrument  or  the  receipt  of  $300  at  the  time.  The  plaintiff  con- 
tends that  Schwedo,  the  agent  of  the  defendant,  told  him  that  the  $300 
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was  paid  to  him  because  he  was  incapacitated  temporarily  by  the  acci- 
dent ;  in  other  words,  that  it  was  in  lieu  of  what  wages  he  might  have 
earned,  save  for  the  accident.  This  contention  rests  upon  the  uncor- 
roborated testimony  of  the  plaintiff  in  contradiction  of  the  terms  of 
the  release  and  of  the  positive  testimony  of  Schwedo,  who  procured 
the  release.  I  might  hesitate  to  disturb  the  finding  of  the  jury  upon 
this  issue,  if  the  clash  was  merely  between  the  testimony  of  the  plain- 
tiff and  that  of  Schwedo,  fortified  by  the  general  release.  But  the 
plaintiff  was  confronted  by  his  testimony  at  a  former  trial  of  this  ac- 
tion, which  showed  that  he  had  repeatedly  said  that  he  had  received 
the  $300  "for  his  injuries."  The  variance  is  too  important  to  the  vital 
issue  of  the  general  release  to  be  negligible.  The  plaintiff's  effort  at 
reconciliation  or  explanation  strikes  me  as  lame  rather  than  success- 
ful. On  the  whole,  his  proof,  ev?n  making  full  allowance  for  his 
comparative  unfamiliarity  with  the  English  tongue  and  his  complaint 
against  interpreters,  is  so  unsatisfactory  that  I  think  that  the  issue 
of  the  generaJ  release  should  be  submitted  to  another  jury. 

[2]  Lately  we  have  commented  upon  the  natural  tendency  of  a  jury 
to  disregard  the  issue  raised  by  the  plea  of  a  general  release,  when 
that  issue  is  tried  with  the  issue  of  negligence.  And  we  suggested  in 
explanation  that  the  jury  may  lose  sight  of  legal  right  in  its  conclusion 
that  the  consideration  for  Uie  release  was  wholly  inadequate  when 
considered  as  compensation  for  the  injury.  Piuntkosky  v.  Thomas 
Harrington's  Sons  Co.,  152  N.  Y.  S.  902,  decided  by  this  court  April 
16,  1915.  Even  the  trained  mind  of  the  court  may  be  not  unmindful 
of  the  hardship  that  may  result  from  successful  plea  M  a  general  re- 
lease. Thus  in  the  case  at  bar  the  learned  court,  who  tried  the  case 
admirably,  after  saying  in  its  charge : 

"Keep  In  mind  also  that,  If  the  $300  was  received  by  the  plaintiff  as  com- 
pensation for  his  Injuries,  he  cannot  recover,  and  that  ends  the  case,  no  matter 
how  paltry  the  sum  may  seem  to  you  or  how  severe  the  Injuries  may  be" 

■ — ^added  by  the  next  sentence : 

"If  you  should  say  that  Arbutlna  took  fSOO  In  payment  for  injuries  consist- 
ing of  a  broken  leg,  an  injured  hip,  a  broken  Jaw,  and  seven  teeth  knocked  out, 
your  verdict  must  be  for  the  defendant  If,  however,  you  believe  that  Schwedo 
told  him,  as  I  have  said  before,  that  it  was  for  his  wages,  and  by  that 
means  got  him  to  accept  it  and  sign  the  paper,  then  yon  take  up  the  ques- 
tion of  negligence." 

The  plaintiff  contendis  that  he  was  an  infant  at  the  time  of  the  ex- 
ecution of  the  release,  August  1,  1912.  He  testifies  that  he  became  of 
age  on  June  12,  1914.  There  is  no  other  proof.  On  the  other  hand, 
Schwedo  testifies  that  the  plaintiff  said  that  he  was  21  years  old;  and 
Dr.  Squires,  proprietor  of  a  sanitarium  at  Ossining,  who  received  the 
plaintiff,  testifies  that  the  plaintiff  told  him  that  he  (the  plaintiff)  vras 
21  years  old  in  March,  1912.  This  testimony  was  not  denied.  I  think 
that  this  case  is  an  illustration  of  the  propriety  of  an  exercise  of  dis- 
cretion by  the  court  to  order  a  separate  and  prior  trial  of  the  issua 
raised  by  the  affirmative  defense  of  a  general  release  in  an  action  for 
negligence.    Warner  v.  Star  Co.,  162  App.  Div.  458,  147  N.  Y.  Supp. 
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803;    Piuntkosky  v.  Thomas  Harrington's  Sons  Co.,  supra.     I  ex- 
press no  opinion  upon  the  question  of  the  liability  of  the  defendant. 
The  judgment  and  order  are  reversed,  and  a  new  trial  is  granted; 
costs  to  abide  the  event.    All  concur. 


HETSON  et  al.  v.  BROLNITSKT  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    June  18,  1915.) 

Troveb  and  Convebsion  «=»5 — ^Rbtaking  of  Pbopebtt   by   Srllbb — LlA- 

'   BILITT. 

A  seller,  who  surreptitloasly  retakes  goods  stored  and  paid  for  by  the 
buyer.  Is  liable  for  the  value  of  the  goods  taken. 

lEd.  Note. — For  other  cases,  see  a'rover  and  Conversion,  Cent.  Dig.  H 
38-50;  Dec.  Dig.  ®=>5.] 

Lehman,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Isidore  Hetson  and  another  against  Barnet  Brolnitsky  and 
another,  individually  and  as  copartners.  From  a  judgment  for  plain- 
tiffs, defendants  appeal.    Affirmed. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Foster  &  Cunningham,  of  New  York  City  (Joseph  J.  Cunningham, 
of  New  York  City,  of  counsel),  for  appellants. 
William  A.  Schacht,  of  New  York  City,  for  respondents. 

GUY,  J.  Plaintiffs  brought  this  action  to  recover  the  sum  of  $300, 
the  alleged  value  of  certain  goods  purchased  by  them  from  the  defend- 
ants, which  goods  it  is  claimed,  and  the  court  so  found,  that  the  de- 
fendants had  surreptitiously  removed  from  the  store  in  which  they 
were  stored  between  the  time  of  the  purchase  and  the  time  defendants 
gave  plaintiffs  a  bill  of  sale  of  them.  Although  the  complaint  sets 
forth  a  cause  of  action  for  conversion,  the  summons  bears  no  indorse- 
ment authorizing  the  arrest  and  imprisonment  of  defendants,  nor  is  the 
judgment  one  upon  which  an  execution  against  the  person  can  issue.  It 
is  therefore  nothing  more  than  an  ordinary  money  judgment.  Whether 
or  not  the  defendants  had  a  right  to  take  the  goods  at  the  time  and  in 
the  manner  they  did  is  of  not  much  importance  in  arriving  at  the  jus- 
tice in  the  case.  The  testimony  shows,  and  this  was  believed  by  the 
trial  justice,  that  the  defendants  removed  the  goods  and  that  plaintiffs 
paid  for  them.  Under  such  circumstances,  right  should  prevail  over 
technicalities,  and  the  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 

WHITAKER,  J.  (concurring).  The  defendants  took  part  of  the 
goods  that  they  either  had  actually  sold  or  that  they  agreed  to  sell. 
They  took  them  by  stealth.  This  would  indicate  they  did  not  think 
they  had  a  right  to  take  them.    The  court  has  found  that  $300  worth 
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of  goods  was  taken.  The  defendants  should  pay  for  them,  and  I  do  not 
think  that  the  judgment  should  be  reversed  on  account  of  a  mistake 
in  the  form  of  the  action,  when  the  question  as  to  the  proper  form  of 
the  action  is  so  close. 

Substantial  justice  has  been  done,  and  the  judgment  should  be  af- 
firmed. 

LEHMAN,  J.,  dissents. 


MACKAX  T.  MACKAY. 
(iinpreme  Court,  Appellate  Division,  Second  Department    Jnne  11,  1915.) 

1.  Mastbb  and  Servant  ^==278 — Injubikb  to  Sbbvant — Actions — ^Dvidenci. 

In  a  servant's  action  for  injuries  in  being  pinned  between  a  wall  and 
a  falling  boiler,  due  to  the  giving  way  of  a  defective  block  and  fall,  evi- 
dence held  not  to  sustain  a  finding  that  defendant  was  not  negligent. 

[E!d.  Note. — For  other  cases,  see  Master  and  Servant,  Gent  Dig.  {{  954, 
956-958,  960-969,  971,  972,  977;    Dec.  Dig.  ®=»278.] 

2.  Hastes  and  Servant  <Ss»281 — Injubieb  to  Servant — ^Actions — Evidence. 

In  a  servant's  action  for  injuries  in  being  pinned  between  a  wall  and 
a  boiler  moved  by  a  defective  block  and  fall,  evidence  held  not  to  sustain 
a  finding  that  plaintiff  was  guUty  of  contributory  negligence. 

[Ed.  .Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  {{  987- 
998;   Dec  Dig.  <S=»281.] 

3.  Mabteb  and  Servant  €s»160 — Injrsr  to  Servant— Waknino  and  In- 

struction. 

Where  a  master  had  knowledge  of  the  defective  condition  of  a  Mode 
and  fall  used  to  move  a  boiler,  and  the  danger  to  be  apprehended  from 
its  use,  it  was  his  duty  to  warn  employes  engaged  In  the  work  and  to 
give  them  instructions  as  to  how  the  apparatus  might  be  safely  operated. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  U  297, 
299-802,  305-307;  Dec  Dig.  «=>150.] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Robert  G.  Mackay  against  Kenneth  Mackay.  From  a 
judgment  for  defendant  and  an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Argued  before  JENKS,  P.  J.,  and  CA,RR,  RICH,  and  PUT- 
NAM, JJ. 

Thomas  J.  O'Neill,  of  Yonkers  (Leonard  P.  Fish,  of  New  York  City, 

on  the  brieH,  for  appellant 
Thomas  F.  Curran,  of  Yonkers,  for  respondent 

RICH,  J.  The  plaintiff  appeals  from  a  judgment  entered  upon  the 
verdict  of  a  jury  in  favor  of  the  defendant,  in  an  action  by  servant 
against  master  to  recover  for  personal  injuries  alleged  to  have  resulted 
from  the  n^ligence  of  the  defendant  in  furnishing  a  defective  block 
and  fall  for  the  use  of  his  employes  in  moving  a  heavy  boiler  from  one 
position  to  another  in  his  factory,  with  knowledge  of  its  defective  con- 
dition and  without  giving  warning  or  instruction  for  its  safe  use.  The 
appeal  is  also  taken  from  an  order  denying  plaintiff's  motion  for  a  new 
trial,  made  on  the  minutes. 

AssFor  oth«r  caaea  Ma  bud*  topic  *  KBT-NUMBBR  lit  all  Key-Nvmbared  DIgaaU  A  Indaxai 
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[  1  ]  At  the  time  of  the  accident,  the  plaintiff  and  three  other  of  de- 
fendant's employes  were  moving  a  heavy  boiler  in  defendant's  shop, 
using  for  that  purpose  a  block  and  fall  borrowed  by  defendant  from 
one  Gledhill.  The  evidence,  which  is  not  controverted,  establishes  that 
the  block  and  fall  was  defective,  and  that,  unless  care  was  exercised  in 
its  use,  the  chain  was  liable  to  catch,  and  if,  when  it  was  caught,  it  was 
jerked  to  loosen  it,  the  object  being  lifted  would  drop,  resulting  in  pos- 
sible danger  to  the  persons  using  it.  Gledhill  testified  that  when  he 
loaned  the  block  and  tackle  to  the  defendant  he  said  to  him : 

"Tou  want  to  be  careftil  in  using  them.  *  *  *  I  told  him  that  he  would 
have  to  be  careful  In  using  tbem  or  they  would  catch,  and  if  he  jerked  them 
loose  they  would  drop  with  him.  If  yon  have  a  twist  In  the  chain,  It  will 
catch  coming  over  the  sheave.  •  •  •  And  let  It  go  down  In  this  groove 
In  the  sheave  suddenly  and  unexpectedly.  *  •  •  1  told  him  to  be  careful 
of  it  •  •  •  Of  the  falls;  to  watch  out  for  It  I  says,  'Be  careful  of  it 
•    •     •    Be  careful  about  them  dropping  on  yon.' " 

Neither  of  the  persons  engaged  in  moving  the  boiler  had  ever  had 
any  experience  in  lifting  heavy  bodies  with  chains  or  a  block  and  fall. 
When  the  boiler  had  been  moved  on  rollers  for  some  distance,  the  de- 
fendant told  one  of  the  men  assisting  in  the  work  to  attach  the  chain 
block  and  put  a  sling  around  the  boiler  and  pull  it  in  on  the  floor  of  a 
lower  room.  He  neglected  to  inform  the  workmen  of  the  condition  of 
the  block  and  fall  or  chain  connected  therewith,  or  caution  them  as  to 
its  use,  or  warn  them  of  the  possible  danger  in  its  use  should  the  chain 
catch  and  an  attempt  be  made  by  jerking  to  loosen  it.  After  the  boiler 
had  been  moved  a  short  distance,  and  while  the  plaintiff  was  placing 
blocks  on  the  floor  under  the  lower  end  of  the  boiler  to  protect  the 
floor,  as  he  had  been  directed,  the  chain  caught,  and  the  workman  who 
was  operating  it  gave  it  an  extra  hard  jerk,  and  the  lower  end  of  the 
boiler  slid  forward  and  fell  to  the  floor,  catching  the  plaintiff  in  its 
descent,  inflicting  serious  injury.  The  workman  testified  that  he  did 
not  know,  and  had  not  been  told,  of  the  defective  condition  of  the  block 
and  fall,  and  that  he  gave  no  warning  to  plaintiff  before  jerking  the 
chain. 

[2,  3]  At  the  request  of  counsel  for  the  appellant,  the  learned  court 
correctly  instructed  the  jury  that  it  was  the  duty  of  a  master  to  furnish 
to  his  employes  implements  and  appliances  which  were  reasonably  suit- 
ed and  safe  for  the  work  in  hand,  and  to  give  them  the  necessary  in- 
structions regarding  their  use.  Having  Imowledge  of  the  defective 
condition  of  the  block  and  fall,  and  the  danger  reasonably  to  be  appre- 
hended in  its  use,  it  was  the  duty  of  the  defendant  to  have  warned  the 
persons  engaged  in  the  work  of  the  danger  which  might  reasonably 
have  been  apprehended,  and  to  have  given  them  necessary  instructions 
as  to  the  manner  in  which  the  implement  should  be  operated,  but  he 
omitted  to  give  such  instruction  and  warning,  and  clearly  he  was  guilty 
of  negligence  and  chargeable  with  consequent  liability.  H  the  verdict 
of  the  jury  is  based  upon  defendant's  freedom  from  negligence,  it  is 
against  the  weight  of  the  evidence  and  cannot  be  permitted  to  stand. 
The  learned  trial  court  further  properly  instructed  the  jury,  at  plain- 
tiff's request,  that  if  the  defendant  was  negligent,  and  the  plaintiff  was 
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free  from  contributory  negligence,  he  was  entitled  to  recover.  I  am 
unable  to  find  any  act  of  the  plaintiff  which  contributed  to  his  injury. 
The  boiler  did  not  drop  on  him  while  he  was  under  it,  but,  sliding  as 
it  fell,  pinned  him  to  the  wall  of  the  building.  As  I  have  pointed  out, 
he  was  uninformed  and  uninstructed  as  to  the  defective  condition  of  the 
block  and  fall  and  the  danger  to  be  apprehended  from  its  use,  and,  if 
the  jury  found  that  he  was  guilty  of  contributory  negligence,  that  find- 
ing was  likewise  against  the  weight  of  the  evidence. 

There  is  no  merit  in  the  appellant's  suggestion  that  the  evidence  relat- 
ing to  the  insurance  was  improperly  received,  and  the  only  trouble  with 
the  case  is  that  the  verdict  of  the  jury  is  so  greatly  against  the  weight 
of  the  evidence  on  both  questions  involved  as  to  require  a  reversal  of 
the  judgment  and  order. 

The  parties, hereto  having  stipulated  in  open  court  that  this  case  may 
be  disposed  of  by  a  court  of  four,  the  decision  is  as  follows : 

Judgment  and  order  reversed,  and  new  trial  granted ;  costs  to  abide 
the  event.    All  concur. 


UNK  RBAI/rX  &  CONST.  CO.  v.  PUBLIC  CONST.  CO.  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    June  11,  1915.) 

1.  E'XCHAROE     OF    PbOFEBTT     <@=>S — REAL,     PROPBRir— CONTRACT— ACTION     rOB 

Bbeach— Plaintiff's  Ability  to  Perfobm. 

Where  parties  to  a  contract  for  the  exchange  of  realty  were  mutually 
unable  to  perform,  tbe  plaintiff  because  of  a  restriction  on  its  land,  the 
defendant  because  unable  to  secure  an  extension  of  mortgages  on  its 
land,  and  where  plaintiff,  suing  for  defendant's  breach,  pleaded  compli- 
ance on  its  own  part,  which  was  denied  by  defendant,  which  did  not, 
however,  plead  plaintiff's  inability  to  perform  on  account  of  the  restric- 
tion, judgment  for  plaintiff  was  improper,  since  its  own  noncompliance 
with  the  contract  was  not  waived  by  defendant's  failure  to  plead  it,  for 
one  demanding  performance  of  a  contract  must  show  performance  on  his 
part,  or  plead  and  show  waiver  by  the  other  party. 

[Kd.  Note. — For  other  cases,  see  Exchange  of  Property,  Cent.  Dig. 
IS  14-18;    Dec.  Dig.  <S=>8.] 

2.  ElXCHANGE     OF     PbOPEBTY     <g=8 — REAL     PbOPEBTT—COWTBACT— ACTION     FOB 

Bbeach— Pabty's  Inability  to  Pebfobm. 

The  fact  that  defendant  contemplated  the  use  of  plalnttfTs  property 
for  a  purpose  which  the  restriction  thereon  did  not  prohibit  was  im- 
material, since  the  defendant  had  the  right  to  a  strict  performance. 

[Ed.  Note. — For  other  cases,  see  Exchange  of  Property,  Cent.  Dig.  §{ 
14-18;   Dec.  Dig.  <S=»8.] 

3.  Exchanob   of   Pbopebty   ®=»8 — Real  Pbopebty—Contbact— Action   fob 

Bbeach— Party's  Ability  to  Pebfobm. 

The  fact  that  public  records  revealed  the  restriction  on  plaintiff's 
land  was  ineffectual  to  estop  the  defendant  to  raise  the  objection  that 
plaintiff  could  not  perform. 

[Ed.  Note. — For  other  cases,  see  Exchange  of  Property,  Cent.  Dig.  §S 
14-18;  Dec.  Dlg.'<S=»8.] 

4.  Exchange  of   Pbopebty   <S=»6 — Real   Pbopebty — Contract— Action   fob 

Bbeach— Party's  Inability  to  Pebfobm. 

The  fact  that  defendant  did  not  appear  on  the  contract  date  for  the 
exchange  of  deeds,  and  so  did  not  decline  to  accept  plaintiff's  perform- 
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ance  on  account  of  the  existence  of  the  restriction,  was  immaterial  to 
excuse  plaintiff's  Inability  to  perform. 

[Ed.  Note. — For  other  cases,  see  E>xcbange  of  Property,  Cent.  Dig.  f 
11;   Dec.  Dig.  «=s>e.] 
6.  Exchange   of   Pbopertt  ^ssQ — Real   Pbopebtt— Conteaot — Action   fob 
Bbeach— Pabtt's  Inabilitt  to  Perfobm. 

The  fact  that,  If  defendant  had  appeared  at  the  contract  date  for  ex- 
changing deeds,  It  could  not  have  raised  the  objection  of  the  existence 
of  the  restriction  on  plalntifC's  land  because  it  had  not  then  examined 
the  title  was  immaterial  to  excuse  plaintiff's  breach. 

[Ed.  Note. — For  other  cases,  see  Exchange  of  Property,  Cent.  Dig.  § 
11;  Dec.  Dig.  <S=»6.] 

Appeal  from  Kings  County  Court. 

Action  by  the  Link  Realty  &  Construction  Company  against  the  Pub- 
lic Construction  Company  and  others.  Judgment  for  plaintiflE,  and  de- 
fendant named  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
PUTNAM,  JJ. 

Joseph  Sapinsky,  of  New  York  City  (Alvin  T.  Sapinsky,  of  New 
York  City,  on  the  brief),  for  appellant. 

Grover  M.  Moscowitz,  of  New  York  City  (Sidney  F.  Strongin,  of 
Brooklyn,  on  the  brief),  for  respondent. 

THOMAS,  J.  [1]  The  plaintiff  and  defendant  companies  agreed  to 
exchange  lands.  In  lieu  of  specific  performance  plaintiff  has  recovered 
damages.  The  lands  were  subject  to  mortgages  recited,  and  the  plain- 
tiff's lands  were  restricted  to  private  dwellings  or  to  apartment  houses 
of  not  less  than  four  stories,  but  the  contract  stated  that  the  restriction 
permitted  apartment  houses  of  less  than  four  stories.  The  defendant 
stipulated  that  the  mortgages  on  its  lands  should  not  expire  before  dates 
named,  which  required  it  to  procure  extensions  of  the  times  of  payment. 
The  defendant  could  not  get  extensions  of  the  mortgages  so  as  to  com- 
ply with  the  agreed  expiration  periods.  In  fact,  foreclosure  was  start- 
ed on  one  of  the  mortgages,  but  was  arranged  so  as  to  leave  it  payable 
on  demand.  The  defendant's  lawyer  asked  for  an  adjournment  of 
closing,  which  was  refused,  so,  defendant  did  not  appear  on  closing 
day,  but  plaintiff  was  there  with  a  deed.  The  plaintiff  pleaded  compli- 
ance on  its  part  and  failure  and  refusal  to  perform  on  the  part  of  de- 
fendant, who  denied,  bui  did  not  plead,  the  inability  to  perform  on 
the  part  of  the  plaintiff  by  reason  of  the  restriction.  The  plaintiff  in- 
sists that  the  defendant  waved  the  variation  in  the  terms  of  the  re- 
striction :  (1)  By  failure  to  raise  it  at  the  closing ;  (2)  by  failure  to  plead 
it,  as  he  could  have  discovered  the  truth  in  a  public  record.  It  has  been 
decided  that  a  vendor  must  plead  that  he  is  ready  and  willing  to  per- 
form, but  that  his  inability  to  perform  is  a  matter  of  defense.  Clex- 
ton  V.  Tunnard,  119  App.  Div.  709, 104  N.  Y.  Supp.  665  (3d  Dept.  1907). 
See,  also.  Reed  v.  Hayt,  109  N.  Y.  659,  17  N.  E.  418,  affirming  51  N. 
Y.  Super.  Ct.  121.  In  the  last  case  the  answer  alleged  particular  breach- 
es, and  defendant  was  not  permitted  to  add  to  them  on  the  trial.  Clex- 
ton  V.  Tunnard  is  based  on  early  chancery  decisions  that  the  plaintiff 

^=3For  oUier  cases  see  same  topic  ft  KBY-NUMBER  In  all  Kejr-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


1034  153  NEW  YOBK  SUPPLEMENT  (Sup.  Ct 

need  not  show  that  he  was  able  to  give  a  good  title  at  the  date  of  agree- 
ment or  at  the  commencement  of  the  suit,  if  he  can  give  a  perfect  title 
at  the  time  of  the  decree,  or  when  the  master  makes  his  report.  Brown  v. 
Haff  &  Lyon,  5  Paige,  235,  28  Am.  Dec.  425 ;  Dutch  Church  v.  Mott, 
7  Paige,  77,  32  Am.  Dec.  613.  The  plaintiff  abo  cites  Ten  Eyck  v.  Wit- 
beck,  55  App.  Div.  165,  66  N.  Y.  Supp.  921,  affirmed  Same  v.  Whit- 
beck,  170  N.  Y.  564,  62  N.  E.  1101,  where  it  was  decided  that,  in  an 
action  of  ejectment,  defendant  could  not  show  without  pleading  that 
a  deed  in  plaintiff's  title  was  void  for  champerty.  To  same  effect  is 
Udell  V.  Stearns,  125  App.  Div.  196,  109  N.  Y.  Supp.  407.  In  Martin 
V.  Colby,  42  Hun,  1,  it  was  decided  that  it  will  be  presumed  that  a 
party  is  able  to  perform  his  undertaking  where  nothing  appears  to  the 
contrary,  but  he  is  permitted  to  prove  that  he  cannot.  That  relates  to 
the  defendant.  How  can  a  man  in  equity  procure  a  judgment  for  speci- 
fic performance  if  he  is  not  able  to  perform  himself  ?  Of  what  avail 
is  it  for  him  to  say  that  he  is  ready  and  willing,  if  he  is  not  able?  I 
believe  the  primary  rule  to  be  that  a  party  demanding  performance  must 
show  what  is  equivalent  to  performance  on  his  part,  or  plead  waiver 
by  the  opposite  party.  Granger  Co.  v.  B.-K.  Ironworks,  204  N.  Y. 
218,  97  N.  E.  523.  If  the  plaintiff  pleaded  that  he  tendered  1  deed,  it 
may  not  be  his  duty  to  show  that  he  has  good  title,  inasmuch  as  in 
absence  of  objection  his  title  may  be  presumed.  But  if  in  a  court  of 
equity  it  appear  that  he  has  not  such  title  as  the  contract  demands,  it 
would  be  very  unjust  to  regard  the  defect  waived  and  compel  the  op- 
posite party  to  take  title.  It  is  not  performance  to  tender  a  deed  that 
conveys  nothing,  or  something  less  than  the  contract. 

[2]  But  the  plaintiff  urges  that  its  fulfillment  regarding  the  restric- 
tion is  unimportant,  as  defendant  contemplated  using  the  land  to  be 
received  from  plaintiff  for  an  apartment  house  of  more  than  four 
stories.  What  defendant  proposed  to  use  the  land  for  excuses  a  bad 
title — ^that  is  plaintiff's  plea.  But  may  not  the  purchaser  change  his 
mind?  The  defendant  had  the  right  to  have  what  his  contract  gave 
him,  and  knowledge  of  a  defect  in  the  title  cannot  be  imputed  to  him 
to  defeat  that  right.    Nathan  v.  Morris,  62  Hun,  452, 17  N.  Y.  Supp.  13. 

[3]  The  plaintiff  urges  that  the  record  imputes  knowledge  to  the 
defendant  of  the  scope  of  the  restriction,  and,  that,  so  knowing,  he  can- 
not raise  the  objection,  and  cites  cases.  According  to  that,  defendant 
should  have  searched  the  title  before' he  contracted,  and  he  may  not 
rely  on  the  terms  of  the  contract — a  proposition  most  inequitable  as 
well  as  incorrect  in  law. 

[4]  The  plaintiff  urges  that  it  may  make  the  defendant  accept  a 
bad  title,  or  pay  damages  for  rejecting  it,  because  it  did  not  appear  on 
the  closing  day  and  decline  performance  on  that  ground.  The  sugges- 
tion is  quite  illogical.  The  plaintiff  was  on  hand  at  the  closing,  with  a 
deed  that  would  not  convey  what  the  contract  demanded.  The  defen- 
dant was  not  there.  The  plaintiff  draws  the  conclusion  that  by  reason 
of  the  defendant's  absence  the  plaintiff's  ineffective  deed  became  a  suffi- 
cient deed  for  the  purpose  of  fulfilling  the  contract  on  its  part.  Had 
the  defendant  appeared  and  pointed  out  wherein  the  plaintiff  could 
not  perform,  the  latter  could  not  have  obviated  the  defect.    The  defend- 
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ant  was  not  obliged  to  do  a  vain  thing.  Alpem  v.  Farrell,  133  App. 
Div.  278,  117  N.  Y.  Supp.  706;  Rosenberg  v.  Jacobson,  56  Misc.  Rep. 
693,  107  N.  Y.  Supp.  595 ;  Oppenheimer  v.  Knepper  Realty  Co.,  50 
Misc.  Rep.  186,  187,  98  N.  Y.  Supp.  204. 

[B]  But  plaintiff  urges  that  defendant  could  not  have  raised  such 
objection  at  that  time  because  it  had  not  then  examined  the  title.  The 
suggestion  seems  to  be  that  the  deed  tendered  was  legal  performance 
because  the  defendant,  had  it  appeared,  would  have  been  ignorant  that 
the  proper  title  was  not  tendered.  That  does  not  seem  a  worthy  ail- 
ment, where  it  appears  that  the  plaintiff  could  not  do  what  it  agreed 
to  do.  It  is  true  that  the  defendant  did  not  appear  at  the  closing,  as  it 
urges,  because  it  could  not  obtain  the  extension  of  the  mortgages,  but, 
as  plaintiff  contends,  because  it  willfully  refused  to  fulfill.  But  in  a 
court  of  equity  the  plaintiff  should  not  be  permitted  to  foist  on  the  de- 
fendant a  title,  defective  as  measured  by  the  contract,  upon  the  excuse 
that  the  defendant  refused  to  perform  on  its  part.  That  would  allow 
the  plaintiff,  not  able  to  perform,  to  prevail  over  the  defendant  in  de- 
fault by  ascribing  to  the  latter  the  more  blame,  although  neither  was 
blameless.  We  have  considered  the  other  questions  involved  in  the  ap- 
peal, but  it  is  unnecessary  to  decide  them. 

The  judgment  should  be  reversed,  and  the  complaint  dismissed,  with- 
out costs.    All  concur. 


WICKBNHEISEE  et  al.  v.  COLONIAIj  BANK  et  al.    (No.  7369.) 
(Supreme  Ckinrt,  Appellate  Division,  First  Department    June  18,  1915.) 

1.  Trusts  «=>357 — Followinq  Trust  Pkopebtt — Constructive  Notice. 

C,  loaning  money  to  H.,  on  the  security  of  a  savings  bank  passbook  In 
the  individual  name  of  H.,  Is  not  put  on  notice  that  the  funds  were  trust 
funds  merely  because  the  account  was  opened  only  four  days  before. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  f  S  689-662 ;  Dec.  Dig. 
«s»357.] 

2.  BXECUTOBS  AWD  AOinNISTRATOBB  €=>169 — PLEDOB  OF  PBOPEBTT — BONA  PiDB 

PUBCHASBB. 

C,  loaning  money  to  H.  individually,  on  the  security  of  a  savings  bank 
passbook,  in  the  name  of  H.,  individually,  in  good  faith  and  without  no- 
tice, got  good  title,  though  the  funds  deposited  were  of  an  estate  of  which 
H.  was  executor. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  {  647;   Dec.  Dig.  «s»169.] 

3.  Judgment  «=>208 — Reliet  as  Between  Codefendarts — Pleading. 

While,  in  an  action  against  C.  and  D.  to  have  a  trust  impressed  in 
plaintiff's  favor  on  a  fund  in  D.'s  possession,  the  court  can  determine 
the  rights  of  the  parties  therein,  D.  praying  therefor,  C.  is  not  entitled  to 
an  affirmative  Judgment  against  D.,  not  having  prayed  therefor. 

[Ed.  Note. — For  other  cases,  see  Judgment  Cent  Dig.  §  381 ;  Dec.  Dig. 
«=9208.] 

4.  Banks  and  Banking  «=>301 — Tbust  Funds — Tbansfkb  to  Exsoutob  In- 

dividually. 

A  savings  bank,  in  vrhich  testator  had  a  deposit  has  a  right  to  trans- 
fer the  account  to  the  executor,  individually,  on  his  producing  the  neces- 
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sary  papers,  and  Is  not  liable  because  of  his  using  the  funds  for  his  in- 
dividual purposes. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {{ 
1159,  1162-1164,  1166-1168,  1172-1176;  Dec.  Dig.  «=>301.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Emma  E.  Wickenheiser,  as  general  guardian,  and  others, 
against  the  Colonial  Bank  and  the  Dry  Dock  Savings  Institution,  im- 
pleaded with  another.  From  a  judgment  for  plaintiflfs,  entered  on  a 
decision  after  a  trial  at  Special  Term,  said  defendants  appeal.  Modi- 
fied and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Jesse  S.  Epstein,  of  New  York  City,  for  appellant  Colonial  Bank. 
Frank  M.  Tichenor,  of  New  York  City,  for  appellant  Dry  Dock 
Savings  Institution. 
Artemas  B.  Smith,  of  New  York  City,  for  respondents. 

DOWLING,  J.  Charles  F.  Wickenheiser  died  at  the  dty  of  New 
York  on  January  26,  1908,  leaving  a  will  thereafter  duly  admitted  to 
probate,  whereof  George  Herring,  his  brother-in-law,  was  executor,  to 
whom  letters  testamentary  were  issued  February  27,  1908.  By  his 
will,  after  the  payment  of  $2,000  to  his  mother,  all  the  residue  of  his 
property  was  left  to  his  widow  and  two  children  by  a  prior  marriage, 
to  be  divided  between  them  equally.  Forming  part  of  his  estate  was 
a  deposit  of  $2,494.40  in  the  Dry  Dock  Savings  Institution.  On 
March  2,  1908,  four  days  after  the  letters  were  issued  to  him,  Herring 
presented  the  passbook  of  the  deceased,  numbered  440,015,  and  repre- 
senting said  account,  to  said  Institution,  surrendered  it,  and  opened 
a  new  account  in  his  own  name,  represented  by  passbook  No.  489,054, 
wherein  he  was  credited  with  the  amount  of  money  that  remained  in 
decedent's  account  ($2,494.90)  and  with  all  interest  thereon  down  to 
the  date  of  such  surrender ;  the  new  deposit  including  interest  allowed 
on  the  decedent's  account  from  January  1,  1908,  which  would  not 
have  been  credited  upon  a  new  account  but  was  only  credited  because 
it  was  a  transfer  of  an  old  account.  At  the  time  that  the  transfer  was 
made,  he  presented  to  the  Institution  the  surrogate's  certificate  of  his 
qualification  as  executor,  and  also  a  waiver  from  the  attorney  for  the 
state  comptroller.  It  was  upon  these  papers  that  the  transfer  was 
made.  On  the  next  day,  March  3d,  he  called  at  the  Colonial  Bank, 
wherein  he  was  a  depositor,  and  obtained  a  demand  loan  of  $1,000, 
giving  an  assignment  of  the  new  passbook  in  his  name  in  the  Insti- 
tution as  security,  and  on  October  28,  1908,  he  again  obtained  a  loan 
from  the  same  bank  on  the  same  security.  Both  of  these  loans  were 
repaid  by  him  January  3,  1910,  whereupon  the  passbook  was  returned 
to  him.  Thereafter  the  Colonial  Bank  made  loans  of  $1,000  to  Her- 
ring, secured  by  his  passbook  in  the  Union  Square  Savings  Bank  at 
March  18,  1909,  and  November  26,  1909,  repaid,  respectively,  April  4, 
1910,  and  Januarv  3,  1910.  On  December  15,  1909,  the  bank  again 
loaned  him  $1,000,  payable  on  demand,  secured  by  the  passbooks  in 
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the  Institution  and  the  Union  Square  Bank,  and  the  loan  was  repaid 
on  December  24,  1909.  On  March  16,  1911,  his  loans  having  been  re- 
paid, and  the  bank  books  being  in  his  possession,  the  Colonial  Bank 
loaned  Herring  $2,000,  and  he  again  delivered  to  it  the  passbook,  with 
an  assignment  of  the  moneys  due  him  by  the  Dry  Dock  Savings  In- 
stitution, as  evidenced  by  said  book,  and  also  a  collateral  note  for 
$2,000  and  a  draft  on  the  Dry  Dock  Savings  Institution  chargeable  to 
said  account.  Notice  of  the  assignment  to  the  extent  of  $2,000  was 
given  the  Dry  Dock  Institution,  which  acknowledged  receipt  of  it  the 
same  day.  No  part  of  this  loan  has  been  repaid.  Herring  having  ren- 
dered an  account  of  his  proceedings  as  executor,  a  decree  was  made 
by  the  Surrogate's  Court  on  May  25,  1911,  settling  and  allowing  the 
same,  whereby  a  balance  was  found  to  be  due  by  him  of  $22,379.75, 
including  the  amounts  payable  to  the  widow  ($3,186.03)  and  to  each  of 
his  two  sons  ($9,281.03).  The  legacy  to  decedent's  mother  has  been 
paid  by  the  executor.  'The  sums  due  the  sons  (who  were  still  minors) 
were  directed  to  be  paid  to  their  mother  on  her  furnishing  certain 
bonds,  which  she  hJis  done,  and  she  has  been  appointed  their  general 
guardian.  Demand  was  made  upon  the  executor  to  pay  the  moneys 
so  directed  to  be  paid,  with  which  he  has  failed  to  comply;  and,  a 
transcript  of  the  decree  having  been  duly  filed  in  the  county  clerk's 
office  of  New  York  county,  three  certain  writs  of  execution  against  the 
property  of  Herring  for  the  collection  of  said  respective  amounts  were 
issued  to  the  sheriff  of  New  York  county  on  July  3,  1911,  and  upon 
them  was  realized  the  sum  of  $10,000,  the  balance  still  unpaid  being 
$11,748.10.  Herring  is  insolvent.  Plaintiff,  suing  on  her  own  behalf 
and  as  general  guardian  of  the  two  sons,  has  recovered  judgment 
upon  the  theory  that,  as  the  funds  in  the  Dry  Dock  Savings  Institu- 
tion were  the  property  of  her  husband's  estate,  the  unpaid  legatees 
thereof  are  entitled  to  have  a  trust  in  their  favor  impressed  upon  those 
funds  prior  to  the  claim  of  the  Colonial  Bank,  which  loaned  upon  the 
faith  of  the  account.  The  judgment  decrees  that  the  sums  represented 
by  the  passbook  is  held  by  the  Dry  Dock  Savings  Institution  in  trust 
for  the  use  and  benefit  of  plaintiff  and  the  sons,  and  the  Institution  is 
to  account  to  them  therefor ;  payment  thereof  to  be  applied  on  account 
of  the  several  sums  of  money  decreed  to  be  paid  them  by  the  Surro- 
gate's Court.  The  complaint  has  been  dismissed  as  against  the  Colo- 
nial Bank,  but  without  prejudice  to  its  right  to  commence  an  action  at 
law  against  the  Institution.  The  Colonial  Bank  had  not  served  a  copy 
of  its  answer  upon  the  Institution,  nor  did  its  answer,  as  served  upon 
the  plaintiff,  ask  for  any  judgment  against  the  Institution,  nor  was 
any  issue  presented  by  the  pleadings  as  between  the  two  banks.  The 
answer  of  the  Institution  asked  that  the  court  make  such  judgment 
herein  as  the  facts  in  the  case  will  warrant ;  it  holding  the  said  money 
to  the  credit  of  account  No.  469,454  tmtil  the  judgment  of  the  court 
herein.  No  question  has  been  raised  either  upon  the  trial  or  upon  this 
appeal  as  to  the  right  of  the  legatees  to  bring  such  an  action  as  this, 
instead  of  having  suit  brought  on  behalf  of  the  estate  by  a  successor 
in  interest  of  the  recreant  executor. 

[1,  2]  The  record  herein  discloses  absolutely  no  testimony  tending 
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to  show  bad  faith  on  the  part  of  the  Colonial  Bank.  It  is  claimed  that 
the  fact  that  Herring  sought  a  loan  on  his  savings  bank  account  only 
four  days  after  his  passbook  showed  he  had  opened  it  should  have 
put  the  Colonial  Bank  upon  its  guard.  But  there  is  no  proof  that 
the  transaction  was  an  unusual  one,  or  that  any  other  circumstances 
were  present  to  rouse  the  bank's  suspicions.  Had  it  inquired,  it  could 
have  learned  only  that  Herring  did  have  such  an  account  there  as  he 
represented  he  had.  They  were  bound  to  go  no  further  than  that. 
There  is  no  finding,  nor  any  proof  warranting  one,  that  the  Colonial 
Bank  acted  otherwise  than  in  good  faith,  or  that  it  had  notice,  actual 
or  constructive,  that  the  passbook  on  which  it  loaned  its  money  repre- 
sented trust  funds.  The  complaint  set  forth  that  the  bank  had  such 
knowledge  when  it  received  the  book,  but  there  is  not  a  scintilla  of 
proof  in  support  thereof.  Therefore,  even  conceding  that  the  bank  ac- 
count was  only  a  chose  in  action,  the  Colonial  Bank  being  a  bona  fide 
purchaser  for  value,  had  a  valid  title.  Moore  v.  Metropolitan  Bank 
of  New  York,  55  N.  Y.  41,  14  Am.  Rep.  173 ;  Greene  v.  Warnick,  64 
N.  Y.  221 ;  Spencer  v.  Weber,  163  N.  Y.  493,  SZ^N.  E.  ?53.  There- 
fore the  dismissal  as  to  it  was  proper. 

[3]  And,  in  the  absence  of  any  prayer  for  relief  by  it  as  against 
the  Institution,  it  was  not  entitled  to  an  affirmative  judgment  as  against 
the  latter,  since,  in  so  far  as  it  might  be  able  to  establish  a  claim  to  or 
upon  the  account  in  question,  the  main  issue  before  the  court  was 
the  right  of  plaintiffs  to  have  a  trust  impressed  in  their  favor  upon 
the  fund  in  question.  But,  inasmuch  as  the  Institution  prayed  to  have 
the  rights  of  the  parties  in  the  fund  in  question  deternnined,  the 
court  had  the  right  to  so  determine  them,  but  to  give  no  further  re- 
lief against  the  Institution  in  favor  of  the  bank. 

[4]  The  plaintiffs  not  being  entitled  to  have  a  trust  in  their  favor 
impressed  upon  the  deposit  in  question,  which  shall  take  precedence 
over  the  Colonial  Bank's  claim,  what  are  their  rights  as  against  the 
Dry  Dock  Savings  Institution?  They  are  not  suing  here  upon  any 
theory  of  negligence  upon  its  part,  but  simply  upon  the  ground  that 
the  deposit  in  question  represents  funds  of  the  estate  which  should  be 
applied  to  the  discharge  of  their  claims  against  it.  Against  this  con- 
tention neither  appellant  seeks  to  argue,  save  in  so  far  as  the  Colonial 
Bank  contends  (and  as  we  have  indicated,  properly)  that  such  fund  is 
first  chargeable  with  the  amount  of  its  own  advance  to  Herring.  The 
Institution  had  the  right  to  transfer  the  account  to  Herring  individual- 
ly, upon  his  demand  that  it  do  so  and  the  production  of  the  necessary 
documents  establishing  his  title. 

"An  executor,  aa  such,  takes  the  unqualified  legal  title  to  all  personalty  not 
specifically  bequeathed,  and  a  qualified  legal  title  to  that  which  is  so  be- 
queathed." Blood  V.  Kane,  130  N.  Y.  514,  29  N.  E.  994,  15  L.  R.  A.  490.  "He 
is  the  owner  of  the  personal  property  of  the  testator ;  the  absolute  title  vests 
In  him;  and  he  possesses  the  Jus  dlsponendi  In  its  full  force.  The  honest 
purchaser  Is  under  no  duty  to  see  that  the  moneys  are  faithfully  applied  by 
the  executor."    Leitch  v.  Wells,  48  N.  T.  585. 

Being  bound  to  transfer  the  funds  of  the  estate  in  its  possession  to 
Herring  upon  his  demand,  it  was  immaterial  whether  they  paid  hin> 
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over  the  cash  or  allowed  him  to  open  a  new  account  in  his  own  name. 
Having  turned  over  to  him  the  amount  represented  by  the  passbook, 
and  concededly  not  having  profited  in  any  way  by  the  advances  made 
by  the  Colonial  Bank  to  Herring,  no  tenable  theory  is  suggested  for  its 
liability,  and  no  claim  in  negligence  is  predicated  upon  its  failure  to 
advise  the  Colonial  Bank  of  the  fact  that  the  Herring  account  repre- 
sented trust  funds,  or  to  notify  the  legatees  of  the  estate  of  the  fact 
that  the  executor  was  borrowing  money  upon  the  account.  The  only 
relief  to  which  plaintiffs  can  be  entitled  in  this  action,  therefore,  is  a 
judgment  impressing  a  trust  in  their  favor  upon  the  balance  of  the  Her- 
ring account  in  the  Institution,  after  the  lien  of  the  Colonial  Bank  has 
been  paid. 

The  judgment  appealed  from  should  be  modified  (1)  by  awarding 
the  Dry  Dock  Savings  Institution,  which  was  merely  a  stakeholder, 
costs  of  the  trial  below,  and  striking  out  the  direction  for  costs  against 
it ;  (2)  by  decreeing  that  the  Colonial  Bank  has  a  lien  on  the  account 
in  question  to  the  extent  of  the  amount  proved,  $2,192.35,  with  inter-, 
est  from  the  date  of  the  trial,  February  25,  1913 ;  (3)  by  decreeing 
that  the  balance,  if  any,  of  the  account,  is  impressed  with  a  trust  in 
favor  of  plaintiffs.  Costs  of  the  appeal  are  awarded  to  both  appel- 
lants against  respondents.  The  following  findings  of  fact  are  reversed, 
as  not  warranted  by  the  evidence :  XV,  XVI,  XVII,  XXII,  .XXIV,  and 
the  conclusions  of  law  numbered  I  to  V,  inclusive.  For  the  finding  of 
fact  numbered  XII,  which  is  reversed,  as  should  be  substituted  the  In- 
stitution's proposed  finding  of  fact  numbered  I,  which  correctly  states 
the  facts  as  warranted  by  the  evidence.  The  following  findings  of 
fact  proposed  by  the  Colonial  Bank  are  found :  VI  to  XXV,  inclusive, 
also  its  conclusions  of  law  numbered  I  and  III.    All  concur. 


WICKENHEISER  v.  GERMAN  EXCHANGE  BANK  et  al.    (No.  7370.) 

(Supreme  Court,  Appellate  Division,  First  Department    June  18, 19150 

Costs  ®=>93 — Aii-owance — Stakeholdebs. 

Costs  xipon  the  trial  sbould  be  allowed  to,  and  not  against,  a  defendant, 
irbleh  is  a  mere  stakeholder  of  the  fund  in  controversy  between  plaintiff 
li^and  the  other  defendant 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent  Dig.  {|  369-375,  384-387; 
Dec.  Dig.  «=»93.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Emma  E.  Wickenheiser,  as  general  guardian,  against  the 
German  Exchange  Bank  and  the  Union  Square  Savings  Bank,  im- 
pleaded with  George  Herring.  From  a  judgment  for  plaintiff,  entered 
on  a  decision  after  a  trial  at  Special  Term,  said  defendant  banks  appeal. 
Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 
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Henry  A.  Petersen,  of  New  York  City,  for  appellant  German  Ex- 
change Bank. 

Stephen  P.  Nash,  of  New  York  City,  for  appellant  Union  Square 
Savings  Bank. 

Artemas  B.  Smith,  of  New  York  City,  for  respondent. 

DOWLING,  J.  In  this  case  the  savings  bank  account  belonging  to 
the  estate  of  Charles  F.  Wickenheiser  in  the  Union  Square  Savings 
Bank  amounted  to  $2,428.96,  and  was  represented  by  passbook  No. 
99,407.  Herring,  on  March  2,  1908,  surrendered  the  book  and  opened 
a  new  account  in  his  own  name,  represented  by  passbook  No.  1C©,770. 
On  March  18,  1909,  he  obtained  a  loan  of  $1,000  from  the  German  Ex- 
change Bank  and  deposited  the  new  passbook  as  collateral  security 
therefor,  and  on  November  26,  1909,  he  obtained  from  the  same  bank 
an  additional  loan  of  $1,000  thereon.  Both  these  loans  were  repaid 
on  January  3, 1910.  Then,  on  February  3,  1911,  he  obtained  from  the 
same  bank  a  new  loan  of  $2,000  in  the  name  of  "Wickenheiser  &  Co.," 
his  trade-name,  and  again  gave  the  bank  said  passbook  as  collateral 
security,  together  with  a  draft  on  the  Union  Square  Savings  Bank  for 
$2,000,  and  a  collateral  stock  note  for  the  same  amount.  On  March 
30,  1911,  the  German  Exchange  Bank  gave  notice  to  the  Union  Square 
Savings  Bank  of  the  loan,  and  that  it  held  the  passbook  as  collateral 
therefor.  It  also  appears  that  the  German  Exchange  Bank  guaranteed 
the  signature  of  Herring  to  the  Union  Square  Bank  on  a  certificate 
of  the  issue  of  letters  testamentary  to  Herring  on  the  Wickenheiser 
estate.  In  this  case  the  German  Exchange  Bank  asked  for  appropriate 
relief,  not  only  against  the  plaintiff,  but  against  its  codefendant,  and 
duly  served  copies  of  its  answer  upon  them.  The  Union  Square  Sav- 
ings Bank  by  its  answer  asked  that  the  rights  and  interests  of  the  vari- 
ous claimants  to  the  account  be  determined  in  the  action.  The  other 
facts  are  the  same  as  in  Wickenheiser  v.  Colonial  Bank,  153  N.  Y.  Su]^. 
1035,  decided  herewith. 

For  the  reasons  therein  given,  the  judgment  herein  as  well  should  be 
modified  by  (1)  reversing  the  award  of  costs  against  the  Union  Square 
Savings  Bank,  and  granting  it  costs  upon  the  trial,  as  it  was  merely  a 
stakeholder  of  the  fund  in  controversy ;  (2)  by  decreeing  that  the  Ger- 
man Exchange  Bank  has  a  lien  upon  the  fund  in  question  to  the  amount 
of  $2,178.25,  with  interest  from  February  25,  1913 ;  (3)  by  decreeing 
that  the  balance,  if  any,  of  the  account  is  impressed  with  a  trust  in  favor 
of  plaintiffs.  Costs  of  the  appeal  are  awarded  to  both  appellants  against 
respondents.  The  following  findings  of  fact  are  reversed,  as  without 
evidence  to  support  them:  XV,  XVI,  XVII,  XXIII,  XXIV,  and  the 
conclusions  of  law  numbered  I  to  V,  inclusive.  The  finding  of  fact 
numbered  XVIII  is  reversed,  and  in  place  thereof  will  be  substituted 
the  following  findings  of  fact  proposed  by  the  defendant  German  Ex- 
change Bank :  VI  to  XX,  inclusive — which  correctly  set  forth  the  facts 
in  evidence.  The  conclusions  of  law  are  found,  proposed  by  the  Ger- 
man Exchange  Bank,  numbered  I,  II,  IV,  V,  XII,  and  XIII.  All  con- 
cur. 
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DAI.B  ▼.  GUAKANTY  TBTJST  CO.  OF  NEW  TORK.    (No,  7404.) 

(Supreme  Court,  Appellate  DlTlslon,  First  Department    June  18,  1915.) 

Tbusts  <e=>154 — LrFB  Beneficiast's  Acquisition  of  Remainder  Interest — 
Mebgek — Payment. 

Under  Personal  Property  Law  (Laws  1897,  c.  417)  S  3,  as  amended  by 
Laws  1903,  c.  87,  providing  that  the  right  of  the  beneficiary  to  receive 
the  Income  from  personal  property  and  to  apply  It  to  the  use  of  any  per- 
.  son  cannot  be  transferred  by  assignment  or  otherwise,  and  that  when  a 
beneficiary  of  the  income  of  personal  prc^erty  In  trust  Is  entitled  to  a 
remainder,  subject  to  his  beneficial  life  Interest,  he  may  release  his  In- 
terest In  the  Income,  whereupon  the  estate  of  the  trustee  in  the  re- 
mainder shall  cease,  and  the  trust  estate  merge  In  such  remainder,  a 
testamentary  trust,  entitling  the  beneficiary  to  life  Income  of  personalty, 
was  not  destroyed  or  merged  into  the  remainder  by  his  acquisition  of 
the  remainder  interest,  so  that  he  could  not  compel  the  trustee  to  pay 
over  the  fund. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Ont  Dig.  |  199;    Dec.  Dig. 
<8=»154.1 

Action  by  Alfred  G.  Dale  against  the  Guaranty  Trust  Company  of 
New  York,  as  trustee  of  the  estate  of  Annie  K.  Dale,  deceased.  Sub- 
mission of  controversy  on  an  agreed  statement  of  facts.  Judgment 
directed  for  defendant,  dismissing  plaintiff's  claim. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWUNG,  and  HOTCHJCISS,.JJ. 

George  P.  Breckenridge,  of  New^York  City,  for  plaintiff. 

Stetson,  Jennings  &  Russell,  of  New  York  (^ity,  for  defendant. 

DOWLING,  J.  The  testatrix,  Annie  K.  Dale,  was  the  widow  of 
Ansel  N.  Kellogg  when  she  married  plaintiff.  By  her  last  will  and  tes- 
tament she  had  left  the  sum  of  $150,(XX)  to  her  executor  in  trust  to  in- 
vest the  same  and  apply  the  net  income  thereof  to  the  use  of  her  hus- 
band, the  plaintiff,  during  the  term  of  his  natural  life,  in  quarterly  pay- 
ments, and  the  principal  upon  his  death  was  to  become  part  of  her 
residuary  estate.  By  a  codicil  she  revoked  this  provision  and  substi- 
tuted therefor  the  following : 

"First.  I  revoke  the  first  clause  of  my  said  will  which  makes  provision  for 
a  trust  fund  for  the  benefit  of  my  husband,  and  In  lieu  thereof,  I  give  and  be- 
queath to  my  executor  the  sum  of  fifty  thousand  dollars  In  trust  to  Invest  and 
keep  the  same  Invested  and  to  apply  the  net  Income  thereof  to  the  use  of  my 
husband  Alfred  6.  Dale,  during  his  natural  life,  said  fund  upon  his  death  to 
revert  to  my  estate." 

The  residuary  clause  of  her  will  was  as  follows : 

"Seventh.  All  the  rest,  residue  and  remainder  of  my  estate,  real  and  per- 
sonal, including  the  principal  of  said  trust  fund  for  the  benefit  of  my  hus- 
band, I  give,  devise  and  bequeath  to  be  equally  divided  per  stirpes  and  not  per 
capita  among  the  next  of  kin  of  my  late  husband  Ansel  N.  Kellogg  in  the  same 
manner  and  proportions  as  If  he  had  died  seized  and  possessed  thereof  at  the 
time  of  my  decease  Intestate  in  accordance  with  the  law  of  distribution  of 
the  Stjite  of  New  York." 

The  defendant  is  executor  and  trustee  of  and  under  said  will.  Plain- 
tiff was  dissatisfied  with  the  terms  of  the  will  in  so  far  as  it  made  pro- 

$=9For  other  cases  see  same  topic  &  KET-NCMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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vision  for  him,  and  announced  his  intention  of  filing  objections  to  the 
probate  thereof.  He  had  a  personal  claim  against  the  «st^te  in  the  sum 
of  $125,000.  Thereupon  a  settlement  was  entered  into  between  plain- 
tiff, as  party  of  the  first  part,  and  all  the  residuary  legatees  and  re- 
maindermen, as  parties  of  the  second  part,  whereby  plaintiff  was  to  be 
IMiid  the  sum  of  $115,000,  out  of  the  funds  of  the  estate,  and  in  addi- 
tion the  parties  of  the  second  part  sold,  assigned,  transferred,  and  set 
oyer  unto  plaintiff — 

"all  their  and  each  of  their  right,  title  and  toterest  In  and  to  said  trust  fund  of 
$50,000  under  Bald  wUl  and  codicils,  of  which  trust  fund  the  party  oif  the  first 
part  has  the  life  use.  The  parties  of  the  second  part  hereby  intend  to  and 
hereby  do  convey,  transfer  and  release  to  the  iiarty  of  the  first  part  all  and 
CTery  right,  title  and  Interest  which  they  have,  or  may  have,  to  said  trust 
fund  and  furthermore  authorize,  empower,  and  direct  the  executor  of  the  will 
of  said  Annie  Kellogg  Dale  or  its  successors,  or  any  administrator  appointed 
by  the  court,  to  pay  over  said  fund  of  $50,000  to  the  party  of  the  first  part 
absolutely." 

In  consideration  of  such  compromise,  plaintiff  consented  to  the  pro- 
bate of  the  will  and  codicils. 

Plaintiff  has  been  paid  the  sum  of  $115,000  but  the  defendant  trustee 
refuses  to  pay  over  the  trust  fund  of  $50,000,  on  the  ground  that  it  can- 
not lawfully  do  so,  but  must  continue  to  hold  it  and  to  pay  over  the  in- 
come therefrom  to  plaintiff  during  his  life,  and  that  it  cannot  lawfully 
pay  over  the  principal  of  said  fund  until  plaintiff's  death.  Plaintiff  con- 
tends that  the  trust  should  be  dissolved  and  the  amount  thereof  paid  to 
him  at  once. 

The  question  present  is  whether  the  interest  of  the  beneficiary  of  a 
trust  to  receive  the  income  of  personal  property  for  life  can  be  trans- 
ferred or  merged  in  the  remainder,  so  as  to  terminate  the  trust,  in 
whole  or  in  part,  and  justify  the  payment  of  the  principal  of  the  fund 
at  once  to  the  person  in  whom  are  vested  both  the  life  estate  and  the 
remainder. 

The  earlier  state  of  the  law  on  the  question  of  the  abrogation  of 
continuing  trusts  is  stated  in  Lent  v.  Howard,  89  N.  Y.    169 : 

"Whatever  view  may  be  taken  of  the  general  Jurisdiction  of  courts  of  equity, 
In  the  absence  of  any  statutory  or  legislative  policy,  to  abrogate  continuing 
trusts,  created  for  the  purpose  of  providing  a  sure  support  for  the  widow  or 
children  of  a  testator,  or  other  beneficiary,  the  Indestructibility  of  such  trusts 
here,  by  judicial  decree,  results,  we  think,  from  the  Inalienable  character 
impressed  upon  them  by  statute.  The  beneficiaries,  of  trusts  for  the  receipt  of 
the  rents  and  profits  of  land,  are  prohibited  from  assigning  or  disposing  of 
their  Interest  (1  R.  S.  729,  §  63),  and  this  provision  is  held  to  apply,  by  force 
of  other  sections  of  the  statute,  to  the  Interest  of  beneficiaries  in  similar 
trusts  of  personalty  (Graff  v.  Bonnett,  31  N.  Y.  9,  88  Am.  Dec  236).  This 
legislative  policy  cannot,  we  think,  be  defeated  by  the  action  of  the  court 
permitting  such  alienation,  or  abrogating  the  trust.  See  Douglas  t.  Cniger, 
80  N.  Y.  15." 

By  the  Personal  Property  Law  (chapter  417,  Laws  1897),  it  was  pro- 
vided : 

"Sec.  8.  Income  of  Trust  Fund  Not  Alienable;  Merger. — The  right  of  the 
beneficiary  to  enforce  the  performance  of  a  trust  to  receive  the  Income  of 
personal  property,  and  to  apply  It  to  the  use  of  any  person,  cannot  be  trans- 
ferred by  assignment  or  otherwise;   but  the  right  and  Interest  of  the  benefi- 
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clary  of  any  other  trust  in  personal  property  may  be  transferred.  Whenever 
a  beneficiary  In  a  tmst  for  the  receipt  of  the  income  of  personal  property  is 
entitled  to  a  remainder  In  the  whole  or  a  part  of  the  principal  fund  so  held 
In  trust,  subject  to  his  beneflcial  estate  for  a  life  or  lives,  or  a  shorter  term, 
he  may  release  his  interest  in  such  income,  and  thereupon  the  estate  of  the 
trustee  shall  cease  in  that  part  of  such  principal  fund  to  which  such  beneficiary 
has  become  entitled  in  remainder,  and  such  trust  estate  merges  In  such  re- 
mainder." 

The  second  sentence  of  this  statute  would  have  been  applicable  to  the 
state  of  facts  here  present,  and  would  have  justified  the  plaintiff's  con- 
tention that  he  was  entitled  to  the  trust  fund  upon  executing  the  re- 
lease provided  for.  But  this  section  was  amended  by  chapter  87,  Laws 
1903,  so  as  to  read  as  follows : 

"Sec.  S.  The  right  of  the  beneficiary  to  enforce  the  performance  of  a  trust 
to  receive  the  income  of  personal  property,  and  to  apply  it  to  the  use  of  any 
person,  cannot  be  transferred  by  assignment  or  otherwise.  But  the  right  and 
interest  of  the  beneficiary  of  any  other  trust  In  personal  property  may  be 
transferred." 

The  same  provision,  in  the  identical  language,  is  embodied  in  the 
present  Personal  Property  Law  (chapter  45,  Laws  1909 ;  Consol.  Laws, 
c.  41,  §  15).  The  effect  of  the  amendment  of  1903  is  thus  stated  in 
Fowler's  Personal  Prc^rty  Law  (page  89) : 

"The  Interests  of  a  beneficiary  in  a  trust  to  receive  and  apply  the  Income 
of  personal  property  have  since  the  passage  of  chapter  87  of  the  Laws  of  190B, 
again  become  as  inalienable  as  they  were  held  to  be  under  the  Revised  Statutes 
and  section  83  of  the  former  Real  Property  Law.  This  section  is  now  an  ex- 
plicit restoration  of  the  former  law  of  this  state  making  certain  trusts  in- 
terests iDallenable,  as  we  have  before  noticed  at  length.  But  this  section,  it 
will  be  observed,  applies  only  to  trusts  to  receive  and  apply  income  to  the  use 
of  beneficiaries  specified  and  not  to  other  trusts." 

See,  also,  Metcalfe  v.  Union  Trust  Co.,  181  N.  Y.  39,  73  N.  E.  498. 

As,  under  the  law  in  existence  at  the  time  of  decedent's  death  and  the 
probate  of  her  will,  the  interest  of  plaintiff  was  inalienable,  either  by 
assignment  or  otherwise,  not  even  his  acquisition  of  the  remainder- 
men's interest  could  operate  to  destroy  the  trust  under  which  he  was 
entitled  to  the  life  estate  only,  nor  terminate  in  any  way  his  life  estate, 
nor  enlarge  it  into  absolute  ownership  of  the  whole  fund.  He  is  en- 
titled to  the  life  estate;  he  owns  the  remainder;  but  there  is  no  merger 
of  the  two,  operating  to  destroy  the  trust,  in  view  of  the  prohibition  of 
the  statute. 

Judgment  is  therefore  directed  in  favor  of  defendant  dismissing  the 
claim  of  the  plaintiff,  without  costs.    All  concur. 
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In  re  EAST  THIRTY-SIXTH  STREET  IN  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  Second  Department    June  11,  1915.) 

1.  Eminent  Domain  ®=»2C2 — Awabo  of  CouPENaATioN  bt  Coumiissionebs — 

Conclusiveness. 

A  conclusion  of  commissioners  in  proceedings  by  a  dty  to  acquire  land 
for  a  street  must  stand,  unless  injustice  has  been  done  by  a  disregard  of 
tbe  evidence  before  them,  or  unless  they  erred  in  tbe  theory  of  tbelr  award. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §}  681- 
686;    Dec.  Dig.  <S=»262.] 

2.  Evidence  ®=»571 — EJxpebt  Testimony — Awabd  of  Compensation  bt  Com- 

mi8si0neb8 — conclusiveness. 

Commissioners,  in  proceedings  by  a  city  to  acquire  land  for  a  street, 
are  not  bound  to  accept  the  lowest  estimate  of  any  expert  witness  called 
by  the  city,  and  are  not  bound  by  uncontradicted  expert  testimony,  but 
may  rest  tiieir  conclusion  on  all  the  evidence  and  on  a  view  of  tbe 
premises. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  51  2395-2396 ; 
Dec,  Dig.  «=»571.] 

Appeal  from  Special  Term,  Kings  County. 

Application  by  the  City  of  New  York  for  the  acquisition  of  land 
for  the  opening  and  extending  of  East  Thirty-Sixth  Street  From  part 
of  an  order  assessing  compensation  and  benefits,  the  George  M.  Cragin 
Company  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  MILLS, 

Philip  M.  Bromberg,  of  Brooklyn,  for  appellant 
Howard  L.  Campion,  of  New  York  City  (Melville  J.  France,  of 
Brooklyn,  on  the  brief),  for  respondent 

PER  CURIAM.  [1]  The  report  of  the  commissioners  must  stand, 
unless  It  appears  that  injustice  is  done  by  overlook  or  disregard  of 
all  of  the  evidence  before  them,  or  unless  it  appears  that  they  have 
erred  in  the  theory  of  their  award.  New  York  Central  &  H  R  R.  R 
Co.  V.  Newbold,  166  App.  Div.  193,  151  N.  Y.  Supp.  732,  and  au- 
thorities cited. 

[2]  Their  conclusion  rests  both  upon  proof  presented  and  upon 
view  of  the  premises.  Hence  criticism  that  is  confined  to  the  proof 
necessarily  excludes  the  other  element  of  information.  The  com- 
missioners were  not  bound  to  accept  the  lowest  estimate  of  any  expert 
witness  called  by  the  dty.  N.  Y.  Central  &  H.  R.  R.  R.  Co.  v.  New- 
bold,  supra,  and  cases  cited.  It  is  the  judgment  of  the  commission- 
ers, not  that  of  the  expert,  that  is  called  for  by  the  statute.  But,  if 
the  expert  can  thus  limit  the  exercise  of  the  commissioners'  judg- 
ment, he,  not  they,  decides  the  smallest  amount  of  the  damage  that 
the  city  must  pay;  that  is,  so  far  as  the  proof  is  concerned.  See  Head 
V.  Hargrave,  105  U.  S.  at  49,  26  L.  Ed.  1028.  As  to  the  general  prin- 
ciple,  see  People  ex  rel.  Hallock  v.  Hennessy,  205  N.  Y.  at  309,  98  N. 
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E.  516.     And  it  matters  not  that  such  testimony  is  uncontradicted. 
Chamberlajme  on  the  Modem  Law  of  Evidence  says  (page  2890) : 

"The  Jury  are  not  necessarily  obliged  to  follow  the  estimate  of  a  witness 
simply  because  he  is  uncontradicted.  Such  Inferences  are  not  conclusive. 
It  is  to  be  remembered  that  the  conclusion  of  a  witness  as  to  value  is  merely 
secondary  evidence,  displacing,  only  to  the  extent  that  seems  to  be  neces- 
sary, the  reasoning  of  the  Jury  upon  the  primary  phenomena  narrated  by 
witnesses.  It  follows  that  neither  the  Inference  or  conclusion  of  an  observer 
nor  the  more  ripened  Judgment  of  the  expert  relieves  the  Jury  of  the  duty  of 
doing  their  own  reasoning  with  regard  to  the  facts  of  the  case." 

We  think  that  any  expression  in  Matter  of  City  of  New  York  (Titus 
Street)  139  App.  Div.  238,  123  N,  Y.  Supp.  1018,  that  relates  to  the 
question  now  considered,  should  not  be  extended  beyond  the  record 
in  that  case,  which  showed  inter  alia  an  omission  of  view  at  a  proper 
time. 

The  city's  expert  estimated  the  damage  at  $1,000;  the  commission- 
ers determined  it  at  $667.32.  But  their  determination  was  based  upon 
both  testimony  and  view,  and  we  find  no  reason  to  disturb  their  judg- 
ment. We  think,  also,  that  the  assessment  for  benefit,  complained 
of,  should  stand.  Matter  of  City  of  New  York  (225th  Street)  150  App. 
Div.  223-225,  134  N.  Y.  Supp.  926;  Matter  of  City  of  New  York 
(West  157th  Street)  ISO  App.  Div.  131-134,  134  N.  Y.  Supp.  1074. 


PEOPLE'  v.   SCHARF. 
(Supreme  Court,  Appellate  Division,  Second  Department    June  17,  1916.) 

1,  Cbiminal  Law  €=»835 — iKSTBtrcTioNB— Rkbtjsal  ov  Requests. 

It  is  improper  for  the  court  refusing  a  request  to  charge,  to  say,  "1 
decline  to  charge  except  as  I  have  stated,"  since  it  left  the  Jnry  in  doubt 
as  to  whether  the  request  was  in  harmony  with  the  charge  as  made. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  |S  2017,  2018; 
Dec.  Dig.  ®=»836.] 

2,  Larceny  $=378 — Instbuctions— EJvidence. 

Where  it  was  in  evidence,  in  a  prosecution  for  larceny  of  earrings  in 
possession  of  defendant  that  some  time  after  the  earrings  were  pawned 
defendant  sent  notes  to  complainant  which  he  accepted,  a  requested  in- 
struction to  find  defendant  not  guilty  if  there  was  an  agreement  at  the 
inception  of  the  transaction  that  notes  should  be  given  for  the  price, 
thereby  constituting  a  sale,  should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent  Dig.  }  182;  Dec. 
Dig.  <^=»78.] 

8.  Criminal  Law  ®=»1172 — ^Prejudicial  Ebrob— Refusal  of  Instructions. 
Where  it  was  doubtful  from  the  conrfs  charge  whether  the  Jury  were 
Justified  In  finding  that  defendant  was  not  guUty  because  of  the  giving 
of  notes  for  the  price  of  earrings  converted  while  in  his  possession  and 
there  was  evidence  which  might  bear  that  Inference,  and  the  court  re- 
fused a  specific  request  that  the  Jury  mi^t  so  find,  stating,  "I  decline 
to  charge  except  as  I  stated,"  it  was  prejudicial  error  to  then  refuse 
a  further  request  that  the  Jury  was  Justified  in  making  such  inference. 
[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  3128, 
3154-3157,  3159-3163,  3169;    Dec.  Dig.  <&=>1172.] 

Rich,  J.,  dissenting. 
^s»For  otb«r  case«  u*  same  topic  A  KBT-NUMBBB  in  all  Ke7-Numbcred  Digests  &  Indexes 
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Appeal  from  Kings  County  Court. 

William  Scharf  was  convicted  of  grand  larceny  in  the  first  degret, 
and  he  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  TENKS,  P.  T.,  and  CARR,  STAPLETON,  MILI,S. 
and  RICH,  JJ. 

Luke  O'Reilly,  of  Brooklyn,  for  appellant. 

Ralph  E.  Hemstreet,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey,  Dist.  Atty.,  and  Harry  G.  Anderson,  Asst.  Dist  Atty.,  both  of 
Brooklyn,  on  the  brief),  for  the  People. 

MILLS,  J.  This  is  an  appeal  from  a  judgment  of  conviction  of  the 
defendant  of  the  crime  of  grand  larceny  in  the  first  degree  after  a  trial 
before  a  county  judge  and  a  jury  under  an  indictment  charging  that 
crime.  The  sentence  was  imprisonment  in  the  State  Prison  at  Sing 
Sing  under  an  indeterminate  sentence,  the  maximum  of  such  imprison- 
ment to  be  9  years  and  6  months  and  the  minimum  thereof  5  years. 
The  defendant  had  not  previously  been  convicted. 

The  indictment  contains  two  counts,  the  first  charging  that  on  the  2d 
of  April,  1914,  in  the  county  of  Kings,  the  defendant,  having  in  his  pos- 
session as  bailee  of  Harry  Spievack  (the  complainant)  two  pairs  of 
diamond  earrings  of  the  value  of  $1,218,  appropriated  the  same  to  his 
own  use,  with  the  intent  to  deprive  the  owner  thereof,  and  thereby  com- 
mitted the  crime  of  grand  larceny  in  the  first  degree;  and  the  second 
count  charging  the  same  offense  in  the  so-called  common-law  form. 
The  trial  was  had  November  10,  11,  1914.  The  defendant  was  defend- 
ed by  counsel  apparently  of  his  own  emplo3rment,  but  no  evidence  was 
introduced  in  his  behalf.  The  following  is  a  summary  of  the  sub- 
stance of  the  evidence  in  behalf  of  the  people:  The  complainant  was  a 
dealer  in  jewelry,  diamonds,  in  April,  1914;  and  on  the  2d  of  that 
month  his  nephew,  the  witness  Alperin,  brought  the  defendant  to  the 
complainant's  house  in  Manhattan  and  introduced  him  as  a  person 
desiring  to  buy  a  pair  of  diamond  earrings.  The  defendant  asked  com- 
plainant to  give  the  earrings  to  him  to  have  them  appraised,  but  the 
complainant  refused,  as  he  did  not  know  him.  Thereupon  the  de- 
fendant took  the  complainant  and  his  nephew  to  his  (defendant's)  home 
in  Brooklyn,  showed  him  there  a  well-appointed  house,  and  told  him  of 
his  other  alleged  property,  so  as  to  give  the  impression  that  he  was  a 
person  of  very  considerable  means.  Thereupon  he  asked  complainant 
to  let  him  take  the  two  pairs  of  earrings,  which  the  latter  had  brought 
over,  so  that  he,  the  defendant,  might  have  them  appraised  and  tested. 
Accordingly  the  complainant  delivered  them  to  the  defendant,  telling 
him  to  have  them  appraised  and  to  return  them  to  him  the  next  day, 
which  the  defendant  promised  to  do;  but  the  complainant  failed  to 
take  from  the  defendant  any  receipt  for  the  same.  The  market  value 
of  the  two  sets  of  earrings  was  $1,218.  Defendant  did  not  return  them 
to  the  complainant  at  all.  He  did  not  appear  at  the  complainant's  house 
the  next  day,  as  he  had  promised  he  would,  but  did  appear  there  on 
April  6th,  saying  that  he  had  not  yet  had  the  articles  appraised,  but 
would  do  so  and  bring  them  back  to  the  complainant.  The  complain- 
ant thereafter  went  repeatedly  to  defendant's  house,  but  failed  to  find 
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or  meet  him  until  May  1st,  when  he  chanced  to  meet  him  in  Manhattan ; 
and  defendant  then  admitted  that  he  had  pawned  both  sets  of  earrings 
and  sold  the  pawn  tickets.  In  fact,  on  April  4th  or  6th  he  pawned  one 
set  for  $225,  and  on  April  30th  the  other  set  for  $300.  On  April  19th, 
the  defendant,  by  Mrs.  Alperin,  wife  of  the  complainant's  nephew,  sent 
to  the  complainant  certain  promissory  notes  for  the  price  of  the  ear- 
rings, and  she  delivered  them  to  the  complainant.  The  complainant 
thereupon  gave  the  notes  to  the  dealers  from  whom  he  purchased  his 
goods,  and  he  had  at  least  one  of  them,  for  the  sum  of  $300,  protested. 
Nothing  was  ever  paid  upon  any  of  the  notes.  Complainant's  nephew, 
Alperin,  was  examined  as  a  witness  for  the  people,  and  corroborated  the 
version  of  the  matter  given  by  the  complainant  as  above  set  forth,  espe- 
cially as  to  the  original  delivery  of  the  articles  and  as  to  the  defendant's 
later  admission  that  he  had  pawned  them.  The  complainant's  wife  also 
testified  to  the  original  meeting  of  the  parties  at  the  complainant's 
house,  and  corroborated  her  husband  in  that  respect.  Several  other 
witnesses  testified  to  various  statements  by  the  defendant,  admitting,  in 
effect,  that  he  had  pawned  the  two  sets  of  earrings.  One  witness  testi- 
fied that  the  defendant  asked  him  and  another  to  say,  probably  mean- 
ing to  testify,  that  they  had  seen  defendant  pay  the  complainant  $150, 
which  was  untrue.  It  is  plain  from  the  foregoing  review  that  the  evi- 
dence was  amply  sufficient  to  warrant  the  defendant's  conviction. 

[1-3]  The  sole  question  of  substantial  error,  or  indeed  of  any  error 
to  the  prejudice  of  the  defendant,  presented  by  the  record  is  that  of  the 
ruling  of  the  trial  judge  in  disposing  of  two  certain  requests  to  charge 
made  by  defendant's  counsel.    The  following  is  that  part  of  the  record : 

"I  ask  your  honor  to  charge  that  if  there  was  an  arrangement  at  the  In- 
ception of  this  transaction  between  Scharf  and  Spievack,  by  which  Scharf 
was  to  give  certain  notes  and  Spievack  was  to  accept  notes  In  payment  of 
the  earrings,  Scharf  was  not  then  a  bailee,  and  that  there  was  no  bailment 

"The  Court:  T?here  Is  no  such  evidence.  I  decline  to  charge  except  as  I  have 
already  charged. 

"Mr.  O'Reilly:  I  take  ^:ceptlon  to  your  honor's  statement  that  there  is  no 
such  evidence  and  to  your  honor's  refusal  to  charge  as  requested.  I  ask  your 
honor  to  charge,  in  view  of  what  your  honor  has  stated,  that  the  Jury  have 
the  right,  if  they  so  find,  to  draw  the  conclusion,  from  the  fact  that  these 
notes  were  accepted,  were  given  by  Scharf  and  accepted  by  Spievack  by  in- 
dorsement, that  there  was  such  an  arrangement  between  Spievack  and  the 
defendant. 

"The  CJourt:   I  decline  to  charge  except  as  I  have  already  charged." 

I  have  no  doubt  that  each  of  those  two  requests  was  technically  cor- 
rect and  should  have  been  granted.  The  form  of  the  ruling  was  ob- 
jectionable, namely,  "I  decline  to  charge  except  as  I  have  already 
charged,"  because  that  left  it  to  the  laymen  jurors  to  determine  for 
themselves  whether  or  not  the  proposition  of  the  request  was  in  har- 
mony with  the  charge  as  made,  a  task  very  likely  difficult,  if  not  im- 
possible, for  them  to  perform.  The  proper  practice,  no  doubt,  is  for 
the  trial  judge  to  pass  squarely  upon  every  reasonable  request  to  charge, 
made  without  undue  repetition,  so  that  the  jurors  may,  at  once,  rea- 
lize whether  or  not  proposition  tendered  be  correct. 

The  form  of  the  ruling  was  also  objectionable  because  in  fact  the 
main  charge  had  not,  in  precise  terms,  stated  the  proposition  of  the  re- 


Digitized  by 


Google 


1048  163  NEW  TOBK  SCPPLEMBNT  (Sup.  Ct 

quests.  It  had,  upon  the  general  subject,  stated :  (1)  That  the  jury 
should  not  convict  unless  it  found  that  the  goods  were  not  sold  to  the 
defendant,  but  were  given  to  him  only  to  have  them  appraised  and  test- 
ed, and  then  to  be  returned  to  the  owner  by  the  defendant,  unless  a 
sale  was  then  made  by  the  owner  to  the  defendant ;  and  (2)  that  the 
jury  should  not  convict,  provided  the  jurors  believed  that  "through 
certain  notes  and  through  argument  of  counsel,  asking  your  deductions 
from  that  data,  that  cej-tain  notes  were  received,  that  there  was  a  sale, 
that  the  defendant  bought  from  this  complaining  witness  this  property" ; 
and  (3)  "that  it  makes  no  difference  at  all  whether  these  notes  were 
given  or  not  at  that  subsequent  date."  These  several  instructions  cer- 
tainly did  not  make  it  clear  to  the  jurors  that  they  might,  from  the  fact 
that  the  notes  were  subsequently  given  and  apparently  accepted  by  the 
owner  and  used  by  him,  infer  that  there  had  betn  a  sale  at  first,  with 
the  agreement  that  payment  was  to  be  made  by  means  of  the  notes,  or 
at  least  that  the  jurors  might  entertain  a  reasonable  doubt  whether  or 
not  the  notes  were  so  g^ven  and  accepted  pursuant  to  an  original  un- 
derstanding that  they  should  be  accepted  as  payment,  so  that  there  had 
been  originally  a  real  sale. 

The  matter  is  further  at  least  technically  complicated  by  the  fact  that 
in  passing  upon  the  first  of  the  two  requests  the  trial  judge  declared, 
"There  is  no  such  evidence."  It  is  true  that  there  was  no  such  direct 
evidence;  but  I  think,  as  above  indicated,  the  circumstances  proven 
were  such  that  they  might  raise  in  the  mind  of  a  juror  at  least  a  reason- 
able doubt  as  to  whether  the  original  transaction  was  not  a  sale  with 
such  an  understanding  about  the  notes  as  above  indicated.  To  my 
mind,  the  effect  of  the  several  instructions  and  the  rulings  upon  the  two 
requests  above  recited  was  to  belittle  in  the  minds  of  the  jurors  the  fact 
of  the  giving  and  receiving  of  the  notes,  and  to  practically  deprive  that 
fact  of  probative  force.  The  jurors  were  nowhere  instructed  that  they 
might  consider  the  facts  of  the  subsequent  giving  and  accepting  and  us- 
ing of  the  notes  as  evidence  tending  to  establish  that  there  had  been 
an  original  sale  with  the  then  understanding  that,  if  the  defendant  elect- 
ed to  retain  the  goods  after  having  them  examined,  he  could  do  so  and 
give  or  send  to  the  complainant  his  (defendant's)  notes  therefor.  Per- 
haps even  that  much  might,  by  some  minds,  be  implied  from  the  state- 
ment in  the  charge  to  the  effect  that  the  jury  might  find  the  contention 
of  the  defendant's  counsel  that  there  had  been  a  sale  sustained.  Certain- 
ly, however,  that  part  of  the  charge  left  the  matter  somewhat  obscure,  so 
that  the  defendant  was  entitled,  upon  the  appropriate  request  of  his 
counsel  made  at  the  close  of  the  charge,  to  have  the  jury  instructed  pre- 
cisely that  they  might  take  the  facts  proven  as  to  the  notes  as  some  evi- 
dence that  the  notes  were  given  pursuant  to  an  agreement  made  at  the 
original  delivery  of  the  goods  by  the  complainant  to  the  defendant,  and 
therefore  as  evidence  that  the  transaction  was  really  a  sale. 

The  judgment  of  conviction  of  the  County  Court  of  Kings  count)' 
should  therefore  be  reversed,  and  new  trial  ordered.  All  concur,  ex- 
cept RICH,  J.,  dissenting. 
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In  re  ELY  AVE.  IN  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  Secoud  Department.    June  17,  1913.) 

MUNICIFAI.    COBPOBATIONS     €=649 — OPENING     AND     BXTEWDING     StBEET— AT- 
POINTUENT   OF   COMMISSIONEBS— StaTOTES. 

A  proceeding  whereby  tlie  board  of  estimate  and  apportionment  of  tbe 
city  of  New  York  voted,  under  City  Charter  (Lews  1901,  c  466)  §  970, 
that  the  fee  to  land  and  premises  required  for  tlie  opening  and  extend- 
ing of  a  street  should  be  ac<julred  by  the  city,  and  whereby,  under  sec- 
tion 994,  It  authorized  the  acceptance  of  deeds  of  cession  to  land  lying 
within  the  lines  of  the  street,  and  applied  for  the  appointment  of  com- 
missioners of  estimate  and  a  commissioner  of  assessment,  where  the 
actual  purpose  was  to  enable  an  extension  of  an  elevated  railroad  system 
to  be  built  in  the  street,  supported  on  columns  placed  on  the  curb  lines 
and  supporting  girders  14  feet  above  surface  of  the  street,  in  view  of 
section  990,  requiring  a  street  use  to  be  kept  open  for  or  as  part  of  a 
pnbllc  street  forever,  would  not  be  approved,  since,  while,  in  tbe  opening 
of  what  is  to  remain  a  street,  the  acts  of  the  board  of  estimate  are 
legislative  and  beyond  court  review,  their  power  is  confined  to  local 
street  purposes,  as  contrasted  with  general  municipal  objects. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
§  1423;    Dec.  Dig.  «=»649.] 

Appeal  from  Special  Term,  Queens  County. 

In  the  matter  of  the  application  of  the  C^ty  of  New  York  relative 
to  acquiring  title,  etc.,  for  the  opening  and  extending  of  Ely  Avenue, 
etc.  From  an  order  (88  Misc.  Rep.  320,  150  N.  Y.  Supp.  698)  denying 
its  application  for  the  appointment  of  commissioners  of  estimate  and  a 
commissioner  of  assessment,  the  City  appeals.    Order  affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Joel  J.  Squier,  of  New  York  City  (James  Regan  Fitz  Gerald,  of 
New  York  City,  on  the  brief),  for  appellant. 

John  Larkin,  of  New  York  City  (Ralph  S.  Hull,  of  New  York  City, 
on  the  brief),  for  respondents. 

PUTNAM,  J.  Under  section  970  of  the  City  Charter,  the  board  of 
estimate  and  apportionment  voted  that  it  deems  it  for  the  public  in- 
terest that  the  title  to  the  lands  and  premises  required  for  the  opening 
and  extending  of  Ely  avenue,  from  Jackson  avenue  to  Nott  avenue, 
should  be  acquired  by  the  city  of  New  York.  This  resolution  contin- 
ued: 

"Resolved,  that  the  title  to  be  so  acqnired  is  hereby  determined  to  be  a 
title  in  fee  in  such  premisea" 

The  corporation  counsel  was  instructed  to  apply  to  the  Special  Term 
of  the  Supreme  Court  for  the  appointment  of  commissioners.  The 
board  of  estimate  then  fixed  the  area  of  assessment  for  benefit.  Under 
section  994  of  the  City  Charter  it  authorized  the  acceptance  of  deeds 
of  cession  to  land  lying  within  the  lines  of  the  street.  The  usual  peti- 
tion by  the  corporation  counsel  followed,  showing  the  requisite  notice 
of  application. 

^=3For  other  coses  see  same  topic  &  KEY-NUMBBR  lo  all  Key-Numbered  Digests  ft  Indexes 
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The  outstanding  feature  is  the  disclosure  that  the  proceeding,  while 
nominally  to  "open"  an  old  street  and  to  correct  some  of  its  boundary 
lines,  is  in  fact  to  prepare  for  placing  through  these  blocks  a  secticm 
of  a  rapid  transit  line,  being  part  of  the  system  of  elevated  roads. 
When  this  appeared,  the  court  denied  the  motion  to  appoint  commis- 
sioners, from  which  the  city  has  appealed. 

The  difficulty  here  is  the  actual  purpose  of  this  taking,  according  to 
the  moving  papers.  It  is  to  prepare  for  a  new  rapid  transit  railway, 
to  be  built  in  Ely  avenue,  which  is  to  be  part  of  the  Steinway  Tunnel 
rapid  transit  extension.  The  engineer  of  tiie  board  of  estimate  advised 
the  immediate  approval  of  the  map,  so  as  to  "avoid  delay  in  the  railroad 
construction."  Mr.  Raisman,  an  engineer  of  the  Public  Service  Com- 
mission, states  in  his  affidavit : 

"The  part  of  the  rapid  transit  line  which  mns  along  said  Ely  avenue  Is 
known  as  route  No.  50.  The  type  of  railroad  to  be  built  Is  that  of  an  ele- 
vated railroad,  which  will  be  supported  by  columns,  placed  generally  on  the 
curb  lines  of  the  said  avenue.  These  columns  will  support  girders  which  will 
carry  the  tracks,  platforms,  and  other  structures  of  the  railroad,  and  wUl 
be  so  placed  that  there  will  be  a  clearance  oi  head  room  underneath  the  said 
girders  of  not  less  than  14  feet  to  the  surface  of  the  roadway  of  said  avenue." 

The  Legislature  has  wisely  empowered  the  city  of  New  York  by 
condemnation  to  take  either  an  easement  or  a  fee.  City  Charter,  § 
970.  This  is  not  only  because  a  uniform  mimicipal  ownership  in 
fee  of  streets  (as  already  exists  in  the  streets  from  old  Dutch  high- 
ways) might  simplify  urban  rights,  but  doubtless  in  view  of  the  great- 
ly increased  uses  "in,  over,  upon  or  under"  metropolitan  streets.  If 
the  question  were  reviewable  by  the  courts,  much  may  be  said  for  the 
greater  dignity,  permanence,  and  artistic  eifect  of  streets  and  highways 
owned  in  fee,  and  therefore  fully  controlled  by  the  authorities,  as  has 
been  the  immemorial  practice  of  countries  under  the  civil  law.  Mitchell 
V.  Bass,  33  Tex.  259.  By  usage  derived  irom  England,  the  public  has  but 
a  bare  right  of  passage,  under  the  theory  which  favored  the  proprietary 
right  of  the  lord  of  the  manor,  as  against  the  continental  idea  of  a 
public  thoroughfare  owned,  laid  out,  improved,  and  embellished  by 
the  state. 

Here  the  petitioner's  difficulty  is  not  as  to  taking  a  fee.  It  is  the 
method  of  such  acquisition,  and  who  pays  the  bill.  These  proceedii^ 
theoretically  are  to  be  local  benefits.  The  cost  incident  to  the  commis- 
sion, and  even  of  the  maps  copied  from  the  borough  topographical 
bureau,  are  to  be  assessed  back  on  lot  owners.  A  street  use  (under 
City  Charter,  §  990)  is  to  be  "kept  open  for,  or  as  part  of  a  public 
street,  forever,  in  like  manner  as  the  other  streets  in  the  city  are  and 
of  right  ought  to  be."  Where  these  purposes  are  strictly  pursued,  the 
process  of  assessing  the  cost  back  upon  the  lot  owners  as  "benefits" 
may  be  excessive. 

However,  in  the  opening  of  what  is  to  remain  a  street,  the  board  of 
estimate  acts  are  legislative  and  beyond  court  review.  But  their  power 
is  confined  to  local  street  purposes,  as  contrasted  with  objects  for  the 
entire  municipality.  Plainly  the  court  is  bound  to  withhold  approval 
from  a  proceeding  which,  instead  of  being  based  on  a  real  street  pur- 
pose, is  taken  with  the  object  of  bringing  in  an  elevated  railroad  struc- 


Digitized  by 


Google 


Sup.  Ct)  PBOPLB  T.  UBBELUB8SES  1051 

ture  spanning  from  curb  to  curb,  along  a  street  already  opened,  ac- 
cepted, and  (save  in  respect  to  an  insignificant  strip)  virtually  dedicated 
to  the  municipality. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


PEOPLE  y.  UBBELMESSBR.    (No.  7400.) 
(Supreme  Onirt,  Appellate  Division,  First  Department.    Jnne  18,  1915.) 

OumifAi.  Law  4=>1169 — Habkixss  Ebbob — Admission  or  Evidence. 

Where  the  evidence,  properly  admitted,  conclusively  showed  that  a  con- 
viction was  just,  the  admission  of  alleged  incompetent  evidence,  if  error, 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {|  T64,  3088, 
8130,  3137-3148;  Deo,  Dig.  «8=»1160.] 

Dowllng,  J.,  dissenting. 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

Charles  R.  Uebelmesser  was  convicted  of  grand  larceny  in  the  second 
degree,  and  appeals.    Affirmed. 

See,  also,  152  N.  Y.  Supp.  1134. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Martin  W.  Littleton,  of  New  York  City,  for  appellant 

Robert  S.  Johnstone,  of  New  York  City,  for  the  People. 

SCOTT,  J.  I  feel  constrained  to  vote  for  an  affirmance  of  this  con- 
viction notwithstanding  the  admission  of  the  testimony  as  to  the  value 
or  lack  of  value  of  the  New  Jersey  lots.  It  is  quite  true  that  Uebel- 
messer did  not  make  any  specific  representations  to  the  complaining 
witness  as  to  the  value  of  the  lots  given  as  security  for  the  money  in- 
vested in  the  fraudulent  enterprise,  and  that  he  said  that  it  was  not 
worth  the  amount  of  the  stock  subscribed  for,  but  the  mere  fact  that 
it  was  given  as  security  for  a  substantial  sum  of  money  invested  in  the 
enterprise,  and  that  Uebelmesser  stipulated  that  the  lots  were  to  be 
redeeded,  implied  a  representation  that  the  lots  were  worth  something. 
In  point  of  fact  it  was  shown  that  they  were  worth  nothing,  or  practi- 
cally nothing.  This,  I  think,  may  fairly  be  classed  as  a  false  and  fraud- 
ulent representation  tending  to  establish  the  fraudulent  character  of  the 
enterprise  into  which  the  complaining  witness  was  induced  to  put  his 
money.  To  be  sure  there  was  more  than  ample  evidence  of  the  fraudu- 
lent nature  of  the  scheme  outside  of  the  testimony  concerning  the  value 
of  the  lots,  and  it  may  be  said  that  that  testimony  was  unnecessary. 
But  I  cannot  say  that  its  admission,  even  if  it  had  better  been  left  out, 
is  a  sufficient  error  to  require  the  reversal  of  a  most  just  conviction. 

The  judgment  should  be  affirmed. 

INGRAHAM,  P.  J.,  and  CLARKE  and  HOTCHKISS,  JJ.,  concur. 

DOWLING,  J.  (dissenting).  The  appellant  herein  has  been  con- 
victed of  the  crime  of  grand  larceny  in  the  second  degree.    The  com- 
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plaining  witness,  Harold  Woffinden,  had  been  a  stenograptier  in  Eng- 
land, and  in  this  country  had  taught  English  in  some  business  schools. 
He  answered  an  advertisement  in  the  New  York  Times  in  June,  1912, 
and  received  in  reply  a  letter,  signed  by  W.  Wenderhold,  the  codefend- 
ant,  asking  him  to  call,  and  saying  that  the  writer's  proposition  was  one 
that  "ought  to  suit  the  most  conservative  and  critical."  Upon  calling 
he  first  met  Wenderhold,  who  said  the  advertisement  referred  to  the 
American  Transporal  Company,  which  was  engaged  in  the  manufac- 
ture of  stains,  varnishes,  enamek,  and  polishes  made  from  a  secret 
formula  invented  by  the  defendant,  Charles  Uebelmesser,  who  was  an 
expert  chemist ;  that  they  had  more  business  than  they  could  take  care 
of  among  themselves,  the  concern  then  consisting  of  Uebelmesser, 
Wenderhold,  and  one  Walter  Thompson ;  that  they  were  keenly  anx- 
ious to  get  hold  of  a  smart,  capable  man  to  take  charge  of  the  sales 
management,  which  was  then  in  the  hands  of  Wenderhold,  who  was 
anxious  to  take  over  the  factory  end  of  the  business,  and  that  the  wit- 
ness was  to  gradually  succeed  him.  Wenderhold  showed  witness  a 
book  containing  what  he  said  were  orders  received  from  some  of  the 
biggest  firms  in  New  York,  naming  specifically  Abraham  &  Straus, 
Simpson,  Crawford  Co.,  and  Jacob  Ruppert.  He  said  the  company 
was  capitalized  for  $100,000,  and  that  he  and  Uebelmesser  were  the 
owners  of  $19,000  or  $20,000  of  stock,  representing  money  to  that 
amount  actually  put  in  by  them,  and  that  they  were  in  good  financial 
condition,  and  only  required  the  services  of  a  capable  man.  When  the 
witness  inquired  why  they  wanted  an  investment  of  $600  Wenderhold 
replied  that  it  was  merely  to  be  invested  as  evidence  of  good  faith  and 
active  interest  in  the  concern,  and  in  response  to  a  query  if  they  were 
actually  in  need  of  funds,  said,  "No,"  that  all  they  wanted  was  the  serv- 
ice of  a  bright  man.  The  witness  inquired  as  to  the  nature  of  the 
formula,  whereupon  Wenderhold  said  that  it  was  a  secret,  and  known 
only  to  himself  and  the  inventor,  and  that  he  could  not  tell  witness  what 
it  was,  but  the  formula  was  safely  deposited,  and  arrangements  had 
been  made  for  its  accessibility  in  the  event  of  the  withdrawal  of  either 
of  them,  and  that  goods  made  from  the  formula  had  been  submitted 
to  various  tests ;  articles  coated  with  the  product  had  been  immersed  in 
acid ;  that  they  had  been  subjected  to  water  tests,  and  to  tests  of  heat  and 
cold,  and  had  withstood  them  all.  Uebelmesser  then  made  his  appear- 
ance, was  introduced  as  the  inventor  of  the  formula,'  and  joined  in  the 
conversation,  saying  that,  as  they  had  an  English  business  and  a  London 
office,  Woffinden  might  eventually  go  to  England  and  handle  that  end 
of  the  business.  He  told  the  witness  that  they  had  been  in  business 
about  a  year,  and  Wenderhold  said  that  they  had  made  sufficient  profit 
to  pay  a  dividend  of  10  per  cent,  on  the  stock,  which  money  had  been 
put  back  into  the  treasury.  Then  Woffinden  asked  what  sort  of  security 
he  might  have  if  he  invested  his  money ;  that  he  did  not  care  to  put  in 
$600,  but  could  invest  $500,  to  which  Uebelmesser  said  that  he  would 
give  him  a  deed  to  some  real  estate  owned  by  his  wife.  A  contract  was 
then  exhibited  to  witness  by  Wenderhold,  which  the  former  read 
through  rapidly,  and  it  was  then  suggested  that  he  might  like  to  look 
through  the  warerooms,  so  a  trip  was  made  to  them,  the  contract  being 
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handed  to  the  witness  in  order  that  he  might  take  it  away  with  him 
and  examine  it  at  his  leisure.  The  force  in  the  warerooms  consisted, 
at  the  time  he  was  taken  there,  of  two  boys  sticking  labels  on  cans  and 
pouring  out  liquids.  Nothing  was  said  by  Uebelmesser  at  this  time  as 
to  the  land  in  New  Jersey  that  his  wife  owned.  Witness  inquired  as  to 
who  Walter  Thompson  was,  and  Uebelmesser  replied  that  he  was  the 
president  of  the  company,  a  financial  man  in  Wall  S'treet,  with  any 
amount  of  credit,  and  any  time  they  wanted  money  it  was  easy  to  get 
it  through  Thompson's  good  offices ;  that  he  was  graduate  of  Harvard 
and  a  man  of  excellent  reputation.  Several  days  afterwards  Woffinden 
noticed  a  clause  in  the  contract  stating  that  the  company  desired  money 
for  the  purchase  of  material,  and  called  Wenderhold's  attention  to  it 
over  the  telephone,  reminding  him  that  he  had  said  they  did  not  want 
money  but  the  services  of  a  man,  whereupon  Wenderhold  reiterated 
that  that  was  so,  and  that  the  clause  was  simply  a  statement  of  the  way 
in  which  the  money  was  to  be  expended.  At  the  same  time,  Woffinden 
asked  what  salary  he  was  to  be  paid,  since  he  was  at  that  time  in  a 
good  position,  to  which  Wenderhold  replied  "$25  a  week,"  which  was 
satisfactory  to  the  other.  Wenderhold  also  told  him  that  the  market 
value  of  the  stock  was  $10  a  share,  but  that  since  the  witness  was  com- 
ing in  early,  he  could  get  it  for  $5  a  share.  Thereafter,  and  within  a 
few  days,  Woffinden  met  both  the  defendants  at  the  company's  office, 
and  they  confirmed  the  promise  as  to  salary  made  over  the  telephone. 
Shortly  thereafter,  they  had  another  interview,  and  the  contract  was 
filially  signed.  Before  signing  it,  Woffinden  said  he  was  willing  to  enter 
into  the  contract,  provided  the  deed  which  was  promised  was  forthcom- 
ing. Thereupon  Wenderhold  handed  him  a  deed  to  10  lots  in  New 
Jersey,  at  which  the  witness  remarked:  "I  thought  Mr.  Uebelmesser 
was  to  give  me  a  deed  to  some  property  ovraed  by  his  wife."  Uebel- 
messer replied  that,  so  long  as  Woffinden  got  a  deed,  it  didn't  matter 
very  much  from  whom  he  got  it,  if  the  title  and  property  were  good,  to 
which  propositicMi  witness  agreed  and  signed  the  contract.  Up  to  this 
time  nothing  whatever  had  been  said  as  to  the  value  of  the  property  in 
New  Jersey,  nor  was  anything  thereafter  said  to  Woffinden  as  to  its 
actual  value.  Uebelmesser  had  said,  however,  before  the  contract  was 
signed,  that  the  deed  was  to  be  held  by  Woffinden  until  such  time  as  he 
was  satisfied  with  the  way  things  were  going  and  with  what  he  was 
getting  out  of  the  concern,  say,  for  six  months,  after  which  time  he  was 
to  surrender  the  deed  to  Wenderhold.  Before  signing,  Uebelmesser 
also  stated  to  Woffinden  that,  as  they  had  been  making  profits  constant- 
ly for  the  past  year,  there  was  no  actual  danger  of  his  failure  to  draw 
the  $25  a  week.  In  answer  to  the  question  as  to  whether  anything  was 
said  by  either  of  the  defendants  as  to  the  value  of  the  property  repre- 
sented by  the  deed,  he  said : 

"They  told  me  It  was  not  equal  to  the  amount  of  the  stock,  but  It  was 
given  to  me  as  evidence  of  good  faith  on  their  part,  and  was  to  be  returned 
to  them." 

He  was  further  asked  the  explicit  question:  "Did  they  make  any 
statement  as  to  what  the  lots  were  worth  ?"  to  which  he  answered  "No, 
sir."    The  deed  having  been  ofiEered  in  evidence,  a  question  was  put  to 
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him  in  the  following  form:  "Now,  as  I  understand  it,  the  deed  was 
given  to  you  as  security  for  the  money  you  had  put  in.  Is  that  right?" 
And  he  answered,  "Yes,  sir."  Whether  this  was  merely  his  conclu- 
sion, or  whether  it  was  based  on  any  statement  made  by  either  of 
the  defendants,  does  not  appear,  nor  does  he  testify  who  told  him  so, 
if  anybody,  and  this  answer  is  in  direct  contradiction  to  the  cme  given 
by  him  a  few  lines  earlier  upon  the  very  same  page  of  the  record, 
where  he  said  it  was  given  to  him  as  evidence  of  good  faith. 

It  will  thus  be  seen  that  the  representations  claimed  to  have  been 
made  to  the  complaining  witness  were  within  a  very  narrow  compass. 
Specifically  they  were:  That  the  company  was  the  owner  of  a  secret 
formula  for  the  production  of  varnishes,  polishes,  and  stains  discovered 
by  Uebelmesser,  and  which  had  stood  practical  tests ;  that  orders  had 
been  given  for  their  goods  by  some  of  the  largest  firms  in  New  York ; 
that  the  company  was  in  a  good  financial  condition ;  that  Wenderhold 
and  Uebelmesser  had  put  from  $19,000  to  $20,000  into  the  company; 
that  the  secret  formulas  were  safely  deposited;  that  they  had  made 
enough  profit  in  a  year  to  pay  a  dividend  of  10  per  cent  on  the  stock, 
and  which  had  been  paid  back  into  the  treasury;  that  one  Walter 
Thompson  connected  with  the  company  was  a  man  of  standing,  through 
whom  they  could  get  money  as  they  needed  it ;  and  that  as  the  company 
had  been  making  money  for  the  past  year,  there  was  no  danger  that 
Woffinden  would  not  be  paid  the  $25  a  week  which  the  company  had 
agreed  to  pay  him  for  his  services  as  salesman  and  ultimately  as  man- 
ager of  the  sales  department  The  truth  or  falsity  of  these  representa- 
tions could  easily  have  been  demonstrated.  As  a  matter  of  fact,  the 
record  amply  discloses  their  falsity.  Woffinden's  connection  with  the 
company  was  not  of  long  duration.  After  he  had  put  his  $500  into  the 
company  he  received  stock,  not  in  the  American  Transporal  Company, 
but  in  another  concern,  the  Transporal  Products  Company,  although 
he  did  not  notice  the  fact  until  a  few  months  before  the  trial.  He  did 
not  look  at  the  stock  when  he  received  it.  His  money  was  paid  tq 
Wenderhold.  His  activities  consisted  in  trying  to  sell  some  empty 
casks  for  the  corporation,  in  which  he  was  successful,  in  getting  prices 
on  cans  for  metal  polish,  and  in  endeavoring  to  collect  accounts  from 
persons  who  had  purchased  Transporal  pwoducts.  He  succeeded  in 
making  some  collections,  from  about  20  or  25  persons,  of  small 
amounts,  out  of  a  total  of  150,  many  of  whom  repudiated  their  pur- 
chases, and  said  the  goods  had  been  left  on  trial  and  were  not  to  be 
paid  for  unless  they  were  satisfied.  Woffinden  remained  with  the 
company  about  five  weeks,  during  which  time,  instead  of  $25  a  week, 
he  succeeded  in  getting  $10  a  week  on  account  of  his  salary,  being  told 
it  was  the  summer  season,  cash  was  rather  low,  and  they  could  not  pay 
him  the  full  salary.  At  the  end  of  this  term  he  departed  from  the  serv- 
ice of  the  company  and  never  received  back  any  part  of  his  investment 

The  prosecution  called  John  P.  Vandermyn,  William  Bloodgood,  Wil- 
liam J.  Young,  John  G.  Hultin,  Walter  Anderson,  Edwin  A.  Oden, 
John  J.  Menges,  Harry  J.  Zeachder,  Charles  N.  Dusenbury,  and 
George  F.  Proudfoot,  who  testified  to  similar  transactions  with  the  de- 
fendants.   There  is  no  doubt  that  there  was  some  point  .of  similarity 
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between  each  one  of  these  transactions  and  that  had  with  the  com- 
plaining witness  herein,  and  the  general  scheme  of  conduct  of  the  de- 
fendants was  the  same  in  each  case.  Their  advertisements  in  the 
newspapers  produced  replies,  and  the  writers  calling  in  response  to  the 
invitation  of  the  defendants  were  induced  to  invest  from  $300  to  $600 
in  the  Transporal  business,  $600  apparently  being  the  maximtun 
amount  which  the  defendants  hoped  to  obtain  from  each  victim,  al- 
though in  one  case  they  succeeded  in  borrowing  $300  from  Young, 
besides  his  original  investment  of  $600.  In  return  for  this  investment, 
which  was  to  evidence  their  good  faith  and  interest  in  the  enterprise, 
the  investor  was  to  be  employed  at  $25  a  week  as  sales  manager,  or  in 
charge  of  the  salesmen  in  the  office,  or  in  some  way  connected  with 
the  sales  department.  None  of  these  investors  succeeded  in  getting 
back  even  the  salary  which  was  promised  him,  and  the  most  success- 
ful of  the  witnesses  got  back  only  $30  out  of  his  investment  on  account 
of  his  salary,  while  one  of  the  least  successful  was  the  treasurer  of 
the  company,  who  got  back  nothing  at  all.  The  witness  Vandermyn  tes- 
tified that  one  of  the  representations  made  to  him  by  Uebelmesser, 
when  he  wanted  security  for  six  months  for  his  money  so  as  to  satis- 
fy him  that  the  whole  thing  was  all  right,  was  that  Uebelmesser's  wife 
owned  property  in  New  Jersey  and  he  (Uebelmesser)  was'  willing  to 
have  her  give  the  witness  six  lots  worth  $150  apiece,  and  let  him  hold 
them  as  security  for  the  money  for  six  months;  that  thereafter  the 
deed  was  turned  over  by  Uebelmesser.  Some  time  later,  Uebelmesser 
had  asked  the  witness  if  he  had  recorded  the  deed,  and  when  wit- 
ness answered  in  the  negative,  Uebelmesser  said,  "Well,  if  I  were  you, 
I  wouldn't  do  it,  because  it  isn't  worth  the  recording  fee."  The  tes- 
timony as  to  the  lack  of  value  of  the  lots  was  received  after  a  colloquy 
with  the  court,  in  which  the  assistant  district  attorney  said  that  the 
complaining  witness  had  testified  that  the  property  in  New  Jersey  was 
represented  to  him  as  amply  sufficient  to  secure  him  the  repajrment  of 
his  money.  In  this  he  was  plainly  in  error.  The  testimony  does  not 
support  this  contention.  The  court  received  the  testimony,  not  on  the 
theory  of  a  similar  transaction,  but  on  that  of  knowledge  of  the  value 
of  the  lots,  and  limited  it  to  the  defendant,  Uebelmesser.  He  then  said 
to  the  jury: 

"Gentlemen  of  the  jnry,  tbis  evidence  that  Is  to  be  admitted  as  to  state- 
ments of  Uebelmesser  about  the  lots  sold  or  conveyed  to  this  witness,  I  In- 
stract  you  that  that  evidence  can  be  considered  by  you  only  as  binding  on 
Uebelmesser,  and  not  as  binding  on  the  other  defendant,  Wenderhold,  uuless 
ttiere  should  be  subsequent  evidence  conveying  that  knowledge  or  information 
to  Wenderhold." 

To  the  receipt  of  this  evidence  defendant's  counsel  duly  objected. 
While  the  testimony  of  this  witness  as  to  the  representations  made  to 
him  to  induce  him  to  part  with  his  money  was  admissible,  as  is  testi- 
mony of  similar  transactions  in  all  cases  of  larceny  by  false  pretense 
for  the  purpose  of  showing  the  criminal  intent  (People  v.  Katz,  209 
N.  Y.  311,  103  N.  E.  305,  Ann.  Cas.  191 5 A,  501),  I  am  of  the  opin- 
ion that  the  testimony  should  have  been  limited  to  proof  of  the  repre- 
sentations made  to  him  and  the  other  witnesses  for  the  purpose  of 
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inducing  them  to  part  with  their  money,  and  that  this  testimony  of 
Vandermyn  as  to  Uebelmesser's  confession  of  the  lack  of  value  of  the 
lots  was  inadmissible,  in  view  of  the  fact  that  concededly  no  represen- 
tation had  been  made  by  Woffinden  as  to  their  value;  that  it  was 
explicitly  .stated  to  him  that  the  lots  were  worth  less  than  the  amount 
of  money  he  was  advancing,  and  that  he  does  not  testify  to  any  state- 
ment made  by  either  of  the  defendants  justifying  his  conclusion  that 
the  deed  was  given  him  as  security  for  his  investment.  The  impor- 
tance of  this  error  is  emphasized  by  the  court's  charge  to  the  jury,  just 
quoted,  which  made  this  knowledge  of  the  lack  of  value  of  the  lots 
evidence  against  Uebelmesser.  While  similar  transactions  are  admis- 
sible in  evidence  upon  the  question  of  intent,  it  seems  to  me  that  it  is 
stretching  the  doctrine  too  far,  after  having  received  such  evidence, 
to  take  details  of  such  representations  not  made  to  the  complaining 
witness,  and  by  proving  tiieir  falsity  (thus  showing  that  otlier  wit- 
nesses had  an  equally  good  grievance  against  the  defendants  and  could 
perhaps  have  established  an  even  stronger  case  of  larceny  against 
them),  to  supply  an  element  entirely  lacking  in  the  complainant's  case, 
and  to  amplify  and  pad  out  the  lesser  representations  made  to  him. 
That  this  was  not  merely  an  accidental  offer  of  improper  proof  is  ac- 
centuated by  the  prosecution's  calling  Walter  J.  Lowenhaupt  as  their 
last  witness  in  chief.  Lowenhaupt  was  a  convict  who  had  been  an  as; 
sociate  of  the  defendant,  Uebelmesser,  and  at  the  time  of  the 
trial  was  still  an  inmate  of  the  New  Jersey  State  Reformatory.  He 
was  called  to  testify  to  an  admission  made  by  the  defendant,  Uebel- 
messer, that  he  had  bought  100  lots,  or  thereabouts,  of  the  Davenport 
Company,  that  he  had  not  paid  for  them  because  he  gave  notes  ma- 
turing every  three  months,  which  could  be  renewed,  and  no  cash  was 
necessary,  and  that  Uebelmesser  had  said  it  was  a  good  thing  to  offer 
as  security  to  investors  investing  money  in  his  company,  namely,  the 
American  Transporal  Company.  This  testimony  was  received  as  an 
admission  by  Uebelmesser,  made  after  the  time  of  the  occurrence  for 
which  he  was  indicted.  It  was  received  solely  against  him.  Exception 
was  promptly  taken  to  the  receipt  of  this  evidence.  Furthermore,  the 
prosecution  called  as  a  witness,  Isidore  J.  Auerbach,  a  real  estate 
dealer,  to  testify  to  the  value  of  the  property  of  this  Davenport  Realty 
Company,  as  all  of  the  property  for  which  deeds  were  given  to  the  in- 
vestors seems  to  have  constituted  a  part  of  this  tract.  Questioned  as 
to  the  value  of  the  Davenport  tract,  Auerbach  was  allowed  to  testify, 
over  objection  and  exception,  that  the  property  was  of  so  little  value 
that  it  could  not  be  determined  by  lots,  but  by  acreage,  and  he  swore 
that  the  value  of  the  land  was  from  $5  to  $10  an  acre ;  there  being  16 
lots  to  the  acre,  the  value  of  10  lots  would  be  from  $3.13  to  $6.25. 

The  record  satisfactorily  discloses  that  there  was  no  secret  formula 
of  any  kind  invented  by  Uebelmesser,  or  any  one  else  associated  with 
the  company,  and  that  all  that  it  did  was  to  buy  regular  trade  var- 
nishes, into  the  barrels  containing  which  Uebelmesser  poured  through 
the  bung  hole  a  waste  product  of  kerosene  known  as  "Texico,"  about  a 
pint  to  a  barrel,  stirring  it  up  with  a  stirrer  which  he  bought  from 
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a  peddling  supply  house,  and  then  allowing  it  to  stand  for  two  days, 
when  it  became  their  mysterious  product.  Their  special  metal  polish 
was  bought  from  the  manufacturers  in  bulk,  and,  being  white  in  color, 
a  certain  amount  of  cochineal  was  mixed  with  it,  whereupon  that  also 
became  a  special  product  of  the  company.  It  did  appear  that  orders 
for  the  goods  had  been  given  by  some  of  the  parties  enumerated  by 
the  defendants  in  their  talks  with  investors,  but  it  also  sufficiently  ap- 
pears that  whatever  value  the  product  had  was  due  to  its  original  qual- 
ities, and  not  to  the  defendants  meddling  with  it.  The  ccvnpany  never 
paid  any  dividend,  never  earned  any  net  profit,  and  its  general  activi- 
ties seem  to  have  been  the  procuring  of  money  from  dupes. 

It  also  was  disclosed  by  the  examination  of  the  defendant,  Uebel- 
messer,  that  he  had  been  connected  with  a  variety  of  ventures  in  which 
he  had  been  the  active  promoter,  such  as  the  American  Moving  Picture 
Company;  the  Charles  R.  Uebelmesser  Company,  makers  of  "Baker- 
ine,"  a  flavoring  compound  prepared  according  to  a  secret  formula ;  a 
stenciling  machine  company ;  C.  R.  U.  Brazing  Salts,  used  for  solder- 
ing cast  iron ;  the  American  Railway  Street  Car  Indicator  Company ;  the 
United  Suspender  Company ;  the  Automatic  Brush  Company ;  and  the 
Realty  Harvest  Company.  In  these  companies  stock  was  sold  to  the 
public,  sometimes  by  means  of  advertisements  in  the  newspapers,  and 
the  end  of  each  company  was  speedy  and  disastrous.  But  the  fact 
that  defendant  may  have  been  engaged  in  many  swindling  operations 
did  not  justify  his  conviction  of  the  crime  with  which  he  was  charged, 
nor  deprive  him  of  his  right  to  a  fair  trial,  wherein  the  rules  of  law 
were  observed.  In  my  opinion,  the  admission  of  the  testimony  of 
Lowenhaupt  as  to  Uebelmesser's  acquisition  of  the  New  Jersey  prop- 
erty and  his  failure  to  pay  therefor,  and  the  fact  that  it  was  a  good 
thing  to  oflfer  as  security  to  investors  investing  money  in  the  company, 
of  the  testimony  of  Vanderm3m  as  to  Uebelmesser's  admissions  to  him, 
after  his  transactions  with  the  complaining  witness,  that  the  New 
Jersey  property  was  practically  valueless,  of  the  testimony  of  Auerbach 
as  to  the  value  of  the  New  Jersey  property,  and  of  the  testimony  of 
Zeachder  and  Proudfoot  as  to  representations  as  to  the  value  of  the 
New  Jersey  lots  made  to  them  by  Uebelmesser,  not  at  the  time  that  they 
were  being  induced  to  invest  their  money  in  the  Transporal  Compapy; 
but  subsequent  thereto  (in  thi  case  of  the  first  mentioned  60  days  after 
his  money  had  been  invested,  in  the  second,  more  than  30  days  after- 
wards), all  constituted  reversible  error.  Some  of  this  testimony  would 
have  been  material  upon  the  trial  of  an  indictment  for  larceny  of  the 
money  invested  by  Vandermyn,  for  in  that  case  there  had  been  a  posi- 
tive representation  made  to  him  by  Uebelmesser  that  the  lots  were 
worth  $150  apiece.  But  in  the  case  at  bar,  as  has  been  shown,  there 
was  no  representation  as  to  the  value  of  this  property  for  which  the 
complaining  witness  was  given  the  deed,  and  there  is  no  testimony  of 
any  statement  by  Uebelmesser  that  a  deed  was  given  to  Woffinden  as 
security  for  his  investment.  Whatever  may  be  said,  therefore,  as  to 
the  probative  force  of  the  evidence  properly  received  upon  the  trial,  it 
is  plain  that  this  improper  testimony  received  under  objection  and  ex- 
ception must  have  and  did  prejudice  the  defendant,  and  requires  the 
153  N.Y.S.— 67 
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reversal  of  the  judgment  of  conviction  and  the  granting  of  a  new 
trial. 

The  judgment  appealed  from  should  therefore  be  reversed,  and  a 
new  trial  directed. 


LESTESR  V.  OTIS  EliEVATOR  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  21,  1915.) 

Masteb  and  Servant  «=3250%,  New,  yoI.  16  Key-No.  Series — Injukms  to 
Sebvant — Workmen's  Compenbation  Law — ^ErFEcr  of. 

Workmen's  CompenBatlon  Law  (Laws  1914,  c.  41)  f  10,  declares  tbat 
every  employer,  subject  to  the  provisions  of  the  chapter,  shall  compen- 
sate for  injuries,  though  caused  by  a  third  person.  Section  11  declares 
that  the  liability  under  the  preceding  section  shall  be  exclusive,  except 
that  if  the  employer  fails  to  comply  with  the  statute,  the  Injured  employ^ 
may  claim  compensation  under  the  act  or  sue  for  damages,  in  which 
case  the  defendant  cannot  avail  himself  of  the  defenses  of  fellow  servant, 
assumption  of  risk  or  contributory  negligence.  Section  29  declares  that 
if  a  workman  entitled  to  compensation  under  the  chapter  shall  l>e  in- 
jured or  killed  by  the  negligence  of  another,  not  in  the  same  employ,  such 
workman,  or  in  case  of  death,  his  dependents,  may  elect  whether  to  take 
compensation  under  the  chapter  or  pursue  his  remedy  against  the  third 
person,  that  if  he  elect  to  take  compensation  under  the  chapter,  the  right 
of  action  against  the  third  person  shall  be  assigned  to  the  state  for  the 
benefit  of  the  insurance  fund.  If  compensation  be  payable  therefrom,  oth- 
erwise to  the  person  liable  for  such  compensation,  and  that  if  the  work- 
man proceed  against  the  third  person,  the  state  insurance  fund  or  person 
liable  shall  contribute  only  to  the  deficiency,  if  any,  between  the  recov- 
ery and  the  compensation  provided.  Plaintiff,  who  was  engaged  In  an 
extrahazardous  occupation,  and  whose  employer  had  complied  with  the 
provisions  of  the  act,  was  injured  through  the  negligence  of  defendant,  a 
third  person.  Held,  that  the  provision  that  the  remedy  prescribed  by 
the  act  should  be  exclusive  applied  only  to  actions  by  a  workman  against 
the  master;  hence  the  failure  of  plaintiff  to  make  the  election  required 
was  no  defense  to  an  acti<«  against  defendant,  although  it  will  preclude 
plaintiff  from  claiming  any  deficiency  from  the  state  insurance  fund,  etc. 

Whitaker,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  William  Lester  against  the  Otis  Elevator  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHITAK- 
ER, JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  appellant. 
Edgar  Weaver,  of  New  York  City,  for  respondent 

GUY,  J.  In  this  action  to  recover  damages  for  personal  injuries  re- 
ceived by  the  plaintiff,  an  employe  of  Bing  &  Bing,  in  the  course  of  his 
employment,  arising  out  of  what  may  l^  termed  common-law  negli- 
gence, judgment  has  been  rendered  in  his  favor  against  the  defendant, 
Otis  Elevator  Company. 

0s»For  other  cases  see  same  topic  &  KEY-NUMBER  tn  all  Key-Numbered  Dlgosts  &  Indexes 
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The  work  done  by  the  plaintiff  was  hazardous  employment  within 
the  meaning  of  the  Workmen's  Compensation  Law,  and  his  employers, 
when  the  action  was  brought,  J^ad  complied  with  all  the  requirements 
of  the  act  as  to  providing  insurance  for  their  employes.  Section  29  of 
the  statute  is  as  follows : 

"If  a  workman  entitled  to  compoisation  under  this  diapter  be  Injured  or 
killed  by  the  negligence  or  wrong  of  another  not  in  the  same  employ,  Buch  in- 
jured workman,  or  In  case  of  death,  his  dependents,  shall,  before  any  suit  ox 
claim  under  this  chapter,  elect  whether  to  take  compensation  under  this 
chapter  or  to  pursue  his  remedy  against  such  other.  Such  election  shall  be 
evidenced  in  such  manner  as  the  Commission  may  by  rule  or  regulation  pre- 
scribe. If  he  elect  to  take  compensation  under  this  chapter,  the  cause  of  ac^ 
tion  against  such  other  shall  be  assigned  to  the  state  for  the  benefit  of  the 
state  insurance  fund,  if  compensation  be  payable  therefrom,  and  otherwise  to 
the  person  •  •  •  or  corporation  liable  for'  the  payment  of  such  com- 
pensation, and  if  he  elect  to  proceed  against  such  other,  the  state  insurance 
fund,  person  or  association  or  corporation,  as  the  case  may  be,  shall  contribute 
only  Vae  deficiency,  if  any,  between  the  amount  of  the  recovery  against  such 
other  person  actually  collected,  and  the  compensation  provided  or  estimated 
by  this  chapter  for  such  case.  Such  a  cause  of  action  assigned  to  the  state 
may  be  prosecuted  or  compromised  by  the  Commission.  A  compromise  of  any 
suc^  cause  of  action  by  the  workman  or  his  dependents  at  an  amount  less 
than  the  compensation  provided  for  by  this  chapter  shall  be  made  only  with 
the  written  approval  of  the  Commission,  if  the  deficiency  of  compensation 
would  be  payable  from  the  state  insurance  fund,  and  otherwise  with  tne 
written  approval  of  the  persrai,  association  or  corporation  liable  to  pay  the 
same." 

Prior  to  the  commencement  of  this  action  the  Commission  had,  by 
suitable  rules  and  regulations,  ordained  the  manner  in  which  the  elec- 
tion provided  for  in  the  foregoing  section  should  be  exercised;  but 
the  plaintiff  brought  suit  without  making  the  prescribed  election,  and 
the  appellant  claims  that  his  failure  to  comply  with  the  statute  in 
this  respect  is  fatal  to  the  judgment. 

Under  section  10  the  employers  were  required  to  compensate  for  the 
injuries,  even  thot^h  caused  by  a  third  party,  and  section  11  provides 
that  the  liability  prescribed  by  section  10  "shall  be  exclusive,"  except 
that  if  the  employer  fails  to  comply  with  the  statute  the  injured  em- 
ploye or  his  representatives  may  "elect  to  claim  compensation"  under 
the  act  or  to  maintain  an  action  for  damages  on  account  of  the  injury, 
in  which  action  the  defendant  cannot  avail  himself  of  the  defenses  that 
the  injury  was  caused  by  the  negligence  of  a  fellow  servant,  or  that  the 
employe  assumed  the  risk  of  his  employment,  or  that  the  injury  was 
due  to  his  contributory  negligence.  Although  section  11  states  that 
the  liability  prescribed  by  the  statute  shall  be  exclusive,  I  am  of  the 
opinion  that  this  refers  solely  to  the  liability  of  the  employer,  and 
that  the  act  does  not  prevent  an  injured  employe  such  as  the  plaintiff 
from  seeking  redress  in  a  common-law  action  as  against  third  parties 
causing  his  injuries.  * 

A  consideration  of  all  the  provisions  of  section  29  in  connection  with 
other  parts  of  the  act  indicates  that  to  carry  out  the  scheme  of  sub- 
rogation provided  for  in  that  section,  the  "suit"  referred  to  therein  is 
any  suit,  whether  pursuant  to  the  act  or  otherwise;  that  an  employ^ 
sustaining  injuries  in  the  course  of  his  employment  through  the  acts 
or  defaults  of  a  party  other  than  his  employer,  and  suing  such  party. 
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is  required  to  make  and  signify  his  election  in  accordance  with  the 
statute  and  the  rules  and  regulations  of  the  Commission  as  a  condi- 
tion precedent  to  the  collection  through  the  Commission  of  any  de- 
ficiency between  the  recovery  in  the  action  and  the  compensation  pro- 
vided for  by  the  act ;  that,  no  such  election  having  been  made  by  the 
plaintiff,  he  has  no  right  to  such  deficiency,  if  any,  but  that  the  failure 
to  make  the  prescribed  election  in  no  way  affects  the  judgment  ap- 
pealed from,  which  should  be  affirmed  with  costs. 

Judgment  affirmed  with  costs,  with  leave  to  defendant  to  appeal  to 
the  Appellate  Division. 

LEHMAN,  J.  (concurring).  The  plaintiff  has  recovered  a  judg- 
ment for  injuries  suffered  through  the  negligence  of  the  defendants 
employes.  At  the  time  of  the  accident  the  plaintiff  was  working  on  a 
building  which  was  being  constructed  by  Bing  &  Bing,  as  general 
contractors,  and  the  plaintiff  was  in  their  employ.  The  plaintiff's  in- 
juries resulted  "from  an  accidental  personal  injury  sustained  by  the 
employe,  arising  out  of  and  in  the  course  of  his  employment,"  within 
the  meaning  of  section  10  of  the  Workmen's  Compensation  Law,  and 
the  plaintiff's  employment  was  hazardous  within  the  meaning  of  sec- 
tion 2  of  the  same  law.  His  employers  had  complied  with  all  the  re- 
quirements in  regard  to  insurance  provided  by  that  law,  and  undoubt- 
edly the  plaintiff  could  have  obtained  compensation  by  claim  to  the 
Commission.  He  preferred,  however,  to  bring  this  suit  against  the 
defendant. 

Section  11  of  the  Workmen's  Compensation  Law  provides  that  "the 
liability  presented  by  the  last  preceding  section  shall  be  exclusive," 
except  that  if  an  employer  fails  to  secure  the  payment  of  compensation 
for  his  injured  employes  and  their  dependents,  as  provided  in  section 
SO  of  this  chapter,  an  injured  employe  or  his  legal  representative  in 
case  death  results  from  the  injury  may,  at  his  option,  elect  to  claim 
compensation  under  this  chapter,  or  to  maintain  an  action  in  the  courts 
for  damages  on  account  of  such  injury,  and  in  such  an  action  the  de- 
fendant may  not  plead  as  a  defense  that  the  injury  was  caused  by 
the  negligence  of  a  fellow  servant,  or  that  the  employe  assumed  the 
risk  of  his  employment,  or  that  the  injury  was  due  to  tfie  contributory 
negligence  of  the  employe.  The  meaning  of  this  section  seems  to  me 
to  be  quite  clear  when  read  in  conjunction  with  the  remainder  of  the 
law.  By  virtue  of  section  10  a  liability  unknown  to  the  common  law 
was  imposed  upon  employers  in  designated  emplo)mients  to  pay  com- 
pensation for  practically  all  injuries  sustained  by  an  employe  arising 
out  of  and  in  the  course  of  his  employment  "without  regard  to  fault 
as  a  cause  of  such  injury."  In  other  words  the  expense  of  compen- 
sating employes  for  all  injuries  sustained  was  made  a  burden  upon 
the  industry,  and  the  old  common-law  doctrine  that  compensation  can 
only  be  obtained  from  a  party  whose  fault  caused  the  injury  was 
abandoned.  In  order  to  make  the  new  system  complete  it  was  pro- 
vided that  this  form  of  compensation  should  be  "exclusive,"  except 
where  the  employer  failed  to  secure  the  actual  payment  of  this  com- 
pensation to  the  employe  as  provided  by  law.    By  means  of  these  sec- 
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tions  the  Legislature  has  attempted  to  solve  the  difficult  problem  of 
securing  to  the  employe  fair  compensation  for  injuries.  It  has,  how- 
ever, merely  attempted  to  deal  with  the  liability  of  employers  towards 
their  employes,  and  while  the  new  liability  it  has  provided  is  declared 
to  be  "exclusive,"  it  seems  to  me  quite  clear  that  the  word  "exclusive" 
refers  only  to  the  liability  which  the  new  law  deals  with,  i.  e.,.  the 
liability  of  the  employer  to  his  employe,  and  that  it  would  be  absurd 
to  hold  that  the  Legislature  had  any  intention  of  depriving  an  injured 
employe  of  any  common-law  rights  against  third  parties.  This  con- 
struction is  obviously  borne  out  by  the  provisions  of  section  29  which 
reads  as  follows : 

"Sec.  29.  Subrogation  to  Remedies  of  Employ^. — If  a  workman  entitled  to 
comijensatlon  under  this  chapter  be  Injured  or  killed  by  the  negligence  or 
wrong  of  another  not  In  the  same  employ,  such  Injured  workman,  or  In  case  of 
death,  his  dependents,  shall,  before  any  suit  or  claim  under  this  chapter,  elect 
whether  to  take  compensation  under  this  chapter  or  to  pursue  bis  remedy 
against  such  other.  Such  election  shall  be  evidenced  In  such  manner  as  the 
Commission  may  by  rule  or  regulation  prescribe.  If  he  elect  to  take  compen- 
sation under  this  chapter,  the  cause  of  action  against  such  other  shall  be  as- 
signed to  the  state  for  the  benefit  of  the  state  insurance  fund,  if  compensation 
be  payable  therefrom,  and  otherwise  to  the  person  *  *  *  or  corporation 
liable  for  the  payment  of  such  compensation,  and  if  he  elect  to  proceed  against 
such  other,  the  state  insurance  fund,  person  or  association  or  corporation,  as 
the  case  may  be,  shall  contribute  only  the  deficiency,  If  any,  between  the  amount 
of  the  recovery  against  such  other  person  actually  collected,  and  the  com- 
pensation provided  or  estimated  by  this  chapter  for  such  case.  Such  a  cause 
of  action  assigned  to  the  state  may  be  prosecuted  or  compromised  by  the 
Commission.  A  compromise  of  any  such  cause  of  action  by  the  workman  or 
bis  dei)endents  at  an  amount  less  than  the  compensation  provided  for  by  this 
chapter  shall  be  made  only  with  the  written  approval  of  the  Commission,  if 
the  deficiency  of  compensation  would  be  payable  from  the  state  insurance 
fund,  and  otherwise  with  the  written  approval  of  the  person,  association  or 
corporation  liable  to  pay  the  same." 

Under  this  section  it  appears  expressly  that  an  employ^  has  a 
right  to  "elect  whether  to  take  compensation  under  this  chapter  or  to 
pursue  his  remedy  against  such  other,"  and  it  follows  therefore  that 
the  Workmen's  Compensation  Law  has  not  deprived  an  injured  em- 
ploye of  his  common-law  right  of  action  against  a  negligent  third 
party. 

It  is  urged,  however,  that  since  this  section  provides  that  "such  in- 
jured workman  *  *  *  shall,  before  any  suit  or  claim  under  this 
chapter,  elect  whether  to  take  compensation  under  this  chapter  or 
to  pursue  his  remedy  against  such  other,"  the  plaintiff  in  this  com- 
mon-law action  must  plead  and  prove  that  he  has  made  such  election 
in  the  manner  prescribed  by  the  rule  or  regulation  of  the  Commission. 
It  seems  to  me,  however,  that  such  a  construction  of  this  section  is 
forced.  The  law  requires  an  election  only  "before  any  suit  or  claim 
under  this  chapter,"  and  the  words  which  I  have  italicized  refer  to  and 
limit  both  the  words  "suit"  and  "claim."  It  seems  to  me  that  the 
words  quoted,  standing  even  alone,  and  the  strict  grammatical  con- 
struction thereof,  show  that  this  was  the  meaning  of  the  Legislature, 
and  the  whole  tenor  of  the  statute  shows  that  this  was  the  legislative 
purpose.    As  stated  above,  the  only  liability  which  the  Legislature  has 
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attempted  to  deal  with  is  the  liability  of  the  employer.  The  statute  in 
no  wise  attempts  to  regulate  or  change  the  ordinary  common-law  lia- 
bility of  other  parties  for  their  own  negligence,  but  since  the  em- 
ployer is  made  liable  for  injuries  without  regard  to  his  fault,  it  prop- 
erly provides  that  he  or  the  fund  or  person  or  corporation  ultimately 
liable  shall  be  subrogated  to  the  remedy  which  the  employe  may  have 
against  third  parties,  provided  the  employe  elects  to  take  compensation 
under  the  statute,  or  if  the  employe  elects  to  proceed  against  a  third 
person  who  is  liable  as  at  common  law  for  his  negligence,  that  such 
fund,  person,  or  corporation  shall  be  liable  to  compensate  the  employe 
only  for  the  deficiency  between  the  amount  of  recovery  actually  col- 
lected and  the  compensation  provided  by  the  statute. 

The  plain  purpose  of  this  section,  it  seems  to  me,  therefore,  is  to 
give  an  employe  injured  through  the  negligence  of  a  third  party  an 
election  between  a  claim  or  suit  against  the  employer  under  the  new 
form  of  liability  created  by  the  statute  and  an  action  at  common  law 
against  the  negligent  party;  and,  inasmuch  as  the  negligent  party 
should,  in  any  event,  be  the  person  ultimately  liable  and  the  employer 
should,  under  no  circumstances,  be  held  to  a  liability  beyorfd  the  com- 
pensation fixed  by  the  statute,  the  statute  provides  that  the  party  seek- 
ing to  obtain  any  benefit  from  the  statute  shall,  before  suit  or  claim 
under  the  statute,  make  his  election  as  to  the  form  of  remedy  he  will 
pursue,  in  order  that  the  employer  or  the  insurance  fund  shall  not  be 
forced  to  pay  more  than  the  established  rate  of  compensation  and 
shall  be  in  a  position  to  set  off  against  this  liability  any  recovery  which 
can  be  enforced  against  a  negligent  third  party.  The  very  purpose  of 
this  section  appears  in  the  title  of  this  section,  viz. :  "Subrogation  to 
Remedies  of  Employe."  I  can  see  no  reason  why  this  section  should 
be  so  construed  as  to  provide  that  an  employe,  desiring  to  sue  a  third 
party  must,  before  bringing  such  action,  file  as  a  condition  precedent 
to  enforcing  his  common-law  rights  an  election  to  make  his  claim 
at  common  law.  If  we  so  construe  the  statute,  it  seems  to  me  that 
we  must  hold  that  the  Legislature  has  placed  persons  employed  in  cer- 
tain hazardous  occupations  in  one  peculiar  class,  not  only  as  regards 
their  rights  against  their  employers,  where  there  is  good  ground  for 
such  classification,  but  also  as  against  third  parties  guilty  of  negligence, 
where  I  can  find  no  possible  ground  for  such  classification.  The  third 
party  sued  as  at  common  law  is,  in  any  event,  liable  either  to  the  in- 
jured employe  or  to  his  assignee,  and  in  no  event,  is  he  liable  to 
both.  As  far  as  such  person  is  concerned  it  is  quite  immaterial  wheth- 
er an  election  has  been  made  or  not,  and  we  should  not,  I  think, 
construe  this  statute  in  such  manner  as  to  limit  the  injured  party's 
common-law  right  by  requiring  him  to  do  any  act  under  the  Work- 
men's Compensation  Act  in  order  to  enforce  a  liability  which  ex- 
ists at  common  law.  If  the  Legislature  had  intended  to  derogate 
in  this  particular  from  the  common  law  it  would  have  so  provided  in 
an  explicit  manner.  If  the  plaintiff  in  this  action  should  compromise 
the  action  for  an  amount  less  than  the  compensation  provided  by  the 
statute,  he  would  undoubtedly  not  be  in  a  position  to  enforce  under 
the  statute  any  claim  for  the  deficiency  and  there  is  some  doubt  as 
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to  whether  he  has  not  forfeited  all  claim  under  the  statute  by  bring- 
ing this  action  without  previously  filing  an  election.     That  question, 
however,  I  think,  affects  only  his  right  to  a  suit  or  claim  against  the 
employer,  and  not  his  right  to  a  suit  at  common  law. 
Judgment  should  therefore  be  affirmed,  with  costs. 

WHITAKER,  J.  (dissenting).  In  July,  1914,  plaintiff  was  a  "hod- 
carrier"  in  the  employ  of  Bing  &  Bing,  building  contractors.  The 
plaintiff  was  engaged  in  wheeling  mortar  to  the  bricklayers,  pushing 
his  wheelbarrow  over  a  runway  or  gangplank.  The  gangplank  or  run- 
way went  across  the  top  of  a  hole.  This  hole  was  made  by  the  defend- 
ant, the  Otis  Elevator  Company,  for  the  purpose  of  installing  an 
elevator ;  it  was  required  for  the  plunger  of  the  elevator.  The  hole 
was  being  dug  by  means  of  a  core  barrel,  16  inches  in  diameter  by 
20  feet  in  length.  It  was  necessary  at  times  to  lift  this  core  barrel 
out  of  the  hole.  While  so  doing,  the  plunger  was  placed  upon  the 
plank  or  runway  in  such  a  way  that  the  plank  turned  over  or  tipped  up 
and  threw  the  plaintiff,  who  was  standing  thereon,  into  the  hole.  The 
details  of  the  accident  and  position  of  the  plank,  etc.,  were  given  in 
full  by  plaintiff.  And  if  the  narration  of  the  plaintiff  as  to  the  nature 
of  the  runway,  the  work  the  defendant  was  engaged  in  and  the  man- 
ner in  which  the  accident  happened  were  true,  and  the  jury  has  found 
tliat  such  narration  was  true,  we  think  negligence  upon  the  part  of 
the  defendant  was  sufficiently  shown  to  sustain  the  verdict  of  the  jury. 

The  appellant  asks  for  a  reversal  upon  two  grounds:  First,  that 
the  charge  of  the  court  was  erroneous  in  not  properly  submitting  to 
the  jury,  as  a  question  of  fact,  the  defendant's  alleged  negligence. 
We  think  the  court  did,  in  substance,  charge  the  jury  sufficiently  upon 
this  point.    The  court  stated  to  the  jury : 

"The  main  question  here  Is  whether  this  man  was  hurt  through  the  careless- 
ness or  negligence  of  any  one  else.  If  he  was  hurt  through  his  own  careless- 
ness or  hl!s  own  negligence,  why  of  course  be  cannot  recover." 

The  court  then  stated  the  facts  alleged  to  constitute  the  negligence 
complained  of,  and  adds : 

"Now  if  you  first  get  settled  through  this  testimony  that  that  act  was 
brought  about  or  occurred  through  no  neglect  of  this  plaintiff,  then  the  next 
question  is,  through  whose  neglect  was  it?" 

The  court  also  further  stated : 

"The  neglect  of  this  defendant  is  important  If  this  defendant  was  negU- 
gent  through  its  workmen  in  not  safeguarding  the  appurtenances  and  appli* 
ances  of  this  construction  company  so  that  they  would  not  Injure  them  or  the 
men  on  them,  they  owe  a  responsibility,  or  take  npon  themselves  the  respon- 
sibility, of  any  damages  following  this." 

While  not  as  explicit  as  it  might  have  been  made,  I  think  it  is  fair 
to  assume  that  the  jury  understood  that  negligence  on  the  part  of  the 
defendant  was  required  to  be  shown  before  plaintiff  was  entitled  to  a 
verdict.  The  defendant  took  no  exception  to  the  portion  of  the  charge 
now  complained  of,  and  it  is  too  late  to  raise  the  objection  in  this  court. 
The  appeal  is  not  from  the  order  denying  the  defendant's  motion  for  a 
new  trial,  but  from  the  judgment. 
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The  other  ground  upon  which  defendant  asks  a  reversal  is  stated  in 
his  brief  as  follows : 

"The  plaintiff  failed  to  establish  sufficient  facts  to  constitute  a  cause  of 
action  by  failing  to  allege  and  prove  an  election  In  accordance  with  the  Work- 
men's Compensation  Act" 

In  other  words,  inasmuch  as  the  plaintiff  and  the  firm  for  whom  he 
was  working  came  directly  within  the  provisions  of  the  Workmen's 
Compensation  Act  that,  before  plaintiff  could  recover  from  a  "third 
person,"  to  wit,  the  Otis  Elevator  Company,  he  was  required  to  file  a 
notice  of  election  as  required  by  section  29  of  that  act.  The  record 
discloses  that  plaintiff  was  in  the  employ  of  Bing  &  Bing,  and  not  the 
defendant,  the  Otis  Elevator  Company,  and  that  Bing  &  Bing,  plain- 
tiff's employers,  were  engaged  in  a  character  of  business  to  which  the 
Workmen's  Compensation  Act  applies;  that  Bing  &  Bing  had  com- 
plied with  the  provisions  of  the  act  for  the  protection  of  both  plaintiff 
and  themselves,  and  all  were  subject  to  its  provisions.  Section  10  of 
the  act,  so  far  as  material,  provides  as  follows : 

"Liability  for  Compensation. — Every  employer  subject  to  the  provisions  of 
this  chapter  shall  pay  or  provide  as  required  by  this  chapter  compensatlOD 
according  to  the  schedules  of  this  article  for  the  disability  or  death  of  his 
employe  resulting  from  an  accidental  personal  injury  sustained  by  the  em- 
ploy6  arising  out  of  and  in  the  oour»e  o/  hia  emplovment,  without  regard  to 
fault  as  a  cause  of  such  Injury.    •    •    •  » 

Secticm  11: 

"Alteruatlre  Remedy.— The  liability  prescribed  by  the  last  preceding  sec- 
tion shall  be  exclusive,  except  that  If  an  employer  fall  to  secure  the  pay- 
ment of  compensation  for  his  injured  employes  and  their  dependents  as  pro- 
vided in  section  50  of  this  chapter,  an  injured  employe,  ♦  •  •  may,  at  bis 
option,  elect  to  claim  compensation  under  this  chapter,  or  to  maintain  an  ac- 
tion In  the  courts  for  damages  •  •  •  and  in  such  an  action  ••♦  de- 
fendant may  not  plead  as  a  defense  that  the  injury  was  caused  by  the  negli- 
gence of  a  fellow  servant  or  that  the  employe  assumed  the  risk  of  his  em- 
ployment, or  that  the  injury  was  due  to  the  contributory  negligence  of  the 
employe." 

Section  50  referred  to  provides  that  employers  must  procure  a  fund 
applicable  to  the  payment  of  the  amounts  awarded  to  the  injured  em- 
ploye by  the  Commission,  whose  appointment  is  provided  for  in  the 
act. 

Section  52  provides  that  the  failure  of  employers  to  secure  the  com- 
pensation "shall  have  the  effect  of  enabling  the  injured  employe"  "to 
maintain  an  action  for  damages  in  the  courts"  as  prescribed  by  section 
11,  which  is  above  quoted. 

It  will  be  observed  that  under  the  provisions  of  section  11  it  is  only 
when  the  employer  fails  to  comply  with  section  50,  requiring  the  em- 
ployer to  secure  funds,  etc.,  that  he  is  authorized  to  bring  an  action  in 
the  courts.  Should  the  employer  fail  to  provide  the  fund,  as  required 
by  section  50,  the  employe  may  sue  in  the  courts,  and  certain  specified 
defenses  of  the  employer  are  cut  off,  or  the  employe  may  file  a  claim 
instead  of  bringing  a  suit,  and  should  he  pursue  the  latter  course,  provi- 
sion in  subsequent  portions  of  the  act  is  made  for  procuring  the  pay- 
ment of  the  schedule  rate  to  the  employe. 
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S'ection  18  provides  that  notice  of  an  injury  for  which  compensation 
is  payable  shall  be  given  to  the  Commission  and  employer  within  10 
days  after  disability,  and  prescribes  how  the  notice  shall  be  given,  etc. 
After  the  claim  has  been  submitted  to  the  Commission,  full  and  ample 
provision  is  made  for  fixing  the  amount  and  securing  payment  to  the 
person  injured. 

The  above  provisions  are  equally  binding  upon  the  employer  and 
employes.  And  after  the  employer  has  conformed  to  the  provisions 
of  the  act,  in  order  to  secure  the  payment  of  awards  for  injuries  to  the 
employes,  the  employes  are  precluded  from  bringing  an  action  for  dam- 
ages. Not  only  does  section  1 1  expressly  provide  that  the  liability  of 
the  employer  shall  be  exclusive,  but  the  tenor  of  the  entire  act  indicates 
that  such  was  its  general  purpose.  To  hold  that  the  employe  could  elect 
to  sue  for  an  injury  or  accept  the  benefits  of  the  act  at  his  option  would 
make  the  employer  liable  for  every  injury  to  the  employe  and  take  away 
from  him  all  defenses  with  no  reciprocal  benefits  in  return. 

Sections  29  and  67  provide  as  follows : 

"Sec.  29.  Subrogation  to  Remedies  of  Employe. — If  a  workman  entitled  to 
compensation  under  this  chapter  be  injured  or  killed  by  the  negligence  or 
wrong  of  another  not  in  the  same  employ,  such  injured  workman,  or  in  case 
of  death,  his  dependents,  shall,  before  any  suit  or  claim  under  this  chapter, 
elect  whether  to  take  compensation  under  this  chapter  or  to  pursue  bia  remedy 
against  such  other.  Such  election  shall  be  evidenced  in  such  manner  as  the 
Commission  may  rule  or  regulation  prescribe." 

"Section  67.  Rules. — The  Commission  shall  adopt  reasonable  rules,  not  in- 
consistent with  this  chapter,  regulating  and  providing  for 

"1.  The  kind  and  character  of  notices,  and  the  service  thereof,  in  case  o£ 
accident  and  injury  to  employes;     •    •    • 

"8.  Carrying  into  effect  the  provisions  of  this  chapter." 

The  Commission  has  adopted  reasonable  rules  in 'reference  to  the 
form  of  the  notice  required  and  the  service  thereof. 

Respondent  maintains  that  this  section  does  not  apply  to  the  present 
case ;  that  the  present  action  is  not  one  under  the  terms  of  the  act  at  all, 
but  against  a  third  party  with  whom  the  plaintiff  had  no  contractual  re- 
lation. If  respondent's  position  is  correct,  section  29  becomes  abso- 
lutely meaningless.  This  would  be  contrary  to  all  rules  of  statutory 
construction.  Respondent  seeks  to  illustrate  the  soundness  of  his  con- 
tention by  instancing  the  case  of  an  employe  being  injured  while  riding 
on  a  railroad  train  as  a  passenger  for  hire.  This  is  not  an  analogous 
case.  Such  a  case  would  not  come  within  the  terms  of  the  section,  for 
the  reason  that  such  an  injury  would  not  be  one  "arising  out  of  and  in 
the  course  of  his  employment."  Plaintiff's  injury  did  arise  out  of  and 
in  the  course  of  his  employment,  and  Bing  &  Bing,  his  employers,  were 
required  to  compensate  him  for  his  injury.  If  respondent  had  been  in- 
jured by  a  railroad  company  while  traveling  to  and  from  the  place  of 
his  employment,  Bing  &  Bing  would  not  be  required  to  compensate 
him,  under  the  provisions  of  the  act,  because  plaintiff's  injury  would  not 
have  arisen  out  of  and  in  the  course  of  his  employment. 

Although  in  the  case  at  bar  the  injury  to  plaintiff  was  caused  by  a 
"third  party,"  that  is,  a  party  with  whom  plaintiff  had  no  contractual 
relations,  viz.,  the  Otis  Elevator  Company,  still  Bing  &  Bing,  his  em- 
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ployers,  would  have  been  required  to  compensate  plaintiff  had  he  filed 
his  claim  and  given  the  notice  required.  Under  the  provisions  of  sec- 
tion 29,  however,  plaintiff  had  his  option  to  take  compensation  under 
the  provisions  of  the  Compensation  Act  from  his  employers,  Bing  & 
Bing,  or  to  sue  the  person  through  whose  negligence  he  was  actually  in- 
jured. In  either  case,  however,  he  is  required  to  serve  notice  of  his 
election,  in  the  manner  prescribed  by  the  Commission,  and  the  Com- 
mission has  duly  and  properly  prescribed  the  manner  in  which  such 
notice  shall  be  given.  Section  29  of  the  statute,  no  doubt,  had  in  con- 
templation just  such  cases  as  the  present,  where  different  contractors 
are  working  upon  the  same  structure,  and  there  is  a  question  as  to 
which  contractor  is  liable  for  the  injury.  .  The  liability  of  the  employer 
and  the  remedy  of  the  employe  being  exclusive,  and  tiie  plaintiff's  only 
remedy  being  under  the  statute,  he  was  required  to  comply  with  the 
terms  of  the  statute  in  order  to  be  entitled  to  its  benefits.  The  require- 
ments of  notice  of  election  are,  we  think,  conditions  precedent,  and 
should  have  been  alleged  in  the  complaint  and  proved  upon  the  trial. 
Rosenstock  v.  City  of  N.  Y.,  97  App.  Div.  ZZ7,  89  N.  Y.  Supp.  94«,  af- 
firmed 181  N.  Y.  550,  74  N.  E.  1125. 

Judgment  should  be  reversed  and  complaint  dismissed,  with  leave 
to  plaintiff  to  apply  to  the  Compensation  Commission  for  such  relief 
as  the  Commission  may  deem  him  entitled  to. 


DB  BKKKEB  T.  FKEDEBICK  A.  STOKES  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department.    June  11,  1915.) 

laTEBABT    PbOPEBTT   €=>0 CONTRACT   FOR    PUBLICATION ^RlOHTS   OF    AUTHOR, 

Where  plaintiff  contracted  with  the  S.  publishing  company  for  the  pub- 
lication of  his  work  under  the  name  "S.  Encyclopedia  rff  Music,"  the  con- 
tract recognizing  the  author  as  such,  and  he  transferring  the  sole  right 
to  publish  and  sell  such  work  during  the  term  of  copyright,  etc.,  for  a 
cash  payment  and  a  6  per  cent,  royalty  on  catalogue  prices,  and  where, 
after  selling  a  number  of  copies  in  the  regular  trade  way,  the  8.  pnblisb- 
Ing  company  contracted  with  the  U.  publishing  company  to  issue  the  work 
as  two  of  a  10-volume  set  which  the  U.  publishing  company  was  getting 
out  under  the  title  of  the  Encyclopedia  of  Music,  the  plaintiff  author  was 
entitled  to  judgment  restraining  such  second  publication  and  confining 
publication  to  the  S.  company  under  the  name  agreed  upon  by  him  since, 
his  contract  being  for  the  publication  of  the  book  under  such,  name,  he 
had  the  right  to  insist  upon  the  perfoimance  of  the  provision  that  the 
Identity  of  his  creation  might  be  preserved. 

[Ed.  Note. — For  other  cases,  see  liiterary  Property,  Cent  Dig.  {  8; 
Dea  Dig.  <Ss»d.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Leander  J.  De  Bekker  against  the  Frederick  A.  Stokes 
Company  and  the  University  Society,  Incorporated.  The  defendants 
appeal  from  an  interlocutory  judgment.  Reversed,  and  new  trial 
granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

.^=»For  other  cases  Bee  same  topic  &  KEY-NUMBKR  In  all  Key-Numbered  Digests  &  Indexes 
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Frederick  Trevor  Hill,  of  New  York  City,  for  appellants. 
Harold  G.  Aron,  of  New  York  City  (Stephen  L.  Vanderveer,  of 
New  York  City,  on  the  brief),  for  respondent. 

THOMAS,  J.  In  July,  1907,  the  plaintiff  and  the  Stokes  Company 
made  a  contract  concerning  a  work  for  which  they  established  the 
name  Stokes'  Encyclopedia  of  Music.  The  work  at  the  outstart  was 
treated  as  existing,  and  the  plaintiflF  was  in  terms  related  to  it  as  au- 
thor and  proprietor,  a  characterization  which  may  not  now  be  im- 
pugned, nor  is  it  proper  to  question  the  merit  of  the  production,  in 
view  of  the  preface  with  which  the  Stokes  Company  introduced  it.  If 
the  work  at  the  time  of  the  contract  was  existent  at  all,  it  was  incom- 
plete for  publication,  and  for  that  purpose  the  plaintiff  agreed  to  have 
it  ready  in  eight  monthly  installments,  beginning  September  1,  1907. 
It  was  stipulated  that  the  Stokes  Company  should  copyright  the  work 
in  its  own  name,  and  that  it  should  publish  it  "in  such  style  and  man- 
ner as  they  shall  deem  expedient  and  at  such  tin^e  or  times  as  they 
shall  see  fit."    The  contract  provided : 

"The  autbor  hereby  bargains,  sells,  grants,  conveys,  transfers  and  sets  over 
unto  the  •  *  •  Stokes  Company,  the  sole  and  exclusive  right  and  prlvflege 
to  print,  publish  and  put  on  the  market  the  said  work  during  the  whole  term 
of  the  copyright  and  all  the  renewals  thereof  In  the  United  States  •  •  • 
In  the  Dominion  of  Canada,  and  elsewhere.  The  publishers  shall  also  have 
all  rights  of  translation,  abridgment,  dramatization,  selection,  and  other  rights 
of,  in,  or  to  said  work  In  the  United  States  •  •  •  the  Dominion  of  Canada, 
and  elsewhere,  and  all  other  rights  not  given  to  the  author  by  this  contract." 

The  compensation  provided  for  the  author  was  $500  and  5  per  cent, 
on  the  catalogue  price  for  all  copies  sold  in  the  United  States  in  the 
regular  trade  way.     It  was  further  provided  that,  should  the — 

"publishers  desire  to  sell  the  work  *  ♦  ♦  by  subscription,  mail  order, 
premium,  special  advertising,  or  other  similar  methods — they  are  to  have  the 
privilege  of  purchasing  the  complete  rights  for  such  sx)ecial  sales  for  the 
sum  of  $150." 

There  was  an  option  reserved  to  the  plaintiff  to  purchase  copies  of 
the  work  on  hand  and  the  plates,  should  the  publisher  wish  permanent- 
ly to  discontinue  publication,  and  also,  in  case  the  publisher  declined 
to  exercise  an  option  given  it  to  reproduce  the  plates  rendered  useless 
by  fire,  it  was  its  duty  to  reconvey  the  copyright  and  all  rights  granted, 
whereupon  the  contract  should  terminate.  The  first  effort  of  the  pub- 
lisher was  to  sell  the  work  in  the  regular  trade  way,  with  the  result 
that  the  Stokes  Company  credits  plaintiff  with  the  following  sales : 

January  1,  1909 609  copies 

January  10,  1010 2b5 

January  9,  1911    23,^?  " 

January  8,  1912    VJO         " 

January  18,  lOlS    100  " 

The  Stokes  Company,  concurrently  with  sates  in  the  usual  trade 
way,  undertook  to  sell  the  work  by  subscription,  not,  however,  as  its 
own  publication  and  under  the  name  of  the  Stokes'  Encyclopedia  of 
Music  &  Musicians,  under  which  name  the  Stokes  Company  published. 
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But  the  Stokes  Company,  on  October  5,  1910,  arranged  with  the  de- 
fendant the  University  Society,  Incorporated,  that  the  work  in  the 
form  of  two  volumes  could  be  published  by  the  society  in  connection 
with  eight  other  volumes  under  the  name  of  Encyclopedia  of  Music. 
Pursuant  to  that  agreement,  the  Stokes  Company  was  entitled  to  a 
royalty  of  20  cents  for  each  copy  of  the  first  edition,  and  a  diminishing 
percentage  for  subsequent  editions,  which  the  society  was  permitted  to 
publish  during  the  term  of  the  contract,  which  was  fixed  at  five  years. 
Some  4,000  copies  of  the  work  were  printed  by  the  society,  and  in 
excess  of  3,500  copies  have  been  sold.  It  appears  on  the  face  of  the 
account  that  in  association  with  the  other  volumes  of  the  Society's 
combined  edition  the  sales  have  been  accelerated,  but  the  tenor  of 
the  agreement  with  plaintiff  has  not  been  kept.  He  has  the  right  to 
insist  that  the  Stokes  Company  should  publish  the  book  under  the  name 
of  the  Stokes  Encyclopedia  of  Music,  however  advantageous  to  him 
some  other  form  of  presentation  to  the  public  may  be.  He  bound 
himself  to  "write  or  edit  no  other  encyclopedia  or  dictionary  of  music 
or  any  similar  work  that  will  conflict  with  the  sales  of  said  work,"  and 
he  preserved  a  residuary  interest  in  the  work.  The  plaintiff  was 
recognized  in  the  contract  as  an  author;  he  has  the  strict  right  to  pre- 
serve the  identity  of  his  creation,  and  to  insist  that  it  shall  be  issued, 
if  at  all,  by  the  Stokes  Company.  It  may  augment  its  circulation  to 
combine  it  in  sale  with  eight  other  volumes,  but  that  obliterates  its 
sepai'ate  existence  under  a  given  name.  The  plaintiff  was  not  entitled 
to  have  his  own  name  appear  in  the  book.  There  was  no  stipulation 
to  expose  the  authorship.  A  name  was  chosen  for  the  work.  The 
parties  are  limited  to  it.  Looking,  then,  to  the  agreement,  I  conclude 
that  the  Stokes  Company  was  not  authorized  to  confuse  the  volumes 
of  the  work  in  question  with  the  publication  of  the  society,  although 
there  was  no  intention  to  ascribe  the  plaintiffs  production  to  the  editor 
in  chief  of  the  larger  work,  and  I  consider  that  it  was  not  done.  But 
there  is  implied  the  representation  that  Elson  was  the  editor  in  chief 
of  all  the  10  volumes,  which  is  not  the  exact  fact.  What  consequences 
embarrassing  to  the  plaintiff  might  ensue  is  not  apparent,  but  it  is  just 
to  abide  by  the  truth.  The  Stokes  Company  credited  the  plaintiff  with 
$150  on  the  theory  that  the  sale  was  by  subscription,  but  the  sale  was 
not  such  a  sale  of  the  book  by  subscription  as  the  contract  contem- 
plated. The  judgment  recovered  is  quite  disproportioned  to  the  of- 
fense, and  is,  I  think,  inequitable.  It  should  be  reversed,  and  a  new 
trial  granted.  Upon  the  present  showing,  the  plaintiff  would  be  en- 
titled to  judgment  restraining  the  defendants  from  publishing  the  work 
under  their  contract  and  limiting  the  publication  to  the  Stokes  Com- 
pany under  the  name  agreed  upon  by  the  parties.  If  the  plaintiff 
should  be  paid  the  stipulated  percentages  on  the  copies  sold,  based 
on  usual  retail  prices,  this  record  shows  that  full  justice  would  be 
done.  The  allowance  qf  the  counterclaim  is  undisturbed.  If  the  pres- 
ent record  is  not  sufficient  for  that  purpose,  this  court  will  send  the 
matter  to  an  official  referee,  unless  the  parties  can  agree  upon  the 
facts.  As  the  defendants  have  necessitated  the  action,  the  plaintiff, 
upon  the  present  showing,  should  have  costs,  but  not  of  this  appeal. 
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Interlocutory  judgment  reversed,  without  costs,  and  new  trial  grant- 
ed, costs  to  abide  the  event.    All  concur. 

JENKS,  P.  J.  I  concur.  It  was  contended  that  there  was  injury 
in  that  the  name  of  the  plaintiff  was  not  associated  with  his  work  by 
the  publishers.  But  there  is  no  provision  therefor  in  the  contract.  I 
think  there  is  no  implication  of  such  right  when  a  contract  is  silent, 
especially  when  the  work  is  of  the  character  of  an  encyclopedia.  But 
this  contract  is  not  only  silent,  but  specifically  provides  that  the  work 
is  "at  present  entitled  Stokes'  Encyclopedia  of  Music."  The  name  of 
an  editor  is  not  necessarily  a  part  of  the  title.  See  Crookes  v.  Petter, 
3  L.  T.  (N.  S.)  225,  which  is  also  an  authority  upon  the  general  prop- 
osition. 


PEOPLE  v.  GORDON. 
(Supreme  Coart,  Appellate  DlTlsion,  Second  Department.    June  11,  1915.) 

I«UtCBNT  «s»6&— PBOSBOXJTXOR — ^EVIDBNCB — SXTmoiEMOT. 

In  a  prosecution  for  petit  larceny,  evidence  field  insufficient  to  sustain 
accused's  defense  of  claim  of  title,  urged  in  accordance  with  Penal  Law 
(CJonsol.  Laws,  a  40)  §  1306. 

[Ed.  Note. — ^For  other  cases,  see  Larceny,  Cent.  Dig.  {$  156-158;  Dec. 
Dig.  «=960.] 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

Irving  Gordon  was  convicted  of  petit  larceny  in  the  Court  of  Spe- 
cial Sessions,  and  he  appeals.  The  Supreme  Court  at  Special  Term 
granted  a  certificate  of  reasonable  doubt.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  MILLS, 
and  RICH,  JJ. 

Reuben  Brown,  of  Brooklyn  (Henry  J.  Wyatt,  of  New  York  City, 
on  the  brief),  for  appellant. 

Harry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey,  Dist  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

CARR,  J.  The  defendant  has  been  convicted  of  the  crime  of  petit 
larceny,  and  sentenced  to  imprisonment  for  30  days.  From  the  judg- 
ment of  conviction,  this  appeal  was  taken.  He  was  tried  before  the 
Court  of  Special  Sessions  in  the  borough  of  Brooklyn.  One  of  the 
Justices  dissented  from  the  judgment  of  conviction.  The  Supreme 
Court  at  Special  Term  granted  a  certificate  of  reasonable  doubt. 

The  defendant  is  a  young  man,  just  beginning  life,  quite  bright,  or, 
as  the  dissenting  justice  of  tlje  Court  of  Special  Sessions  said  when 
announcing  his  vote;  "He  is  a  pretty  smooth  article.  He  had  better 
watch  himself.  I  am  voting  for  an  acquittal,  but  that  is  my  moral 
view."  He  was  charged  with  having  retained  with  criminal  intent 
the  sum  of  $21.60,  which  he  had  received  as  the  agent  of  the  Howard 
M.  Thomas  Company.  The  defendant  sold  some  groceries  for  Thom- 
as to  one  Sam  Singer  of  Brooklyn,  and  collected  the  purchase  price 
in  two  installments,  the  last  one  being  for  $21.60.    He  failed  to  ac- 
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count  to  Thomas  for  this  collection,  and  his  failure  resulted  in  this 
prosecution.  The  proofs  adduced  by  the  prosecution  were  to  the  ef- 
fect that  the  defendant,  Gordon,  had  been  hired  as  a  salesman  to  sell 
coffees,  teas,  canned  goods,  etc.,  in  Brooklyn  and  up  state.  He  was 
to  pick  out  his  own  customers,  and  his  compensation  was  to  be  one- 
half  the  profits  on  his  own  sales,  subject,  however,  to  the  burden  of 
bearing  one-half  the  losses  from  the  "bad  debts"  arising  from  the  fail- 
ure of  his  own  customers  to  pay  for  the  goods.  When  he  got  an  order, 
he  turned  it  in  to  the  Thomas  people.  They  shipped  the  goods  and 
billed  them  in  the  name  of  the  Thomas  Company.  The  defendant 
made  collections  and  turned  in  the  moneys  collected,  generally  by 
checks  drawn  by  himself.  Sometimes  he  received  checks  payable  to 
order  of  the  Thomas  Company,  and  these  he  indorsed  in  the  name  of 
the  Thomas  Company  and  deposited  to  his  own  account.  He  testi- 
fied that  Thomas  knew  of  this  practice,  and  approved  it.  Thomas  tes- 
tified that  he  discovered  the  defendant's  practice,  without  any  infor- 
mation as  to  it  from  the  defendant,  and  immediately  forbade  its  con- 
tinuance. Settlements  were  made  usually  between  Thomas  and  the 
defendant  on  the  15th  and  30th  of  each  month.  One  of  the  checks 
given  by  the  defendant  on  account  of  his  collections,  for  $248.31,  was 
returned  dishonored.  Thomas  had  a  bookkeeper,  Hayden,  who  be- 
gan to  suspect  that  the  defendant  was  not  making  full  returns  of  his 
collections.  They  traced  the  customers  of  the  defendant  who  were  not 
credited,  and  they  found  a  number  who  claimed  to  have  paid  the 
amount  of  their  bills  to  the  defendant,  Gordon.  Hayden  made  a  writ- 
ten list  of  the  customers  and  the  amounts,  and  confronted  the  de- 
fendant with  it,  who  took  the  list,  copied  it  in  his  own  handwriting, 
and  returned  the  copy  to  Hayden,  with  an  indorsement  "I.  O.  U.  H. 
M.  Thomas  Co.  $389.62.  Irving  Gordon."  This  list  did  not  include 
the  collections  from  Singer.  Hayden  pressed  the  defendant  for  a 
settlement.  He  promised  to  settle  and  asked  for  another  chance. 
Shortly  afterwards,  the  defendant  was  discharged,  and  thereafter  the 
Thomas  Company  learned  of  the  collection  from  Singer,  which,  ac- 
cording to  Singer's  testimony,  was  made  in  cash  about  November  10, 
1914.  After  the  defendant  was  discharged,  he  sent  Hayden  a  further 
list  of  collections  made  by  him,  including  the  Singer  payments, 
amounting  to  $282.16,  but  he  charged  against  this  amount  items  as 
follows :  "Com.  due  for  Sept.  Oct.  Nov.  $190.00.  Traveling  expens- 
es $95" — ^making  a  total  of  $285,  and  setting  up  a  claim  as  follows :  "Due 
Gordon  2.94."  He  added  to  this  list  a  clause  as  follows :  "Above  list 
of  collections  that  I  have  collected  and  have  deducted  my  commission 
and  traveUng  expenses.    Irving  Gordon," 

The  Thomas  Company  put  its  case  into  the  hands  of  an  attorney, 
Drucker.  He  testified  that  the  defendant  called  upon  him  on  request, 
and  a  mutual  discussion  took  place  as  to  the  controversy  about  the 
collections,  and  that  the  defendant  then  claimed  that  Thomas  owed 
him  nearly  as  much  as  the  amount  which  he  (Gordon)  had  retained 
for  his  share  of  the  profits  which  he  had  "left  in  the  business"  at  the 
request  of  Thomas,  and  offered  to  settle  the  dispute  by  paying  Thomas 
$50,  but  that  he  (Drucker)  declined  to  discuss  settlement  or  adjustment 
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unless  Gordon  would  pay  over  the  full  amount  of  his  collections.  This 
conversation  is  denied  by  the  defendant.  Running  through  the  de- 
fendant's testimony  are  mingled  claims  of  an  indebtedness  of  Thom- 
as to  him  which  justified  the  retention  of  the  moneys  by  him,  and  a 
claim  that  he  believed  he  was,  and  in  fact  and  law  was  actually,  a  part- 
ner of  Thomas  and  had  as  much  right  to  the  moneys  as  had  Thomas. 
The  case  perplexed  some  members  of  the  trial  court,  as  the  record 
discloses. 

I  think  this  case  does  not  fall  within  section  1306  of  the  Penal  Law, 
upon  which  the  certificate  of  reasonable  doubt  was  granted.  The  funds 
collected  came  lawfully  into  the  possession  of  the  defendant,  but  their 
retention  was  not  open.  The  defendant  did  not  notify  seasonably  the 
Thomas  Company  of  the  collections  and  assert  a  claim  of  right  to 
them.  His  whole  conduct  was  underhand  and  surreptitious,  and  he 
gave  no  information  until  his  previous  conduct  in  regard  to  .the  col- 
lections had  been  discovered  in  part  by  the  inquiry  of  Thomas  Com- 
pany among  his  personal  customers.  The  claim  of  a  partnership  be- 
tween him  and  the  Thomas  Company  seems  to  be  an  afterthought, 
brought  into  use  for  a  defense  against  a  criminal  prosecution.  As  to 
the  finding  of  fact  by  the  trial  court  as  to  his  intent  in  the  retention  of 
the  moneys,  I  do  not  recommend  interference  by  this  court.  The  ap- 
pellant contends,  however,  that  the  circumstance  that  he  was  to  receive 
half  the  profits  on  his  sales  to  the  customers  of  his  procurement  and 
to  bear  half  the  losses  arising  from  the  failure  of  such  customers  to 
pay  for  the  goods  after  the  sale  and  delivery  did,  by  operation  of  law, 
make  him  a  partner  of  Thomas  as  to  the  specific  transactions,  and 
that,  therefore,  morals  apart,  there  could  be  no  legal  larceny,  as  the 
sums  of  money  collected  were  as  much  his  in  law  as  they  were  of 
Thomas.  While  the  general  rule  is  unquestionably  that  an  agreement 
to  share  profits  and  losses  is  a  badge  of  partnership,  yet  it  is  not  a 
conclusive  presumption,  but  must  be  considered  in  the  light  of  all  the 
surrounding  circumstances.  Here  the  Thomas  Company  supplied  the 
goods  on  the  orders  turned  in  by  the  defendant.  He  was  to  receive 
one-half  the  profits  on  his  own  sales.  He  was  to  select  his  own  cus- 
tomers, and  he  practically  guaranteed  the  reliability  of  such  custom- 
ers, to  the  extent  of  one-half  the  amount  of  the  price  of  the  goods 
sold.  These  circumstances  did  not,  by  mere  operation  of  law,  make 
him  a  partner  with  the  Thomas  Company  as  to  the  specific  transac- 
tions. I  am  convinced  that  he  never  thought  he  was  a  partner  until 
he  got  overdeep  in  his  retention  of  collections. 

I  recommend  that  the  judgment  be  affirmed. 

Judgment  of  conviction  of  the  court  of  Special  Sessions  affirmed. 
All  concur. 
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PEOPLE  ex  rel.  NEW  YORK,  W.  &  B.  RT.  CO.  et  al.  T.  WALDORF, 

Mayor,  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  11,  1915.) 

1.  HuniciPAL   C0BPOKA.TIOIT8    «s»460 — Tazatioh— AsaiBSiOBNTS    fob    Pxtbuo 

IlIFBOVXHENTS. 

The  common  council  of  a  city  resolved  that  the  cost  of  widening  a 
certain  avenue  be  defrayed  by  an  assessment  laid  on  the  entire  city  as 
the  area  of  assessment  At  a  subsequent  meeting  such  resolution  was 
amended,  by  charging  one-third  of  the  cost  upon -an  area  constituted  by 
fronting  and  abutting  prc^)ertle8  and  the  remainder  upon  the  city  at 
large.  Held  that,  the  power  to  determine  the  taxing  districts  for  any 
particular  burden  being  purely  a  legislative  power,  the  second  resolution 
was  within  the  power  of  the  council. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
1073,  1074 ;  Dec.  Dig.  e=»450.] 

2.  Municipal   Cobforatioito   «=>450— Taxation— Asbessmewt   Diemncrs. 

A  city  council  passed  a  resolution  fixing  the  area  of  assessment  for 
widening  a  certain  street.  Subsequently  it  published  notice  of  a  pro- 
posed change  in  such  area.  The  notice  provided  that  the  council  would 
consider  the  matter  of  said  local  Improvement  and  afford  a  hearing 
thereon  with  reference  to  the  district  of  assessment  designated  by  its 
committee  on  its  amended  and  supplemental  report  and  that  such  coun- 
cil would  take  such  action  thereon  as  it  deemed  proper  at  a  meeting  to 
be  held  upon  a  certain  date.  Held,  that  such  notice  sufficiently  stated 
that  the  council  proposed  to  change  the  assessment  district  within  the 
Charter  requirements. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
SS  1078,  1074;   Dec.  Dig.  «=5>450.] 

3.  Municipal     Cobpobations     4=3425 — Taxation— Pbopebtt     BENEFirED— 

Railboao  Pbopebtt. 

The  property  of  a  railroad  c<Hnpany,  consisting  of  buildings  for  stores 
rented  by  the  railroad  company  to  others,  is  not  property  benefited, 
within  a  resolution  assessing  property  for  street  widening  purposes; 
the  benefit  being  too  remote  and  speculative. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
1031-1034;    Dec.  Dig.  «=>425.] 

4.  Municipal     Cobpobations     «=»42&— Taxation— Assessment — ^"Abutting 

Pbopebtt." 

That  property  abutting  on  a  street  to  be  widened  may  be  assessed.  It 
is  not  necessary  that  the  entire  boundary  of  the  land  should  lie  along 
or  touch  such  land. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  J 
1030;    Dec.  Dig.  <S=>420. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Abutting.] 

Certiorari  by  the  People,  on  the  relation  of  the  New  York,  West- 
chester &  Boston  Railway  Company  and  others,  against  Frederick  H. 
Waldorf,  Mayor  of  New  Rochelle,  and  others,  to  review  an  assessment 
made  by  the  common  council.    Assessment  vacated. 

Argued  before  JENKS.  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Ralph  Polk  Buell,  of  New  York  City,  for  relators. 
Edw.  W.  Davidson,  of  New  Rochelle,  for  respondents. 
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■  JENKS,  p.  J.  On  September  27,  1910,  the  common  council  of  New 
Rochelle,  pursuant  to  article  30  of  the  charter  (chapter  559,  Laws  of 
1910),  resolved  that  the  cost  of  widening  North  avenue  be  defrayed 
by  an  assessment  laid  upon  the  entire  city  as  the  area  of  assessment. 
Oii  March  28,  1911,  the  common  council  amended  its  resolution  by 
charging  one-third  of  the  cost  upon  an  area  of  assessment  constituted 
by  properties  fronting  or  abutting  on  the  said  avenue,  and  charged  the 
other  two-thirds  upon  the  city  at  large. 

[1]  It  is  contended  that  in  the  absence  of  specific  statutory  authority 
the  second  resolution  was  ultra  vires  the  common  council,  because  in 
passing  the  first  resolution  it  acted  judicially.  But  the  power  to  de- 
termine the  taxing  district  for  any  particular  burden  "is  purely  a  legis- 
lative power."  Cooky  on  Taxation  (2d  Ed.)  149 ;  People  ex  rel.  Griffin 
V.  Mayor,  etc.,  4  N.  Y.  419-425,  55  Am.  Dec.  266  et  seq. ;  Spencer  v. 
Merchant.  125  U.  S'.  345-353,  8  Sup.  Ct.  921,  31  U  Ed.  763;  State, 
etc.,  V.  Road  Com'rs,  41  N.  J.  Law,  83;  Hamilton's  Law  of  Special 
Assessments,  §  213.  The  second  resolution,  changing  or  amending 
the  first  resolution,  was  within  the  legislative  power  of  the  common 
council.  Dillon  on  Municipal  Corporations  (5th  Ed.)  §  584.  The  same 
author,  in  section  539,  says : 

"At  any  tlmte  before  the  Hghta  of  third  persons  have  vested,  a  council  or 
other  corporate  body  may,  If  consistent  with  Its  charter  and  rnles  of  action, 
rescind  preriovs  votes  and  orders.  Thus  a  vote  levying  a  tax,  so  long  as  it 
rests  In  mere  resolution,  and  has  not  been  acted  upon,  may  be  reconsidered, 
and,  U  rescinded,  the  collector  cannot  legally  proceed  to  collect  the  tax." 

McQuillin  on  Municipal  Ordinances,  §  198,  says: 

"Subject  to  the  constitutional  provision  forbidding  the  impairment  of  the 
obligation  of  contracts,  as  explained  elsewhere,  .Improvement  ordinances 
which  are  not  wholly  void  may  be  amended,  even  after  the  contract  is  let  and 
the  work  began,  in  like  manner  as  other  ordinances." 

It  is  not  contended  that  there  were  any  contract  rights  that  could  be 
affected  during  the  period  intervening  the  passage  of  the  first  and  the 
second  resolutions.  The  learned  counsel  for  the  appellant  cites  Mat- 
ter of  Phelps,  110  App.  Div.  69,  96  N.  Y.  Supp.  8^.  I  did  write  as  an 
isolated  sentence  that  "the  act  of  determination  of  the  district  was 
judicial."  I  should  have  written  the  act  of  determination  within  the 
district  was  judicial.  The  intention  of  the  writer  is  understood  by  ref- 
erence to  the  authority  cited  (O'Reilley  v.  City  of  Kingston,  1 14  N.  Y. 
439,  21  N.  E.  1004),  by  turning  to  page  448  thereof  (21  N.  E.  1006). 
As  an  illustration  of  the  distinction  that  should  have  been  made,  I  refer 
to  our  decision  in  Matter  of  the  City  of  New  York  (Opening  71st  St.) 
87  App.  Div.  52,  83  N.  Y,  Supp.  1081.  As  to  the  character  of  the  act 
and  the  power  of  the  common  council  in  the  premises,  see,  also.  People 
ex  rel.  Locke  v.  Common  Council,  5  Lans.  11;  Ashton  v.  City  of 
Rochester,  133  N.  Y.  192,  30  N.  E.  965,  31  N.  E.  334,  28  Am.  St.  Rep. 
619;  People  ex  rel.  Dady  v.  Supervisor,  154  N.  Y.  at  389,  48  N.  E. 
813;  Harrison  v.  Village  of  New  Brighton,  110  App.  Div.  267,  97  N. 
Y.  Supp.  246.  People  ex  rel.  Thomson  v.  Supervisors,  35  Barb.  408, 
a  Special  Term  judgment  cited  by  the  relators,  may  be  discriminated, 
in  that  the  act  considered  was  "to  apportion  the  tax  so  to  be  raised 
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among  the  several  towns  and  wards  of  their  county,  as  shall  seem  to 
them  to  be  equitable  and  just,"  and  this  the  court  pronounced  judicial. 
Even  so,  the  decision  is  both  questioned  and  explained  in  People  ex  rel. 
Hotchkiss  V.  Supervisors,  65  N.  Y.  227,  and  in  People  v.  Stocking,  50 
Barb.  581-583.  When  cited  elsewhere,  it  is  to  sustain  acts  clearly  judi- 
cial or  quasi  judicial. 

[2]  Another  contention  is  that  the  notice  published  by  the  city  clerk 
on  March  2,  1911,  in  pursuance  of  the  resolution  of  February  28, 
1911,  was  insufficient  notice  to  the  relator  of  the  proposed  change  in 
the  area  of  assessment.  Section  423  of  the  charter  provides  that  upon 
the  presentation  of  the  report  of  the  committee  of  the  common  council, 
to  whom  must  be  referred  a  petition  for  the  improvement  (section  422), 
the  common  council,  if  it  determines  to  proceed  with  the  improvement, 
shall  direct  the  city  clerk  to  give  notice  for  publication  thereof  for  at 
least  two  weeks  in  the  official  newspapers  of  the  time  and  place  in 
which  the  council  will  consider  the  matter.  After  the  passage  of  the 
first  resolution,  the  common  council  gave  notice  by  due  publication 
that  it  would  consider  the  matter  of  said  local  improvement  and  afford 
a  hearing  thereon  with  reference  to  the  district  of  assessment  designat- 
ed by  its  conumittee  pn  its  amended  and  supplemental  report  submitted 
to  the  council  February  28, 1911,  and  that  said  council  would  take  such 
action  thereon  as  it  deemed  proper  at  a  meeting  to  be  held  in  its  cham- 
bers, designating  them,  on  a  certain  designated  day  and  hour  19  days 
distant.  The  criticism  that  the  notice  was  "wholly  insufficient  in  that 
it  did  not  advise  that  the  common  council  proposed  to  change  or  amend 
the  district  of  assessment  or  to  consider  a  change  thereof,"  is  hyper- 
critical. I  have  italicized  the  words  that  indicate  the  sufficiency 
thereof. 

[3]  The  relator,  the  railroad  corporation,  contends  that  the  proper- 
ty owned  by  it  was  owned,  occupied,  and  used  by  it  for  a  public  pur- 
pose in  connection  with  the  construction,  maintenance,  and  operation 
of  its  railroad,  and  that  the  assessors  were  without  jurisdiction,  in  that 
an  assessment  was  imposed  for  benefit  upon  property  which  in  law  and 
in  fact  could  not  be  benefited  by  said  improvement.  So  far  as  the 
relator's  right  of  way  is  concerned,  I  think  that  we  must  follow  our 
decision  in  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  v.  Vil.  of  Portchester,  149 
App.  Div.  893,  134  N.  Y.  Supp.  883,  affirmed  210  N.  Y.  600,  104  N. 
E.  1135,  and  that  we  should  follow  the  application  of  the  rule  made  in 
Matter  of  the  City  of  New  York  (East  136th  St.),  127  Ajpp.  Div.  672- 
675,  111  N.  Y.  Supp.  916.  The  authorities  in  other  jurisdictions  are 
not  in  accord  as  to  whether  railroad  property  used  as  a  station  can  be 
assessed  for  the  improvement  of  an  adjoining  street.  See  Page  and 
Jones  on  Taxation  by  Assessment,  §  596,  and  notes.  I  think  that  the 
sounder  rule  is  that  which  denies  the  right  to  assess  station  property 
for  a  street  improvement  such  as  is  contemplated  in  this  case. 

It  is  proposed  by  these  proceedings  to  widen  a  street  near  property 
of  a  stream  surface  railway,  and  the  local  authorities  would  assess  the 
property  for  the  reason  that  there  is  a  station  thereon,  wherein  are 
two  shops  which  are  rented  out  by  the  railway  corporation.  The  re- 
lators show  that  no  part  of  the  station  was  constructed  solely  to  give 
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Space  for  shop  purposes ;  that  the  kind  of  structure  was  required  by 
the  fact  that  tfie  railroad  is  above  the  grade  of  North  avenue,  crosses 
it  by  a  bridge,  that  the  platforms  and  other  appurtenances  are  necessar- 
ily on  a  level  with  the  railroad  tracks,  that  access  from  North  avenue 
is  by  means  of  stairways,  and  that  the  stores  will  be  rented  out  by  the 
railway  company  for  news  stands  or  such  other  booths  as  are  usually 
found  in  railway  stations  for  the  convenience  of  passengers.  The  re- 
spondents answer  that  one  of  the  shops  is  rented  to  an  agent  of  the 
Union  News  Company  and  the  other  to  a  real  estate  dealer.  The  the- 
ory of  local  assessment  is  benefit.  And  the  reason  for  exemption  rests 
in  the  inability  to  perceive  how  such  premises  are  made  by  the  improve- 
ment any  more  valuable  for  the  purposes  for  which  the  railroad  com- 
pany can  use  them.  The  widening  of  the  street  presumably  improves 
it  for  travel  and  for  access;  but  the  railroad  is  not  benefited,  in  that 
it  carries  more  passengers  or  receives  a  greater  compensation.  See  New 
York  &  New  Haven  R.  R.  Co.  v.  City  of  New  Haven,  42  Conn.  279- 
284, 19  Am.  Rep.  534;  Old  Colony  &  Fall  River  R.  R.  Co.  v.  County  of 
Plymouth,  14  Gray  (Mass.)  155-163 ;  Naugatuck  Railroad  Co.  v. 
Waterbury,  78  Conn.  193,  61  Atl.  474;  Boston  &  Maine  R.  R.  v. 
County  of  Middlesex,  1  Allen  (Mass.)  324 ;  State,  Morris  &  Essex  R. 
R.  Co.,  Pros.,  V.  Jersey  City,  36  N.  J.  Law,  56.  To  assess  this  railroad 
station  property  for  the  reason  that  the  widening  of  the  street  might 
make  such  shop  space  in  its  station  more  valuable  is,  I  think,  assessing 
for  benefits  too  remote  and  too  speculative,  and  is  to  destroy  the  rule 
by  refinement. 

[4]  I  think  that  the  property  of  the  relator  the  Millbrook  Company 
abuts  upon  the  street.  The  relator  contends  that  "a  large  part"  of  its 
land  does  not  abut.  This  is  due  to  the  fact  that  one  side  thereof  is 
bounded  by  North  avenue  and  also  by  another  street  which  appears 
to  continue  North  avenue.  The  assessment  map  (see  section  428  of 
the  charter)  shows,  however,  that  a  part  of  the  land  lies  upon,  touches, 
and  meets  North  avenue,  and  thus  it  is  bounded  by  it.  See  Hughes  v. 
M.  E.  R.  Co.,  130  N.  Y.  26,  28  N.  E.  765.  It  is  not  essential  to  abutting 
upon  a  street  that  any  entire  boundary  of  the  land  should  lie  along  or 
touch  the  street.  The  land  "abuts"  therecm  within  the  recognized 
meaning  of  the  word. 

The  assessment,  so  far  as  it  aflfects  the  property  of  the  relator  the 
railroad  company,  was  erroneous,  and  it  and  the  confirmation  thereof 
should  be  vacated  and  set  aside,  with  costs  to  the  said  relator.  All  con- 
cur. 


WESTCHESTEK  MORTGAGE  CO.  v.  THOMAS  B.  McINTIRE,  Inc.,  €t  al. 

(Supreme  C!ourt,  Appellate  Division,  Second  Department    June  11,  1915.) 

Action    ®=»70 — ^Abandonment— Extension    op   Payment— Effect    on    Suit 
Bbouoht. 

Where  the  holder  of  a  note,  after  suit  had  heen  be^n  against  the 
maker  and  the  guarantor,  extended  the  time  of  payment  ou  such  note 
for  two  weeks,  the  guarantor  having  previously  agreed  to  such  extension, 
such  extension  did  not  amount  to  a  withdrawal  or  discontinuance  of  the . 
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pending  suit,  since  it  had  only  a  future,  not  a  retroactlTe  effect,  and 
merely  operated  to  hold  In  abeyance  further  steps  In  the  suit,  such  as 
entry  of  Judgment,  which  could  not  be  had  until  the  expiration  of  the 
extended  time. 

.  [Ed.  Note. — For  other  cases,  see  Action,  Cent  EMg.  8§  752-755;   Dec. 
Dig.  <g=»70.] 

Appeal  from  Trial  Term,  Westchester  Coimty. 

Action  by  the  Westchester  Mortgage  Company  against  Thomas  B. 
Mclntire,  Incorporated,  and  William  H.  Foster.  From  a  directed  ver- 
dict for  plaintiff,  defendant  Foster  appeals.    Affirmed. 

See,  also,  153  N.  Y.  S'upp.  437. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
RICH,  and  PUTNAM,  JJ. 

Frederick  B.  Van  Kleeck,  Jr.,  of  White  Plains,  for  appellant. 
Jonathan  Holden,  of  Pleasantville,  for  respondent. 

PUTNAM,  J.  Defendant  raises  the  effect  of  an  extension  of  time 
of  payment  of  a  note  already  in  suit.  After  the  maker  and  guarantor 
were  in  default,  the  holder  extended  the  note  in  suit,  and  two  others, 
from  July  14th  to  August  1st  Such  indulgence  did  not  discharge  ap- 
pellant as  guarantor,  because  in  the  previous  March  he  had  agreed  in 
writing  to  one  or  more  extensions,  if  in  all  not  over  six  months.  But 
appellant  urges  that  this  written  extension  of  payment  had  a  retroac- 
tive effect,  and  amounted  to  a  withdrawal  of  the  pending  suit,  in  which 
he  was  already  in  default.  We  cannot,  however,  read  into  this  exten- 
sion (which  only  gave  further  time  to  pay  the  note)  such  enlargement 
of  its  scope  and  effect.  It  looked  to  the  future,  and  made  no  mention 
of  the  suit  which  had  been  regularly  instituted.  It  would  be  going  far 
to  say  that  such  forbearance  tacitly  discontinued  the  suit,  so  that  if  the 
note  should  be  not  paid  on  August  1st,  plaintiff  would  have  to  begin  a 
new  action.  The  words  used  and  the  intent  to  be  presumed  meant  only 
that  further  steps  in  the  suit  and  the  entry  of  judgment  were  to  be 
held  in  abeyance.  If  not  paid  when  the  time  was  up,  the  note  could 
then  be  put  in  judgment.  We  may  look  also  at  the  effect  of  a  contrary 
holding.  To  such  a  kindly  forbearance  it  would  annex  legal  conse- 
quences, which  would  tend  to  discourage  courtesy  and  indulgence  to  one 
served  with  process,  while  the  policy  of  the  law  should  favor  a  reason- 
able respite  to  a  debtor  in  temporary  difficulty. 

The  judgment  should  therefore  be  affirmed,  with  costs.    All  concur. 


PEOPLE  ex  rel.  NEW  YORK  JUVENILE  ASYLUM  V.  BOARD 
OF  SUP-RS  OF  NASSAU  COUNTY. 

(Supreme  Court  Appellate  Division,  Second  Department.    June  17,  1915.} 

,  Infants  €=>16 — Delinquent  and  DisoaDEBLT  Childben— LiABiLrrr  fob 

StTPPOBT. 

Penal  Law  (Consol.  Laws,  c.  40)  i  486,  declares  that  any  child  actually 
or  apparently  under  16  years  old,  who  Is  found  not  having  any  home  or 
other  place  of  abode,  or  proper  guardianship,  must  be  brought  before  a 
a  proper  court  or  magistrate,  who  may  commit  the  child  to  any  Incorpo- 
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rated  charitable  reformatory  or  other  Institution,  or  may  dispose  of  the 
child  as  authorized  In  the  case  of  vagrants,  truants,  paupers,  or  dis- 
orderly persons.  Subdivision  7  declares  that  all  children  actually  or 
apparently  under  16  years  old,  who  desert  their  home  without  good 
cause  and  keep  company  with  villainous  persons,  shall  be  deemed  dis- 
orderly and  may  be  so  disposed  of;  while  subdivision  8  declares  that 
children  convicted  of  a  misdemeanor  shall  not  be  committed,  longer 
than  is  necessary  for  transfer,  to  a  prison,  JaU,  or  penitentiary,  but  to 
an  Institution  authorized  by  law  to  receive  children  on  final  commit- 
ment. Poor  Law  (Consol.  Laws,  c.  42)  §  56,  declares  that  no  child 
under  16  years  of  age  shall  be  committed  as  a  vagrant  or  disorderly 
person  to  any  Jail  or  county  almshouse,  but  to  some  reformatory,  or 
other  institution  as  provided  for  in  the  case  of  juvenile  delinquents,  that 
when  such  commitment  shall  be  made  notice  shall  be  immediately  given 
to  the  superintendent  of  the  poor  or  other  authorities  having  charge 
of  the  poor  of  the  county  In  which  the  commitment  Is  made,  that  no 
county  superintendent  or  overseer  of  the  'poor  shall  send  any  child 
under  16  years  old  tifi  a  ipoor  person  to  any  county  almshouse,  but  shall 
provide  for  such  child  in  families,  orphan  asylums,  or  other  appr<q>riate 
institution,  and  that  the  board  of  supervisors  of  the  several  counties  and 
the  board  of  estimate  and  apportionment  of  the  city  of  New  York 
shall  take  such  action  as  may  be  necessary  to  carry  out  the  law.  Bcld 
that,  in  view  of  the  distinction  between  children  and  adult  criminals, 
Children,  not  having  any  home,  guardian,  or  who  are  disorderly  and  un- 
governable, or  have  been  guUty  of  petit  larceny,  shall  be  committed  to 
proper  institutions,  and  the  county  is  liable  for  their  support. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent  Dig.  §  16;  Dec. 
Dig.  <8=s>16.] 

2.  IlTFANTB  $=3l6 — OfFENBKS. 

The  duty  of  sending  a  child  under  16  years  to  school  being  upon  Its 
parents,  the  child  is  guilty  of  no  offense  because  not  sent  to  school,  and 
so  cannot  be  committed  to  an  institution,  under  Penal  Law,  {  486,  and 
the  county  held  liable  for  its  support. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent.  Dig.  {  16;  Dea 
Dig.  «&=»16.] 

Certiorari  by  the  People,  on  the  relation  of  the  New  York  Juvenile 
Asylum,  against  the  Board  of  Supervisors  of  the  County  of  Nassau, 
to  review  the  board's  action  in  disallowing  the  claims.  Action  reversed, 
save  as  to  one  claim. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Lloyd  M.  Howell,  of  New  York  City,  for  relator. 
Charles  T.  McCarthy,  of  Glen  Cove,  for  respondent. 

THOMAS,  J.  The  certiorari  is  to  review  the  action  of  the  board 
of  supervisors  of  the  county  of  Nassau  in  disallowing,  upon  the 
ground  that  they  are  not  a  county  charge,  bills  presented  by  tiie  rela- 
tor for  the  support  of  ten  children  committed  to  its  institution. 

Four  children  not  having  "proper  guardianship"  were  committed, 
pursuant  to  Penal  Law,  §  4^6,  which  provides  that : 

"Any  child  actually  or  apparently  under  the  age  of  sixteen  years  who  la 
found,  *  *  *  not  haviny  any  home  or  other  place  of  abode  or  pr(^)er 
guardiantShip,  •  •  *  must  be  arrested  and  brought  before  a  proper  court 
or  magistrate,  who  may  commit  the  child  to  any  Incorporated  charitable 
reformatory,  or  other  Institution,    •    *    •    or  may  make  any  disposition  of 
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the  child  such  as  now  is,  or  hereafter  may  he  authorized  In  the  cases  of 
vagrants,  truants,  paupers  or  disorderly  persons,  but  such  commitment  shall, 
so  far  as  practicable,  be  made  to  such  charitable  or  reformatory  InsUtu- 
Uons." 

Three  children  were  committed  severally  as  "disorderly  or  ungov- 
ernable," in  violation  of  subdivision  7  of  such  section  486  of  the  Penal 
Law,  which  describes  children  under  the  age  of  16  years  who  are  dis- 
orderly, and  children  who  are  ungovernable,  and  authorizes  commit- 
ment as  above  stated.  Two  children  were  committed  for  violation  of 
Penal  Law,  §  1298,  after  conviction  for  petit  larceny.  One  child  was 
committed  because  he  was  not  sent  to  school. 

[1,  2]  The  duty  of  sending  a  child  to  school  is  placed  upon  the  per- 
son standing  in  parental  relation,  and,  if  there  was  a  violation,  such 
person  was  the  offender.  The  punishment  for  his  sins  does  not  fall  on 
the  descendant.  Whether  the  matter,  upon  proper  proof,  would  fall 
under  the  Education  Law  (Consol.  Laws,  c.  16)  §  536,  and  section  537, 
subds.  4  and  9,  we  do  not  now  decide.  Passing  those  convicted  of  petit 
larceny,  the  other  children  are  not  criminals  and  are  dissociated  from 
criminals,  but  are  given  the  status  of  vagrants,  truants,  paupers,  and 
the  disposition  that  is  authorized  for  such  persons  is  provided  for  them. 
The  Penal  Code  (subdivision  8  of  section  486)  provides  that  children 
convicted  of  a  misdemeanor  shall  not  be  committed,  longer  than  is  nec- 
essary for  transfer,  to  a  prison,  jail  or  penitentiary,  but  to  "an  institu- 
tion authorized  by  law  to  receive  children  on  final  commitment."  But 
such  subdivision  does  include  an  institution  authorized  "to  have  com- 
pensation therefor  from  the  city  or  county  authorities." 

Another  statute  aids  solution.    Section  5(6  of  the  Poor  Law  provides : 

"No  Justice  of  the  peace,  board  of  charities,  police  justice,  or  other  magis- 
trate, or  court,  shall  commit  any  child  under  sixteen  years  of  age,  as  a 
vagrant,  truant  or  disorderly  person,  to  any  Jail  or  county  almshouse,  but 
to  Sonne  reforraatorj',  or  other  institution,  as  provided  for  in  the  case  of 
Juvenile  delinquents ;  and  when  such  commitments  are  made,  the  Justice  of 
the  peace,  board  of  charities,  police  justice,  or  other  magistrate  or  court 
making  the  same,  shall  immediately  give  notice  to  the  superintendents  of 
the  poor  or  other  authorities  having  charge  of  the  poor  of  the  county  in 
which  the  commitment  was  made,  giving  the  name  and  age  of  the  person 
committed,  to  what  institution,  and  the  time  for  which  committed ;  nor  shall 
any  county  superintendents,  overseers  of  the  poor,  board  of  charity,  or  other 
officer,  send  any  child  under  the  age  of  sixteen  years,  as  a  poor  person,  to 
any  county  almshouse,  for  support  and  care,  or  retain  any  such  child  In  such 
almshouse,  but  shall  provide  for  such  child  or  children  in  families,  orphan 
asylums,  hospitals,  or  other  appropriate  institutions  for  the  support  and 
care  of  children  as  provided  by  law,  except  that  a  child  under  two  years  of 
age  may  be  sent  with  its  mother,  who  is  a  poor  person,  to  any  county  alms- 
house, but  not  longer  than  until  it  Is  two  years  of  age.  The  boards  of  super- 
visors of  the  several  counties,  and  board  of  estimate  and  apportionment 
of  the  city  of  New  York,  and  the  appropriate  board  or  body  in  other  cities 
and  towns  shall  take  such  action  in  the  matter  as  may  be  necessary  to  carry 
out  the  provisions  of  this  section.    •    •    •  " 

There  certain  information  is  required  to  be  given  to  the  superintend- 
ents of  the  poor  of  the  county.  It  is  the  information  that  an  official 
charged  with  the  support  would  need.  The  boards  of  supervisors  of 
counties  are  charged  with  the  duty  of  carrying  out  the  act.  If,  how- 
ever, vagrants,  truants,  and  disorderly  persons  fall  under  the  charge 


Digitized  by 


Google 


Sup.  Ct)  PEOPLE  V.  BOARD  OP  sup'bs  1079 

of  the  county  oflficials,  the  children  above  named,  who  are  by  statute 
of  a  similar  status  and  assimilated  to  them  for  reformatory  treatment, 
and  associated  with  them  in  places  of  detention,  would  seem  to  be 
charged  on  the  county.  The  policy  of  the  state  is  to  confine  adults  who 
are  disorderly  or  who  have  committed  petit  larceny  in  the  jails  of  the 
county,  and  the  expense  of  support  then  falls  upon  the  county.  Coun- 
ty Law  (Consol.  Laws,  c.  11)  §  240.  The  offense  determines  the  place 
of  confinement,  and  the  place  of  confinement  designates  the  political 
subdivision  that  shall  bear  the  expense.  The  child  under  the  age  of 
16,  capable  of  committing  petit  larceny  and  convicted  thereof,  has 
committed  the  same  offense  as  an  adult ;  but  for  his  welfare  he  is  con- 
fined, not  in  jail,  but  in  an  institution  of  the  nature  described.  The 
interesting  opinion  in  St.  Agnes  Training  School  v.  County  of  Erie, 
68  Misc.  Rep.  648,  124  N.  Y.  Supp.  984,  reaches  the  conclusion  that,  as 
the  expense  of  confining  adult  offenders  of  the  kind  named  would 
burden  the  county,  the  expense  thereof  would  fall  on  the  "county,  al- 
though the  offender  was  sent,  not  to  a  county  jail,  but  to  an  institution 
similar  to  that  of  the  relator. 

This  seems  to  raise  the  question  whether  the  county  is  liable  for  the 
support  of  a  person  who  is  disorderly,  or  who  has  committed  larceny, 
irrespective  of  the  place  of  confining  him,  or  whether  it  is  liable  for 
the  maintenance  of  the  county  jail,  and  the  persons  committed  there, 
charged  with  or  convicted  of  crimes.  However  that  may  be,  the  pres- 
ent question  is :  What  body  sh^ll  in  the  first  instance  pay  the  relator 
for  the  care  of  children  (1)  not  having  proper  guardianship;  (2)  dis- 
orderly or  ungovernable;  (3)  guilty  of  petit  larceny,  and  all  similarly 
confined.  The  Penal  Law  (section  486)  points  out  the  place  of  confine- 
ment, and  among  other  things  states  that  the  dbposition  of  them  may 
be  the  same  as  authorized  "in  the  cases  of  vagrants,  truants,  paupers 
or  disorderly  persons."  But  the  amendatory  act  of  1879  (chapter  240) 
states  what  may  and.  may  not  be  done  with  the  classes  of  children  nam- 
ed, and  requires  notice  to  the  superintendent  of  the  poor  of  the  coun- 
ty and  imposes  on  the  boards  of  supervisors  the  duty  of  taking  "such 
action  in  the  matter  as  may  be  necessary  to  carry  out  the  provisions 
of  this  act."  Why  give  notice  to  the  superintendent  of  the  poor  if  it 
be  a  matter  of  indifference  to  the  county?  What  action  is  it  intended 
that  the  board  of  supervisors  shall  take?  The  substantial  thing  to  be 
done  is  to  see  to  it  that  thq  children  are  supported  in  a  proper  institu- 
tion. That  ii  the  essential  action  in  making  the  act  effective — provision 
for  proper  support  in  an  authorized  institution.  It  is  useless  to  specu- 
late upon  what  other  acts  the  county  officers  could  do.  Without  the 
vital  act  of  payment  for  support,  the  statute  becomes  useless.  So  let 
the  board  of  supervisors  do  what  the  state  has  commanded. 

The  action  of  the  respondent  in  disallowing  the  claim,  save  In  the 
case  of  the  child  Abrams  is  reversed,  and  the  claim  allowed,  except 
as  named,  with  interest  from  January  14,  1915,  without  costs,  as  one 
claim  is  rejected.    All  concur. 
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L.  FEOOKS  ENGINE  CO.  ▼.  GRBENSTBIN  et  aL 
(City  Court  of  New  York,  Trial  Term.    June  18;  1915.) 

LoBNS  €=19 — Enfobcemjent — Notice  to  Ownbb. 

Lien  Law  (Consol.  Laws,  c.  33)  §  201,  requires  the  bolder  of  a  Hen  on 
personal  property  to  serve  on  the  owner  a  notice,  stating  the  nature  of 
the  debt  or  agreement  on  which  the  Uen  Is  based,  with  an  itemized  state- 
ment of  the  claim  and  the  time  when  due,  also  a  description  of  the  prop- 
erty, Its  estimated  value,  and  the  amount  of  the  Hen,  and  further  re- 
quires that  the  notice  shall  demand  payment  on  or  before  a  date  named, 
not  less  than  10  days  from  date  of  service,  and  sliall  state  the  time  and 
place  of  sale  on  default  In  payment.  Section  202  provides  that,  "after" 
the  time  of  payment  specified  in  the  notice  required  by  section  201,  a 
notice  of  sale  describing  the  property,  stating  the  time  and  place  of  sale, 
and  the  name  of  the  owner,  shall  be  published  once  a  week  for  2  weeks, 
and  that  the  sale  shall  be  held  not  less  than  15  days  from  the  first  pub- 
lication. Held,  that  the  notices  required  by  the  two  sections  cannot  run 
concurrently. 

[Ed.  Note. — For  other  cases,  see  Liens,  Cent  Dig.  {  40;  Dec  Dig. 
«=>19.] 

Action  %  the  L.  Frooks  Engine  Company  against  Joseph  Greenstein 
and  another.  On  motion  to  set  aside  verdict  for  plaintiff  and  for  dis- 
missal of  complaint.    Granted. 

Harris  Koppelman,  of  New  York  City,  for  the  motion. 
S.  Leighton  Frooks,  of  New  York.City,  opposed. 

ZELLER,  J.  This  is  a  motion  to  set  aside  a  verdict  rendered  in 
favor  of  the  plaintiff  and  for  a  dismissal  of  plaintiff's  complaint.  The 
action  was  brought  to  recover  a  deficiency  on  the  sale  of  an  automo- 
bile on  a  mechanic's  lien,  pursuant  to  sections  201  and  202,  article  9, 
chapter  33,  Consolidated  Laws  1909,  and  chapter  38,  Laws  of  1909. 
To  enforce  its  lien  plaintiff,  under  section  201,  gave  the  following 
notice : 

"Tou  are  required  to  pay  the  said  sum  of  1^920,  the  amount  of  said  Hen, 
together  with  interest  of  $710  from  August  1,  1011,  and  accrued  disburse- 
ments herein,  on  or  before  April  14,  1913,  and,  unless  paid,  the  said  described 
automobile  shall  be  sold  at  public  auction  on  said  April  14,  1913,  at  10  a.  m. 
o'clock  at  255  Chrystle  street,  Manhattan  borough,  city,  county,  and  state 
of  New  York.  L.  Frooks  Engine  Company, 

"By  Louis  Frooks,  President" 

He  gave  the  statutory  time  of  at  least  10  days,  and  for  the  same 
period  concurrent  with  the  time  given  in  the  foregoing  notice  he  had 
also  published  and  endeavored  to  comply,  so  far  as  the  time  limit  re- 
quired, with  the  statutory  15  days.  I  have  expressed  my  opinion  at 
the  trial  that  the  procedure  of  the  plaintiff  in  enforcing  this  lien  was 
not  according  to  the  statute.  There  can  be  no  doubt  that  the  word 
"after"  means  after  the  expiration  of  the  time  given  under  section  201, 
and  that  the  defendants  must  be  given  at  least  15  days  thereafter,  and 
that  the  notice  must  be  published  once  a  week  for  2  consecutive  weeks 
in  a.  newspaper  published  in  the  town  or  city  where  the  sale  is  to  be 
held.    There  must  also  be  a  description  of  the  property,  the  name  of 
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the  party  against  whom  the  lien  is  to  be  enforced,  etc.  This  construc- 
tion is  upheld  in  Robinson  v.  Wappans,  34  Misc.  Rep.  199,  68  N.  Y. 
Supp.  815,  where  Judge  Blanchard  said: 

"After  the  time  for  the  payment  of  the  lien  specified  in  the  said  notice  has 
expired,  notice  of  sale  shall  be  given  describing  the  property  to  be  sold,"  etc. 

Without  discussing  the  fact  that  under  the  law  the  defendant  had 
the  full  day  of  the  14th  day  of  April  within  which  to  pay  the  claim 
(the  property  having  been  advertised  and  sold  at  10  o'clock  a.  m.  of 
that  day),  and  the  strict  construction  of  the  statute  in  favor  of  the 
defendant,  I  hold  tliat  the  plaintift's  sale  under  the  statute  was  ill^al 
and  void. 

The  verdict  must  be  set  aside,  and  the  complaint  dismissed,  with 
costs. 


WRia?TINO  V.  NEW  YORK  &  LONG  ISIiAND  IRACXION  CO. 
(Nassau  County  Court    June,  1916.) 

1.  Pleading  <S=>166 — Replt — Necessitt. 

Under  Code  Civ.  Proc.  g  522,  declaring  that  an  allegation  of  new  matter 
In  the  answer,  to  which  a  reply  Is  not  required,  is  to  be  deemed  contro- 
verted by  traverse  or  avoidance,  as  the  case  requires,  plaintiff,  in  a  per- 
sonal Injury  action,  need  not  serve  a  reply  to  enable  her  on  trial  to  attack 
a  release  set  up  by  defendant ;  a  reply  In  such  cases  not  being  required. 

[E3d.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  Si  321%-328; 
Dec.  Dig.  (S=»166.] 

2.  Pleading  ®=»166 — Reply — Necessitt— Discbetton  of  Coubt., 

Code  Civ.  Proc.  S  516,  declares  that,  where  an  answer  ccMitalns  new 
matter  constituting  a  defense  by  way  of  avoidance,  the  court  may  direct 
the  plaintiff  to  reply.  In  a  personal  Injury  action  defendant  set  up  a  re- 
lease. Held  that,  while  a  reply  was  not  absolutely  necessary,  yet,  as  the 
release  could  be  attacked  on  many  grounds,  a  reply  should  be  required 
and  defendant  not  compelled  to  prepare  to  meet  every  possible  ground  of 
attack. 

[Bd.  Note.— For  other  cases,  see  Pleading,  C«it.  Dig.  {{  321^-328; 
Dec.  Dig.  «=>166.] 

Action  by  Hilda  Writting  against  the  New  York  &  Long  Island 
Traction  Company.  On  motion  to  compel  plaintiff  to  serve  a  reply. 
Motion  granted. 

James  L.  Quackenbush,  of  New  York  City  (Martin  F.  Lynch,  of 
New  York  City,  of  counsel),  for  the  motion. 

Clock  &  Seaman,  of  Freeport  (James  M.  Seaman,  of  Freeport,  of 
counsel),  opposed. 

NIEMANN,  J.  This  action  is  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  the  plaintiff  on  the 
4th  day  of  October,  1914,  through  the  negligence  of  the  defendant 
while  she  was  a  passenger  upon  one  of  its  cars.  The  answer  is  a  gen- 
eral denial,  and  for  a  further  and  separate  defense  alleges  that  the 
plaintiff,  on  the  5th  day  of  October,  1914,  for  a  valuable  considera- 
tion, executed  a  general  release  to  the  defendant,  whereby  she  released 
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and  discharged  the  defendant  from  the  alleged  cause  of  action  set  forth 
in  the  complaint,  and  from  any  and  all  claims  which  she  may  have  had 
against  said  defendant  down  to  the  day  of  the  execution  of  said  re- 
lease. The  defendant  now  moves  for  an  order  requiring  the  plaintiff 
to  reply  to  this  separate  affirmative  defense,  so  that  it  might  know 
in  advance  of  the  trial  what  issue  it  would  have  to  meet,  in  regard  to 
the  said  affirmative  defense. 

[  1  ]  The  release  is  pleaded  as  new  matter  constituting  a  defense  by 
way  of  avoidance,  and  is  to  be  deemed  controverted  by  the  plaintiff 
by  traverse  or  avoidance,  as  the  case  may  require.  Code  Civ.  Proc.  § 
522;  O'Meara  v.  Brooklyn  City  R.  R.  Co.,  16  App.  Div.  204,  205,  44 
N.  Y.  Supp.  721.  She  need  not  serve  a  reply  in  order  to  enable  her 
to  attack  the  release  upon  the  trial.  Dambman  v.  Schulting,  4  Hun, 
50.  Nor  can  she  be  compelled,  as  a  matter  of  strict  legal  procedure, 
to  reply  to  this  new  defense. 

[2]  But,  where  an  answer  contains  new  matter  constituting  a  de- 
fense by  way  of  avoidance,  the  court  may,  in  its  discretion,  require 
a  reply  to  the  new  matter.  Code  Civ.  Proc.  §  516;  Mercantile  Nat. 
Bank  of  the  City  of  New  York  v.  Corn  Exchange  Bank,  73  Hun,  78, 
25  N.  Y.  Supp.  1068;  Seaton  v.  Garrison,  116  App.  Div.  301,  101  N. 
Y.  Supp.  526;  Shaff  v.  United  Surety  Co.,  142  App.  Div.  465,  127 
N.  Y.  Supp.  8;  Schweitzer  v.  H.  A.  P.  A.  Gesellschaft,  149  App.  Div. 
900,  134  N.  Y.  Supp.  812 ;  Steinway  v.  Steinway,  68  Hun,  430,  22  N. 
Y.  Supp.  945 ;  Cavanagh  v.  Oceanic  Steamship  Co.,  56  Hun,  641,  9  N. 
Y.  Supp.  198;  Watson  v.  Phyfe,  20  Wkly.  Dig.  372.  And  see  notes 
of  cases  as  to  when  reply  will  be  ordered,  in  4  N.  Y.  Ann.  Cas.  219 
and  7  N.  Y.  Ann.  Cas.  286. 

Mr.  Justice  Scott,  in  the  case  of  Seaton  v.  Garrison,  supra,  says  that : 

"This  discretion  Is  usually  exercised  where  the  new  matter  Is  of  such  a 
character  as  to  Indicate  that,  If  true,  It  will  constitute  a  defense  to  the 
action ;  the  purpose  being  to  simplify  the  Issues  and  prevent  surprise  at  the 
trial." 

Mr.  Justice  Miller,  in  the  case  of  Shaff  v.  United  Surety  Co.,  supra, 
says: 

"While  It  Is  within  the  discretion  of  the  court  to  compel  a  reply  to  new 
matter  In  an  answer,  constituting  a  defense  by  way  of  avoidance,  that  dis- 
cretion will  usually  be  exercised  when  the  new  matter,  if  true,  will  consti- 
tute a  defense." 

Mr.  Justice  Burr,  in  the  case  of  Schweitzer  v.  H.  A.  P.  A.  Gesell- 
schaft, supra,  says  (149  App.  Div.  901,  134  N.  Y.  Supp.  813) : 

"No  absolute  rule  can  be  formulated  applicable  to  all  cases  in  accordance 
with  which  such  a  motion  should  be  granted  or  denied.  *  •  *  But  as  a 
general  rale,  when  the  new  matter  set  forth  In  a  plea  in  bar  is  of  such  a 
character  that,  if  true,  it  will  constitute  a  complete  defense  to  the  action, 
unless  in  some  manner  It  is  avoided,  it  wiU  simplify  the  Is.sue  and  prevent 
surprise  at  the  trial,  if  a  reply  is  ordered  showing  the  grounds  of  avoid- 
ance, if  such  exist." 

Mr.  Justice  Parker,  in  the  case  of  Mercantile  Nat.  Bank  of  the  City 
of  New  York  v.  Com  Exchange  Bank,  supra,  says : 

"The  discretion  thus  committed  is  a  legal  one,  which  should  be  so  ex- 
ercised as  to  prevent  surprise  and  promote  the  interests  of  Justice." 
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As  the  pleadings  now  stand,  the  plaintiff  would  have  the  right  upon 
the  trial  to  attack  the  release  upon  the  ground  of  fraud,  mistake  of 
fact,  illegality  of  execution,  etc.,  and,  as  pointed  out  by  Judge  Rumsey, 
in  the  case  of  O'Meara  v.  Brooklyn  City  R.  R.  Co.,  supra  (16  App. 
Div.  205,  44  N.  Y.  Supp.  722)^ 

"  ♦    •    ♦    rely  ai)on  every  possible  answer  which  she  might  have  to  the 
release,  precisely  as  though  it  had  been  pleaded." 

The  defendant  would  have  to  go  to  trial  without  knowing  what  par- 
ticular ground  the  plaintiff  will  rely  upon  to  avoid  the  release. 

It  seems  to  me  that  the  burden  of  making  preparation  to  meet  ev- 
ery possible  ground  of  attack  upon  the  release  should  not  be  cast  upon 
the  defendant,  but  that  the  issue  based  upon  this  new  defense  should 
be  sharply  drawn,  so  that  the  defendant  shall  not  be  surprised  upon  the 
trial.  The  defendant  should  be  given  an  opportunity  before  trial  to 
know  what  the  plaintiff  intends  to  urge  as  the  ground  of  the  inva- 
lidity of  the  release.  Steinway  v.  Steinway,  supra,  68  Hun,  at  page 
432,  22  N.  Y.  Supp.  .945.  Justice  will  be  promoted  by  having  the  issue 
as  to  the  validity  and  sufficiency  of  the  release  clearly  ddined. 

In  the  recent  case  of  Warner  v.  Star  Co.,  162  App.  Div.  458,  147 
N.  Y.  Supp.  803,  the  plaintiff  sued  for  damages  for  personal  injuries 
resulting  from  negligence.  The  defendant,  in  addition  to  a  general 
denial,  set  up  as  an  affirmative  defense  the  execution  of  a  general  re- 
lease by  the  plaintiff.  An  order  was  made  requiring  the  plaintiff  to 
reply  to  said  affirmative  defense,  with  which  the  plaintiff  complied, 
setting  up  several  grounds  upon  which  it  was  claimed  that  the  release 
was  invalid.  After  joinder  of  issue,  the  defendant  moved  for  a  sep- 
arate and  prior  trial,  under  section  973  of  the  Code  of  Civil  Procedure, 
of  the  issue  as  to  the  validity  of  the  release.  This  motion  was  denied, 
and  upon  appeal  the  Appellate  Division  in  the  Second  Department  re- 
versed the  order  and  granted  the  motion  for  a  separate  and  prior  trial. 
In  the  course  of  the  opinion  the  court  treated  the  question  of  the  va- 
lidity of  the  release  as  an  entirely  separate  and  distinct  issue,  and  held 
that  the  defendant  was  entitled  to  hkve  the  questions  of  law  and  fact 
as  to  the  release  first  disposed  of,  so  that  the  case  might  be  taken  out 
of  the  atmosphere  occasioned  by  the  evidence  of  negligence  and  con- 
tributory negligence  which  might  produce  an  unconscious  influence 
upon  the  jury.  Since  the  question  of  the  validity  and  sufficiency  of  the 
release  is  in  itself  a  distinct  question  of  law  and  fact  to  be  decided 
separately  from  the  question  of  negligence,  it  follows  that  the  plead- 
ings should  be  made  complete  by  setting  forth  in  a  reply  the  particu- 
lar ground  or  grounds  upon  which  the  release  is  sought  to  be  avoided, 
so  that  the  plaintiff  may  be  limited  to  the  grounds  set  up  and  the  de- 
fendant be  fully  prepared  to  meet  them  upon  the  trial.  Mr.  Justice 
Burr,  in  the  Warner  Case,  referring  to  said  section  973  providing  for 
a  separate  and  prior  trial,  says  (162  App.  Div.  461,  147  N.  Y.  Supp. 
805): 

"The  Code  section  above  referred  to  has  useful  application  to  an  Issue 
yrhicb,  if  determined  in  one  way,  will  end  the  litigation  and  render  a  trial 
upon  the  merits  unnecessary" — citing  Smith  v.  Western  Pacific  Railway  CJo., 
144  App.  Div.  180,  128  N.  Y.  Supp.  966 ;  Pemberton  v.  McAdoo,  149  App.  Div. 
20,  133  N.  Y.  Supp.  627. 
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And  so  it  may  be  said  here  that,  if  a  reply  is  ordered,  the  plaintiff 
may  not  deny  the  execution  and  validity  of  the  release,  or  may  fail  to 
allege  facts  sufficient  to  avoid  the  same,  so  that  the  defendant  would 
be  entitled  to  judgment  upon  the  pleadings.  Lincoln  Trust  O).  v. 
McVickar  et  al.,  68  Misc.  Rep.  132,  123.  N.  Y.  Supp.  723. 

I  am  of  the  opinion  that  the  defendant's  practice  in  moving  for  a 
reply  is  correct,  and  that  the  court,  in  the  exercise  of  a  sound  discre- 
tion, should  grant  the  motion. 

Motion  granted  directing  plaintiff  to  reply  to  the  further  and  sepa- 
rate defense  set  forth  in  paragraph  3  of  the  defendant's  answer.  Set- 
tle order  on  notice. 


(89  Misc.  Bep.  684) 

In  re  SPINGARN'S  ESTATE. 

(Surrogate's  CJourt,  New  York  County.    March  6,  1915.) 

Wjxjlb  €=>567 — CoNSTBtrcTioN — Beqttest  or  Liuited  Amount. 

Where  testator's  will  read:  "I  give  and  bequeath  to  my  bdoved  wile  the 
sum  of  $30,000  and  such  sums  payable  to  my  estate  upon  my  death  from 
policies  of  life  insurance,  which  sums,  together  with  all  policies  of  life 
Insurance  payable  to  her  at  my  death,  shall  In  the  aggregate  amount  to 
$50,000,  It  being  my  intention  that  she  shall  receive  $50,000  In  all  after  my 
decease,  whifib  amount  is  to  Include  all  moneys  collected  at  my  death 
from  life  Insurance  policies  whether  In  my  name  or  hers,"  and  provided 
that  such  sum  was  given  in  lieu  of  dower,  and  where  the  insurance  poli- 
cies, one  payable  to  the  wife,  the  other  two  payable  to  the  estate,  amount- 
ed with  accrued  premiums  to  $21,021.23 — the  widow  was  entitled  only 
to  the  bequest  of  $30,000  and  $20,000  from  the  proceeds  of  the  policies, 
giving  her  in  the  aggregate  the  $50,000  provided. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent.  Dig.  S  1240;    Dec.  Dig. 

«=»567.] 

Proceeding  by  Arthur  B.  Spingam,- executor,  against  Bertha  Spin- 
garn,  executrix,  under  Code  Civ.  Proc.  §  2615,  to  obtain  a  construction 
of  the  last  will  and  testament  of  Samuel  H.  Spingarn.  Decree  ren- 
dered. 

Arthur  B.  Spingarn,  of  New  York  City,  for  petitioner. 
Emanuel  S.  Cahn,  of  New  York  City,  for  respondent  Bertha  Spin- 
garn. 

FOWL,ER,  S.  This  proceeding  was  instituted  under  section  2615, 
C.  C.  P.,  to  obtain  a  ccwistruction  of  clause  28  of  the  last  will  and 
testament  of  Samuel  H.  Spingam.  Clause  28  of  said  will  reads  as 
follows : 

"Twenty-eighth.  I  give  and  t>equeath  to  my  beloved  wife.  Bertha  Spingarn. 
the  sum  of  thiry  thousand  (iFSOiOOO)  dollars  and  such  sums  payable  to  my  es- 
tate upon  my  death  from  policies  of  life  insurance,  which  sums,  together  with 
all  policies  of  life  insurance  payable  to  her  at  my  death,  shall  in  the  aggregate 
amount  to  fifty  thousand  ($50,000)  dollars,  it  being  my  intention  that  she  shall 
receive  fifty  thousand  ($50,000)  dollars  in  all  after  my  decease,  which  amonnt 
Is  to  include  all  moneys  collected  at  my  death  from  life  insurance  pollci^ 
whether  in  my  name  or  hers.  This  sum,  together  with  the  amount  of  proper- 
ty which  my  beloved  wife  already  has,  is  deemed  by  me  to  be  sufficient  to 
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maintain  her  comfortably  during  the  rest  of  her  life,  and  is  given  In  lieu  of 
dower  or  right  of  dower  which  she  may  have  or  claim  to  have  in  and  to  my 
estate." 

The  testator  executed  his  will  on  December  11,  1908,  and  died  on 
November  27,  1913,  almost  five  years  later,  leaving  an  estate  valued 
between  $400,000  and  $500,000.  It  is  expressly  averred  in  the  petition 
that  there  is  a  considerable  surplus  after  paying  all  the  debts,  funeral 
expenses,  expenses  of  administration,  and  the  specific  legacies,  and 
that  there  is  a  sufficient  sum  in  the  residuary  estate  to  pay  the  amount 
claimed  by  Bertha  Spingarn  under  the  twenty-eighth  clause  of  testator's 
will.  The  thirty-seventh  clause  of  testator's  will  authorizes  and  em- 
powers, but  does  not  direct  the  executrix  and  trustee  to  defer  and  post- 
pone the  payment  of  all  legacies  and  bequests  under  the  will  until  three 
years  after  his  decease,  except  the  legacy  bequeathed  to  his  wife,  Bertha 
Spingarn,  which  "shall  be  paid  her  as  soon  after  my  decease  as  may  be 
convenient  and  within  the  statutory  period.  *  *  * "  Mrs.  Spin- 
gam,  therefore,  is  at  present  in  a  position,  as  sufficiently  appears  from 
the  petition,  to  make  an  application  for  the  payment  of  her  legacy.  A 
construction  of  the  will  is,  however,  necessary  before  the  application 
could  be  granted.  But  for  these  reasons,  and  the  fact  that  the  con- 
struction affects  personal  property  only,  I  should  have  preferred  to  de- 
fer the  construction  until  the  accounting.  It  is  admitted  by  the  parties 
that  testator  was  seventy-eight  years  of  age  when  he  executed  his  will, 
and  that  at  the  time  of  his  death  there  were  three  policies  of  life  in- 
surance on  the  life  of  testator.  These  policies,  together  with  accrued 
premiums,  amoulited  to  $21,021.23.  One  policy  was  a  policy  of  $3,000, 
payable  to  Bertha  Spingarn,  and  the  other  two  policies  were  policies 
of  $10,000  and  $5,000  respectively,  payable  to  testator's  estate.  The 
main  question  on  this  will  is  whether  tfie  widow  is  entitled  to  receive 
as  her  legacy  under  the  twenty-eighth  clause  of  the  will  the  sum  of 
$50,000  or  whether  she  should  receive  the  sum  of  $51,021.23,  the  aggre- 

fate  of  the  life  insurance,  and  the  $30,000  given  outright  to  the  widow, 
"he  will  of  testator  expressly  limits  the  amount  to  be  received  by  his 
widow  from  all  sources  to  $50,000,  and  he  immediately  follows  this  ex- 
pression of  his  testamentary  intention  with  the  words : 

"This  sum,  together  with  the  amount  of  property  which  my  beloved  wife 
already  has  la  deemed  by  me  to  be  sufficient  to  maintain  her  comfortably  dur- 
ing the  rest  of  her  life." 

It  is,  however,  contended  on  behalf  of  Mrs.  Spingarn  that  the  testa- 
tor bequeathed  to  his  widow  under  clause  28  of  his  will  the  sum  of  $30,- 
000,  and  all  sums  payable  upon  his  death  from  policies  of  life  insur- 
ance, and  that  the  language  of  the  twenty-eighth  clause  is  so  ambigu- 
ous and  doubtful  that  the  mtention  of  testator  to  cut  down  the  absolute 
gift,  or  to  limit  it  to  $50,000,  is  not  clear.  This  is  the  whole  question. 
It  seems  to  me  that  the  intention  is  clear  and  is  to  govern,  and  that  by 
the  twenty-eighth  clause  of  the  will  the  widow  is  entitled  to  receive 
$50,000  in  the  aggregate,  and  not  $51,021.23. 

Settle  decree  accordingly. 
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(89  Misc.  Rep.  652) 

In  re  McCUSKEB'S  WII^. 

(Surrogate's  Court,  New  York  (bounty.     March,   1A15.) 

1.  WiLts  ®=»55,   166 — ^Testamentabt  CAPAcrtr— Undue  iNrLUBNc* — Sxrm- 

ciENCY  or  Evidence. 

Evidence,  In  a  will  contest,  held  to  show  that  testatrix  understood  the 
scope  and  nature  of  her  will  and  wa.s  legally  competent  and  capable  when 
she  executed  same;  that  the  will  expressed  her  free  and  voluntary  act: 
and  that  Its  execution  was  not  procured  by  undue  Influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  IS  137-158,  161,  421- 
437;  Dec.  Dig.  •8=s>56,  166.] 

2.  WiLM  $=350 — Testamentabt  CAPAorrr— What  Constittjtes. 

Where  testatrix,  at  the  time  of  making  her  will,  was  capable  of  ap- 
preciating the  value  of  her  property,  could  recollect  her  relatives  and 
any  possible  claimants  upon  her  bounty  long  enough  to  form  a  rational 
judgment  relative  thereto,  and  could  'appreciate  the  scope  and  bearing 
of  all  provisions  of  the  will,  she  had  testamentary  capacity. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent.  Dig.  ${  86-100;  Dec 
Dig.  «s>50.] 

Proceedings  on  the  probate  of  the  will  of  Mary  V.  McCusker,  de- 
ceased.   Probate  decreed. 

James  F.  Donnelly,  of  New  York  City  (John  T.  Smith,  of  New  York 
City,  of  counsel),  for  proponent. 

Henry  Brann,  Jr.,  of  New  York  City,  for  contestant  Agnes  Mc- 
Manus. 

Frank  M.  Patterson,  of  New  York  City,  for  Bridget  C.  Dowling,  as 
general  guardian  of  John  W.  Farley  and  Richard  Fkrley. 

James  M.  Tully,  of  New  York  City,  for  contestant  Jane  Jackson. 

Sykes,  McCole  &  Potter,  of  New  York  City,  for  contestant  Leona 
J.  Kip. 

Joseph  Fennelly,  of  New  York  City,  for  contestant  Mafy  I.  Kier- 
nan. 

W.  W.  Irwin,  of  New  York  City,  for  other  contestants. 

Don  R.  Almy,  of  New  York  City,  for  all  contestants. 

Frank  T.  Fitzgerald,  of  New  York  City,  special  guardian. 

James  M.  Donohue,  of  New  York  City,  special  guardian  for  Helen, 
John,  Elizabeth,  William,  and  Mary  Rooney. 

Thomas  J.  L.  McManus,  of  New  York  City,  for  Franklin  Ryan. 

COHALAN,  S.  Mary  V.  McCusker  died  September  17,  1913,  at  the 
age  of  74  years.  Three  months  before  her  death  she  executed  the 
paper  offered  for  probate  herein  as  her  last  will  and  testament.  The 
value  of  her  estate  is  said  to  be  About  $100,000.  The  will  gives  various 
small  legacies  to  several  relatives,  friends,  and  institutions,  and  the  res- 
idue, which  may  amount  to  about  $80,000,  is  divided  equally  between 
the  testatrix's  real  estate  agent,  James  J.  Etchingham,  and  her  attorney, 
John  A.  Rooney,  both  of  whom  are  named  as  executors. 

[1]  The  contestants  are  second  and  more  distant  cousins.  After 
explaining  in  the  will  why  she  left  nothing  to  the  McCusker  relatives, 
and  after  directing  that  nothing  should  go  to  the  Ryan  relatives  be- 
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cause  of  the  trouble  they  had  caused  her,  the  testatrix  stated  in  the 
sixth  clause  of  the  will : 

"My  other  relations,  If  any  are  alive,  I  have  not  seen  or  heard  from  In 
many  years.  They  never  manifested  any  Interest  In  me  nor  called  upon  me 
In  sickness  or  at  any  other  time.    They  had  no  interest  in  me,  nor  I  in  them." 

The  testimony  fully  bears  out  this  provision  of  the  will. 

The  deceased  had  been  a  public  school-teacher  in  New  York  City 
for  about  45  years,  until  she  was  retired  on  a  pension  February  1, 
1899.  Her  mother  died  in  1877.  Her  sister  Sarah  was  an  inmate  of 
Bloomingdale  Hospital,  and  died  there  November  11,  1904,  of  chron- 
ic melancholia.  On  June  7,  1898,  after  a  few  months'  illness,  the  de- 
ceased was  legally  committed  to  St.  Vincent's  Retreat  for  the  Insane 
at  Harrison,  N.  Y.  She  went  there  voluntarily  and  was  aware  of 
her  condition.  At  the  time  of  her  commitment,  she  was  very  much 
depressed  and  despondent  and  had  hallucinations.  She  quickly  im- 
proved, however,  and  was  permitted  to  go  home  October  27,  1898. 
She  was  again  at  St.  Vincent's  Retreat  as  a  voluntary  patient  from 
April  26,  1906,  to  September  26,  1906,  and  from  June  11,  1912,  to 
May  31,  1913.  Several  nurses  of  that  institution  testified  to  acts  of 
the  testatrix  while  she  was  at  St.  Vincent's,  which  they  characterized 
as  irrational.  Most  of  the  so-called  irrational  acts  were  only  eccen- 
tricities. Whatever  mental  aberration  they  indicated  was  temporary 
in  character.  Dr.  Brooks,  who  was  the  physician  in  charge  of  St. 
Vincent's  Retreat,  and  who  had  attended  the  testatrix  while  she  was 
an  inmate  there,  was  the  contestants'  expert  on  the  question  of  testa- 
mentary capacity.  He  said  that  in  his  opinion  Miss  McCusker  was 
insane  in  March,  1913,  and  was  not  competent  to  make  a  will  June 
9,  1913,  although  he  admitted  that  she  was  sane  in  February,  1913,  and 
that  he  had  asked  her  to  make  a  will  at  St.  Vincent's  at  that  time. 

In  1901  the  testatrix  met  James  J.  Etchingham,  one  of  the  exec- 
utors and  residuary  legatees  named  in  the  paper  propounded.  Etch- 
ingham subsequently  acted  as  her  real  estate  agent,  and  up  to  about 
1907  he  collected  and  turned  over  to  her  the  rents  of  her  real  prop- 
erty and  transacted  the  business  incident  thereto  under  her  direction. 
Her  letters  written  during  this  period  show  that  she  was  undoubted- 
ly competent  and  capable  in  business  matters.  In  1908  the  testatrix 
became  involved  in  litigation  with  a  Margaret  V.  Ryan,  with  whom 
she  had  lived  a  year  or  two  before.  Etchingham  recommended  Rooney 
to  Miss  McCusker,  and  he  acted  as  her  attorney  in  the  action  against 
Mrs.  Ryan.  Rooney  conducted  the  action  successfully  and  secured 
from  Mrs.  Ryan  restitution  of  the  houses  and  other  property  that 
Miss  McCusker  claimed  had  been  taken  from  her.  During  the  pendency 
of  the  Ryan-McCusker  litigation,  Rooney  visited  the  testatrix  weekly. 
The  Ryan  litigation  seems  to  have  been  her  chief  interest  and  her  main 
topic  of  conversation  during  the  last  five  years  of  her  life.  After  the 
termination  of  the  suit,  she  gave  Rooney  full  power  of  attorney  to 
look  after  her  financial  affairs.  Thereafter  he  was  accustomed  to 
draw  checks  and  attend  to  various  other  details  which  the  testatrix 
had  formerly  attended  to  personally. 

The  will  was  prepared  by  another   lawyer,  an  acquaintance  of 
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Rooney.  The  draftsman  was  given  full  and  explicit  instructions  by 
the  testatrix  herself  on  the  evening  of  June  6,  1913,  at  No.  210  East 
Forty-Ninth  street.  An  appointment  was  made  for  June  9,  1913,  and 
Miss  McCusker's  attending  physician  was  asked  to  be  there  to  wit- 
ness the  will.  On  the  evening  of  June  9,  1913,  the  will  was  executed. 
All  the  necessary  formalities  were  complied  with.  The  witnesses 
were  the  draftsman  (an  attorney)  and  the  physician.  The  draftsman 
talked  with  Miss  McCusker  about  various  matters  for  about  an  hour, 
while  they  waited  for  the  arrival  of  the  physician.  The  testimony 
of  the  subscribing  witnesses  leaves  no  doubt  in  my  mind  as  to  her 
competency  at  the  time.  Her  physician  had  been  attending  her  for 
nine  days,  and  he  testified  that  during  that  time  she  was  able  to  walk 
about  with  assistance,  and  that  at  the  time  she  executed  the  will  she 
was  of  sound  and  disposing  mind  and  memory. 

The  testatrix  died  three  months  after  the  will  was  executed.  She 
was  stricken  with  cerebral  apoplexy  in  August,  1913,  and  died  about 
a  month  later.  During  the  last  four  or  five  years  of  her  life  the  tes- 
tatrix had  been  in  ill  health,  caused  generally  by  the  decline  accom- 
panying "old  age."  She  suffered  from  arterio  sclerosis,  Bright's  dis- 
ease, and  muscular  weakness  of  the  heart.  These  ailments  had  been 
slowly  progressing  for  several  years. 

The  paper  propounded  is  substantially  the  same  as  the  will  exe- 
cuted by  Miss  McCusker  August  28,  1909,  four  years  before  her 
•  death,  and  only  a  year  or  two  after  she  had  met  Rooney.  A  codicil 
was  executed  in  November,  1910,  which  made  some  minor  changes 
in  the  will  of  1909  and  confirmed  the  provisions  of  that  will  giving  the 
residuary  estate  to  Rooney  and  Etchingham. 

[2]  The  testatrix  had  a  right  to  will  her  property  as  she  desired. 
If,  at  the  time  of  executing  the  will,  she  was  capable  of  appreciating 
the  value  of  her  property  and  could  recollect  her  relatives  and  any 
possible  claimants  upon  her  bounty  for  a  sufficient  length  of  time  to 
enable  her  to  form  a  rational  judgment  concerning  those  elements,  and 
if  she  could  appreciate  the  scope  and  bearing  of  all  the  provisions  of 
her  will,  she  had  testamentary  capacity.  I  am  of  opinion  that  the 
testatrix  understood  the  scope  and  nature  of  her  will  and  was  legally 
competent  and  capable  when  she  executed  it.  I  am  also  of  opinion  that 
the  paper  propounded  expresses  her  free  and  voluntary  act,  and  that 
she  was  not  tJie  subject  of  undue  influence  in  the  execution  thereof. 

The  paper  propounded  is  entitled  to  probate  as  the  last  will  and 
testament  of  the  deceased. 

Probate  decreed. 
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(88  Misc.  Bep.  712) 

In  re  BEARNS. 

In  re  BEARNS'  WILL. 

(Surrogate's  Court,  Kings  County.    March,  1918.) 

Wnxs  ®=3l08 — Admission  to  Fbobatb— iNSTBinraKT  iRcoBPORATina  Bab- 

LIEB    INSTBUMENT. 

An  alleged  will,  which  recited  that  testator  had  earlier  made  his  last 
will  and  several  codicils  thereto,  that  he  could  not  find  them,  that  he  had 
not  In  any  manner  revoked  them,  that  he  Included  copies  of  such  wUl 
and  codicils,  and  which  closed  with  the  following:  "Now,  therefore,  I 
•  ♦  ♦  do  hereby  republish  the  said  last  will  and  testament  and  said 
codicils  thereto,  imd  do  hereby  declare  the  same  to  be  my  last  will  and 
testament  and  codicils  thereto" — was  entitled  to  probate,  where  testa- 
tor's signature  appeared  at  the  end,  and  the  usual  attestation  clause 
was  subjoined,  signed  by  three  witnesses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  249-268;  Dec. 
Dig.  «=»108.] 

In  the  matter  of  the  petition  of  James  S.  Beams  to  prove  the  last 
will  and  testament  of  Joseph  H.  Beams,  deceased.    Probate  decreed. 

Rudolph  F.  Rabe,  of  New  York  City  (John  F.  Clarke,  of  Brooklyn, 
of  counsel),  for  proponent. 

John  G.  Snyder,  of  New  York  City  (Percival  H.  Gregory,  of  Neiy 
York  City,  of  counsel),  for  contestant. 

William  C.  McKee,  of  New  York  City,  for  Brooklyn  Bureau  of 
Charities,  legatee. 

Coombs  &  Whitney,  of  Brooklyn,  for  St.  James  Church,  legatee. 

Low,  Miller  &  Low,  of  New  York  City,  for  St.  Christopher's  Hos- 
pital for  Babies,  legatee. 

Wood,  Cooke  &  Seitz,  of  New  York  City,  for  Brooklyn  Children's 
Aid  Society,  legatee. 

J.  Mayhew  Wainwright,  of  New  York  City,  for  American  Society 
for  the  Prevention  of  Cruelty  to  Animals,  legatee. 

Jacob  L  Bergen,  of  New  York  City,  special  guardian,  for  Selina 
Bearns,  Melville  H.  Beams,  and  Ruth  Lillia  Beams,  infants. 

KETCHAM,  S.  The  only  question  presented  is  whether  or  not  the 
propounded  paper  is  a  will.  It  opens  with  a  recital  by  the  decedent 
that  he  has  earlier  made  his  last  will  and  testament  and  several  codicils 
thereto ;  that  he  caimot  find  them ;  that  he  has  not  in  any  manner  re* 
vdced  iJiem ;  and  that  the  following  are  copies  of  the  said  last  will 
and  testament  and  codicils.  Copies  of  the  earlier  instruments  thus 
identified  are  then  incorporated  at  length.  The  document  then  closes 
with  the  following: 

"Now,  therefore,  I,  the  said  Joseph  H.  Beams,  do  hereby  re-publish  the 
said  last  will  and  testament  and  said  codicils  thereto,  and  do  hereby  declare 
the  same  to  be  my  last  will  and  testament  and  codicils  thereto." 

The  signature  of  the  alleged  testator  is  at  the  end  of  the  paper,  and 
a  clause  of  attestation  is  subjoined  in  these  words: 

"The  foregoing  Instrument  was  signed,  published  and  declared  by  Joseph 
H.  Bearns,  the  testator,  as  and  for  hia  last  will  and  testament,  and  as  and 

4s»For  other  cssea  gee  game  topic  4  KBY-NUMBBR  In  all  Key-Numbered  Dlsesta  *  Indexea 
153  N.Y.S.— «9 


Digitized  by 


Google 


1090  153  NEW  YORK  SUPPLEUBMT  (Suf.  Ct 

for  the  codicils  to  hla  last  will  and  testajnent  in  our  presence,  and  thereupon 
we,  at  his  request  and  in  his  presence  and  in  the  presence  of  each  other 
signed  our  names  as  witnesses  hereto." 

At  the  end  of  the  clause  last  quoted  appear  the  names  of  three 
witnesses,  with  a  statement  of  their  residences,  respectively. 

From  its  face  and  the  testimony  of  these  witnesses  it  will  be  found 
that  the  instrument  was  subscribed,  declared,  and  attested  in  the  full 
form  required  for  the  execution  of  a  will.  That  the  signatory  of  this 
paper  intended  to  make  a  will  and  believed  that  he  was  making  one  is 
manifest.  Not  only  does  this  subjective  intention  appear,  but  any  sane 
person  will  know  from  the  terms  of  the  paper  just  what  it  was  that 
the  supposed  testator  meant  to  accomplish  by  a  will.  Where  both  the 
fact  of  testamentary  purpose  and  the  explicit  nature  of  the  testamen- 
tary scheme  are  so  pl^in  that  the  wayfaring  man,  though  a  fool,  need 
not  err  therein,  it  only  remains  to  determine  whether  the  law  so  far 
partakes  of  the  wayfarer's  affliction  that  it  cannot  see  what  every- 
body else  can.  In  such  case  all  the  cunning  of  construction  may  be 
justly  employed  to  infuse  the  language  known  to  have  been  used  in 
a  testamentary  endeavor  with  an  interpretation  which  will  give  life 
and  effect  to  a  worthy  purpose. 

The  supposed  testator  republishes  his  former  will  and  codicils.  This 
is  not  the  kind  of  republication  which  the  law  has  in  mind  when  it  pro- 
vides that  a  will  may  be  republished.  This  it  could  not  be,  for  the 
transaction  did  not  in  any  point  conform  to  the  legal  requirements  of 
republication,  and  it  cannot  be  presumed  that  the  decedent  intended 
his  act  to  be  ineffectual. 

Where  a  word  under  construction  yields  no  force  when  limited 
to  one  definition,  but  would  show  forth  a  clear  value  if  lighted  up  by 
another,  it  is  at  least  permissible  to  inquire  whether  the  more  hopeful 
definition  will  apply,  and  clearly,  if  it  then  be  found  that  in  one 
meaning  the  word  would  endanger  a  solemn  instrument  which  the 
other  meaning  would  rescue,  the  interpretation  must  be  adopted  which 
will  save,  and  not  destroy.  In  the  narrow  sense  to  which  the  law 
confines  the  word,  the  mere  act  of  making  the  former  will  and  codicils 
was  published  at  the  time  when  they  were  made.  But  to  publish  is 
to  declare,  to  tell,  to  display,  to  put  in  print  or  writing  for  the  people 
to  read.  In  this  usage  the  substance  of  the  former  instruments  form- 
ed a  record  and  declaration  of  a  complete  scheme  for  the  disposition  of 
the  decedent's  estate  intended  to  be  read  in  the  event  of  death. 

Since,  then,  it  is  impossible  to  effectuate  the  supposed  testator's  re- 
publication as  a  transaction  directed  merely  to  his  earlier  acts  of  tes- 
tation, the  inquiry  is  forced  as  to  whether  he  may  not  have  meant, 
when  he  republished  his  will  and  codicils,  that  he  repeated,  confirmed, 
and  adopted  anew  the  provisions  which  they  contained  and  made  them 
the  text  and  evidence  of  the  scheme  of  a  present  will. 

To  republish,  long  before  it  was  strained  from  its  normal  meaning 
to  the  narrower  uses  of  the  law,  meant  only  to  puUish  again,  to  re- 
peat, to  tell  anew,  to  declare  a  second  time.  It  sometimes  means  to 
reprint,  as  in  the  case  of  the  reproduction  of  a  written  work,  to  print 
and  utter  a  new  edition. 
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There  are  only  a  few  means,  well  defined,  by  which  a  man  may  so 
proceed  that  his  act  will  constitute  a  republication  of  the  factum  of 
an  earlier  will.  The  transaction  now  under  review  contains  no  sin- 
gle feature  which  conformed  to  the  ceremony  of  republication  as  le- 
gally defined.  It  did  fit  into  and  reproduced  all  the  elements  of  a  re- 
publication in  either  the  popular,  literary,  or  original  meaning  of  the 
word. 

When  it  is  obvious  that  the  supposed  testator  could  not  have  used 
the  language,  "I  do  hereby  republish  my  will  which  has  been  lost," 
with  the  intention  of  availing  himself  of  the  legal  doctrine  of  republica- 
tion, it  becomes  an  urgent  and  welcome  duty  to  adjust  his  words  to 
any  appropriate  interpretation  which  will  reveal  what  is  known  to  have 
been  in  his  mind,  however  obscured  in  misfit  phrases.  "The  letter 
killeth,  but  the  spirit  maketh  alive." 

It  is  believed  that  a  just  construction  of  this  will  is  that  the  testa- 
tor, when  he  executed  the  propounded  paper,  incorporated  therein  as 
his  will  all  the  terms  and  directions  contained  in  the  earlier  instru- 
ments. The  instrument  is  found  to  be  the  last  will  and  testament  of 
the  decedent,  and  as  such  is  admitted  to  probate. 

Probate  decreed. 


(89  Misc.  Bep.  717) 

In  re  EIRGHNEB. 

(Surrogate's  Court,  Kings  County.    March,  1&16.) 

SSxECDTOBS  AiTD  Adminibtsatobs  €=>35 — ^Ijettebs  ov  Aduiristbatiok — 
Grounds  itob  Revocation — Gina. 

That  sons  o£  decedent,  now  her  administrators,  took  from  her  for 
themselves  and  a  sister,  to  the  exclusion  of  another  sister  a  gift  of  all 
their  mother's  propert]'  when  her  competency  was  Questionable  author- 
ized a  revocation  of  the  letters  of  administration. 

[EM.  Note. — For  other  cases,  see  Executors  and  Administrators^  Cent. 
Dig.  §{  227-262;    Dec  Dig.  «8=»35.) 

Application  by  Sophie  Kirchner  for  a  decree  revoking  letters  of  ad- 
'  ministration  issued  on  the  estate  of  Ann  Elizabeth  Gimpel  to  Louis 
Gimpel  and  another,  as  administrators.    Letters  revoked. 

Aron  &  Vanderveer,  of  New  York  City,  for  petitioner. 
Kiendl  &  Sons,  of  Brooklyn  (Theodore  Kiendl,  Jr.,  of  Brooklyn', 
of  counsel),  for  respondents. 

KETCHAM,  S.    The  letters  of  administration  will  be  revoked. 

It  was  dishonesty  on  the  part  of  the  two  sons  of  the  decedent,  no* 
the  administrators,  to  take  from,  their  mother,  for  themselves  and  a 
daughter  of  the  decedent,  to  the  exclusion  of  another  daughter,  all  the 
property  which  she  had,  under  the  circumstances  established  with 
respect  to  her  mental  weakness  and  dependence.  If  the  condition  of 
health  into  which  she  had  fallen  in  her  old  age  was  not  enough  to 
demonstrate  her  complete  incompetency  to  understand  and  manage  her 
affairs,  it  was  still  dishpnesty,  at.  a  time  when  her  competency  was 
seriously  questionable,  to  avail  themselves  of  her  wiUingness.togive 

tts»Vn  other  eoaei  w*  came  topic  *  KETT-NVMBBR  In  all  Key -Numbered  QlcesU  ft  Indexef 


Digitized  by 


Google 


1092  163  NEW  TOBK  SttPPLBOIBNT  (SuT.  Ct 

away  all  that  she  had  and  to  distribute  it  among  themselves  and  their 
sister  in  such  a  way  that  one  of  her  children  was  disregarded. 

The  mother's  gifts  were  made  to  three  of  her  sons  and  daughters, 
while  they  had  access,  opportunity,  and  incentive  to  profit  by  her  im- 
providence. At  the  same  time  the  daughter  to  whom  she  gave  noth- 
ing was  without  opportunity  to  impress  her  needs,  her  claims,  or  her 
desert  upon  the  mother.  Of  the  children  who  have  partaken  of  the 
decedent's  inconsiderate  generosity,  two  have  taken  administration 
upon  her  estate  without  any  assignable  motive,  unless  it  be  to  intrench 
themselves  against  such  legal  attack  as  their  conduct  during  the  de- 
cedent's lifetime  would  naturally  invite. 

There  will  be  no  finding  that  the  transfers  of  property  made  by 
the  decedent  were  obtained  at  a  time  when  she  was  mentally  incompe- 
tent, or  that  they  were  induced  by  abuse  of  the  dependent  relation 
which  she  bore  toward  those  who  got  her  property.  A  sufficient  basis 
of  the  decree  of  revocation  will  be  that  the  transfers  were  made  by  one 
who  was  in  physical  and  moral  dependency  upon  those  who  made  gain 
from  her  infirmity,  and  that  her  mental  condition  was  such  that  it 
was  dishonesty  to  make  use  of  it  to  obtain  all  her  property. 

A  further  ground  for  the  decree  is  that  the  administrators'  own 
interest  is  hostile  to  the  safety  and  welfare  of  the  estate  in  every  sub- 
stantial respect. 

Beyond  the  $50  which  has  been  taken  into  the  care  of  the  adminis- 
trators, upon  their  allegation  that  nothing  else  was  left  by  their  moth- 
er, there  is  no  need  for  their  remaining  in  office. 

The  assertion  and  maintenance  of  control  over  an  estate  under 
these  circumstances  is  said  to  be  misconduct.  Matter  of  West,  40 
Hun,  291,  affirmed  111  N.  Y.  687,  19  N.  E.  286;  Matter  of  Gleason, 
17  Misc.  Rep.  510,  41  N.  Y.  Supp.  418;  Matter  of  Wallace,  68  App. 
Div.  649,  74  N.  Y.  Supp.  33;  Matter  of  Stallo,  82  Misc.  Rep.  135, 
143  N.  Y.  Supp.  775,  reversed  on  grounds  not  material  to  this  discus- 
sion, Matter  of  Sweeney,  209  N.  Y.  567,  103  N.  E.  164. 

The  petitioner  may  take  a  decree  revoking  the  respondents'  letters 
and  directing  them  to  render  and  settle  their  accot^its. 

Decreed  accordingly. 


(89  Misa  Bep..  704.) 

In  re  PEBVOSrS  ESTATE. 

(Surrogate's  Ck>urt,  New  York  County.    March  13,  1915.) 

1.  BXZCUTOBS    AND    AOiaNIBTBATOBB     4=s>618 — ASOTLLABX     AdHINIBIBATIOH— 

Statute. 

Where  testator  executed  his  will  In  Peru,  where  he  resided  at  his  death, 
by  direct  prorlslon  of  Code  Civ.  Proc.  f  2631,  here  ancillary  letters  of 
administration  with  the  will  annexed  were  to  be  directed  to  the  p&eaaa 
entitled  to  the  possession  of  the  personalty  of  the  decedent  in  Peru,  unless 
another  applied  therefor,  filing  with  his  petition  an  instrument  by  the 
persons  entitled  to  possession  in  Peru  authorizing  the  petitioner  to  re- 
ceive  ancillary  letters. 

[Ed.  Note. — For  other  cases,  see  Executors  and  AdmlnlBtrators,  Cent 
Dig.  H  2299-2300;  Dec.  Dig.  C=>518.] 
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2.   BXECUTOBS     AND     ADUINISTRATOBS     €=^518 ANOtLLAET     ADMINISTBATION 

FOBEION    TESTATOB'S   ESTATE. 

On  application  for  ancillary  letters  of  administration  with  the  will  an- 
nexed of  a  testator  resident  in  Peru  at  his  death,  competent  proof  was  to 
be  furnished  of  the  laws  of  Peru,  from  which  the  authority  of  the  persons 
entitled  to  possession  of  the  estate  in  Peru  was  derived,  since  the  written 
authority  of  such  persons  to  the  person  applying  here  for  letters  was 
necessary  to  his  appointment. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  2209-2309 ;   Dec.  Dig.  ®=»518.] 

S.  EiXECUTOBS    AND    Administbatobs    €=3518 — Anciixabt    Administbation — 
What  Law  Gotebns. 

The  law  of  the  domicile  of  the  testator  gOTems  an  application  for 
ancillary  letters  of  administration  with  the  will  annexed,  where  the 
estate  is  composed  of  personalty. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Gent 
Dig.  S§  2299-2309;   Dec.  Dig.  «=»518.] 

In  the  matter  of  the  estate  of  Stanhope  Prevost.  Application  for 
ancillary  letters  of  administration  with  the  will  annexed.    Denied. 

Lloyd  &  Maddox,  of  New  York  City,  for  petitioner. 

FOWLER,  S.  This  is  an  application  for  ancillary  letters  of  adminis- 
tration with  the  will  annexed. 

[1]  It  appears  that  the  will  was  established  in  Peru,  where  it  was 
executed,  and  where  the  testator  resided  at  the  time  of  his  death. 
Section  2629,  Code  of  Civil  Procedure.  As  no  letters  were  issued  in 
Peru,  the  ancillary  letters  must  be  directed  to  the  person  entitled  to 
the  possession  of  the  personal  property  of  the  decedent  in  that  coun- 
try, unless  another  person  applies  therefor  and  files  with  his  petition 
an  instrument  executed  by  the  person  so  entitled,  authorizing  the  peti- 
tioner to  receive  such  ancillary  letters.    Section  2631. 

[2]  The  petition  does  not  clearly  set  forth  who  is  or  who  are  en- 
titled at  this  time  to  the  possession  of  the  personal  property  of  the 
testator  in  Peru.  The  powers  of  attorney,  copies  of  which  are  sub- 
mitted, are  not  given  to  the  petitioner,  but  to  another  person.  Compe- 
tent proof  must  be  furnished  of  the  laws  of  Peru,  from  which  the 
authority  of  the  persons  entitled  to  the  possession  of  the  estate  in  Peru 
is  derived. 

[3]  As  this  application  relates  to  personal  property,  the  law  of  the 
domicile  of  the  testator  governs.  In  Matter  of  McShane,  73  Misc. 
Rep.  146,  132  N.  Y.  Supp.  470,  it  was  stated  that  the  right  of  the 
surrogate  to  issue  ancillary  letters  upon  a  will  is  confined  to  the  very 
cases  specified  in  the  statute. 

Application  denied,  without  prejudice  to  a  renewal  of  the  same.  • 
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(89  MlscRep.  T19) 

In  re  OLSBN. 

(Sarrogate's  Ooort,  Kings  Oanty.    March,  1916.) 

Dbboknt  and  DisTMBunoN  «=95 — What  IiAW  Govebnb — Axmov  fob  Death 
— ^Division  of  Pbocbeds. 

Wbere  tbe  account  of  an  administratrix  reports  a  fund  collected  by  her 
In  compromise  of  an  action  brought  in  England  under  St  9  and  10  Vict 
c.  93,  §  2,  providing  tliat  an  action  for  wrongful  death  shall  be  for  the 
benefit  of  the  wife,  husband,  parent,  and  child  of  the  deceased,  and  shall 
be  divided  between  the  benefldartes  as  the  Jury  shall  direct  which  action 
was  against  the  corporate  owners  of  the  steamship  Titanic  for  the  wrong- 
ful death  of  her  husband,  the  fund  must  be  divided  equally  between  the 
wife  and  the  sole  surviving  child  of  intestate,  and  not  two-thirds  to  the 
widow  and  one-third  to  the  child,  according  to  the  New  York  statute  of 
distributions. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Dlstrlbntion,  Ooit  Dig.  U 
19-22;   Dec.  Dig.  <8=»5.] 

Proceedings  by  Esther  Olsen  to  render  and  settle  her  account  as  ad- 
ministratrix of  Charles  Olsen,  deceased,  in  which  Arthur  Olsen,  by 
guardian  ad  litem,  filed  objections.    Decree  according  to  opinion. 

William  C.  McKee,  of  Brooklyn,  for  administratrix. 
Franklin  M.  Tomlin,  of  Brooklyn,  special  guardian  for  Arthur  Ol- 
sen, an  infant. 

KETCHAM,  S.  The  accountant's  intestate  lost  his  life  in  the 
wreck  of  the  steamship  Titanic,  leaving  his  wife,  who  is  the  adminis- 
tratrix, and  a  child.  An  action  was  brought  in  England  against  the 
corporate  owners  of  the  ship  to  recover  damages  for  alleged  negli- 
gence causing  the  intestate's  death.  The  account  reports  a  fund  which 
was  collected  by  the  administratrix  in  compromise  of  that  action.  The 
English  statute  provides  for  the  maintenance  of  an  action  for  death 
caused  by  "wrongful  act,  neglect  or  default,"  and  then  provides  as 
follows : 

"Every  such  action  shall  be  for  the  benefit  of  the  wife,  husband,  parent 
and  child  of  the  person  whose  death  shall  have  been  so  caused,  and  shall 
be  brought  by  and  in  the  name  ot  the  executor  or  administrator  of  the 
person  deceased,  and  in  every  snch  action  the  jury  may  give  such  damages 
as  they  may  think  proportioned  to  the  injury  resulting  from  such  death  to 
the  parties  respectively  for  whom  and  for  whose  benefit  such  action  shall 
be  brought;  and  the  amount  so  recovered,  after  deducting  the  costs  not  re- 
covered from  the  defendant,  shall  be  divided  amongst  the  before-mentioned 
parties  in  such  shares  as  the  jury  by  their  verdict  shall  find  and  direct" 
St  9  &  10  Vict  chap.  93,  {  2. 

The  accountant  asks  that  these  damages  be  distributed,  two-thirds 
to  her  and  one-third  to  her  child. 

The  foreign  statute  alone  created  the  right  from  which  the  fund 
proceeds,  and  it  alone  must  supply  the  basis  for  its  division.  Taylor  v. 
Taylor,  232  U.  S.  363,  34  Sup.  Ct.  350,  58  L.  Ed.  638.  That  statute 
contains  no  explicit  direction  for  the  disposition  of  the  damages  when 
the  same  are  collected  without  a  trial.  It  does,  however,  provide  that 
the  action  therein  authorized  shall  be  for  the  benefit  of  the  "wife 

^9For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indezai 


Digitized  by 


Google 


Sur.  Ct)  IH  BE  eglsgt's  estatb  1095 

*  *  *  and  child."  It  is  therefore  undeniable  that  the  fund  which 
the  compromise  yielded  is  not  a  part  of  the  general  estate,  and  i$  held 
under  a  trust  for  those  whose  claims  in  a  recovery  by  trial  would  be  a 
proper  subject  of  adjustment  by  the  jury.  When  the  only  persons 
interested  are  the  decedent's  wife  and  child,  it  must  be  that  each  would 
have  been  awarded  a  substantial  fractioif  of  any  verdict.  The  only 
definite  direction  contained  in  the  act  as  to  the  disposition  of  the  dam- 
ages is  here  inapplicable,  and  the  remaining  question,  therefore,  is. 
What  direction  for  disposition  can  be  implied  from  the  statutory  dec- 
laration that  the  action  shall  be  for  the  benefit  of  the  wife  and  child? 

It  is  argued  by  the  guardian  that  since  the  administratrix  did  not 
bring  her  action  to  trial  and  obtain  from  the  jury  a  direction  for  the 
distribution  of  the  damages,  she  waived  any  right  she  might  have  to 
more  than  one-third  of  the  fund  which  would  be  hers  if  the  New 
York  statute  of  distribution  should  control.  The  trouble  with  this 
suggestion  is  that  the  statute  of  distribution  has  nothing  to  do  with  the 
case.  If  the  law  of  this  state  provided  that  in  intestacy  the  child  or 
children  should  receive  all  the  personal  estate  of  the  intestate,  could 
it  be  possible  that  in  the  application  of  the  English  statute,  which  in 
creating  the  property  right  expressly  declares  the  widow  a  beneficiary 
thereof,  she  could  be  wholly  excluded  ?  Is  it  not  a  fallacy  to  apply  our 
statute  of  distribution  in  cases  of  intestacy  to  a  fund  to  which  that 
statute  has  no  application?  That  the  fund  must  be  divided  between 
the  wife  and  child  is  plain  from  the  only  statute  which  can  be  con- 
sidered, and  it  is  equally  plain  that  the  only  division  contemplated  is 
such  as  will  be  just  and  practical.  If  two  persons  are  beneficially  en- 
titled to  the  enjoyment  of  a  fund  and  nothing  is  known  of  the  propor- 
tion of  their  claims  thereto,  there  can  only  be  an  equal  division. 

There  is  no  circumstance  to  show  that  the  rights  of  the  partici- 
pants in  this  fund  are  disproportionate.  At  the  time  of  the  decedent's 
death  the  widow  was  24  years  of  age.  The  child  was  9  years  of  age. 
The  general  estate  accounted  for  is  $547.23,  and  the  amount  realized 
upon  the  compromise  is  $2,222.09.  These  facts  do  not  deter  the  mind 
from  equal  division. 

The  expenses  of  the  accounting  should  be  borne  generally  by  the 
general  estate.  The  allowance  to  the  special  guardian,  $75,  should  be 
charged  upon  the  special  estate. 

Decreed  accordingly. 


(88  Misc.  Bep.  701) 

In  re  KELSEY'S  ESTATE. 

In  re  EQUITABLE  TRUST  CO.  OF  NEW  YORK. 

(Surrogate's  Court,  New  York  County.    March  8,  1916.) 

1,  TBUSTS    «=>324 — ^ALLOWAnCEB— Objectioks. 

On  accounting  by  a  substituted  trustee,  a  benefldary,  who  dM  not 
allege  that  disbursements  allowed  on  the  accounting  by  the  original 
trustee  were  improper,  cannot  attack  the  disbursements. 

[Bd.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  S  482;  Dec.  Dig. 
«=»324.] 
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2,  Tbusts  4=3316 — TBT7STEES— Compensation. 

Wbere  tbe  court,  which  had  discretion  to  allow  commissions  to  the 
resigning  trustee,  did  so,  and  the  commissions  were  paid,  they  should 
be  deducted  from  the  corpus  of  tbe  trust  fund. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  {{  445-459;  Dec. 
Dig.  <S=>316.] 

8.  TbUBTS    ®=3274 — ACCOTTNTINQ — CotTNSEL    FEES. 

On  an  accounting  by  a  trustee,  fees  paid  to  an  attorney  should  be  ap- 
portioned between  the  Income,  which  belonged  to  one  beneficiary,  and 
the  principal,  which  belonged  to  another. 

[Ed.  Note.— For  other  cases,,  see  Trusts,  Cent  Dig.  St  3S8-392,  403; 
Dec.  Dig.  <8=274.] 

4.  TBX7SIS  9=>297 — Intebests— Rk)£aindxbmsn. 

On  an  accounting  by  a  trustee  for  the  purpose  of  showing  the  condi- 
tion of  the  estate,  and  payments  made  to  life  tenant,  the  rights  of  the 
remaindermen  on  the  death  of  the  life  tenant  cannot  be  adjudicated. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  i  416;  Dec.  Dig. 
«s>297.] 

In  the  matter  of  the  estate  of  Charles  Kelsey.  Accounting  by  the 
Equitable  Trust  Company  of  New  York  as  substituted  trustee.  On 
objections  by  Nellie  Kelsey  to  allowances.    Objections  overruled. 

•  Murray,  Prentice  &  Rowland,  of  New  York  City  (Robert  H.  Stra- 
han,  of  New  York  City,  of  counsel),  for  substituted  trustee. 

Frederic  C.  Scofield,  of  New  York  City,  for  William  C  Gibson. 

William  H.  Leupp,  for  life  tenant. 

J.  Brownson  Ker,  of  New  York  City,  for  contestant. 

FOWLER,  S.  The  Equitable  Trust  Company  of  New  York,  as  , 
substituted  trustee  under  the  will  of  Charles  Kelsey,  deceased,  having 
filed  an  account  of  its  proceedings,  and  objections  thereto  having  been 
filed  by  Nellie  Kelsey,  who  claims  an  interest  in  the  estate  as  remain- 
derman, the  questions  raised  by  the  objections  are  now  before  the 
court  for  determination.    The  facts  are  undisputed. 

[1]  The  first  objection  relates  to  payments  made  under  a  decree 
of  this  court  to  the  trustee  who  was  the  immediate  predecessor  of  the 
Equitable  Trust  Company.  These  payments  were  made  in  April,  1904, 
and  consisted  of  necessary  disbursements  in  connection  with  the  ac- 
counting of  the  trustee  and  commissions  for  paying  over  the  trust  fund. 
It  is  not  alleged  by  the  objectant  that  the  disbursements  were  improp- 
erly allowed  by  the  decree  of  this  court.  The  objection  to  the  pay- 
ment of  these  disbursements  out  of  the  trust  fund  will  therefore  be 
overruled.  Matter  of  Murphy,  121  App.  Div.  426,  106  N.  Y.  Supp. 
183. 

[2]  The  commissions  for  paying  over  the  trust  fund  were  allowed 
by  the  court  and  paid  to  the  representative  of  the  accounting  trustee. 
Under  the  law  as  it  existed  at  that  time,  the  allowance  of  commissions 
to  a  resigning  trustee  was  in  the  discretion. of  the  court.  Matter  of 
Allen,  96  N.  Y.  327.  Commissions  having  been  duly  allowed  to  the 
representative  of  the  resigning  trustee  on  the  value  of  the  trust  fund 
paid  over  to  the  substituted  trustee,  they  are  properly  deducible  from 
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the  corpus  of  the  trust  fund.  Woodruff  v.  N.  Y.,  L.  E.  &  W.  R.  R.,  129 
N.  Y.  27,  29  N.  E.  251 ;  Matter  of  Murphy,  supra. 

[3]  No  accounting  has  been  made  by  the  trustee  since  1904.  The 
present  accounting  was  filed  upon  the  petition  of  Nellie  Kelsey  as  a 
remainderman'.  Under  these  circumstances  it  seems  to  me  that  the 
$500  paid  by  the  trustee  to  its  counsel  in  this  proceeding  should  be  ap- 
portioned between  income  and  principal,  and  that  a  reasonable  appor- 
tionment would  be  $125  to  income  and  $375  to  principal. 

[4]  The  objection  to  that  part  of  the  account  which  describes  Nellie 
Kelsey  as  entitled  "to  a  contingent  remainder  interest"  cannot  be  con- 
sidered in  this  proceeding,  as  this  is  only  an  accounting  by  the  trustee 
for  the  purpose  of  showing  the  condition  of  the  trust  estate  and  the 
payments  made  to  the  life  tenants,  and  does  not  involve  a  determina- 
tion of  the  rights  of  the  remaindermen.  The  words  used  in  schedule 
L  of  the  account  in  respect  to  Nellie  Kelsey's  interest  in  the  estate  are 
merely  words  of  description.  They  will  not  be  included  in  the  decree 
to  be  entered  on  this  accounting,  and  do  not  constitute  an  adjudication 
upon  her  interest  in  the  trust  estate.  Upon  the  death  of  the  life  tenant 
the  interest  of  Nellie  Kelsey  in  the  trust  fund  may  be  determined  in 
any  appropriate  proceeding. 

It  appears  from  the  papers  submitted  to  me  that  since  the  filing  of 
the  account  the  participation  mortgages  to  which  objection  was  made 
have  been  disposed  of,  and  that  the  proceeds  have  been  invested  in  a 
bond  and  mortgage  which  is  now  held  by  the  trustee  as  such.  This 
eliminates  the  second  and  third  objections  to  the  account 

Submit  decree  in  accordance  with  this  decision. 


(89  Mlflc.  Rep.  707) 

In  re  EIBBARD. 

(Surrogate's  Court,  Kings  County.    Mardi,  1015.) 

1.  Fbauds,  Statttte  or  $=>2 — Aobeement  in  Considebation  or  Masbiaqk. 

Under  the  express  provisions  of  Personal  Property  Law  (Consol.  Laws, 
c  41)  {  31,  every  oral  agreement  made. In  consideration  of  marriage,  ex- 
cept mutual  promises  to  marry,  is  void. 

[Ed.  Note.— For  otber  cases,  see  Frauds,  Statute  of,  <3ent  Dig.  J  2; 
Dec.  Dig.  «s>2.] 

2.  LnirTATioN  op  Actions  «=»26 — ^Antenuptial  Contbact— Rioht  to  En- 

FOBCB. 

The  light  to  enforce  a  man's  agreement,  made  with  a  woman  in  con- 
sideration of  her  promise  to  marry  him,  that  he  would  indemnify  her 
for  any  loss  sustained  with  respect  to  a  devise  from  her  mother  In  con- 
sequence of  their  marriage,  was  barred  by  the  six-year  statute  of  lim- 
itations (Code  Civ.  Proc.  {  380,  and  section  382,  subd.  1),  though  there 
was  no  contract  stipulation  as  to  the  time  when  the  reimbursement 
should  be  made,  where  they  were  married  July  12,  1905,  and  the  hus- 
band died  September  11,  1913,  without  having  fulfilled  the  agreement  or 
any  action  having  been  instituted  to  enforce  it. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  H 
182-135,  166;  DeC.  Dig.  <85»26.] 
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8.  COUBTS     «=9202 — ^PbOBATB     CoUBTS— DibKCTION     fob     JUDGFMBNT — SPBCDflO 

Findings, 

The  concise  direction  for  judgment  authorized  by  Code  Civ.  Proa  ] 
2541,  providing  that  a  surrogate's  decision  In  writing  shall  direct  the 
decree  to  be  entered,  and  need  not,  except  for  such  direction,  contain 
either  the  facts  found  or  the  conclusions  of  law,  should  not  be  used, 
where  concurrent  claims  or  defenses  may  be  possibly  supported  or  de- 
feated In  the  alternative,  or  the  determination  as  to  a  claim  Is  that  it 
Is  subject  only  to  one  or  more  of  several  defenses  and  is  not  subject 
to  the  other;  the  parties  in  such  case  being  entitled  to  specific  findings 
on  request 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  St  48(Mi86;  Dec. 
Dig.  <S=»2Q2.] 

•  In  the  matter  of  the  petition  of  Mary  C.  Hibbard,  as  administratrix 
of  the  goods,  chattels,  and  credits  which  were  of  William  H.  Hibbard, 
deceased,  to  render  and  settle  her  account.  Decree  according  to  opin- 
ion. 

Van  Zandt  &  Webb,  of  New  York  City,  for  claimant. 
Henry  E.  Heistad,  of  Brooklyn,  for  objectors. 

KETCHAM,  S.  The  administratrix  presents  upon  her  accounting 
a  demand  based  upon  the  allegation  that  a  contract  made  between  her- 
self and  the  decedent  was  broken  by  the  latter  during  his  lifetime. 

The  evidence  justifies  the  finding  that  the  deceased,  in  considera- 
tion of  the  accountant's  promise  to  marry  him,  promised  that  he  would, 
in  the  event  of  a  marriage  between  them,  indemnify  her  for  any  loss 
which  she  might  sustain  with  respect  to  a  devise  to  her  contained  in 
her  deceased  mother's  will.  There  was  no  note  or  memorandum  of 
either  of  these  promises  in  writing. 

Before  the  time  when  these  promises  were  exchanged  the  mother's 
will  had  been  admitted  to  probate.  In  that  instrument  the  testatrix, 
having  three  daughters,  Mary,  the  claimant,  then  unmarried;  Carrie 
unmarried,  and  Emma,  married,  devised  a  certain  estate  in  land  to  her 
daughters  equally,  and  with  respect  thereto  provided,  among  other 
things,  as  follows  : 

"Stzth.  In  case  of  the  marriage  or  death  of  either  of  my  said  daughters, 
Mary  L.  or  Carrie  J.  Clarli,  then,  and  thereupon  the  share  of  the  daughter 
so  marrying  or  dying  (In  the  said  house  and  lot  '688  A  Greene  avenue'  and 
contents),  as  above  devised  and  bequeathed,  shall  revert  to  and  vest  in  the 
survivor  of  my  two  said  daughters." 

The  parties  to  this  promise  were  married  on  Tuly  12,  1905.  The  hus- 
band died  on  September  11,  1913,  without  havmg  done  anything  which 
could  be  regarded  as  a  fulfillment  on  his  part  of  the  arrangement  above 
described. 

[1]  The  claim  is  resisted  upon  the  grounds:  (1)  That  the  alleged 
promise  by  the  husband  was  void  Under  the  statute  of  frauds ;  (2)  that 
in  the  will  quoted  supra  the  provision  with  respect  to  the  reservation 
of  the  claimant's  estate  in  the  house  and  lot  devised  constituted  a  condi- 
tion which  was  in  general  an  absolute  restraint  of  marriage,  that  such 
condition  was  therefore  void,  and  that,  since  the  claimant's  marriage 
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imposed  no  loss  upon  her  as  to  the  devise  in  question,  the  present  de- 
mand must  fail  even  if  it  be  based  upon  a  valid  contract ;  and  (3)  that 
the  claim  is  barred  by  the  statute  of  limitations. 

"Every  agreement,  promise  or  undertaking  Is  void,  unless  It,  or  some  note 
or  memorandum  thereof,  be  In  writing,  and  subscribed  by  the  party  to  be 
charged  therewith,  or  by  his  lawful  agent,  if  such  agreement,  promise  or  un- 
dertaking *  *  *  is  made  in  consideration  of  marriage,  except  mutual 
promises  to  marry."    Personal  Property  Law,  |  31. 

In  Hunt  V.  Hunt,  171  N.  Y.  396,  64  N.  E.  159,  59  L.  R.  A.  306,  it 
was  conceded,  and  necessarily  held,  that  a  compact,  which  cannot  be 
differentiated  from  the  arrangement  apparent  in  the  case  at  bar,  was 
within  the  statute.  It  was  further  held  that  the  intermarriage  of  the 
parties  to  the  contract  was  not  such  part  performance  thereof  as  to 
invest  a  court  of  equity  with  the  power  to  decree  specific  perform- 
ance. In  the  case  cited.  Judge  Werner  used  words  which,  though  di- 
rected to  another  purpose,  still  contain  a  definition  of  the  statute  in 
question  which  the  claimant  cannot  escape.    Of  that  statute  he  says: 

"The  most  notable  feature  of  the  statute  above  quoted  is  Its  simplicity  and 
directness  of  language.  All  contracts  founded  upon  consideration  of  mar- 
riage, except  mutual  promises  to  marry,  shall  be  void  unless  the  commands  of 
the  statute  are  obeyed.  Mutual  executory  promises  to  marry  are  expressly 
excluded  from  its  operation.  All  other  contracts,  founded  upon  considera- 
tion of  marriage,  are  as  clearly  within  its  terms.  These  two  diverse  provi- 
sions of  the  statute,  standing  in  Juxtaposition  to  each  other,  so  plainly  dis- 
close the  legislative  Intent  as  to  render  construction  unnecessary  If  not  im- 
imsslble.    The  letter  of  the  law  bears  its  own  Interpretation." 

Other  authority  that  every  oral  agreement  made  in  consideration 
of  noarriage,  except  a  mutual  promise  to  marry,  is  void,  may  be  found, 
if  needed,  in  Matter  of  Majot,  199  N.  Y.  29,  92  N.  E.  402,  29  L.  R.  A. 
(N.  S.)  780;  McCartney  v.  Titsworth,  142  App.  Div.  292,  126  N.  Y. 
Supp.  905 ;  I^amb  v.  Lamb,  18  App.  Div.  250,  46  N.  Y.  Supp.  219. 

[2]  Again,  if  there  were  a  valid  contract  between  the  claimant  and 
her  husband,  there  is  no  evidence  that  the  time  for  its  performance 
was  defined  by  them,  and  it  would  be  a  contract  to  be  performed  within 
a  reasonable  time  after  their  marriage.  Unless  such  reasonable  time 
could  be  held  to  be  as  much  as  two  years,  the  contract,  if  assumed  to 
be  good  in  law,  would  have  been  broken,  and  any  cause  of  action 
upon  its  breach  would  have  occurred  at  a  time  more  than  six  years 
before  the  husband's  death.  An  action  upon  a  contract  obligation  or 
liability,  express  or  implied,  except  a  judgment  or  sealed  instrument, 
must  be  commenced  within  six  years  after  the  cause  of  action  has  ac- 
crued.   Code  Civ,  Proc.  §  380,  and  section  382,  subd.  1. 

If  it  were  necessary  to  fix  a  reasonable  period  for  the  performance 
of  the  contract  assumed,  it  would  be  adjusted  with  great  liberality  to 
the  claimant  if  it  were  found  to  be  one  ^ear  from  the  time  of  the  mar- 
riage. The  sections  of  the  Code  last  cited  seem  to  bar  the  claim,  and 
it  cannot  be  saved  from  the  limitation  thereof  through  any  exception 
contained  in  section  382,  subd.  5,  or  section  410.  As  to  section  382, 
subd.  5,  see  Carr  v.  Thompson,  87  N.  Y.  160;  Libby  v.  Van  Derzee, 
80  App.  Div.  494,  81  N.  Y.  Supp.  139;  Cam^ell  v.  Culver,  56  App. 
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Div.  591,  67  N.  Y.  Supp.  469;  Exkorn  v.  Exkorn,  1  App.  Div.  124,  37 
N.  Y.  Supp.  68;  Oakes  v.  Howell,  27  How.  Prac.  145. 

The  breach  of  the  husband's  contract  was  complete  when  the  time 
for  performance  passed  without  fulfillment,  and  demand  was  not  nec- 
essary to  a  cause  of  action  which  depended  alone  upon  such  breach. 
Hence  section  410  of  the  Code  cannot  be  applied.  Glover  v.  National 
Bank  of  Commerce,  156  App.  Div.  247,  141  N.  Y.  Supp.  409. 

[3]  In  view  of  the  disposition  made  of  the  other  questions  pre- 
sented, this  court  will  discharge  its  full  duty  if  it  shall  formally  find 
that  the  will  of  the  claimant's  mother  did  not  contain  an  unlawful 
restraint  of  marriage.  This  conclusion  would  not  require  any  finding 
of  fact,  were  it  not  that  evidence  has  been  given  as  to  the  circum- 
stances and  relations  of  the  testatrix,  from  which  it  may  be  argued 
that  a  construction  of  the  will  in  part  depends  upon  a  question  of  fact 
If,  for  the  purpose  of  review,  the  claimant  shall  desire  a  finding  of 
such  fact,  the  same  will  be  made. 

This  is  a  case  in  which  the  parties  may  properly  ask  for  specific 
findings.  The  provision  of  the  Code  that  a  surrogate's  decision  in 
writing  shall  direct  the  decree  to  be  entered,  and  need  not,  except  for 
such  direction,  contain  either  the  facts  found  or  the  conclusions  of 
law  (Code  Civ.  Proc.  §  2541),  must  commend  itself  to  the  plain  man 
who  finds  pleasure  in  seeing  one  word,  if  sufficient,  grow  where  a  thou- 
sand grew  before,  but  the  concise  direction  for  judgment  should  not 
be  used  where  concurrent  claims  or  defenses  may  be  possibly  support- 
ed or  defeated  in  the  alternative,  or  the  determination  as  to  a  claim 
is  that  it  is  subject  only  to  one  or  more  of  several  defenses  and  is  not 
subject  to  the  others. 

Here,  if  the  contract  were  void  under  the  statute  of  frauds,  there 
would  be  no  need  to  consider  other  defenses;  if  it  were  good,  the 
claim  thereon  might  be  defeated  by  the  statute  of  limitations ;  or,  if  it 
were  good,  and  not  so  defeated,  it  might  fail,  for  the  absence  of  dam- 
ages, upon  a  finding  that  the  wife  could  not  be  subject  to  loss  of  her 
estate  under  her  mother's  will. 

The  claim  is  rejected,  and  the  findings  may  be  so  framed  that  the 
facts  and  conclusions  indicated  in  this  opinion  shall  specifically  appear. 

Decreed  accordingly. 


(89  Mlac.  Bep.  657) 

In  re  PUUTZER'S  ESTATE. 

(Surrogate's  Court,  New  York  (JOunty.    Mardi,  1910.) 

EZKCDTORS  AND  AdUINISTBATORS   <8=>35 — RKVOCATION    of  LXTTBBS   TE8TAlIE2f> 

TABT— Grounds— Renunciation  or  Ijeqaot. 

Under  Code  Civ.  Proc.  S  2685,  subd.  1,  providing  that  an  executor  or 
tmstee,  on  becoming  disqualified  by  law  on  grounds  not  existing  wh^i 
the  letters  were  granted  or  the  appointment  made,  may  be  removed,  the 
fact  that  an  executor  and  trustee  elected  to  claim  his  regular  commission 
by  filing  with  the  surrogate,  as  authorized  by  Code  Civ.  Proc.  U  2730, 
3320,  a  renunciation  of  a  money  legacy  given  him  in  lieu  of  commia- 
sions,  did  not  call  for  a,  revocation  of  his  letters  testamentary,  on  the 
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ground  tbnt  by  rejecting  the  beQuest  be  dlaiinaUfled  blmself  as  ezecntor 
and  trustee. 

[Ed.  Kote. — For  otber  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §§  227-262 ;  Dec.  Dig.  <S=>35.] 

Proceeding  for  the  revocation  of  letters  testamentary  and  for  the 
removal  of  Frederick  N.  Judson,  one  of  the  executors  and  trustees  of 
the  estate  of  Joseph  Pulitzer,  deceased.  Revocation  and  removal  de- 
nied. I 

Arthur  C.  Train,  of  New  York  City,  guardian  ad  litem  of  Ralph 
Pulitzer,  Jr.,  for  Seward  Webb  Pulitzer.  I 

George  C.  Holt,  of  New  York  City  (Charles  P.  Rowland,  of  New 
York  City,  of  counsel),  for  Frederick  Newton  Judson.  | 

COHALAN,  S.    This  is  a  proceeding  for  the  revocation  of  letters 
testamentary  and  for  the  removal  of  Frederick  N.  Judson,  one  of  the 
executors  and  trustees  of  the  estate  of  Joseph  Pulitzer.    The  proceed- 
ing is  brought  on  behalf  of  two  infants  interested  in  the  estate,  by  a  j 
guardian  ad  litem  appointed  for  them  in  an  action  pending  in  the  Su-  j 
preme  Court  for  a  construction  of  the  Pulitzer  will  and  for  the  settle-  | 
ment  of  the  accotmts  of  the  executors  and  trustees  of  the  estate.    In 
the  Supreme  Court  action  the  right  of  Frederick  N.  Judson  to  com- 
missions as  executor  and  trustee  of  the  estate  is,  or  shortly  will  be,  at 
issue.                                                                                                                                     I 

Judson  was  appointed  an  executor  and  trustee  by  a  codicil  of  the 
will  of  Joseph  Pulitzer,  and  letters  testamentary  were  duly  issued  to 
him  and  the  other  executors  September  4, 1911.  Another  codicil  to  the 
will  bequeathed  Judson  the  sum  of  $50,000  in  lieu  of  commissions  as 
executor  and  trustee,  except  certain  commissions  upon  income,  which 
he  was  permitted  to  receive.  Judson  is  a  practicing  lawyer  in  St. 
Louis.  He  has  had  charge  of  the  Pulitzer  properties  in  Missouri  and 
has  been  diligent  and  active  in  his  duties  as  executor  and  trustee.    At  i 

an  early  stage  in  the  administration  he  determined  to  renounce  the  leg- 
acy of  $50,000  and  to  elect  to  take  his  r^^ular  commissions.  This  de- 
cision was  practically  approved  by  the  other  executors  and  trustees, 
and  the  formal  renunciation  was  filed  in  the  surrogate's  office  on  or 
about  November  26,  1912.    Ajt  the  time  of  filing  said  renimciation  sec-  I 

tion  2730,  Code  of  Civil  Procedtu-e,  provided :  I 

"Where  the  will  provides  a  specific  compensation  to  an  executor  or  admin- 
istrator he  is  not  entitled  to  any  allowance  for  his  services,  unless  by  a  written 
instrument  filed  with  the  surrogate,  he  renounces  the  specific  compensation." 

The  statute  contains  substantially  the  same  provision  applicable  to 
trustees.    Code  Civ.  Proc.  §  3320.  i 

The  guardian  ad  litem  of  two  infant  life  tenants  of  the  residuary 
estate  has  petitioned  this  court  as  a  "friend"  pf  the.  Wards  and  prays 
for  the  revocation  of  the  letters  heretofore  issued  to  Judson  on  the  ' 

ground  that  under  the  terms  of  the  will  he  has  disqualified  himself  ala 
executor  and  trustee  by  rejecting  the  specific  compensation  bequeathed 
him. 

^=3For  other  cases  see  mme  topic  ft  KBT-NUHBSR  in  all  Key-Nuinbered  Dlgeeta  ft  Indezee'  | 
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The  only  provision  of  the  section  of  the  Code  governing  the  removal 
of  an  executor  or  trustee  that  could  possibly  have  any  bearing  on  the 
ground  for  removal  urged  herein  is  subdivision  1  of  section  2569,  Code 
of  Civil  Procedure,  which  is  as  follows : 

"Where  the  respondent  was,  when  appointed  or  when  letters  were  Issued  to 
him,  or  has  since  become  Incompetent,  or  disqualified  by  law  to  act  as  such, 
and  the  grounds  of  the  objection  did  not  exist,  or  the  objection  was  not  taken 
by  the  petitioner,  or  a  person  whom  he  represents,  before  the  letters  were 
granted  or  the  appointment  made." 

To  reach  a  determination  on  this  question  requires  an  examination 
of  the  second  and  third  codicils  to  the  will  of  the  decedent  The  second 
clause  of  the  second  codicil,  dated  January  17,  1910,  provides  as  fol- 
lows: 

"I  nominate  and  appoint  Frederick  Newton  Jndson,  of  St  Louis,  lawyer, 
and  J.  Angus  Shaw,  now  in  the  office  of  the  New  York  World,  both  executors 
and  trustees  of  my  said  will,  in  addition  to  the  executors  and  trustees  named 
in  my  said  will  or  in  the  codicil  dated  the  twenty-third  of  March,  one  thousand 
nine  hundred  and  nine,  with  like  force  and  effect  as  if  they  had  been  originally 
named  as  executors  and  trustees,  provided,  however,  that  the  said  Frederick 
Newton  Judeon  shall  olUy  ad  as  exeoutor  and  trustee  until  my  son  Joseph 
reaches  the  age  of  thirty  years,  and  I  direct  that  the  power  of  removal  given 
under  my  said  vHU  shall  not  extend  to  the  executors  and  trutteet  appointed 
by  th4»  codioU." 

The  third  clause  of  the  codicil  provides  as  follows : 

"In  case  the  said  Frederick  Newton  Judson  and  J.  Angus  Shaw,  or  either 
of  them,  shall  decline  to  act  as  executors  and  trustees,  or,  having  so  acted, 
shall  either  by  death  or  disability  or  of  his  own  wish,  cease  so  to  act  then  I 
nominate  and  appoint  Robert  Weeks  De  BVjrest,  of  New  York,  lawyer,  as 
executor  and  trustee  of  my  said  will  in  place  of  the  said  XYederick  Newton 
Judson  or  J.  Angus  Shaw,  so  ceasing  to  act" 

The  fourth  clause  of  the  codicil  provides  as  follows: 

"I  give  and  bequeath  to  the  said  Charles  Evans  Hughes  the  sum  of  one 
hundred  thousand  dollars  (?100,000),  to  the  said  Frederick,  Newton  Judson 
the  sum  of  fifty  thousand  dollars  (50,000),  to  the  said  J.  Angus  Shaw  the  like 
sum  of  fifty  thousand  dollars  ($50,000)  and  to  the  said  Robert  Weeks  De  For- 
est the  like'  sum  of  fifty  thousand  dollars  (-^50,000),  to  he  received  and  accepted 
iy  them  respectively  in  lieu  of  oommissions  as  executors  and  trustees,  and  I 
direct  that  no  compensation  or  commission  as  such  shall  be  paid  to  them 
except  that  In  the  case  of  the  trusts  created  under  my  said  will  this  provi- 
sion shall  not  apply  to  tha  commissions  allowed  by  law  for  receiving  and 
paying  out  the  income  of  the  respective  trust  funds  and  I  direct  that  no 
bgnd  or  other  security  shaU  be  required  from  them." 

Judson  having  elected  to  claim  his  regular  commissions  by  his  filing 
the  renunciation  of  the  specific  compensation  bequeathed  him  as  above, 
it  is  contended  that  he  has  disqualified  himself  to  act  as  executor  and 
trustee  under  the  following  provisions  of  article  VIII  af  the  third  codi- 
cil, dated  May  11,  1910: 

"In  case  Frederick  N.  Judson  or  J.  Angus  Shaw  or  Robert  Weeks  De  Forest 
itball  fall  to  act  as  executor  or  trustee  in'  the  respective  cases  and  Under  the 
respective  limitations  prescribed  in. said  codicil  of  January,  1910,  and  In  case 
said  Harrington  Putnam  shall  not  act  in  place  Of  Charles  B.  Hughes,  then  I 
appoint  the.  said  Harrington  Putnam  to  be  executor. and. trustee  in  the  plaod 
Of  said  Judson,  Shaw  or  Oe. Forest  asithe  case  ma^  be." 
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It  is  urged  that  the  words  "under  the  respective  limitations  pre- 
scribed in  said  codicil  of  January,  1910,"  have  reference  to  the  limi- 
tation on  the  compensation  of  Judson  as  executor  and  trustee;  that 
this  limitation  is  emphasized  by  the  provision  of  the  second  and  third 
codicils  quoted  above,  providing  for  the  substitution  of  Robert  Weeks 
De  Forest  and  Harrington  Putnam  as  executors  and  trustees  in  case 
Judson  "shall  fail  to  act  *  *  *  under  the  respective  limitations," 
etc. 

The  petitioner  claims  that  the  word  "limitations,"  as  used  above,  was 
intended  by  the  testator  to  refer  to  the  specific  bequest  of  $50,000  to 
Judson  in  lieu  of  commissions,  and  that  Judson's  acceptance  of  the 
compensation  fixed  by  the  testator  is  in  the  nature  of  a  condition  pre- 
cedent to  his  appointment  and  continuance  in  office  as  executor  and 
trustee.  In  this  connection  it  is  necessary  to  examine  the  will  and  codi- 
cils to  see  if,  as  a  matter  of  law,  the  testator  did  actually  impose  such 
a  limitation  on  the  compensation  of  Judson  that  his  qualification  as 
executor  and  trustee  and  his  performance  of  duties  as  such  necessarily 
implied  his  irrevocable  acceptance  pf  the  amount  bequeathed  him  as 
specific  compensation. 

In  my  opinion  there  is  no  such  limitation  upon  Judson's  right  to 
act  as  executor  and  trustee.  Under  the  provisions  of  the  will  and 
codicils  Judson  undoubtedly  had  the  right  to  elect  between  the  specific 
compensation  bequeathed  him  and  his  regular  commissions  as  executor 
and  trustee.  Matter  of  Arkenburgh,  38  App.  Div.  473,  56  N.  Y. 
Supp.  523.  If  the  testator  intended  to  make  Judson's  appointment 
conditional  upon  his  acceptance  of  the  limited  ccanpensation,  that  in- 
tention was  not  expressed  in  the  clear  and  precise  language  used 
everywhere  else  in  the  will  and  codicils.  I  believe  the  only  reasonable 
interpretation  of  the  word  "limitations,"  as  used  in  the  codicil  of  May 
1 1,  1910,  regarding  Judson,  is  that  the  testator  referred  only  to  the  fact 
that  Judson,  unlike  almost  all  of  the  others  named  as  executors  and 
trustees,  was  to  serve  only  until  testator's  son  Joseph  reached  the  age 
of  30,  and  was  not  given  the  power  of  removal  like  most  of  the  others 
(codicil  of  January  17,  1910).  As  Judge  Bartlett  said  in  Matter  of 
Arkenburgh,  supra,  "persons  who  make  wills  are  supposed  to  know 
the  law,"  and  it  must  be  assumed  that  the  testator  knew  that  Judson 
could  have  acted  as  executor  and  trustee  and  collect  the  usual  commis- 
sions, notwithstanding  the  provision  for  specific  compensation.  A 
perusal  of  the  will  and  codicils,  and  a  study  of  the  clear,  precise,  and 
unambiguous  language  employed  throughout  the  will  and  codicils  make 
it  plain  that,  if  the  testator's  intention  had  been  as  asserted  by  the 
petitioner  herein,  it  would  have  been  phrased  in  language  whose  mean- 
mg  would  be  plain  and  unmistakable. 

Decreed  accordingly. 
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MEMORANDUM   DECISIONS 


ABRAMOWITZ  et  at.  Appellants,  v.  DON- 
NELLEY, Respondent  (two  cases).  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
.May  12,  1915.)  Action  by  Isaac  Abramowitz 
and  another  against  Charles  S.  Donnelley,  in- 
dividually, etc.  No  opinion.  Order  affirmeQ, 
with  $10  costs  and  disbursements. 

ADIKES  et  al.,  Appellants,  t.  LONG  IS- 
LAND R.  CO.,  Respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  May 
28,  1915.)  Action  by  John  Adiltes  and  Thomas 
Adikes  against  the  tiong  Island  Railroad  Com- 
pany. 

F£}R  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  he 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Order  reversed,  with  $10  costs  and 
disbursements,  on  authority  of  Merrihew  v. 
Kingsbury,  150  App.  Div.  40,  134  N.  T.  Supp. 
452,  and  motion  granted,  upon  payment  of 
costs  to  date  of  motion,  and  upon  the  further 
condition  that  plaintiCFs  consent  to  try  the  cause 
at  the  June  term,  if  defendant  ao  elects.  See, 
also,  151  N.  Y.  Supp.  IIOL 


AGRBSTA  V.  FEDERAL  STEAM  NAVI- 
GATION CO.  OF  ENGLAND.  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  12,  1916.)  Action  by  Anna  Agresta,  aa 
ndministratriz,  etc.,  against  the  Federal  Steam 
Navigation  Ccxnpany  of  England.  No  opinion. 
Heargument  of  motion  ordered  for  Friday,  May 
14,  1915.    See,  also,  153  N.  Y.  Supp.  1104. 

AGRESTA.  Appellant,  v.  FEDERAL 
RTEJAM  NAVIGATION  CO.  OF  ENGLAND, 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  17,  1915.)  Ac- 
tion by  Anna  Agresta,  as  administratrix,  against 
the  Federal  Steam  Navigation  Company  of 
England. 

PER  CURIAM.  Motion  denied.  See,  also, 
153  N.  Y.  Supp.  1104. 


ALEXANDER  et  al.,  AppeUants,  T.  HFiN- 
RY,  Respondent.  (Supreme  Court,  Appellate 
Division,  First  Department  June  4,  191-5.) 
Action  by  James  S.  Alexander  and  another 
against  Elizabeth  V.  Henry,  as  executrix.  W. 
L.  Wemple,  of  New  York  City,  for  appellants. 
H.  D.  Wright^  of  Gloversville,  for  respondent. 
No  opinion.  Judgments  affirmed,  with  costs. 
Orders  filed. 


ALLEN,  Respondent,  v.  WHITNEY-STEBN 
CO.,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision,  Second  Department     June  11,   1915.) 


Action  by  Charles  D.  Allen  a^rainst  the  Whit- 
ney-Steen  Company.  No  opinion.  Judgment 
and  order  affirmed,  with  costs.  See,  also,  152 
N.  Y.  Supp.  1096.    

ALLO,  Respondent,  t.  BENGUIST,  Appel- 
lant, et  al.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  May  14.  1915.)  Ac- 
tion by  Paul  M.  Alio  against  Vital!  Benguist, 
impleaded,  etc  J.  C.  Grier,  of  New  York  City, 
for  appellant  I*  Ogust  of  New  York  City, 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.  Order  filed. 
See,  also,  164  App.  Div.  936,  149  N.  Y.  Supp. 

loea 


ALONG-THE-HUDSON  CO.  t.  AYRES. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  14,  1915.)  Action  by  the 
Along-the-Hudson  Company  against  Charles  H- 
Ayres.  No  opinion.  Motion  granted.  Settle 
order  on  notice. 


ALTMAN  T.  BEC^  et  al.  (Snpreme  Conrt, 
Appellate  Division,  Second  Department  Mar 
2o,  1915.)  Action  by  Aron  Altman  against 
Gesine  Beck  and  others. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows :  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  denieid,  with  ¥10 
cpsts.  There  is  no  proof  that  the  jadgment  as- 
signed to  respondent  is  a  lien  upon  the  mort- 
gaged premises,  as  there  is  no  evidence  of  the 
estate  or  interest  of  Holmes  in  the  premistfs. 
The  Indefinite  allegation  in  the  complaint  is 
insufficient  This  defect  is  fatal.  The  reversal 
is  without  prejudice  to  a  renewal  of  the  appli- 
cation upon  further  proof.  Se^  aiao,  152  N. 
Y.  Supp.  1096. 


AMBROSIUS,  Respondent  ▼.  AMBROSICS, 

Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  14,  1915.)  Ac- 
tion by  Marie  Marjorie  Ambrosius,  an  infant, 
etc.,  against  Iva  H.  Ambrosius,  as  administra- 
trix, etc.  No  opinion.  Motion  denied.  See, 
also,  162  N.  Y.  Sopp.  562. 


AMERICAN  WET  WASH  LAUNDRY  CO.. 
Appellant  T.  COOPERMAN,  Respondent  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. May  14,  1916.)  Action  by  the  Ameri- 
can Wet  Wash  Laundry  Company  against  Bar- 
r  Cooperman.  H.  M.  Marks,  of  New  York 
•ity,  for  appellant     J.  L.  Bernstein,  of  Kew 
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ToA  City,  for  respondent.  No  opinion.  Order 
affirmed,  -with  $10  coats  and  disbursements. 
Order  filed.  

AMERICAN  WET  WASH  I/AUNDBT  CO., 
Appellant,  y.  DUBE,  Bespondent  SAME  ▼. 
lAUTT.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  14,  1915.)  Actions  by 
the  American  Wet  Wash  Laundry  Company 
against  Joe  Dube  and  against  Morris  Lantt. 
H.  M.  Marks,  of  New  York  City,  for  appellant. 
J.  L.  Bernstein,  of  New  York  City,  for  respond- 
ents. No  opinion.  Orders  affirmed,  with  $10 
costs  and  diabnrsements.    Orders  filed. 


AMOROSO,  Respondent,  y.  FRDIT  AUC- 
TION CO.,  Appellant  (Supreme  Court,  A»- 
pellate  Division,  First  Department  June  18, 
1915.)  Action-  by  Santi  Amoroso  against  the 
Fruit  Auction  Company.  W.  M.  Bennett  of 
New  York  City,  for  appellant  D.  P.  Hays,  of 
New  York  City,  for  respondent.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Or- 
der filed, 

INGRAHAM,  P.  J.,  and  LAUGHLIN,  J., 
dissent,  on  the  ground  that  plaintiff  showed 
nominal  damages  only. 


ARTHUR  WOLPSOHN  CO.,  Respondent  v. 
JAFFB)  et  eL,  Appellants.  (Supreme  Court 
Appellat*  Division,  First  Department  May  28, 
1915.)     Action  by  the  Arthur  Wolfsobn  Com- 

Sany  against  Max  Jaffe  and  others.  Briesen  & 
■nauth,  of  New  York  City,  for  appellants.  C. 
J.  Heermance,  of  New  York  CHty,  for  respond- 
ent No  opinion.  Order  (in  153  N.  Y.  Snpp. 
683)  affirmed,  with  $10  costs  and  disbursements, 
with  leave  to  defendants  to  withdraw  demurrer 
and  to  answer  on  payment  of  costs.    Order  filed. 

In  re  BABCOGK'S  BSTATB.  GOULD  PA- 
PB}R  CO.  et  al..  Appellants,  v.  BABOOCK  et 
al..  Respondents.  (Supreme  Court  Appellate 
Division,  Third  Department  May  5,  1915.) 
In  the  matter  of  the  administration  of  the  goods, 
chattels,  and  credits  of  Louis  B.  Babcock,  de- 
ceased. Proceeding  by  the  Gould  Paper  Com- 
pany and  others  against  William  L.  Babcock 
and  others,  as  administrators  of  Louis  £.  Bab- 
cock, deceased.  No  opinion.  Decree  (85  Misc. 
Rep.  256,  147  N.  Y.  Supp.  168)  unanimously 
affirmed,  on  the  opinion  of  the  Surrogate,  with 
costs.    See,  also,  151  N.  Y.  Supp.  1102. 


BAKER,  Appellant,  v.  CENTURY  CABI- 
NET CO.,  Bespondent.  (Supreme  Court  Appel- 
late Division,  Fourth  Department  May  12, 
19150  Action  by  Willium  H.  Baker  against 
the  Century  Cabinet  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

KRUSB,  P.  J.,  and  MERRELL,  X,  dissent. 


BAIJ>WIN  et  al..  AppeUaats,  y.  BAY  REAL- 
TY (X>.  et  al.,  Respondents;.    (Sui>rerae  Court 

153  N.Y.a-70 


Appellate  Division,  Second  Department  Jane 
17,  1915.)  Action  by  Arthur  J.  Baldwin  and 
another,  as  executors,  against  the  Bay  Realty 
Company  and  another.  No  opinion.  Motion  to 
resettle  order  granted.  See,  also,  163  N.  Y. 
Supp.  886. 

BALIX>FF9)T-'BASZANGBR  DIE  CO.,  Re- 
spondent, v.  WOLF,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  28,  1915.)  Action  by  the  BalloSet-Baszan- 
Rer  Die  Company  against  Edwin  N.  Wolf.  C. 
D.  Folsom,  of  New  York  City,  for  appellant 
A.  K.  Wing,  of  New  York  City,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbuTsementSL    Order  filed. 


BAUiOU  y.  BLOCK  et  al.  (Supreme  Court 
Appellate  Division,  Second  Department  June 
li,  1915.)  Action  Dy  Irving  Ballou,  an  infant, 
against  Morris  Block  and  another.  No  opinion. 
Motion  denied,  without  costs. 


BARTHOLOMAY  BREWERY  CO.  y. 
O'BRIEN  et  al.  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department  May  5,  1915.)  Ac- 
tion by  the  Bartholomay  Brewery  Company 
against  Dennis  J.  O'Brien  and  another. 

PER  CTURIAM.  Motion  to  dismiss  appeal  de- 
nied. Order  modified,  by  strildng  out  that  part 
adjudging  Hugh  J.  O'Brien,  attorney,  guilty  of 
contempt  and  all  provisions  thereof  for  en- 
forcing such  order  against  him,  and,  as  so  mod- 
ified, affirmed,  without  costs  of  this  appeal  to 
either  party:  the  respondent  hanng  consented 
to  such  modification  upon  the  argument  of  the 
appeal. 


BARUOH  y.  COPBI.AND.  (Supreme  Court, 
Appellate  Term,  First  Department.  June  10, 
1915.)  Appeal  from  City  (Jourt  of  New  York, 
Trial  Term.  Action  by  Herman  Baruch  against 
Goldine  R.  Copeland.  Fi-om  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  ordered.  Breed,  Abbott  A  Morgan,  of 
New  York  City  (William  C.  Breed  and  Edward 
A.  Craighill,  Jr.,  both  of  New  York  City,  of 
counsel),  for  appellant  Goldsmith,  Rosenthal, 
Mark  &  Banm,  of  New  Yoiit  City  (Max  Horo- 
wits,  of  New  York  City,  of  counsel),  for  re- 
spondent 

PER  CURIAM.  After  a  careful  examination 
of  plaintifTs  testimony  and  the  testimony  as  to 
the  payment  to  defendant  by  the  insurance  com- 
pany, we  are  of  the  opinion  that  there  was  no 
mutual    binding    execntory    contract    between 

Elaintiff  and  defendant  The  plaintiff  did  not 
ind  himself  to  do  anything.  Neither  does  the 
evidence  establish  that  the  plaintiff  performed 
any  act  for  which  defendant  promised  to  pay 
him  the  sum  of  $1,500.  Plaintiff  did  not  get  the 
money  for  defendant  Plaintiff  simply  wrote  a 
letter  to  the  insurance  company.  Defendant 
herself  collected  the  money,  and  was  required  by 
the  insurance  company  to  perform  several  con- 
ditions precedent  before  it  was  paid  to  her. 
Plaintiff  performed  none  of  these  services;    in 
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fact,  whatever  promiae  was  made  to  plaintiff 
waa  withdrawn  before  plaintiff  had  performed 
any  substantial  services.  Judgment  should  be 
reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event. 
LKHMAN,  J.,  concurs  in  result 


BAUMANN  V.  BTBINGESTER  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  17,  1915.)  Action  by  Lena 
Baumann  against  Henry  C.  Steingester  and  an- 
other. No  opinion.  J'udgment  affirmed  by  de- 
fault, with  costs.  See,  also,  156  App.  Div.  923, 
144  N.  X.  Supp.  1105. 


BATLIS  et  al.  Appellants,  v.  BAYLIS  et 
al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department  June  4,  1915.) 
Action  by  Joseph  Baylis  and  Aiphonsus  Baylis 
against  Thomas  J.  Baylis  and  Lucj^  A.  Baylia. 
(Appeal  No.  1.)  No  opinion.  Order  affirmed, 
with  SIO  costs  and  disbursements.  See,  also, 
163  N.  X.  Sapp.  1106. 

BATLIS  et  al.,  Appellants,  v.  BAYLIS  et  aL, 

Bespondents.  (Supreme  Oourt  Appell.ite  Divi- 
sion, Second  Department  June  4,  1915.)  Ac- 
tion by  Joseph  Baylis  and  Aiphonsus  Baylis 
against  Thomas  J.  Baylis  and  Lucy  A.  Baylis. 
(Appeal  No.  2.)  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.  See,  also, 
153  N.  X.  Supp.  1106. 


BEH3K  T.  CITY  OF  NEW  YORK  et  al.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  4,  1015.)  Action  by  Mary  F. 
Beck  against  the  City  of  New  York  and  Wil- 
liam F.  Walker.  No  opinion.  Motion  to  dis- 
miss appeal  granted,  with  $10  costs. 


BERBE,  Respondent  ▼.  NEW  YORK,  O.  & 
W.  RY.  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  May  12, 
1915.)  Action  by  Ernest  L.  Beebe,  an  infant, 
etc.,  against  the  New  York,  Ontario  &  Western 
Ilailway  Company.  No  opinion.  Motion  grant- 
ed, and  appeal  dismissed,  wiU>  costs. 


BE^ETSON.  Respondent  ▼.  MYBRS  et  aL, 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  May  28, 1915.)  Action 
by  Catherine  M.  Beetson  against  Elmanuel  J. 
Myers  and  another.  G.  S.  P.  Kleeberg,  of  New 
York  City,  for  appellants.  D,  J.  Dowling,  of 
New  York  City,  for  respondent.  No  opinion. 
Determination  affirmed,  with  costs.    Order  filed. 


BEEVDR,  Appellant  v.  KINO  et  al..  Re- 
spondents. (Supreme  Court  Appellate  Division, 
Fourth  Department  April  28,  1915.)  Action 
by  Otto  A.  Beever,  individually,  etc,  against 
Joseph  B.  King,  as  executor,  etc.,  and  others. 
No  «plnion.    Judgment  affirmed,  with  costs.    -. 


BENHAM  et  aL  v.  CHARTER  FBATDBES 

CORPORATION,  (Supreme  Court  Appellate 
Division,  Second  Department  May  7,  1915.) 
Action  by  Emily  J.  Benham  and  others  against 
the  Charter  Features  Corporation  and  Oliver 
W.  Ramsay. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  iviay  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Order  affirmed,  wilJi  $10  costs  and 
disbursements. 


BITTERFIELD.  Respondent  t.  ASCHEX- 
GRAU,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  Department  June  11,  1915.) 
Action  by  Jacob  Bitterfeld,  against  Adolf  Asch- 
engrnu.  H.  Marx,  of  New  York  City,  for 
appellant.  J.  Gerdea  of  New  York  Ci^,  for 
respondent  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 


BLANKPORT  ▼.  FBCHTER.  (Supreme 
Court  Appellate  Division,  First  Department 
May  14,  1915.)  Antion  bv  Henry  Blankfort 
against  Benjamin  Fechter.  A.  Tulin,  of  New 
York  City,  for  plaintiff.  I.  Gainsburg,  of  New 
York  City,  for  defendant  No  opinion.  Order 
reversed,  and  motion  granted,  upon  condition 
that  defendant  within  lO  days  pay  a  trial  fee 
and  give  an  undertaking  in  the  sum  of  $2,000 
to  pay  any  judgment  that  may  be  obtained; 
the  cause  to  be  restored  to  the  short-cause  cal- 
endar.    Settle  order  on  notice. 


BLUMENTHAL,  Respondent  v.  WASHING- 
TON HEIGHTS  HOSPITAL  et  al-  Appel- 
lants. (Supreme  Court,  Appellate  Division, 
First  Department  June  11,  1916.)  Action 
by  Hanry  A.  Blumenthal  against  the  Washing- 
ton Heights  Hospital  and  another.  L.  H.  BrillM, 
of  New  York  City,  for  appellants.  I.  Batch 
Louis,  of  New  York  City,  for  respondent  No 
opinion.  Order  affirmed,  with  $l0  costs  and 
disbursements.  Order  filed.  See,  also,  153  X. 
Y.  Supp.  946. 


BLYTHE  v.  LARITY  et  al.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
17,  1915.)  Action  by  Harry  T.  Blythe  against 
Jennie   L.   Larity  and   others. 

PER  CURIAM.  While  the  complaint  does 
not  authorize  the  relief  asked  against  Northrip, 
yet  he  was  invested  with  a  power  in  trust  to  de- 
termine to  whom  the  assignors  should  convej. 
He  seems  to  have  some  beneficial  interest  in  the 
execution  of  the  power.  Moreover,  be  has  a  right 
to  insist  that  the  conveyance  shall  not  be  made 
until  he  shall  have  been  paid.  Hence  he  is  a 
proper  party  defendant,  and  the  complaint 
should  not  be  dismissed  as  to  him.  Hie  order 
is  modified  accordingly,  and,  as  modified,  affirm- 
ed, without  costs  here  or  below. 


BOEDICKER  v.  SACKETT  ft  WILHELMS 
CO.  (Supreme  Court  Appellate  Division,  First 
DepartmcBt    June  ll,  1816.)     Action  by  Her- 


Digitized  by 


Google 


UBMORANDCU  DECISIONS 


1107 


man  O.  Boedlcker  against  the  Sackett  &  Wll- 
helma  Company.  No  opinion.  Motion  to  dis- 
miss appeal  granted,  wiUi  $10  costs.  Order 
filed.     See,  also,  152  N.  7.  Supp.  1099. 

BOYD  T.  BROWN.  (Snpreme  Court,  Appel- 
late Division,  Second  Department.  Jane  17, 
1915.)  Action  by  Emma  Boyd  Bgainst  George 
Brown  and  Josepli  Michaels.  No  opinion.  Ap- 
plication denied,  with  $10  costs. 


In  re  BREAEIRON.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Novem- 
ber, 1914.)  In  the  matter  of  the  judicial  settle- 
ment of  the  accounts  of  Charles  A.  Breaiciron, 
as  ezecator  of  the  estate  of  Edward  L.  McCul- 
lougb,  deceased.  From  pert  of  a  decree  of  the 
Surrogate's  Court  of  Chautauqua  county,  en- 
tered the  11th  day  of  February,  1013,  the  ex- 

PER  CURIAM.  Under  the  viU  of  the  testa- 
tor the  payment  of  the  bequest  to  the  infant  is 
postponed  until  his  majority.  The  application 
of  the  same  or  any  part  thereof  to  meet  the 
needs  of  the  infant  or  for  hia  welfare  is  left  to 
the  discretion  and  judgment  of  the  executor. 
The  Surrogate's  Court  has  no  legal  authority 
to  make  and  enforce  a  decree  requiring  the  ex- 
ecutor to  apply  the  bequest  or  any  part  thereof 
to  or  for  the  benefit  of  the  infant  in  the  ab- 
sence of  a  judicial  determination  of  bad  faith  in 
respect  thereto  by  the  executor.  The  amount  of 
the  estate,  the  age  and  the  character  of  educa- 
tion required  by  the  infant,  and  financial  abili- 
ties of  his  parents  should  be  made  to  appear  as 
a  basis  for  a  determination  whether  property  of 
the  parents  or  the  estate  of  the  infant  should  be 
appropriated  for  his  board,  clothing  and  educa- 
tion. Decree  reversed  and  proceeding  remitted 
to  the  Surrogate's  Court  for  a  rehearing.  Costs 
to  abide  the  final  award  of  costs. 


BRECKHEIMER,  Respondent,  t.  LOEW, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department  May  7,  1915.)  Action  by 
Louis  Breckheimer  against  John  T.  Loew. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  tnat  this  case  may  be 
disposM  of  by  a  court  of  four,  the  decision  is  as 
follows :  Order  reversed,  with  $10  costs  and 
disbursements,  and  defendant's  motion  for  judg^ 
ment  on  the  pleadings  granted,  with  $10  coets, 
upon  authority  of  Paul  t.  Fargo,  8A  App.  Div. 
8,  82  N.  Y.  Supp.  368. 


BRINLBT,  Respondent,  t.  NEVINS,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department.  May  21,  1915.)  Action  by 
Edward  Brinley  against  Thomas  A.  Nevins.  A. 
Benedict,  of  New  York  City,  for  appellant.  N. 
A.  Smyui,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  Order  filed.  See,  alao,  162  App. 
Div.  744,  147  N.  Y.  Supp.  985. 

INORAHAM,  P.  J.,  dissents,  on  dissenting 
opinion  upon  former  appeal.. 


BROOK  V.  ANTHONY  &  SOOVILI/  CO.  et 
al.  (Supreme  C!ourt,  Appellate  Division,  First 
Department  June  18, 1916.)  Action  by  Charles 
Brock  against  the  Anthony  &  Scovill  Compa- 
ny and  another.  No  opinion.  Motion  grant- 
ed. Questions  certified  as  stated  in  order.  Or- 
der filed. 


BROCK  V.  POOR.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  IS, 
1915.)  Action  by  Charles  Brock  against  Ruel 
W.  Poor.  No  opinion.  Motion  granted.  Ques- 
tions certified  as  stated  in  order.  Order  filed. 
See,  also,  153  N.  Y.  Supp.  1107. 


BROCK  V.  POOR  et  al.  (Snpreme  Court, 
Appellate  Division,  First  Department  June 
18,  1915.)  Action  by  Charles  Brock  against 
Ruel  W.  Poor  and  another.  No  opinion.  Mo- 
tion granted.  Questions  certified  as  stated  in 
order.  Order  filed.  See,  also,  153  N.  Y.  Supp. 
332,  342,  343,  1107. 


BROCK  v.  STEPHENS  et  al.  (Snpreme 
Court,  Appellate  Division,  First  Department. 
June  18,  1915.)  Action  by  Charles  Brock 
ai;ainst  Thomas  W.  Stephens,  impleaded  with 
others.  No  opinion.  Motion  granted.  Ques- 
tions certified  as  stated  in  order.     Order  filed. 


BROMLEY  et  al.  v.  DAUER.  (Supreme  Court, 
Appellate  Term,  First  Department.  May  13, 
1915.)  Appeal  from  Municipal  Court,  Borough 
of  Manhattan,  First  District.  Action  by  George 
W.  Bromley  and  another  against  George  Dauer. 
Judgment  tor  plaiutiffs,  and  defendant  appeals. 
Reversed,  and  new  trial  ordered.  Lawrence  T. 
Gresser,  of  Jamaica,  for  appellant.  Clark  B. 
Augustine,  of  New  York  City,  for  respondents. 

PENDLETON,  J.  The  action  is  to  recover 
the  agreed  price  of  a  book  sold.  The  whole 
question  is  whether  there  was  sufficient  evidence 
to  sustain  the  action.  The  only  witness  for 
piaintiS  was  a  collector,  who  knew  nothing 
about  the  sale.  His  testimony  failed  to  prove 
any  sale,  and  defendant  testified  the  book  was 
left  on  approval.  The  motion  to  dismiss  should 
have  been  granted.  Judgment  reversed,  and 
new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.     All  concur. 


BROOKLYN  CHURCH  SOCIETY  OP  M. 
E.  CHURCH,  Respondent,  ▼.  BROOKLYN 
FREE  KINDERGARTEN  SOCIBTY,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  4,  1915.)  Action  by  the 
Brooklyn  Church  Society  of  the  Methodist  Epis- 
copal Church  against  the  Brooklyn  Free  Kinder- 
garten Society.  No  opinion.  Motion  to  dismiss 
aptieal  (in  152  N.  Y.  Supp.  41)  denied,  on  con- 
dition that  defendant  within  10  days  make  and 
serve  a  proposed  case  on  appeal,  and  cause  the 
same  to  be  printed  and  filed  within  30  days 
after  the  settlement  oi  such  case;  otherwise,  mo- 
tion granted,  with  $1(>  cosjta. 
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BROWN  T.  THOMPSON.  (Supi«me  Court, 
Appellate  Division,  First  DepartmeDt.  Ma;  14, 
1015.)  Action  by  Andrew  J.  Brown  against 
Orvill  Thompson.  No  opinion.  Motion  denied, 
with  $10  costs.  Order  hied.  See,  also,  153  N. 
X.  Supp.  1108.         

BROWN,  Appeltent,  t.  THOMPSON,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department.  June  11,  1915.)  Action  b; 
Andrew  J.  Brown  against  Orvill  Thompson.  A. 
A.  Henning,  of  New  York  City,  for  appellant. 
D.  C.  Dominick,  of  Newburgb,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements.  Order  filed.  See,  also,  153 
N.  T.  Supp.  1108. 


BUCHMAN  T.  BERMAN.  (Supreme  Court, 
Appellate  Division,  Second  Department.  May 
7,  1915.)  Action  by  Jacob  Buchman  against 
Abraham  Berman,  in  which  Benjamin  Krde  ap- 
peals from  an  order. 

PER  CURIAM.  Motion  to  resettle  order  (in 
152  N.  T.  Supp.  1101)  granted.  It  appearing 
that  the  $15  was  deducted  in  the  order  appealed 
from,  the  order  should  be  affirmed,  with  $10 
'  «ost8  and  disbursements.  Order  resettled  ac- 
cordingly. 


BUEHLER  T.  KERR  (two  cases).  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  11,  19160  Actions  by  Ella  Buehler  and 
by  Frederick  Buehler  against  John  Kerr.  No 
opinions.    Applications  granted.    Orders  signed. 


BTJELL  T.  GARDNER  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
AprU  28,  1916.)  Action  by  Sarah  A.  Buell 
against  Anson  L.  Gardner  and  another,  as  ex- 
ecutors, etc.,  of  Harriet  M.  Goodsell,  deceased, 
and  Thomas  Carmody  as  Attorney  General,  etc. 

PER  CURIAM.  Order  (in  149  N.  Y.  Supp. 
803)  affirmed,  with  $10  costs  and  disbursements. 
Held,  that  the  motion  was  properly  denied  upon 
the  merits,  for  the  reasons  stated  in  the  opinion 
of  Mr.  Justice  Clark ;  also  for  the  reason  that 
such  a  motion  cannot  be  made  in  this  action 
after  judgment. 

BOBSON,  X,  not  sitting. 


BUFFALO  ELECTRO  PLATING  CO.,  Re- 
spondent, T.  DAY,  Appellant.  (Supreme  Court, 
Appellate  Division.  Fourth  Department.  May 
12,  1915.)  Action  by  the  Buffalo  Electro  Plat- 
ing Company  against  Alvin  W.  Day.  No  opin- 
ion.   Judgment  affirmed,  with  costs. 


BULEX.  Respondent,  ▼.  HASBROUCK,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Third  Department.  May  28,  1915.)  Action  by 
Homer  B.  Buley  against  Roswell  J.  Hasbronck. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 


BUNYAN  et  aL,  Respondents,  ▼.  COMMIS- 
SIONERS OF  PALISADES  INTERSTATE 
PARK  et  al..  Appellants.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  May  14, 
1915.)  Action  by  Helen  A.  Bunyan,  as  execa- 
trix,  etc.,  and  others,  against  the  Commissioners 
of  the  Palisades  Interstate  Park  and  others, 
impleaded  with  the  Conklin  &  Foss  Company. 
No  opinion.  Motion  denied.  See,  also,  153  N. 
Y.  Supp.  622. 


BURGESS,  Appellant,  ▼.  NEW  TORK 
CENT,  ft  H.  R.  R.  CO..  Respondent.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
April  28,  1915.)  Acticu  by  George  Burgess 
against  the  New  York  Central  ft  Hudson  River 
Railroad  Company.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 


In  re  BURNETT.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  17, 
1915.)  In  the  matter  of  the  application  of  Hel- 
en D.  Burnett  for  the  payment  of  an  award  on 
damage  parcel  No.  2  in  the  Van  AJst  Avenue 
school  site  proceeding.  No  opinion.  Referee's 
report  confirmed,  and  referee's  fees  fixed  at  the 
sum  of  $350,  the  expense  of  the  proceedings  to 
be  paid  by  the  petitioner.  Settle  order  on  no- 
tice before  Mr.  Justice  Carr.  See,  also,  163 
App.  DiT.  968, 148  N.  Y.  Supp.  1108. 


BURNS  V.  SPIEGEL  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  June  11. 
1915.)  Action  by  John  A.  Bums  against  Max 
Spiegel,  impleaded  with  others.  No  opinion. 
Motion  denied  with  $10  costs.  Order  filed.  See. 
also,  153  N.  Y.  Supp.  1108. 


BURNS  T.  SPIEGEL  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  June  11, 
1915.)  Action  by  John  A.  Bums  against  Max 
Spiegel,  impleaded  with  others.  No  opinion. 
Application  denied,  with  $10  costs.  Order  sign- 
ed   See,  also,  153  N.  Y.  Supp.  1108. 


BURTON  V.  W.  BURTON  &  CO.  et  al.  (No. 
7319.)  (Supreme  Court,  Appellate  Division, 
First  Department  May  21,  1916.)  Appeal 
from  Trial  Term,  New  York  County.  Action  by 
Lillian  A.  Burton  against  W.  Burton  &  Co.  and 
others.  From  judgment  entered  upon  the  ver- 
dict of  a  jury,  and  fron  an  order  denying  a  mo- 
tion for  a  new  trial,  defendants  appeaL  Judg- 
ment and  order  reversed,  and  new  trial  granted. 
See,  also,  152  N.  Y.  Supp.  1149.  James  Demp- 
sey,  of  Peekskill,  fw  appellants.  George  H.  Co- 
rey, of  New  York  City,  for  respondent. 

PER  CURIAM.  We  think  that  the  finding 
of  the  jury  that  there  was  a  delivery  of  this 
stock  by  the  defendant  Burton  to  the  plaintiff 
was  against  the  weight  of  evidence.  The  Judg- 
ment and  order  are  therefore  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellants  to 
abide  event.    Order  filed. 

LAUGHLIN  and  SCOTT,  JJ..  disaent,  and 
vote  for  affirmance. 
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BYRNE  T.  BECKMAN  et  aL  (Supreme 
Court,  Appellate  Division,  Third  Department. 
May  21,  1915.)  Action  by  Richard  A.  Byrne 
against  William  L.  Beckman  and  others.  No 
opinion.  Motion  granted,  upon  the  condition 
that  the  appellant  stipulates  that  no  finding 
upon  any  other  question  ot  fact  will  be  ques- 
tioned upon  the  appeal. 


OABONT,  Appellant,  v.  PENNSTtiVANIA  R. 
CO.,  Respondent.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  12,  1915.) 
Action  by  Michele  Caboni,  as  administrator, 
etc.,  against  the  Pennsylvania  Railroad  Com- 
pany. No  opinion.  Judgment  and  order  affirm- 
ed, with  costs.  

CALLAHAN,  Appellant  t.  CONEY  IS- 
LAND &  B.  R.  CO.,  Respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  17.  1915.)  Action  by  John  F.  Callahan 
against  the  Coney  Island  &  Brooklyn  Railroad 
Company. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows :  Judgment  reversed,  and  new  trial 
granted,  costs  to  abide  the  event,  upon  the 
ground  that  the  evidence  given  on  the  trial  was 
such  that  the  jury  might  have  found  an  absence 
of  reasonable  grounds  to  justify  an  honest  belief 
of  plaintifiE's  guilt,  and  the  question  whether  de- 
fendant acted  with  ordinary  prudence  was  for 
the  jury. 

STAPIiETON,  J.,  dissenta. 


CALTJWAERT  v.  SOHAPIRO.  (Supreme 
Court  Appellate  Division,  First  Department 
June  11,  1915.)  Action  by  Prosper  (3aluwaert 
against  Jacob  Schapiro.  No  opinion.  Applica- 
tion denied,  with  $10  costs.  Order  signed. 
See,  also.  152  N.  Y,  Supp.  1016. 


In  re  CAMERON.  (Supreme  Court  Appel- 
late Division,  Second  Department.  June  17, 
1915.)  In  the  matter  of  the  application  of  Al- 
fred L.  Cameron  for  admission  to  the  bar.  No 
opinion.  Matter  referred  to  the  committee  on 
character. 


OANDEB,  Respondent  v.  MASONIC  PRO- 
TECTIVE A  SS'N,  Appellant  (Supreme  Court 
Appellate  Division,  Fourth  Department  April 
28,  191S.)  Action  by  Frank  E.  Candee  against 
the  Masonic  Protective  Association.  No  opin- 
ion.   Judgment  and  order  affirmed,  with  costs. 


CABNEGIB  TRUST  CO.  v.  KISTLER  et 
cL  (Supreme  Court,  Appellate  Division,  First 
Department  May  14,  1915.)  Action  by  the 
Carnegie  Trust  Company  against  Milton  S. 
Eistter,  impleaded  with  others.  No  opinion. 
Application  granted.  Order  signed.  See,  also, 
89  Misc.  Rep.  404,  152  N.  Y.  Supp.  240. 


CARBODI,  Respcodent  t.  TRINKINO,  Ap- 
pellant (Supreme  CJoort,  Appellate  Division, 
Second  Department.  June  4,  1915.)  Action  by 
Antonio  Carrodi  against  Nicolo  Trinkino.  No 
opinion.  Judgment  and  order  of  the  County 
Court  of  Westchester  (bounty  unanimously  af- 
firmed, with  costs. 


CARROLL,  Respondent,  v.  CITY  OF  NEW 
YORK,  Appellant.  (Supreme  Court  Appellate 
Division,  First  Department  June  4,  1015.) 
Action  by  Ralph  W,  Carroll  against  the  City 
of  New  York.  J.  F.  O'Brien,  of  New  York 
City,  for  appellant  E.  J.  McCrossin,  of  New 
York  City,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.    Order  filed. 

HOTCHKISS,  J.,  dissents. 


CASEY,  Appellant  v.  CASEY  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  May  W^  1915.)  Ac- 
tion by  Thomas  J.  Casey  against  William  Casey 
and  others.  No  opinion.  Judgment  (in  87  Misc. 
Rep.  414,  150  N.  Y.  Supp.  896)  unanimously 
affirmed,  with  coats. 


CASSEL  T.  CITY  OF  NEW  YORK.  (Su- 
preme (3onrt  Appellate  Division,  First  Depart- 
ment June  18,  1915.)  Action  by  Josephine 
Cassel  as  Administratrix  against  the  City  of 
New  York.  No  opinion.  Motion  denied,  with 
$10  costs.  Order  filed.  See,  also,  153  N.  Y. 
Supp.  410. 


CATALANO,  Respondent  v.  THOMSON  et 
al.,  Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  11,  1915.)  Ac- 
tion by  Anna  Catalano  against  William  A. 
Thomson  and  others.  No  opinion.  Judgment 
modified,  by  reduction  of  the  debt  from  $2,000 
to  $1,500,  and,  as  so  modified,  affirmed,  with- 
out costs. 


CATHOLIC  FOREIGN  MISSIONARY  SO- 
CIETY OF  AMERICA,  Inc.,  Respondent,  v. 
OUSSANI,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  17, 
1915.)  Action  by  the  Catholic  Foreign  Mis- 
sionary Society  of  America,  Incorporated, 
against  Joseph  Oussani,  and  another.  No  opin- 
ion. Motion  granted.  See,  tiao,  157  App.  Dir. 
883,  142  N.  Y.  Supp.  lUl. 


GAYANAGH,  Appellant  ▼.  SEA  BEACH 
R.  CO.  et  al.,  Respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
4,  1914.)  Action  by  Margaret  Cavanagh,  by 
Kate  Cavanagh,  her  guardian  ad  litem,  against 
the  Sea  Beach  Railroad  (Company  and  the 
Brooklyn  Heights  Railroad  Company.  No  opin- 
ion. Judgment  and  order  reversed,  and  new 
trial  granted,  costs  to  abide  the  event,  unless 
within  20  days  defendants  stipulate  that  the 
judgment  be  modified,  by  striking  out  the  costs 
to  defendants,  in  which  event  the  judgment  and 
order  are  unanimously  affirmed,  without  costs. 
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CEDARBAUM  v.  NEW  TOKK  RYS.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  11,  1915J  Action  by  Laura 
Cedarbaum  against  Mew  York  Railways  Com- 
pany. No  opinion.  Application  denied,  with 
|10  costs.    Order  signed. 


CENTRAL  BANK  OF  WESTCHESTER 
COUNTY,  Respondent,  v.  TRI-STATE  SUP- 
PLY CO.,  Appellant,  et  al.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
17,  1915.)  Action  by  the  Cfentral  Bank  of 
Westchester  County  against  the  Tri-State  Sup- 
ply Company  and  Albert  H.  Smith. 

PER  CURIAM.  The  parties  hereto  stipulat- 
ing in  open  court  that  this  case  ma^  be  disposed 
of  by  a  court  of  four,  the  decision  is  as  follows: 
Judgment  affirmed,  with  costs. 


(3HAPMAN  V.  BROADWAY  IMPROVE- 
MENT CO.  et  al.  (Supreme  Ck>urt,  AppeUate 
Division,  First  Department  June  11,  1915.) 
Action  by  Hannah  Chapman,  as  administratrix, 
against  the  Broadway  Improvement  Company 
and  another.  No  opinion.  Motion  to  open  de- 
fault denied.  Motion  to  dismiss  appeal  granted, 
with  $10  costs.    Order  filed. 


CHESTNUT,  Appellant,  v.  NEW  YORK 
CONSOL.  R.  CO.,  Respondent  (Supreme 
Ciourt,  Api)ellate  Division,  Second  Department 
May  14,  1915.)  Action  by  Harry  Chestnut 
against  the  New  York  Consolidated  Railroad 
Company. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by.  a  court  of  four,  the  decision  is 
as  follows:  Judgment  and  order  reversed,  and 
new  trial  granted,  costs  to  abide  the  event,  by 
reason  of  the  charge  at  folio  134,  inasmuch 
as  it  seems  to  withdraw  from  the  jury  consid- 
eration of  the  causes  of  the  sign  falling,  which 
were  submitted  to  the  jury  in  the  main  charge. 
At  least  the  jury  may  have  been  led  to  such  con- 
clusion. Rehearing  granted,  153  N^  Y. 
Supp.  1110. 


CHESTNUT,  Appellant,  v.  NEW  YORK 
CONSOIi.  R.  CO.,  Resiiond.ent  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  17,  1915.)  Action  by  Harry  Chestnut 
against  New  York  Consolidated  Railroad  Com- 
pany. No 'opinion.  Motion  for  reargument  (of 
153  N.  Y.  Supp.  1110)  granted,  and  case  set 
down  for  Monday,  September  27,  1915. 


CICIARELLI  Appellant,  v.  BIXBY  et  aL, 
Respondents.  (Supreme  Court,  AppeUate  Divi- 
sion, Fourth  Department  April  28,  1915.)  Ac- 
tion by  Martina  Clciarelli,  as  administratrix, 
etc.,  against  James  W.  Bixby  and  others.  No 
opinion.  Motion  granted,  and  appeal  dismissed, 
with  costs.    See,  also,  147  N.  Y.  Supp.  1108. 


CITY  OP  NEW  YORK  Appellant,  t.  Mc- 
AliLISTER  STEAMBOAT  C(5.,  Respondent 
(Supreme  Court,  Appellate  Division,  First  De- 


partment May  28,  1915.)  Action  by  the  (Sty 
of  New  York  against  the  McAUister  Steamboat 
Company.  W.  H.  King,  of  New  York  City, 
for  appellant.  N.  Zabriskie,  of  New  York  Ci^, 
for  respondent  No  opinion.  Order  reversed, 
with  $10  costs  and  disbursements,  and  motion 
denied,  with  $10  costs,  on  anthority  of  Cite  of 
New  York  v.  Chase,  Talbot  &  Co.,  206  N.  Y.  1, 
99  N.  E.  143.    Order  filed. 

CLARK,  Appellant,  ▼.  SPENCER  et  aL,  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  May  6,  1915.)  Action  by 
William  Clark  against  Euner  Spencer  and  oth- 
ers. 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  granted,  as  to  the  defendant  Harriet  Ful- 
ler, with  costs  to  appellant  to  abide  event 
Judgment  affirmed  as  to  the  defendants  Elmer 
Spencer,  James  Fuller,  and  Henry  Coscom, 
with  one  bill  of  costs  to  the  defendant  Elmer 
Spencer.  Held,  that  the  evidence  presented  t 
question  of  fact  as  to  the  liability  of  the  defend- 
ant Harriet  Fuller. 


COGLIO,  Respondent,  t.  BRADLEY  C!OX- 
TRACTINQ  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  First  Department  June 
18,  1915.)  Action  by  Nicola  Coglio  against  tbe 
Bradley  Contracting  Company.  F.  L.  C.  Keat- 
ing, of  New  York  City,  for  appellant  J.  A- 
Hilton,  of  New  York  City,  for  respondent  >> 
opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 

CLARKE,  J.,  dissents. 

COHEN,  Respondent,  v.  EAGLE  PENCIL 
CO.  et  al..  Appellants.  (Supreme  (Tonrt,  Ap- 
pellate Division,  Second  Department  June  i. 
1915.)  Action  by  Max  Cohen  against  the  Eafli- 
Pencil  Company  and  another.  No  opinion.  Mc- 
tion  granted,  with  $10  costs.  S««,  also,  153 
N.  Y.  Supp.  170. 

COLVIN,  Respondent,  v.  BAMSDELL,  Ap- 
pellant, et  al.  (Supreme  Court  Appellate  Diri- 
sion.  Second  Department.  May  25,  1915.)  Ac- 
tion by  Lena  Colvin  against  James  A.  P.  Ram»- 
dell  and  another.  No  opinion.  Interlocutory 
judgment  unanimously  affirmed,  with  costs. 

CONRAD,  Respondent,  v.  LEWIS  PUB. 
CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  Department  May  28,  1915.) 
Action  by  Reine  Conrad  against  the  Lewis 
Publishing  Company.  B.  Patterson,  of  New 
York  City,  for  appellant.  E.  E.  Hoenig,  of 
New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disbutae- 
ments.    Order  filed. 

CONTE,  Appellant,  ▼.  CONTB,  Bespondent 
(Supreme  Cotirt,  Appellate  Division,  First  De- 
partment May  28,  1915.)  Action  by  Raffaele 
Conte  against  Rosina  Conte.  G.  B.  Mason,  of 
New  York  C!ity,  for  appellant  No  oinnion. 
Order  affirmed.    Order  filed. 
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CONTENT,  Bespondent,  v.  OLIVER,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department.  June  4.  1915J  Action  by 
Hawy  Content  against  William  J.  Oliver.  li. 
B.  Williams  of  Nev?  York  City,  for  appellant 
S.  P.  Goldman,  of  New  York  City,  for  respond- 
ent 

PER  CURIAM.  The  finding  that  plaintjtf 
was  entitled  to  recover  '5600  attorneys'  fees 
reversed,  and  judgment  modified,  by  deducting 
said  amount  therefrom,  and,  as  so  modified, 
affirmed,  without  costa.    Settle  order  on  notice. 


CONTINENTAL,  SECURITIES  CO.  et  al., 
Appellants,  v.  NEW  YORK  CENT.  R  CO. 
et  al..  Respondents.  (Supreme  Court,  Appel- 
late Division,  Second  Department  June  4, 
1915.)  Action  by  the  Continental  Securities 
Company  and  Clarence  H.  Venner,  as  stock- 
holders, against  the  New  York  Central  l^ailioad 
Company  and  another.  No  opinion.  Motion 
granted,  without  costs.  See,  also,  163  N.  Y. 
Snpp.  879. 


COOPER  V.  NOROVE.  (Supreme  Court, 
Appellate  Division,  First  Department  May  28, 
1915.)  Action  by  Edwin  Q.  Cooper  against 
Isaac  Norove.  No  opinion.  Motion  granted, 
unless  appellant  complies  with  terms  stated  in 
order.  Order  filed.  See,  also,  165  App.  Div. 
807,  149  N.  y.  Supp.  1076. 


CORBY  COMMISSION  CO.,  Appellant,  v. 
GILLiAN,  Respondent.  (Supreme  Court  Ap- 
pellate Division,  First  Department.  May  14, 
1915.)  Action  by  the  Corby  Commission  Com- 
pany against  John  Gillan.  E.  W.  McMahon, 
of  New  York  City,  for  appellant  M.  B.  Blu- 
menthal,  of  New  York  City,  for  respondent 
IS'o  opinion.  Order  affirmed,  with  $10  costs 
and  disbnrsements.    Order  filed. 


COSTBLLO,  Respondent,  t.  TAYLOR,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Third  Department  May  28,  1916.)  In  the 
matter  of  the  claim  of  Daniel  Costello  for 
compensation  under  the  Workmen's  Compensa- 
tion Law  against  George  C.  Taylor,  as  presi- 
dent of  the  American  Express  Company.  (Claim 
No.  16548.)  No  opinion.  Award  unanimously 
affirmed. 


In  re  COX.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  June  17,  1916.) 
In  the  matter  of  the  application  of  Ethel  A. 
Cox,  as  administratrix  of  Agnes  L.  Frederick, 
deceased.  No  opinion.  Appeal  diamissed  by  de- 
fault, with  costs. 


GUINSBURG,  Respondent,  ▼.  LITTAUER, 
Appellant,  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department  May  21,  1915.) 
Action  by  Nathan  M.  Guinsburg  against  I<ud- 
■wis  Littauer,  impleaded  with  others.  M.  H. 
Ellison,  of  New  York  City,  for  appellant    S.  S. 


Hamburger,  of  New  York  City,  for  respondent 
No  opinion.  Judgment  affirmed,  with  costs. 
Order  filed. 


CUTTING,  Appellant,  v.  COATSWORTH, 
Respondent  (Supreme  Court,  AppeUnte  Divi- 
sion, Fourth  Department  April  28,  1915.) 
Action  by  Charles  H.  Cutting  against  Edward 
B.  Coatsworth,  as  executor,  etc.  No  opinion. 
Appeal  dismissed,  without  costs,  upon  stipula- 
tion filed. 


DAILEY  et  al..  Appellants,  t.  CITY  OP 
NEW  YORK,  Respondent  (Supreme  Court, 
Appellate  Division.  First  Department  June 
11,  1915.)  Action  by  John  D.  Dailey  and  an- 
other against  the  City  of  New  York.  E.  Ash, 
of  New  York  City,  for  appellants.  E-  C.  Kin- 
dleberger,  of  New  York  City,  for  respondent. 
No  opinion.  Order  (in  86  Misc.  Rep.  86, 149  N. 
Y.  Supp.  109)  afBrmed,  with  $10  costs  and 
disbursements.    Order  filed. 


DAVIS,  Appellant,  t.  SEWARD  et  aL,  Re- 
spondents. (Supreme  C!ourt  Appellate  Divi- 
sion, Second  Department.  May  14,  1915.)  Ac- 
tion by  Buell  G.  Davis,  individually  and  as 
executor,  etc.,  against  George  W.  Seward,  as 
administrator,  etc,  and  others.  No  opinion. 
Motion  granted,  pursuant  to  the  powers  con- 
ferred by  chapter  553  of  the  Laws  of  1915, 
amending  section  231  of  the  Code  of  Civil  Pro- 
cedure, and  appeal  sent  to  the  Appellate  Divi- 
sion in  the  Fourth  Department  See,  also,  152 
N.  Y.  Supp.  1106. 


DAYTON,  Respondent,  t.  BAILEY,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Svic- 
ond  Department  June  11,  1915.)  Action  by 
Jennie  A.  Dayton  against  Walter  E.  Bailey. 
No  opinion.    Judgment  affirmed,  with  costs. 


DE  BAUN,  Appellant,  ▼.  PARDEE  etal..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  17,  1015.)  Ac- 
tion by  AJonzo  E.  De  Baun  against  Fred  W. 
Pardee  and  others. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  opsn  court  Uiat  this  case  may  be 
disposed  of  by  a  court  of  four,  the  judgment  is 
as  follows :  Judgment  (in  139  M.  Y.  Supp.  1077) 
affirmed,  with  costs. 

DE  CAUMONT  et  al..  Appellants,  v.  TRUS- 
TEES OP  ROMAN  CATHOLIC  CHURCH 
OF  ST.  LOUIS  et  aL,  Respondents.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  12,  1915.)  Action  by  Henry  Le  (3outeulx 
De  Oumont  and  others  against  the  Trustees 
of  the  Roman  Catholic  Church  of  St  Louis 
and  others.  No  opinion.  Order  modified,  so  as 
to  provide  that  the  stay  of  proceedings  shall 
not  prevent  service  of  notice  of  appeal  from 
the  judgment,  if  so  advised,  and,  as  so  modified, 
affirmed,  without  costs  of  this  appeal  to  either 
party. 
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DH  CORDOVA,  Appeflant,  T.  SANVILLH, 
BeBpondent.  (Supreme  Court,  Appellate  Divi- 
sion, EHrst  Department.  June  11,  1915.)  Ac- 
tion by  Evelyn  De  Cordova,  as  executrix  and 
trnstee,  against  Arthur  J.  SanviUe.  W.  F. 
Unger,  of  New  York  City,  for  appellant  O.  C. 
Sommerich,  of  New  York  City,  for  respondent 
No  opinion.  Order  reversed,  with  flO  costs 
and  disbursements,  and  motion  denied,  with 
$10  costs.  Order  filed.  See,  also.  161  N.  Y. 
Supp.  1112. 


DB  LA  GARDELLE,  Appellant,  ▼.  HAMP- 
TON CO.,  et  al.,  Respondents.  (Supreme 
Court,  Appellate  Division,  Third  Department 
May  28,  1915.)  In  the  matter  of  the  claim  of 
Anna  de  la  Gardelle  for  compensation  for  her- 
self and  child  for  the  death  of  Peter  de  la  Gar- 
delle, against  the  Hampton  Company,  employer, 
and  the  Fidelity  &  Deposit  Company  of  Mary- 
land, insurance  carrier.  No  opinion.  Motion 
granted.  Order  to  be  submitted  to  the  Attor- 
ney General.    See,  also,  153  N.  Y.  Supp.  162. 

DBLAHDNT,  Respondent,  T.  ENTBRNA- 
TIONAL  R.  CO.  et  al.,  Appellants.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
May  12,  1915.)  Action  by  Raymond  A.  Dela- 
hunt  against  tne  International  Railway  Com- 
pany and  another.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

DEMPSHY,  Appellant,  v.  CITY  OF  NEW 
YORK,  Respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  4, 
1915.)  Action  by  Margaret  Dempsey,  an  infant, 
by  Annie  Dempsey,  her  guardian  ad  litem, 
against  the  City  of  New  York.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs,  on  authority  of  Foster  v.  City  of  New 
York,  152  N.  Y.  Supp.  1111,  decided  AprU  1, 
1915.  

DBZBNDORF,  Respondent,  v.  POPPKB,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  May  7,  1915.)  Action  by 
Alexander  Dezendorf,  an  infant,  etc.,  against 
John  F.  Poppke.  No  opinion.  Motion  for  stay 
granted,  on  condition  that  defendant  prosecute 
the  appeal,  place  the  case  on  the  nonenumerat- 
ed  calendar  for  May  14,  1915,  and  be  ready  for 
argument  when  reached;  otherwise,  motion  de- 
nied, with  $10  costs.    See,  also,  153  N.  Y.  Supp. 


DBZBNDORF,  Respondent,  v.  POPPKBl,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  May  28,  1915.)  Action  by 
Alexander  Dezendorf,  an  infant,  etc.,  against 
John  F.  Poppke. 

PER  CURIAM.  Although  defendant  did  not 
seek  a  bill  of  particulars  till  on  the  eve  of  triiQ, 
there  is  no  evidence  that  plaintiff  had  been 
harmed  by  such  delay,  since,  if  ready  to  go  to 
trial,  plaintiff  must  know  what  he  is  undertak- 
ing to  prove,  and  hence  can  give  the  particulars 
asked  for.    Mere  laches,  without  other  prejudice 


to  plaintiff,  is  not  a  safficient  gronnd  to  deny 
such  application.  Convery  v.  Marrin,  128  App. 
Div.  265,  112  N.  Y.  Supp.  673.  The  order  of 
the  County  Court  of  Kings  County,  denying 
motion  for  a  bill  of  particulars  on  the  ground  oi 
laches,  is  therefore  reversed,  with  $10  costs  snd 
disbursements.    See,  also,  153  N.  Y.  Supp.  1112. 


In  re  DOBBS.  (Supreme  Court,  Appellate 
Division,  First  Department  May  21,  1015.) 
In  the  matter  of  WUloughby  B.  Dobbs,  an  at- 
torney.    No  opinion.     Referred  to  Hoa  Henry 

A.  Gildersleeve,  official  referee.  Settle  order  on 
notice. 

DONNELLY,  AppeUaut,  ▼.  H.  O.  *  A.  L 
PIBRCY  CONTRACTING  CO.,  Respondent 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  18,  1915.)  Action  by  Teresa 
M.  Donnelly,  as  ancillary  executrix,  against  the 
H.  C.  &  A.  I.  Piercy  Contracting  Company.    T. 

B.  Chancellor,  of  New  York  City,  for  appellant 
PER    CURIAM.      Judgment    affirmed,    with 

costs,  on  Drevailing  opinion  on  former  appeal, 
161  App.  Div.  864,  147  N.  Y.  Supp.  73.  Order 
filed.  See.  also,  163  App.  Div.  SK,  147  N.  I. 
Supp.  IIOS. 

LAUGHLIN  and  CLARKE.  JJ„  dissent,  on 
former  opinion  of  LAUGHLIN,  J. 


DOUGHERTY,  Appellant,  v.  CITY  OF 
NBW  YORK,  Respondent  (Supreme  Court 
Appellate  Division,  First  Department.  May  21. 
1915.)  Action  by  J.  Hampden  Dougherty 
against  the  Oity  of  New  York.  L.  L.  Kellogg,  of 
New  York  City,  for  appellant  J.  F.  O'Brien,  of 
New  York  City,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Order 
filed. 

DOUGLAS,  Respondent  ▼.  OITY  OF  NEW 
YORK,  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department.  May  28,  19t5.i 
Action  ^  Caroline  E.  Douglas  against  tlie  City 
of  New  York.  No  opinion.  Judgment  and  ordtf 
unanimously  affirmed,  with  costs. 


DRISCOLL,  Appellant,  v.  HOARD,  Respond- 
ent (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  12,  1916.)  Action  by 
Mary  A.  Driscoll,  as  administratrix,  etc.,  against 
Volney  A.  Hoard. 

PER  CURIAM.  Judgment  entered  in  favor 
of  plaintiff  vacated  and  set  aside.  Judgment 
and  order  appealed  from  reversed,  and  motion  for 
new  trial  granted,^with  costs  to  the  an'>elliint 
to  abide  event  Held,  that  the  evidence  wa» 
sufficient  to  make  out  a  case  for  the  jury;  thst 
the  trial  court  properly  decided  that  the  verdict 
was  against  the  weight  of  the  evidence,  and 
should  have  awarded  a  new  trial,  instead  of 
granting  the  nonsuit  after  taking  the  verdict  of 
the  jury.  

DUDLEY  T.  DUDLEY.  (No.  7347.)  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment    May  14,  1915.)     Appeal  from   Special 
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Term,  New  Tork  County.  Action  by  Marie 
Dudley  a^iainst  Edward  Dudley.  From  on  or- 
der granting  defendant's  motion  to  dismiss  the 
action  and  to  vacate  all  proceedings,  plaintiff 
appeals.  Beversed,  and  motion  denied.  Lemuel 
Skidroore,  Jr.,  of  New  York  City,  for  appellant. 
Alfred  Beekmann,  of  New  York  City,  for  re- 
spondent. 

PEK  CURIAM.  It  is  clear  that  the  court 
has  jurisdiction  of  the  cause  of  action,  and  noth- 
ing appears  to  justify  the  court  in  refusing  to 
continue  jurisdiction.  The  order  appealed  from 
Is  therefore  reversed,  with  |10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10 
costs.     Order  filed. 

DUNN,  Appellant,  v.  McMTJLLBN,  SNARE 
A  TRIEST,  Inc.,  Respondent  (Supreme  Court, 
Appellate  Division,  First  Department  June 
18,  1915.)  Action  by  Raymond  Dunn  against 
McMullen,  Snare  &  Triest  Incorporated.  C. 
Trosk,  of  New  Tork  City,  for  appellant  J.  B. 
Ealsey,  of  New  York  City,  for  respondent  Or- 
der affirmed,  with  costs.    Order  filed. 

DUNN  T.  BUPPBBT.    (Snpreme  Court  Ap- 

Jellate  Division,  First  Department  May  14, 
915.)  Action  by  Michael  Dunn,  Jr..  an  infant, 
etc.,  against  Jacob  Ruppert  No  opinion.  Mo- 
tion denied,  with  $10  costs.  Order  filed.  See, 
also,  166  App.  Div.  390,  161  N.  Y.  Supp.  662. 

DURYBA,  Respondent,  ▼.  MONACO  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  Jnne  11,  1915.)  Ac- 
tion by  Charles  W.  Duryea  against  Pasquale 
Monaco  and  another.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbnrsements. 


EBLING  BREWING  CO.  v.  PETER.  (Su- 
preme Court,  Appellate  DivisicHi,  First  Depart- 
ment May  28,  1915.)  Action  by  the  Ebling 
Brewing  Company  against  Hermine  Peter.  No 
opinion.  Application  denied,  with  $10  costs. 
Order  signed. 


B.  F.  INGRAHAM  ADVERTISING  CO., 
Kespondent,  v.  NATIONAL  6,  10  &  25  CENT 
llAGAZINE,  Inc.,  Appellant  (Supreme  Court, 
Appellate  Division,  First  Department.  May  21, 
1015.)  Action  by  the  B.  F.  Ingraham  Adver- 
tising Company  against  the  National  6,  10  & 
25  C>nt  Magazine,  Incorporated.  G.  J.  Gruen- 
berg,  of  New  York  City,  for  appellant  W.  K. 
Dnpreu  Jr.,  of  New  York  City,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.     Order  filed. 


EICHLER  V.  FISCHER.  (Supreme  Court, 
Appellate  Division,  First  Department  Decem- 
ber, 1914.)  Action  by  Lillie  G.  Eichler 
against  August  Fischer.  No  opinion.  Motion 
granted,  unless  appellant  complies  with  terms 
stntcd  In  order.  See,  also,  152  N.  Y.  Supp. 
1109. 


EISEN  et  aL  ▼.  BAUDOINB  et  aL  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  11,  1915.)  Action  by  Louis  Eisen 
and  anotiier  against  Charles  A.  Baudoine  and 
another.  No  opinion.  Application  granted. 
Order  signed. 


EISENBDRG  ▼.  SOHUCHMAN.  (Supreme 
Court,  Appellate  Division,  First  Demirtment. 
June  11,  1915.)  Action  by  Israel  H.  Eisenberg 
against  George  Schuchman.  No  opinion.  Ap- 
plication denied,  with  $10  coats.    Order  signed. 

ELLIOTT,  Respondent  v.  BEVANS,  Appel- 
lant, et  al.  (two  cases).  (Snpreme  Court,  Appel- 
late Division,  Third  Department  May  28, 
1915.)  Action  by  Fred  P.  Elliott  against  Ly- 
man H.  Bevans,  impleaded  with  the  Elliott 
Land  (Corporation  and  others.  No  opinion.  Mo- 
tion granted,  unless  within  30  days  the  appel- 
lant serves  upon  the  respondent's  attorney 
printed  papers  and  pays  $10  costs  of  this  mo- 
tion, in  which  case  motion  is  denied. 


ENGEIx  Appellant,  v.  JAMES  D.  WAR- 
REN'S SONS  (X).,  Respondent  (Supreme 
Court,  Appellate  Division,  If'ourtb  Department 
May  6,  1915.)  Action  by  Louis  Engel,  Jr., 
against  the  James  D.  Warren's  Sons  Company. 
No  opinion.    Judgment  affirmed,  with  costs. 


ENTERPRISE  METAL  BEDSTEIAD  CO.  v. 
GATELY  FURNITDRE  CO.  (Supreme  Court 
Appellate  Division,  Second  Department  May 
14,  1915.)  Action  by  the  Enterprise  Metal  Bed- 
stead Company  against  the  Gately  Furniture 
Company.  No  opinion.  Motion  for  stay  denied, 
with  $10  costs. 


BRICSON,  Appellant  v.  BRADLEY  CON- 
TRACTING CO.,  Respondent  (Supreme 
Oourt,  Appellate  Division,  First  Deparfanent 
June  18,  1915.)  Action  by  Samuel  Ericson,  as 
administrator,  against  the  Bradley  Contracting 
Company.  H.  L.  Slobodin,  of  New  York  City, 
for  appellant  F.  L.  G.  Keating,  of  New  York 
CSty,  for  respondent.  No  opinion.  Judgment 
affirmed,  with  coats.  Order  filed.  See,  also,  150 
N.  Y.  Supp.  160. 


BSOOTT,  Respondent,  ▼.  NATIONAL 
SURETY  CO.,  Appellant  (Supreme  Court,  Ap- 
prllate  Division,  t'ourth  Department.  May  12, 
1915.)  Action  bv  Alice  B.  Escott,  as  adminis- 
tratrix, etc,  against  the  National  Surety*  Com- 
pany. No  opinion.  Judgment  affirmed,  with 
costs. 


ETTLINGBR  et  al..  Appellants,  t.  KRA- 
MER et  al..  Respondents.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  May  21, 
1915.)  Action  by  Ebie  H.  Kttlinger  and  others 
against  Albert  J.  Kramer  and  others,  impleaded, 
etc.    A.  S.  Bacon,  of  New  York  CSty,  for  ap- 
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pellaDta.  H.  W.  TJnger,  of  New  York  City,  for 
respondents.  No  opinion.  Judgment  affirmed, 
with  costs.  Order  filed.  See,  also,  151  N.  X. 
Supp.  1114. 


In  re  EXTENSION  OF  OTTILIA  ST.  (Su- 
preme CouBt,  Appellate  Division,  Fourth  De- 
partment. May  5,  191C.)  In  the  matter  of  the 
acquisition  of  lands  for  the  extension  of  Ottilia 
Street.  No  opinion.  Appeal  dismissed,  with- 
out costs,  upon  stipulation  filed. 


In  re  FANONI  et  al., 
pellate  Division,  Second 
1015.)    In  the  matter  of 
of  the  account  of  Emily 
as  trustee  of  Abbie  A. 
opinion.    Decree   of  the 
Kings  County  (88  Miac. 
Suppk  218)  affirmed,  with 


(Supreme  Court,  Ap- 
Department  June  4, 
the  judicial  settlement 
i.  Fanoni  and  another, 
Merrill,  deceased.  No 
Surrogate's  Court  of 
Rep.  442.  152  N.  X. 
costs. 


FANTON,  Respondent,  t.  EajI/IOTT,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Fourth  Department  April  28,  1915.)  Action 
by  Leonard  Fanton  against  Frank  Elliott  No 
opinion.    Judgment  affirmed,  with  costs. 

In  re  FARLET,  State  Excise  Com'r.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  11.  1915.)  In  the  matter  ef 
the  petition  of  William  W.  Farley,  as  State 
Commissioner  of  Excise,  for  an  order  revoking 
and  canceling  liquor  tax  certificate  No.  20973, 
issued  to  Joseph  H.  Miller. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Judgment  and  order  affirmed,  with 
costs.  See,  also,  163  App.  Div.  915,  147  N.  Y. 
Supp.  1110. 


FARNUM  T.  HARRISON.  (Supreme  Court, 
Appellate  Division,  First  Department  May  14, 
1915.)  Action  by*  William  Famom  against  Wil- 
liam H.  Harrison.  No  opinion.  Motion  grant- 
ed.   Order  filed.    See,  also,  162  N.  Y.   Supp. 

835; 


FEDEIRMAN,  Appellant,  ▼.  RIEGER,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department.  May  7,  1915.)  Action  by 
Philip  Federman  against  Carl  Rieger.  (Action 
No.   20    No   opinion.    Motion    for   rearj^ument 


(161 


Supp.  1115)  denied,  with  $10  costs. 


FERRIS»  Appellant  v.  McCLBNAHAN,  Re- 
spondent et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  4,  1915.)  Ac- 
tion by  Eugenie  V.  H.  Ferris  against  James 
McClenaban,  as  substituted  trustee,  impleaded 
with  others.  G.  Gordon,  of  New  York  Gity,  for 
appellant  H.  M.  Haviland,  of  New  York  Gity, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.    Order  filed. 

INGRAHAM,  P.  J.,  dissents. 


FIOHTER,  Respondent,  v.  HALL  et  al,  Ap- 
pellants. (Supreme  Court,  Appellate  Division. 
Second  Department  May  14,  1915.)  Action  by 
Frank  A.  Fichter  against  Lillian  A.  Hall  and 
others. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  dedision  is 
as  follows:    Judgment  affirmed,  with  costs. 


In  re  FIRESTONE.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  May  21, 
1915.)  In  the  matter  of  Charles  Firestone,  an 
attorney.  No  opinion.  Referred  to  Hon.  Roger 
A.  Pryor,  oCBcial  referee.  Settle  order  on  no- 
tice. 


FIRST   NAT.   BANK   OF   LITCHPIELD, 

Respondent  ▼.  JONES  et  al.,  Appellants.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  28,  1915.)  Action  by  F^rst  Na- 
tional Bank  of  Litchfield  against  Mary  E.  Jones 
and  another.  J.  E.  Coleman,  of  New  Yoric 
City,  for  appellants.  D.  W.  Richards,  of  Nev 
York  City,  for  respondent  No  opinion.  Jnd|- 
ment  and  order  affirmed,  with  costa.  Order 
filed. 

FISHMAN,  Appellant,  v.  BAUMSTEIN,  Be- 
Bpondeut  (Supreme  Court  Appellate  Division, 
First  Department  May  21,  1915.)  Action  by 
Isaac  Fishman  against  William  Banmstein.  J. 
Bogart,  of  New  York  City,  for  appelant  A. 
A.  Mayper,  of  New  York  City,  u>r  respond- 
ent. No  opinion.  Determination  (150  X.  T. 
Supp.  101)  affirmed,  with  costs,  and  judgment  to 
be  entered  under  the  stipulation,  dismissing  com- 
plaint, with  costa  Order  filed.  See,  also,  151 
N.  Y.  Supp.  1U6. 

FITZGERALD  ▼.  KELLY.  (Supreme  Court, 
Appellate  Division,  First  Department  May  28, 
1915.)  Action  by  Harry  J.  Fitzgerald  again* 
Walter  C.  Kelly.  No  opinion.  Applicatign 
granted.  Order  signed.  See,  also,  153  N.  X. 
Supp.  1114. 


FITZGERALD  v.  KELLY.  (Supreme  Court 
Appellate  Division,  First  Department  May  2&, 
1915.)  Action  by  Harry  J.  Fitzgerald  against 
Walter  C.  Kelly.  No  opinion.  Motion  for  stay 
granted.  Settle  order  on  notice.  See,  also,  133 
N.  Y.  Supp.  1114. 


FLEMING  V.  BACON.  (Supreme  Court  Ap- 
pellate Division,  First  Department  May  ^ 
1915.)  Action  by  George  H.  Fleming  against 
Jessie  B.  Bacon.  No  opinion.  Motion  granted, 
with  $10  costs.    Order  filed. 


FLYNN,  Appellant  ▼.  FLTNN,  Respondent 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  14,  1915.)  Action  by  Martha 
V.  B'lynn  against  Timothy  A.  Flynn.  A.  Mer- 
chant Jr.,  of  New  York  City,  for  appellant 
E.  A.  Scott,  ot  New  York  Gity,  for  respondent 
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No  opinion.  Order  affirmed,  without  costs, 
without  prejudice  to  application  by  plaintiff  to 
compel,  upon  proper  demand,  the  payment  of 
th«  aUmony  nnpaid  since  July  1,  1914.  Order 
eied.  

FOGARTT,  Respondent,  ▼.  NEW  YORK 
DOCK  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  7, 
1915.)  Action  by  Joseph  Fogarty  against  the 
New  York  Dock  Company.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements, 
which  may  be  set  off  against  the  former  judg- 
ment, npon  the  ground  that  the  defendant,  by 
participating  In  tiie  progress  of  this  action,  has 
waived  its  right  to  the  stay.  See,  also,  167 
App.  Diy.  024,  142  N.  Y.  Supp.  625. 


FORD  T.  JOHN  WANAMAEER.  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  14,  1915jl  Action  by  Emily  M.  Ford 
against  John  Wanamaker.  No  opinion.  Mo- 
tion denied,  with  $10  costs,  without  prejudice 
to  a  motion  at  Special  Term.  Order  filed. 
See,  also.  165  App.  Div.  284,  100  N.  Y.  Supp. 
795. 

FORD,  Respondent,  v.  NEW  YORK,  N.  H. 
&  H.  R.  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  18, 
1915.)  Action  by  Alice  Ford,  as  administratrix. 
against  the  New  York,  New  Haven  &  Hartford 
Railroad  Company.  J.  W.  Carpenter,  of  Brook- 
lyn, for  appellant  T.  J.  O'Neill,  of  Yonkers, 
for  respondent  No  opinion.  Judgment  and 
order  affirmed,  with  costs.    Order  filed. 


FT.  STANWIX  CANNING  CO.,  Respond- 
ent V.  NEW  YORK  CENT.  &  H.  R.  R.  CO., 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  May  12,  1915.)  Ac- 
tion by  the  Ft  Stanwix  Canning  Company 
against  the  New  York  Central  &  Hudson  Itiver 
Railroad  Company.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 


FOX,  Appellant,  v.  MULLIGAN  et  al..  Re- 
spondents. (Supreme  Court  Appellate  Divi- 
sion, First  Department.  May  28,  1915.)  Ac- 
tion by  William  Fox  against  Lawrence  Mulli- 
gan and  another.  S.  E.  Rogers,  of  New  York 
City,  for  appellant  E.  Blumenstiel,  of  New 
York  City,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disborsements. 
Order  filed. 

FREAR  T.  LEWIS  et  al.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
18,  1015.)  Action  by  Frank  B.  Frear  against 
Alfred  H.  Lewis  and  another.  No  opinion. 
Motion  granted,  without  costs.  See,  also,  166 
App.  Div.  210,  151  N.  Y.  Supp.  486. 


FREEMAN.  Appellant  ▼•  LONG  ISLAND 
B.  CO.,  Respondent.  (Supreme  CJourt,  Appel- 
late  Division,    Second    Department     June  4, 


1015.)     Action  b(y  Louis  Freeman  against  the 
Long  Island  liailroad  Company. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  a  justice  may  be 
substituted  in  place  of  Burr,  J.,  deceased,  Mr. 
Justice  Mills  was  so  substituted.  Judgment 
unanimously  affirmed,  with  costs. 


FREEMAN,  Appellant,  t.  LONG  ISLAND 
R.  CO.,  Respondent  (Supreme  Court  Appel- 
late Division,  Second  Department  June  4, 
1915.)  Action  by  Robert  J.  Freeman,  an  in- 
fant, by  Louis  Freeman,  his  guardian  ad  litem, 
against  the  Long  Island  Railroad  Company. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  a  justice  may  be 
substituted  in  place  of  Burr,  J.,  deceased,  Mr. 
Justice  Mills  was  so  substituted.  Judgment 
unanimously  affirmed,  with  costs, 

FRIBOURG  V.  EMIGRANT  INDUSTRIAL 
SAVINGS  BANK.  (Supreme  Court,  Appellate 
Division,  First  Department  May  28,  1915.) 
Action  by  Louisa  Fribourg  against  Emigrant 
Industrial  Savings  Bank.  No  oninion.  Motion 
granted,  unless  appellant  complies  with  terms 
stated  in  order.  Order  filed.  See,  also,  88  Misc. 
Rep.  282,  151  N.  Y.  Supp.  807. 

FRIED  V.  NEW  YORK,  N.  H.  ft  H.  R.  CO. 

(Supreme  Court  Appellate  Division,  Second 
Department.  May  7,  1915.)  Action  by  Oscar 
Fried  against  the  New  York,  New  Haven  & 
Hartford  Railroad  Company.  No  opinion.  Mo- 
tion denied,  without  costs.  See,  also,  160  N. 
Y.  Supp.  1086. 


FRIED,  AppeUant  v.  NEW  YORK,  N.  H.  & 
H.  R.  Co.,  Respondent  (Supreme  Court  Ap- 
pellate Division,  Second  Department  June  11, 
1915.)  Action  by  Oscar  Fried  against  tlio  New 
York,  New  Haven  &  Hartford  Railroad  Compa- 
ny. Appeal  No.  1.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  diisbursements.  See, 
also.  153  N.  Y.  Supp.  1115. 

FRIED,  AppeUant  v.  NEW  YORK,  N.  H.  & 
H.  R.  CO.,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  11, 
1915.)  Action  by  Oscar  Fried  against  New 
York,  New  Haven  &  Hartford  Railroad  Compa- 
ny. (Appeal  No.  2.)  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbarsemeuts.  See, 
also,  153  N.  Y.  Supp.  1115. 

GAROFANO,  Respondent  t.  COVINO  et  al.. 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  May  28,  1915.)  Ac- 
tion by  James  Garofano,  as  administrator,  eta, 
against  Vincenzo  Covino  and  Sabino  Guarino. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs.  See,  also,  153  N.  Y. 
Supp.  1115. 

GAROPANO.  Respondent  t.  COVINO  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department    June  17,  1915.)    Ao- 
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tion  hj  James  Garofano,  as  admiDistrator 
aeainst  Vincenzo  Covlno  and  another.  No 
opinion.  Motion  denied.  See,  also,  153  N.  Y. 
Supp.  1116. 


GEERINO  ▼.  METROPOLITAK  BANK. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  11,  1915.)  Action  by  Alfred 
Geering  against  the  Metropolitan  Bank.  No 
opinion.    Application  granted.    Order  signed. 


GEORGE  A.  OHIi  &  COm  Respondents,  ▼. 
STANDARD  STEEL  SECTIONS,  Inc.,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department  May  28, 1915.)  Action  by 
George  A.  Ohl  &  Co.  against  the  Standard  Sted 
Sections,  Incorporated.  B.  Adler,  of  New  Tork 
Oity,  for  appellant.  J.  H.  Banton,  of  New 
York  City,  for  respondents.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
Order  filed. 


GERMAN-AMERICAN  COFFEE  CO.  ▼. 
DIEHL.  (Supreme  Court,  Appellate  Division, 
First  Department  June  11,  1915.)  Action  by 
German-American  Coffee  Company  against  Clar- 
ence A.  Diehl.  No  opinion.  Motion  granted. 
Questions  certified  as  stated  in  order.  Order 
filed.    See,  also,  152  N.  Y.  Supp.  1113. 

GBRMAN-AMEBIOAN  COFFEE  CO.  Y. 
O'NEIIjL.  (Supreme  Court,  Appellate  Divi- 
sion, First  I)epartment  May  14,  1915.)  Ac- 
tion by  the  German-American  Coffee  Company 
against  John  O'Neill.  No  opinion.  Motion 
granted.  Questions  certified  as  stated  in  order. 
Order  filed.    See,  also,  152  N.  Y.  Supp.  IIIS. 


GERSHANDOFF  v.  NEW  YORK  CON- 
SOL.  R.  CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  28,  1915.)  Ac- 
tion by  Benjamin  Gershandoff  against  the  New 
York  Consolidated  Railroad  Company.  No  opin- 
ion. Motion  to  dismiss  appeal  from  judgment 
S ranted,  and  motion  to  dismiss  appeal  from  or- 
er  denied.    Order  filed. 


GIBBS,  Respondent  ▼.  KNICKERBOCKER 
SAVING^  &  LOAN  CO.,  Appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment May  4,  1915.)  Action  by  Herbert 
H.  Gibbs  against  the  Knickerbocker  Savings  & 
Loan  Company.  No  opinion.  Motion  for  leave 
to  appeal  (from  166  App.  Div.  617.  152  N.  Y. 
Supp.  4)  to  the  Court  of  Appeals  denied. 


GILLIGAN,  Respondent,  ▼.  DB  CANT,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fot'rth  Department.  May  5,  1915.)  Action  by 
Bartholomew  A:  Gilligan,  as  trustee  in  bank- 
ruptcy, etc.,  against  Lincoln  G.  De  Cant 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

MERRELL,  J.,  not  sittinK. 


GILSEY  et  al.,  Respondents,  t.  LANCAS- 
TER, Appellant  (Supreme  Court  App^Ilat* 
Division.  First  Department  June  11,  1915.) 
Action  by  Henry  Gilsey  and  another  against 
Frederick  J.  Lancaster.  G.  C.  Fox,  of  New 
Tork  City,  for  appellant  S.  Kohn,  of  New 
York  City,  for  respondents.  No  opinion.  Or- 
der modified,  by  requiring  plaintiff,  as  a  condi- 
tion of  being  allowed  to  serve  an  amended  com- 
plaint, to  pay  all  costs  of  the  action  to  date, 
excepting  the  costs  of  the  former  appeal,  and, 
as  so  modified,  affirmed,  without  costs.  Settle 
order  on  notice.  See,  also,  164  App.  Div.  (163, 
150  N.  Y.  Supp.  178. 


GIOFRIDA,  Respondent,  t.  EASTER- 
BROOK.  Appellant  (Supreme  Oo^xrt,  Appel- 
late Division,  Fourth  Department  April  2S, 
1915.)  Action  by  Julia  Giofrida  against  Isaac 
N.  Easterbrook.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 


OTJINTINl,  Appellant,  ▼.  THOAfPSON.  Re- 
spondent (Supreme  Court  Appellate  Division. 
First  Department  May  28.  1915.)  Action  to 
Giovanni  Guintini  against  Alez  Thompson.  J. 
L.  Prager,  of  New  York  City,  for  appellant 
G.  Witschief,  of  Newburgh,  for  respondent 
No  opinion.  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  SIO 
costs,  on  the  ground  that  plaintiff  is  shown  to 
be  a  resident  of  New  York  county.    Order  filed. 


GLASER  ▼.  BURNS  et  al.  (Supreme  Court 
Appellate  Division,  Second  Department  June 
4,  1915.)  Action  by  Urania  U.  Glaser  against 
John  N.  Bums  and  others.  No  opinion.  Mo- 
tion for  stay  granted,  on  condition  that  appel- 
lant perfect  his  appeal,  place  the  case  upon  the 
calendar  for  June  11,  1915,  and  be  ready  for 
argument  when  reached;  otherwise,  motion  d( 
nied,  with  costs.    See,  also,  154  N.  T.  Supp.  2i 


t 


GLASGOW,  Respondent,  ▼.  CITY  OF  NEW 
YORK,  Appellant.  (Supreme  Court  Appellate 
Division,  Second  Department  June  11,  191o.< 
Action  by  Arvene  Glasgow,  an  infant  ■gaiD:,t 
the  City  of  New  York.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  costs. 


GLEDHILIi,  Appellant,  ▼.  SCHIFP  et  aL, 
Respondents.  (No.  7431.)  (Supreme  Conrt 
Appellate  Division.  First  Department  May 
28,  1915.)  Appeal  from  Special  Term,  New 
York  County.  Action  by  John  GledhilL  on  be- 
half of  himself,  etc.,  against  Jacob  H.  Scb;!T 
and  others.  From  an  order  vacating  an  oniir 
for  the  examination  of  defendants  before  trial, 
plaintiff  appeals.  Reversed;  and  order  fur  ex- 
amination modified.  Harrison  Clark,  Jr.,  of 
New  York  City,  for  appellant  Carl  A.  D« 
Gersdorff,  of  New  York  City,  for  respondents. 

PER  CURIAM.  The  order  appealed  from 
should  be  reversed,  and  the  order  for  the  exam- 
ination of  the  defendants  before  trial  modi- 
fied, by  allowing  lamination  only  under  the 
third  claose  of  the  first  paragraph  of  such  or- 
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der,  and  also  by  striklnc  from  said  order  the 
requirement  that  the  defendant  produce  the 
books,   documents,  etc.     No  costs  of  appeal. 


GLOVER  y.  NATIONAI/  BANK  OF  COM- 
MERCE IN  NEW  YORK.  (Supreme  Court, 
Appellate  Division,  First  Department.  May  14, 
1915.)  Action  by  I^aura  Glover,  as  administra- 
trix, etc.,  against'  the  National  Bank  of  Com- 
merce in  New  York.  No  opinion.  Motion  de- 
nied, with  $10  costs.  Order  filed.  See,  ako, 
132  N.  Y.  Supp.  1113. 


GOLDBERG,  Respondent.  ▼.  FIRST  NAT. 
BANK  OF  BROOKLYN,  Appellant.  (Su- 
preme Court,  Appellate  Division.  Second  De- 
partment. May  14,  1915.)  Action  by  Scbalam 
Goldberg  against  the  First  National  Bank  of 
Brooklyn,  New  York.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 

<SOLDBERG  t.  GEORGIA  BLD6.  CO.  et 
al.  (Supreme  Court,  Appellate  Division,  Second 
Department.  May  7,  1915.)  Action  by  Isaak 
Goldberg  against  the  Georgia  Building  Company 
and  others,  wherein  the  Vemewl  Realty  &  Con- 
strtiction  Company  appeals.  No  opinion. 
Judgment  and  order  of  the  county  clerk  ot 
Kings  connty  affirmed,  with  costa. 

GOLDREYER  t.  SHALITA.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  28,  1816.)  Action  by  Sussman  Goldreyer 
•gainst  Morris  Shalita.  No  opinion.  Applica- 
tion denied,  with  SIO  costs.  Orders  signed. 
See,  also,  152  N.  Y.  Supp.  1002. 


GOLDSTEIN,  Respondent,  v.  FEDERAL 
MAIL  &  GENERAL  EXPRESS  CO^  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department  May  21,  1916.)  Action  by 
Isidore  Goldstein,  an  infant,  etc.,  against  the 
Federal  Mail  &  General  Express  Company.  S. 
Saltzman,  of  New  York  City,  for  appellant  R. 
D.  Fuller,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event,  unless  respondent  stipulates 
to  reduce  verdict  to  the  sum  of  $2,600,  in  which 
event  the  judgment  as  so  rednceid,  and  the  order 
appealed  from,  are  affirmed,  without  costs.  Set- 
tle order  on  notice. 


GOODCHILD,  Respondent  v.  MOLINB 
PLOW  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  4, 
1915.)  Action  by  Richard  S.  Goodchild  against 
the  Moline  Plow  Company. 

PER  CURIAM.  It  was  for  the  jury  to  say 
-whether  or  not  Byington  was  negligent  in  giv- 
ing bin  order  to  start  the  planer  going,  with  the 
possibility  of  exposing  plaintiff  to  being  struck 
by  the  loose  belting.  The  verdict  in  favor  of 
plaintiff  on  this  issue  we  cannot  set  aside  as 
against  the  weight  of  evidence.    Defendant's  re- 


sponsibility for  Byington's  act*  also  depended  on 
a  question  of  law  and  fact  whether  in  the  regu- 
lation and  readjustment  of  the  planer  Byington 
had  authority  to  control  and  direct  the  plaintiff 
and  the  plaintiff's  helper,  which  questions  wer^ 
rightly  disposed  of  by  the  trial  court.  Carlson 
V.  United  Engineering  &  (Contracting  Co.,  113 
App.  Div.  371,  98  N.  Y.  Supp.  103(5;  Hurley 
V.  Olcott,  134  App.  Div.  631,  636.  119  N.  Y. 
Supp.  430.  The  judgment  and  order  are  there- 
fore unanimously  affirmed,  with  costa 

GORMAN,  Respondent,  t.  LB  ROY,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  May  28,  1915.)  Action  by 
Agnes  J.  Gorman,  an  infant,  by  Margaret  J. 
Gorman,  her  guardian  ad  litem,  against  H.  M. 
Le  Roy.  No  opinion.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  for  change 
of  venue  to  Sullivan  county  granted,  without 
costs.  See  Pinkns  v.  United  Cloak  &  Suit  Co., 
124  App.  Div.  636,  108  N.  Y.  Supp.  932. 


GORMAN,  Respondent  t.  LB  ROY,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department.  May  28,  1915.)  Action  by 
Margaret  J.  Gorman  against  H.  M.  Le  Roy. 
No  opinion.  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  for  change  of  venue 
to  Sullivan  county  granted,  without  costs.  See 
Pinkus  v.  United  Cloak  &  Suit  Co.,  124  App. 
Div.  635,  108  N.  Y.  Supp.  932. 

GOULD  V.  GOULD.  (Supreme  Court,  Appel- 
late Division,  First  Department  May  28,  1915.) 
Action  by  Kathrine  C.  Gould  against  Howard 
Gould.  No  opinion.  Motion  denied,  with  $10 
costs.  Order  filed.  See,  also,  152  N.  Y.  Supp. 
1114. 


GOWLAN,  Respondent,  v.  McNUI/TY 
BROS.,  Appellants,  et  al.  (Supreme  Court  Ap- 
pellate Division,  First  Department.  June  11, 
1915.)  Action  by  Ellen  Gowlan,  as  administra- 
trix, against  McNuIty  Bros.,  impleaded  with  oth- 
ers. 1.  O.  Kamsburg,  ot  XSew  Xork  Uity,  ror  ap- 
pellants. H.  Potter,  of  New  York  City,  for  re- 
spondent No  opinion.  Order  modified,  by 
granting  the  particulars  required  in  the  third 
paragraph  of  the  notice  of  motion,  and,  as  so 
modiled.  affirmed,  without  costs.    Order  filed. 


GRACE.  Appellant  v.  TOWN  OF  NORTH 
HEMPSTEAD,  Respondent  (Supreme  Ourt, 
Appellate  Division,  Second  Department  June 
17,  1915.)  Action  by  Lillius  Grace  against  the 
Town  of  North  Hempstead.  No  opinion.  Mo- 
tion granted.  Security  fixed  at  $6,000.  Settle 
order  before  Mr.  Justice  Stapleton.  See,  also, 
152  N.  Y.  Supp.  1114. 


In  re  GRADE  CROSSING  COM-RS  OP 
CITY  OF  BUFFALO.  (Supreme  Court,  Appel- 
late Division.  Fourth  Department  April  28, 
1916.)  In  the  matter  of  the  application  of  the 
Grade  Crossing  Commisaioners  of  the  City  of 
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Buffalo  for  the  appointment  of  commissionen 

of  appraisal  to  ascertain  the  compensation  to  be 
paid  to  the  owners  of  and  parties  interested  in 
lands  claimed  to  be  injured  by  change  of  grade, 
etc.,  and  claimed  to  be  owned  by  Peter  Hof  and 
others. 

PEB, CURIAM.  Order  and  report  reversed 
as  to  parcel  No.  2,  owned  by  the  Otis  Elevator 
Company,  and  a  new  hearing  and  appraisal  di- 
rected to  be  had  before  new  commissioners,  as 
to  that  parcel,  with  costs  to  appellants  to  abide 
event.  Held,  that  it  does  not  appear  that  the 
depression  in  the  grade  of  Ferry  street  in  front 
of  the  lands  of  the  Otis  Elevator  Company  abut- 
ting upon  that  street,  from  three  to  four  feet, 
has  prevented  the  possibility  of  a  switch  track 
across  Ferry  street  at  that  point  into  the  Eleva- 
tor Company's  property.  So  far  as  appears,  if 
the  right  to  lay  such  a  track  across  Ferry  street 
can  be  secured,  the  track  can  be  laid  at  the  pres- 
ent grade  of  Ferry  street,  and  the  necessary  ex- 
cavations made  on  either  side  to  permit  the  lay- 
ing of  such  switch  track  at  that  grade.  Order 
and  report  affirmed  as  to  parcels  Nos.  20  and  32, 
with  costs,  and  affirmed  as  to  parcel  No.  5,  with- 
out costs.  Held,  that  the  records  of  the  estab- 
lished and  recorded  grades  of  the  streets,  the 
grades  of  which  were  changed,  were  properly 
received  to  support  the  awards,  and  they  are 
sufficient  for  that  purpose.  See,  also,  151  N.  X, 
Snpp.  1118. 

KRUSB.  P.  J.,  and  LAMBERT,  J.,  concur, 
except  as  to  parcel  No.  2,  voting  for  affirmance 
as  to  that  parceL 


GRAFTON,  Respondent,  v.  BALL,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  May  28,  1915.)  Action  by 
Robert  Grafton  against  John  Oscar  Bail.  No 
opinion.  •Tudgment  and  order  affirmed,  with 
costs.  See,  also,  162  N.  X.  Supp.  1114;  153 
N.  Y.  Supp.  1118. 


GRAFTON,  Respondent,  t.  BALL,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  17,  1915.)  Action  by 
Robert  Grafton  against  John  Oscar  Ball.  No 
opinion.  Motions  denied.  See,  also,  153  N.  T. 
Supp.  Ilia 


GRAHAM,  AppeUant,  v.  HBHN,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  4,  1915.)  Action  by 
Alfred  J.  Graham  against  Anton  Hehn.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    See,  also,  153  N.  X.  Supp.  1118. 


GRAHAM,  Respondent,  t.  HEHN,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  June  17,  1915.)  Action 
by  Alfred  J.  Graham  against  Anton  Hehn.  No 
opinion.  Order  affirmed,  with  |10  costs  and 
disbursements.    See,  also,  153  N.  X.  Supp.  1118. 

GRECO,  Respondent,  ▼.  BECKER  et  al,  De- 
fendanta  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.    May  7,  1816.)    Ac- 


tion by  Michael  Greco  and  another  against 
Rose  Becker  and  others.  No  opinion.  Order 
of  the  County  Court  of  Kings  County  affirm- 
ed, with  $10  costs  and  disbursements.  See, 
also,  152  N.  X.  Snpp.  U14. 


GREVB  et  al.,  Appellants,  r.  GRAF,  Re- 
spondent. (Supreme  Court,  Apellate  Division, 
Second  Department  May  7,  1815.)  Action 
by  Charles  A.  Greve  and  another  against  Fred 
Graf.  No  opinion.  Motion  granted,  withoot 
costs,  without  prejudice  to  an  application  to 
be  made  to  this  court  for  leave  to  file  the  ex- 
ceptions nunc  pro  tunc. 


GRIFFITH  V.  OUPPLES.  (Supreme  (Jonrt 
Appellate  Division,  Second  Department  May 
14,  1915.)  Action  by  Anna  J.  Griffith,  as  ad- 
ministratrix, etc.,  against  Victor  William  Cup- 
pies.  No  opinion.  Motion  granted,  without 
costs.    See,  also,  151  N.  X.  Supp.  1119. 


GROTB,  Respondent,  v.  PROGRESSIVE 
HOTEL  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Witet  Dniartment  May  28, 
1915.)  Action  by  Alfred  W.  Grote  against  the 
Progressive  Hotel  Company.  J.  T.  Weed,  of 
New  Xork  City,  for  appellant  B.  Cohen,  of 
New  Xork  City,  for  respondent  No  opinion. 
Orders  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 


GUINTINI  V.  THOMPSON.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  14,  19150  Action  by  Giovanni  Gnintini 
against  Alex  Thompson.  No  opinion.  Motion 
denied,  with  $10  costs.     Order  filed. 


GUMBINER,  Respondent,  v.  PENNSYL- 
VANIA R.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Fourth  Department  May 
12,  1915.)  Action  by  Annabelle  Gumbiner 
against  the  Pennsylvania  Railroad  Company. 
No  opinion.  Argument  set  down  for  May  19th ; 
appellant's  brieu  to  be  filed  and  served  by 
May  14th. 


GT7RNEY    ▼.    OONNECTICDT    CAB    CO. 

(Supreme  Court  Appellate  Division,  First  De- 
partment. June  18,  1915.)  Action  by  Edward 
Gumey  against  the  Connecticut  Cab  Company. 
No  opinion.  Judgment  and  order  affirmed, 
with  costs.    Order  filed. 


GURNEY,  Respondent,  y.  CONNE(3TI(3l!T 
CAB  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  First  Department  June  18, 
1915.)  Action  by  Mary  F.  Gurney  against  the 
Connecticut  Cab  Company.  T.  H.  Lord,  of  New 
York  City,  for  appellant  W.  M.  Parke,  of  New 
York  City,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed. 
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HAASI!,  Appellant,  y.  SBABEBT,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  May  25,  1915.)  Action  by 
Sophie  Haase  against  Alexander  Seabert. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
aa  follows:  Order  of  the  County  Court  of  Kings 
County  denying  motion  for  reargument  affirm- 
ed. Order  granting  motion  for  further  bill  of 
particulars  reversed,  with  $10  costs  and  dis- 
bursements. In  view  of  the  pleadings  as  fram- 
ed, a  further  bill  of  particulars  is  unnecessary, 
and  the  order  granting  it  unauthorized.  Plain- 
tiff relies  solely  npon  the  agreement  of  indebt- 
edness arising  flom  the  statement  and  settle- 
ment of  acconnts  and  the  promise  to  pay  the 
amount  so  ascertained.  The  defendant  in  his 
answer  contents  himself  with  denying  the  set- 
tlement and  promise,  without  undertaking  to  im- 
peach the  accounts  with  reference  to  which  the 
settlement  was  arrived  at.  His  special  defenses 
do  not  touch  the  question  here  involved.  Wells 
v.  Van  Aken,  39  Hun,  815;  Herbert  v.  Hellbut, 
110  App.  Div.  426,  104  N.  Y.  Supp.  699. 

HAM  et  al..  Appellants,  t.  NEW  TORE 
TELEPHONE  CO.,  Respondents.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
April  28,  1915.)  Action  b^  Henry  Ham  and  an- 
other against  the  New  xork  Telephone  Com- 
pany. No  opinion.  Appeal  dismissed,  wlthont 
costo,  npon  stipulation  filed. 

HANNAN,  Appellant,  v.  CART,  Respondent 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment May  6,  1915.)  Action  by  Edward 
R.  Hannan  against  Thomas  Cary.  No  opinion. 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  $10  costs. 
See  Myers  v.  Lederer,  119  App.  Div.  332,  104 
N.  Y.  Supp.  236,  and  Bulklev  ▼.  Whiting  Mfg. 
Co.,  186  App..DiV.  479,  121  N.  Y.  Supp.  169. 


HARI/EY,  Respondent,  ▼.  PLANT  et  aL.  Ap- 
pellants. (Supreme  Court,  Appellate  IMvision, 
second  Department  May  25,  1915.)  Action 
by  James  Harley  against  Hannah  E.  Plant,  ezeo* 
utriz,  and  another.  No  opinion.  Motion  de- 
nied, without  costs.    See,  also,  162  N.  Y.  Supp. 

HARRIS,  Respondent.  ▼.  GLTNDON  CON- 
TRACTING CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
4.  1915.)  Action  by  Samnel  Harris  against 
Olyndon  Contracting  Company.  No  opinion. 
Order  unanimously  affirmed,  with  costs.  See, 
also.  164  App.  Div.  896,  148  N.  Y.  Supp.  U19. 


HARRISON  ▼.  KANE  et  al.  (Supreme 
Court,  Appellate  Division,  Third  Department 
May  28,  1915.)  In  the  matter  of  the  claim  of 
James  E.  Harrison  for  compensation  to  himself 
under  the  Workmen's  Compensation  Law  (C!on- 
soL  Laws,  c.  67),  in  which  Thomas  F.  Kane, 


employer,  and  the  Fidelity  ft  Casualty  Company 
of  New  York,  insurance  carrier,  appeal.  No 
opinion.     Award  affirmed.    All  concnr. 


In  re  HARTNETT.  (Supreme  C3ourt,  Appel- 
late Division,  Third  Department  May  28, 1915.) 
In  the  matter  of  the  claim  of  Daniel  J.  Hart- 
nett  for  compensation  under  the  Workmen's 
Compensation  Law  (ConsoL  Laws,  c.  67),  in 
which  the  Thomas  J.  Skeen  Company,  employer, 
and  the  Employers'  Liability  Assurance  Cor- 
poration, Limited,  insurance  carrier,  appeaL 
No  opinion.    Award  affirmed.    All  concur. 


HBBBARD  v.  AMERICAN  SHEET  MET- 
AL LATH  CO.  (Supreme  Court,  Appellate 
Division,  First  Department  June  11,  1916.) 
Action  by  Harvey  W.  Hebbard  against  the 
American  Sheet  Metal  Lath  Company.  No 
opinion.  Application  denied,  with  $10  costs. 
Older  signed.    See,  also,  152  N.  Y.  Supp.  1083. 

HENDERSON,  Respondent,  y.  BRODZKY, 
Appellant  Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  4,  1915j)  Ac- 
tion by  William  Henderson  against  Maurice 
Brodzky,  as  executor  of  Theodore  B.  Dale,  de- 
ceased; No  opinion.  Orders  affirmed,  with  $10 
costs  and  disbursements. 


In  re  HERMANNI.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  14, 
1915.)  In  the  matter  of  the  appraisal  under 
the  'Transfer  'Tax  Acts  of  the  property  of  Elise 
K.  Hermanni,  deceased.  No  opinion.  Order  of 
the  Surrogate's  Court  of  Kings  County,  af- 
firmed, with  $10  costs  and  disbursements. 


HERSHOWITZ,  Respondent,  r.  FEIN- 
STEIN  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
17,  1915;)  Action  by  Minnie  Hershowits 
against  Morris  Feinstein  and  Harris  H.  Fein- 
stein.  No  opinion.  Judgment  affirmed  by  de- 
fault, with  costs. 

HICKS,  Respondent,  v.  COOKS  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department  June  17, 1915.)  Action  by 
John  J.  Hicks  against  James  H.  Cocks  and 
John  S.  Burke.  No  opinion.  Motion  denied, 
with  $10  costs.    See,  also,  153  N.  Y.  Supp.  776. 


HILBERG,  Respondent,  y.  ERIE  R.  CO., 
Appellant.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  12,  1915.)  Action 
by  John  W.  Hilberg  against  the  Erie  Railroad 
(jompany. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event  Held,  that  the  verdict  of 
the  Jury  is  against  the  weight  of  the  evidence 
on  the  question  of  plaintiff's  contributory  neg- 
ligence. 

KRUSE,  P.  J.,  dissents. 
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HIRSCHEOWITZ,  Reapondcnt,  t.  ROSBN- 
ERANTZ,  Appellant  (Supreme  Court,  Appel- 
late DiTision,  'Second  Department  June  4, 
Idin.)  Action  by  Roaie  Hiracbkowits  against 
Davis  Rosenkrantz. 

PEK  CURIAM.  It  would  be  difficult  to  con- 
ceive of  a  case  of  more  unreasonable  neglect  on 
the  part  of  the  plaintiff  herself  and  of  her  at- 
torney to  prosecute  than  appeared  here.  Meyer 
y.  Crimmlna  135  App.  Div.  911,  120  N.  Y.  Supp. 
353.  The  plaintiff  has  by  no  means  successfully 
explained  that  delay.  Therefore  the  order  ap- 
pealed from  is  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  to  open  the  default 
and  set  asMe  the  Judgment  is  denied,  with  $10 
costs. 


HOBBIS,  Appellant  t,  CURTIS  et  al.,  R«- 
imondents.  (Supreme  Court,  Appellate  Division, 
Second  Department  Mav  25, 1915.)  Action  by 
Thomas  Hobbis,  as  ancillary  admuistrator  of 
Caiarlea  B.  Hill,  deceased,  against  George  M. 
Onrtis  and  another. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Interlocutory  judgment  affirmed, 
witli  costs. 

HOFFMAN  T.  NEW  YORK  RTS.  CO.  (Su- 
preme Court,  Appellate  Division.  First  Depart- 
ment. May  14,  1915.)  Action  by  David  Hoff- 
man against  the  New  York  Railways  Company. 
No  opinion.  Application  denied  with  $10  costs. 
Order  signed.  See,  also,  147  N.  Y.  Supp.  900, 
84  Misc.  Rep.  637. 

HOLBROOK.  Appellant.  V.  MUTUAL  UFB 
INS.  CO..  OF  NEW  YORK,  Respondent  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  11,  1915.)  Action  by  EMward  Hol- 
brook  against  the  Mutual  Life  Insurance  Com- 
pany of  New  York.  R.  O.  Beatty,  of  New  York 
City,  for  appellant  M.  Downa^  of  New  York 
City,  for  respondent.  No  opinion.  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
motion  denied,  with  $10  costs.    Order  filed. 


HOLLARAN,  Respondent  v.  CITY  OF  NBW 
YORK,  Appellant  (Supreme  Conrt  Appellate 
Division,  Second  Department.  June  4,  1915.) 
Action  by  Mar^  C.  HoUaran,  as  administratrix, 
against  the  City  of  New  York.  No  opinion. 
Motion  denied.    See,  also,  153  N.  Y.  Supp.  447. 


HOROVITZ,  Appellant,  ▼.  LACK,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond HKepartment  June  11,  1915.)  Action  by 
Morris  R.  Horovitz  against  Joseph  J.  Lack.  No 
opinion.  Judgment  and  order  of  the  County 
Ck)urt  of  Kings  County  modified,  by  striking 
out  the  extra  allowance,  and,  aa  so  modified, 
affirmed,  without  costs. 


HOWARD,  Appellant  ▼.  CITY  OP  NBW 
YORK,  Respondent  (Supreme  Court,  Appel- 
late   Division,    First    Department      June    18, 


1916.)  Action  by  James  W.  Howard  against 
the  City  of  New  York.  A.  W.  Palmer,  of  New 
York  City,  for  appellant  T.  Farley,  of  New 
York  City,  for  respondent.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursementa.  Or- 
der filed. 


In  re  HOWEIX'S  WILL.  (Supreme  Court 
Appellate  Division,  Fourth  Department  May 
5,  1915.)  In  the  matter  of  proving  the  last 
will  and  testament  of  Cora  How^l,  deceased. 

PER  CURIAM.  Motion  to  dismiss  appeal 
granted,  with  $10  costs.  Held  that  under  sec- 
tion 2759  of  the  Code  of  Civil  Procedure,  it 
was  necessary  for  the  appellant  to  give  and  file 
an  undertaking,  and,  not  having  done  so,  or 
made  out  any  case  to  relieve  from  his  default 
the  motion  to  dismiss  the  appeal  should  l>e 
granted. 


HUNT,  Respondent  v.  MILLER,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  May  6,  1915.)  Action  b/  Caro- 
line Hunt  against  Leo  Miller,  by  guardian,  etc 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 


HUNTER,  Respondent  ▼.  RAMSAY,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  4,  1915.)  Action  by 
Carrie  R.  Hunter  against  Grace  S.  Ramsay, 
individually  and  as  administratrix.  No  opinion. 
Motion  granted,  and  order  signed.  See,  also, 
153  N.  Y.  Supp.  408,  410. 

HURLBUT  V.  CONNOLLY,  Borough  Presi- 
dent, et  al.  (Supreme  Court  Appellate  Division, 
Second  Department.  June  4,  1915.)  In  the 
matter  of  the  application  of  Francis  L  Hurlbut 
for  a  peremptory  wnt  of  mandamus  against 
Maurice  B.  Connolly,  as  President  of  the 
Borough  of  Queens,  and  another.  No  opinion. 
Ord^r  (88  Misc.  Rep.  679,  152  N.  Y.  Supp. 
426)  affirmed,  with  $10  costs  and  disbursements, 
with  leave,  however,  to  the  relator  to  renew 
bis  motion  at  Special  Term,  upon  proof  that 
bis  salary  had  actually  been  fixed  by  the  board 
of  aldermen  at  $2,100. 


HURLBUT  et  al.  ▼.  STEELE  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  14,  1915.)  Action  by  Mary  H. 
Hurlbut  and  others  against  Lida  K.  Steele  and 
others,  in  which  Harry  Wiggins  appeals.  J.  Tay- 
lor, of  Brooklyn,  for  appellant.  W.  L.  Bunnell, 
of  New  York  C5Ity,  for  respondents.  No  opinion. 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  $10  costs,  with- 
ODt  prejudice  to  any  of  the  proceedings  hereto- 
fore had  herein.    Order  filed. 


IGNATOWITZ,  Appellant,  ▼.  WE21BEIX)V- 
SKY  et  al.,  Responaents.  (Supreme  Court 
Appellate  Division,  First  Department  June 
18,  1915.)  Action  by  Daniel  Ignatowitx  against 
Benjamin  Werbelovsky  and  another.     A.  Hut- 
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ter,  ot  New  York  City,  for  appellant  T.  H. 
Lord,  ot  New  York  City,  for  respondents.  No 
opinion.  Jadgment  and  ordw  affirmed,  with 
costs.     Order  filed. 


INOALLS  T.  HAMMOND  TYPEWBITER 
CO.  (Supreme  Court,  Appellate  DiTision;  First 
Department  May  28,  1016.)  Action  by  Koscoe 
K.  Ingalls  against  tne  Hammond  Typewriter 
Company.  No  opinion.  Application  denied, 
with  $10  costs.    Order  signed. 

INGERSOLL  et  aL,  Appellants,  y.  ROSEN- 
BERG, Re8p<mdent  (Supreme  (^urt  Appel- 
late Division,  Fourth  Department.  May  12, 
1916.)  Action  by  Robert  H.  IngersoU  and 
others,  composing  the  joint-stock  association  of 
Robert  H.  IngersoU  &  Bro.,  against  Harry 
Rosenberg.  No  opinion.  Appeal  dismissed, 
without  coats,  upon  stipulation  Bled. 

INGRAHAM,  Respondent,  v.  TOWN  OF 
THURMAN,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  May  28, 
19150  Action  by  William  A.  In^aham  against 
the  Town  of  Thurroan.  No  opinion.  Motion 
denied.    See,  also,  151  N.  T.  Sapp.  1122. 


INTERNATIONAL  TEXTBOOK  CO.,  Ap- 
pellant, V.  HANNA,  Respondent  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  5,  1915.)  Action  by  the  International 
Textbook  C>>mpany  against  H.  James  Hanna. 
No  opinion.  Motion  to  dismiss  appeal  denied, 
without  costs. 


lOVINO,  Respondent,  y.  MANHATTAN  & 
QUEENS  TRACTION  CORPORATION.  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Second  Department  June  11,  1915.)  Action 
by  Saverio  lovino  against  the  Manhattan  & 
Queens  Traction  Corporation.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 


JAGKLE,  Appellant  v.  LARKIN  et  aL,  Re- 
■pondenta.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  May  12,  1915.)  Ac- 
tion by  Louise  Jackie,  as  administratrix,  etc., 
against  Hubert  F.  Larkin  and  others,  individ- 
ually and  as  copartners,  etc,  and  others.  No 
opinion.  Motion  granted,  and  appeals  diamiss- 
cd,  with  costs. 

JACOBS  ▼.  KENTON.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  May  14. 
1915.)  Action  by  Jenie  Jacobs  against  Niel 
Kenyon.  No  opinion.  Application  denied, 
with  $10  costs.  Order  signed.  See,  also,  161 
N.  T.  Supp.  908.     

JACOBS,  Respondent  y.  SEI/WTN,  Appel- 
lant et  al.     (Supreme  Court  Appellate  Divi- 
sion, First  Department     May  28,  1915.)     Ac- 
153  N.T.S.— 71 


tion  by  Joseph  W.  Jacobs  against  Arch  Selwyn, 
impleaded,  etc  M.  H.  Oane,  of  New  York  City, 
for  appellant  W.  Klein,  of  New  York  City, 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.     Order  filed. 


JAFFB  et  al^  AppeUants,  y.  WELD  et  al., 
Respondents.  (Supreme  Court  Appellate  Divi- 
vision.  First  Department  June  4,  1915.)  Ac- 
tion b^  Max  JaSe  and  another  against  Stephen 
M.  Weld  and  another.  G.  T.  Hogg,  of  New 
York  City,  for  appellants.  E.  H.  Blanc  and 
R.  L.  Von  Bemutb,  both  of  New  York  City, 
for  respondents.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements,  with  leave 
to  plaintiffs  to  serve  amended  complaint,  on 
payment  of  costs  in  tbds  court  and  in  the  court 
below.  Order  filed.  See,  also,  155  App.  Div. 
002,  140  N.  Y,  Supp.  1125. 


JAMES,  Respondent,  v.  McMAHON  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  4,  1915.)  Ac- 
tion by  Frank  U.  James  against  John  J.  Mc- 
Mahon  and  others.  No  opinion.  Judgment 
affirmed,  with  costs.  See.  also,  158  App.  Div 
946,  iS  N.  Y.  Supp.  1123. 


JAMISON  et  al.,  Respondents,  y.  COLLINS- 
PLASS  CO.,  Appellants.  (Supreme  Court 
Appellate  Division,  Second  Department.  June 
4,  1915.)  Action  by  William  A.  Jamison  and 
others  against  the  (Jollins-Plass  Company.  No 
opinion.  Judgment  unanimously  affirmed,  with 
costs. 


JENKINS,  Respondent  ▼•  JENKINS,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  May  14,  1915.)  Action 
by  Laura  Jenkins  against  Theodore  Sidney 
Jenkins.  No  opinion.  Judgment  affirmed,  with 
costs.  See,  also,  164  App.  Diy.  957,  149  N. 
Y.  Supp.  1088. 


JERRED,  Respondent  v.  OSWEGO  CONST. 
CO.,  Inc.,  Appellant  (Supreme  Court,  A]^ 
pellate  Division,  Fourth  Department  Apnl 
28,  1915.)  Action  by  Leroy  Jerred  against  the 
Oswego  (jonstruction  Company,  Inc. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to 
appellant  to  abide  event  unless  the  plaintiff 
shall,  within  20  days,  stipulate  that  the  verdict 
may  lie  reduced  by  the  sum  of  $560 — that  is, 
to  the  sum  of  $4,440— as  of  the  date  of  the  ren- 
dition thereof,  in  which  event  the  judgment  is 
modified  accordingly,  and,  as  so  modified,  is, 
together  with  the  order,  affirmed,  without  costs 
of  this  appeal  to  either  party.  HeU  that, 
while  the  question  that  there  was  no  evidence 
to  submit  to  the  jury  on  the  question  of  the 
plaintiff's  hospital  bills  was  not  raised  by  ex- 
ception to  the  charge,  the  proof  is  absolutely 
deficient  in  that  regard. 
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JOHNS  T.  ELLIS.  (Supreme  Court,  Appel- 
late Division,  EHrst  Department  June  II, 
1915.)  Action  by  Henry  W.  Johns  against 
Ueorge  A.  Ellis./  No  opinion.  Motion  to  dis- 
miss appeal  granted,  without  costs.  Order 
61ed. 


JOHNS,  Respondent,  t.  WILBUR  et  al., 
Appellants.  (Supreme  Court,  Api>ellate  Divi- 
sion, Third  Department  May  28,  1915.)  Ac- 
tion by  Thomas  E.  Johns,  doing  business  under 
the  firm  name  and  style  of  the  Harmony  Talk- 
ing Machine  Company  against  Kdna  Wilbur 
and  A.  Wilbur,  doing  business  as  copartners 
under  the  firm  name  and  style  of  E.  &  A.  Wil- 
bur. No  opinion.  Judgment  unanimously  af- 
firmed, with  costs. 


JtTNKERMANN  v.  TILTOU  RBAI/TT  CO. 
(Supreme  (^ourt,-  Appellate  Division,  Second 
Department  May  7,  1916.)  Action  by  Wil- 
liam Junkermann,  an  infant,  etc.,  against  the 
Tilyou  Realty  Company,  in  which  Samuel  Jan- 
kelson  and  the  Jankelson  Realty  Company  ap- 
peal. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Judgment  and  order  unanimously 
affirmed  on  reargnment,  on  the  law  and  the 
facts,  with  costs.  See,  also,  160  App.  Div. 
892,   146  N.  Y.   Snpp.  29. 


KAMMAN,  Respondent,  ▼.  KAMMAN,  Ap- 

Eellant  (two  cases).  (Supreme  Court,  Appellate 
•ivision,  Fourth  Department  May  5,  1915J 
Actions  by  Cora  A.  Kamman  against  John  H. 
Kamman.  No  opinion.  Motions  for  leave  to 
appeal  (152  N.  Y.  Supp.  679,  581)  to  Court  of 
Appeals  denied,  without  costs.  See,  also,  153 
N.  Y.  Supp.  1122. 


KAMMAN,  Respondent,  v.  KAMMAN,  Ap- 
pellant (two  cases).  (Supreme  C!ourt,  Appellate 
Division,  Fourth  Department.  May  12,  1915.) 
Action  by  Cora  A.  Kamman  against  John  H. 
Kamman.  No  opinion.  Appeals  (152  N.  Y. 
Snpp.  579,  581)  dismissed,  without  costs,  ux)on 
Btimilation  filed.     See,  also,  158  N.  Y.   Supp. 


KAPLAN  Apjellant,  v.  CONEY  ISLAND  & 
B.  R.  Co.,  Respondent  (Supreme  (3ourt,  Ap- 
pellate Division,  Second  Department  May  7, 
1915.)  Action  by  Rosie  Kaplan  against  the 
Coney  Island  &  Brooklyn  Railroad  Company. 
No  opinion.  Judgment  and  order  reversed,  and 
new  trial  granted,  costs  to  abide  the  event,  on 
account  of  error  in  the  charge,  to  which  excep- 
tion was  taken,  at  folios  194,  195. 


KATZNER,  Respondent,  t.  WIENER  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department    June  11,  1915.)    Ac- 


tion by  Annie  Katzner  against  Samuel  Wiener 

and  another. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows :    Judgment  affirmed,  with  costs. 


KAVANAUGH,  AppeUant,  t.  COMMON- 
WEALTH TRUST  CO.  OF  NEW  YORK  et 
al.,  Respondents.  (Supreme  Court  Appellate 
Division,  Third  Department  May  28,  1915.) 
Action  by  Charles  H.  Kavanaugb,  who  sues  in 
behalf  of  himself  and  all  other  stockholders  of 
the  Commonwealth  lYust  Company  of  New 
York  (formerly  the  Trust  CJompany  of  the  Re- 
public), who  are  situated  similarly  with  himself, 
against  the  Commonwealth  Trust  Company  of 
New  York  and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

KELLOOO,  J.,  dissents. 


KELSO  &  CO.  T.  ELLIS  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department 
June  11,  1915.)  Action  by  Kelso  &  Co.  against 
Charles  H.  Ellis  and  another.  No  opinion.  Mo- 
tion granted,  and  time  within  which  to  file  and 
serve  printed  papers  on  appeal  extended  for  3u 
days  from  June  4,  1915,  on  condition  that  no 
other  extension  be  applied  for  and  that  said 
papers  be  filed  within  the  time  now  allowed. 
Settle  order  on  notice. 


In  re  KELLY.  (Supreme  Ourt,  Appellate 
Division,  Second  Department.  June  4,  1915.) 
In  the  matter  of  the  petition  for  the  discorerv 
of  property  withheld  from  Frank  V.  Kelly,  Pub- 
lic Administrator  of  Kings  County,  as  admin- 
istrator of  Margaret  Kable,  deceased.  No  opin- 
ion. Decree  of  the  Surrogate's  Court  of  Kings 
County  reversed,  with  costs,  and  new  hearing 
or  trial  ordered  in  said  court,  upon  the  ground 
that  tiie  evidence  was  insufficient  to  warrant 
the  finding  or  decision  that  the  alleged  gift  had 
been  made. 


In  ro  KINGS  COUNTY  TRUST  CO.  (Su- 
preme Court  Appellate  Diviaon,  Second  De- 
partment June  17,  1915.)  In  the  matter  of 
the  judicial  settlement  of  the  account  of  the 
Kings  County  Trust  Company,  as  executor  and 
trustee  of  Mary  Elizabeth  Lewis,  deceased. 

PER  CURIAM.  While  the  services  rendered 
by  the  able  and  distinguished  counsel  for  ac- 
countant were  valuable,  we  think  that  the  al- 
lowance of  S47,600  was  in  excess  of  the  real 
value  of  such  services,  and  it  is  not  approved. 
The  objection  to  the  allowance  of  that  sum  is 
sustained.  It  is  our  opinion  that  the  sum  of 
$30,000  is  ample  and  sufficient  compensation. 
The  decree  of  the  Surrogate's  Court  of  Kings 
County  (86  Misc.  Rep.  176, 149  N.  Y.  Supp.  1241 
is  modified,  so  as  to  allow  $30,000,  instead  of 
$47,600,  and,  as  modified,  affirmed,  without 
costs.    The  proceeding  is  remitted  to  said  court 
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for  (nrthcr  accoontinc  by  the  execntor  as  to  the 
resulting  balance.  See,  also,  161  N.  Y.  Supp. 
1124. 


EIRKPATRICK  et  aL,  Respondents,  ▼. 
BLAU,  City  Marshal,  Appellant.  (Supreme 
Court,  Appellate  Division,  IHrst  Department. 
June  18,  1915.)  Action  by  Arthur  H.  Kirk- 
patrick  and  another  against  Adolph  L.  Blau, 
as  City  Marshal.  H.  Marx,  of  New  Tork  City, 
for  appellant  A.  T.  Scharps,  of  New  York 
City,  for  resi>ondents.  No  opinion.  Order 
amending  verdict,  by  adding  interest,  reversed, 
with  $10  costs  and  disbursements.  Judgment 
modified,  by  striking  therefrom  the  interest  on 
the  verdict,  and,  as  so  modified,  affirmed,  with- 
out costs.  Order  denying  motion  for  new  trial 
afSrmed.    Settle  order  on  notice. 


KOOIUS,  Respondent,  v.  JAMISON,  Appel- 
lant, et  al.  (Supreme  Court  Appellate  IHvision, 
Second  Department.  Ma^  14,  1915)  Action  by 
Simon  Kocius  against  William  A.  Jamison,  im- 
pleaded with  others.  No  opinion.  Judgment 
and  order  reversed,  and  new  trial  granted,  costs 
to  abide  the  event,  on  the  ground  that  the  find- 
ing that  defendant's  servant.  Gilhooly,  was  au- 
thorized to  represent  the  defendant  and  to  give 
the  order  to  lower  the  skid,  is  contrary  to  the 
weight  of  evidence. 

KRACH,  Respondent,  v.  NEW  YORK  CON- 
SOL.  R.  CO.^  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  4, 
1915.)  Action  by  William  Krach,  an  infant, 
against  the  New  York  Consolidated  Railroad 
Company.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 


KREVULIN,  Respondent,  v.  PRESENT,  Ap- 
pellant (Supreme  Court,  App<>llate  Division, 
Second  Department.  May  7,  1915.)  Action  by 
Ermire  Krevulin  against  Solomon  Present  No 
opinion.  Motion  denied,  on  condition  that  ap- 
pellant perfect  the  appeal,  place  the  case  on 
the  June  calendar,  and  be  ready  for  argument 
when  reached. 


KRIDBL  et  al.  v.  BRITKENFBLD.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  11,  1915.)  Action  by  Alexander 
U.  Kridcl  and  another  against  Morris  Bruken- 
feld.      No   opinion.     Application   denied,   with 

tlO  costs.    Order  signed.    See,  also,  148  N.  Y. 
lupp.  91. 

KRIDEL  et  al.  t.  LEVIN.  (Supreme  Court 
Appellate  Division,  First  Department.  June 
11,  1915.)^  Action  by  Samuel  Kridel  and  an- 
othfT  against  Hyman  Levin.  No  opinion.  Mo- 
th^ denied,  with  $10  costs.  Order  filed.  See, 
also,  153  N.  Y.  Supp.  1123. 


KRIDEL  et  al.  v.  LEVIN.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
11,  1915.)     Action  by  Samuel  Kridel  and  an- 


other against  Hyman  Levin.    No  opinion.    Ap- 
plication denied,  with  $10  costs.    Order  signed. 
See,  also,  153  N.  Y.  Supp.  1123. 

KUGEL  ▼.  OSTRO  CONST.  CO.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  28,  1915.)  Action  by  Adolph  Kugel  against 
the  Ostro  Construction  Company.  No  opinion. 
Application  denied,  with  $10  costs.  Order  sign- 
ed.    See,  also,  153  N.  Y.  Supp.  1123. 


KUGEL  V.  OSTRO  CONST.  CO.  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  28,  1915.)  Action  by  Adolph  Kugel 
against  the  Ostro  Construction  Company.  No 
opinion.  Motion  denied,  with  $10  costs.  Order 
filed.     See,  also,  153  N.  Y.  Supp.  1123. 

KUNTZ  et  al..  Respondents,  v.  PETER  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  June  11,  1915.) 
i^ction  by  Emilie  Kuntz  and  another,  as  execu- 
tors, etc.,  of  Bertha  Brinckmann,  deceased, 
against  Nils  Peter  and  others.  No  opinion. 
Judgment  affirmed,  without  costs. 


LACKOMOWITZ,  Appellant  ▼.  BATES  et 
al..  Respondents.  (Supreme  (jourt.  Appellate 
Division,  Second  Department.  May  28,  1915.) 
Action  by  David  Lackomowitz  against  Jerome 
E.  Bates  and  Leonard  W.  Bates^  copartners, 
etc.,  and  Daniel  McConigle,  as  City  Marshal. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  Uiat  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Judgment  and  order,  in  so  far  as 
they  afifect  defendant  McConigle,  affirmed,  with- 
out costs ;  in  so  far  as  they  affect  the  defend- 
ants Bates,  reversed,  and  new  trial  granted, 
with  costs  against  appellants  Bates  to  abide  the 
event  See  section  507,  Code  of  Civil  Pro- 
cedure ;  Ferguson  v.  Crawford,  70  N.  Y.  253,  28 
Am.  Rep.  589;  Sinnott  v.  Hanan,  156  App.  L>iv. 
323,  141  N.  Y.  Supp.  506.  There  is  no  pleading 
nor  proof  which  makes  it  proper  for  us  to  pass 
upon  the  effect  of  a  motion  asserted  to  have 
been  made  in  the  Municipal  Court  to  set  aside 
the  judgment  on  the  ground  that  the  defendant 
in  that  action  was  not  served  with  summons; 
therefore  that  question  is-  left  undetermined  by 
this  appeal. 

LAMBERT,  AppeUant  ▼.  LANEHART,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department  May  14,  1915.)  Action 
by  Ismenia  Idimbert  against  Louis  N.  Lane- 
hart. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  fonr,  the  decision  is 
as  follows:  Order  affirmed,  with  $10  costs  and 
disbursements.    See,  also,  152  N.  Y.  Supp.  1122. 

LANE,  Respondent  v.  LION  BREWERY 
OF  NEW  YORK  CITY,  Appellant.  (Supreme 
Court,    Appellate   Division,   First  Department 
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Action  by  Margaret  Lane,  aa 
administratrix,   against    tni    ~ ' 


Juae  4.  1916.) 

■  lie   Lion   Brewery   of 

New  York  City.  A.  P.  Fitch,  of  New  York 
City,  for  appellant.  0.  J.  Earley,  of  New  York 
City,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

CLARKE  and  SCOTT,  JJ.,  dissent,  on  ground 
that  there  is  no  evidence  of  freedom  from  con- 
tributory negligence.     Order  filed. 


LATINEB  y.  WONDERLAND  AMUSE- 
MENT CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  14,  1915J  Ac- 
tion by  Bernard  Latiner  against  the  Wonder- 
land Amusement  Company.  No  opinion.  Mo- 
tion to  dismiss  appeal  denied,  without  costs. 
Order  filed.  See,  also,  161  App.  Div.  554,  146 
N.  Y.  Supp.  779;   153  N.  Y.  Supp.  1124. 


LATINER,  Respondent,  y.  WONDERLAND 
AMUSEMENT  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  18,  1915.)  Action  by  Bernard  Latiner 
against  the  Wonderland  Amusement  Company. 
J.  Wilzln,  of  New  York  City,  for  appellant. 
E.  I.  Yuells,  of  New  York  City,  for  respondent. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.  Order  filed.  See,  also,  153  N.  Y.  Supp. 
1124. 


LAUFER,  Respopdent,  y,  BLACKWELL, 
Appellant,  ^upreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  11,  1915.)  Ac- 
tion by  Edward  Laufer  against  Louis  E.  Black- 
well. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Judgment  and  order  unanimously 
affirmed,  with  costs. 

LAUTZ,  Respondent  y.  SPRAGUa  Appel- 
lent,  et  al.  (Supreme  Oonrt,  Appellate  Division, 
Fourth  Department  May  12,  1915.)  Action  by 
Amelia  K.  Lautz,  individually,  etc.,  againbt 
Henry  Ware  Sprague,  as  trustee,  etc.,  implead- 
ed with  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs  to  each  party  appearing  upon  this  appeal 
by  separate  brief,  payable  out  of  the  corpus  of 
the  fund.  Held  that  under  testator's  will,  bis 
widow  was  entitled  to  receive  from  the  net  in- 
come of  the  trust  estate  an  annuity  of  $12,000, 
and,  if  such  income  in  any  ^ear  ^ould  be  in- 
sufficient to  yield  such  annuity,  then  the  trus- 
tees were  authorized  to  temporarily  borrow  and 
take  from  the  principal  of  the  trust  estate  suffi- 
cient thereof  to  make  up  any  such  deficiency, 
subject,  however,  to  restoration  of  said  principal 
from  surplus  income  as  the  same  may  accrue. 

L.  BLACK  CO.  Respondeat,  y.  LONDON 
GUARANTY  &  ACCIDENT  00.,  AppeUant 
(Supreme  Onrt  Appellate  Division,  Fourth  De- 
partment   April  28,  1916.)    Action  by  the  L. 


Black  Company  against  the  London  Goaranty 
&  Accident  Company.  No  opinion.  Order  af- 
firmed, with  costs.  See,  also,  144  N.  Y.  Supp. 
424. 


In  re  LEDBR.  (Supreme  Court,  Appellste 
Division,  Blrst  Department  May  28,  1915.) 
In  the  matter  of  Benjamin  Leder.  No  opinioo. 
Referred  to  Hon.  Roger  A.  Pryor,  official  refcret. 
Settle  order  on  notice.  See,  also,  152  N.  I. 
SuH>.  1122. 

LEDBRER,  Appellant,  y.  FIELD  &  TASCi 
PUB.  CO.,  Respondent  (Supreme  Court  Ap- 
pellate Division,  Second  Department  May  2o, 
19150  Action  by  Alison  M.  Lederer  against 
the  Field  &  Fancy  Publishing  Company.  No 
opinion.  Judgment  unanimously  affirmed,  with 
costs.    See,  also,  152  N.  Y.  Supp.   112Z 


LEFSTEIN  ft  ROSENFELD  CO.,  AppeN 
lant  V.  HUNT,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  May  7, 
1915.)  Action  by  the  Lefstein  ft  Rosenfeld 
Company  against  Henry  J.  Hunt  No  opinion. 
Motion  for  reargument  (152  N.  X.  Sapp.  1122) 
denied,  without  costs. 


LBNTSCTH,  Respondent  v.  INTERNATION- 
AL R.  CO.,  Appellant  (Supreme  Court  Appel- 
late Division,  Fourth  Department  May  12, 
1916.)  Action  by  Joseph  A.  Lmtsch  against  tiie 
International  Railway  Ckimpany. 

PER  CURIAM  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to 
appellant  to  abide  event  Held,  that  the  as- 
sumption of  the  court  in  charging  the  jury  that 
the  car  was  in  sight  but  not  within  the  radius 
of  safety,  is  not  warranted  by  the  testimony 
actually  given  by  the  plaintiff,  and  that  the  ex- 
ception to  the  cnarge  presents  reversible  error. 

ROBSON,  J.,  dissents. 


LBVBNGSTON,  Respondent,  y.  LAMB  PUB. 
COn  et  aL  (Supreme  Court  Appellate  Divi- 
sion, First  Department  May  28, 1915.)  Action 
by  Henry  M.  Levengston  against  the  Lamb 
Publishing  (Company  and  another.  G.  E.  Jo- 
seph, of  New  York  City,  for  appellant  W.  W. 
Westall,  xif  New  York  City,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costa  and 
disbursements.    Order  filed. 


LEVEY,  Respondent  y.  LEVEY,  Appdiant 
(Supreme  Court,  Appellate  Division,  Second  De- 

Sartment  June  4,  1915.)  Action  by  Warreoa 
>.  Levey  against  Clarence  D.  Levey.  No  opin- 
ion. Motion  denied,  without  coats.  See,  also, 
152  N.  Y.  Supp.  1123;  153  N.  Y.  Supn.  1124, 
1126. 

LEVEY.  Respondent  y.  LEVEY,  Appellint 
(Supreme  Court  Appellate  Division,  Second  lie- 
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Mrtment  3mt  17,  1015.)  Action  by  Warrena 
I>.  Levey  agaiust  Clarence  D.  Levey. 

PER  CURIAM.  Motion  to  dismiss  appeal 
denied.     See,  also,  153  N.  Y.  Supp.  1124,  1125. 

JENKS,  P.  J.,  not  voting. 


LEVEY,  Appellant,  v.  LEVEY,  Respondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  17,  1915.)  Action  by  War- 
rena I).  Levey  against  Clarence  D.  Levey. 

PER  CURIAM.  To  grant  or  to  withhold 
leave  to  discontinue  a  matrimonial  action  is 
within  the  court's  discretion,  which  ordinarily 
is  not  reviewed  on  ap^eaL  Especially^  are  we 
disinclined  to  such  review  in  a  case  like  this, 
where  the  proofs  at  snccpssive  hearings  have  been 
fully  taken:  both  parties  having  testified  in  the 
presence  or  the  trial  jadge,  and  the  hearings 
before  him  having  been  unreservedly  closed. 
Leave  to  discontinue  in  such  circumstances  de- 
I>ends  on  plaintiffs  showing  good  faith,  honesty, 
and  sincerity.  This  plaintiff,  however,  demands 
annulment  of  her  marriage  for  defendant's  in- 
capacity, which  she  sa^  existed  at  the  tiise  of 
the  marriage  and  remains  incurable.  She  must 
show  strong  grounds,  which  do  not  appear  in 
this  record,  to  discontinue  the  annulment  suit 
already  tried,  for  the  declared  purpose  of  start- 
ing a  divorce  suit  based  on  the  inconsistent 
charge  that  defendant,  during  the  month  of 
March  following  the  February  marriage,  com- 
mitted adultery.  The  orders  denying  leave  to 
discontinue  (150  N.  Y.  Supp.  610)  are  therefore 
affirmed.    See.  also,  153  N.  Y.  Supp.  1124,  1125. 

JJ!)NKS,  P.  J.,  not  voting. 


I,BVtN,  Respondent,  y.  JUDITSKY^  Appel- 
lant. (Supreme  Conrt,  Appellate  Division,  Sec- 
ond Department  June  17,  1915.)  Action  by 
Ida  Levin  against  Max  B.  Juditsky.  No  opin- 
ion.   Motion  to  dismiss  appeal  denied. 


LEVIN,  Appellant,  y.  WM.  A.  WHITE  & 
SONS,  Respondents.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  18, 
1915.)  Action  by  Morris  Levin  against  Wm.  A. 
"White  &  Sons.  W.  McConihe,  of  New  York 
City,  for  appellant  J.  Holmes,  of  New  York 
City,  for  respondents.  No  opinion.  Judgment 
affirmed,  with  costs.  Order  filed.  See,  also,  152 
N.  Y.  Supp.  1123. 


I/EVINB  et  al.  v.  ORENLICH  et  aL  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  11,  1915.)  Action  by  Harry  Levine 
and  another  against  Harry  Orenlich  and  an- 
other. No  opinion.  Application  granted.  Or- 
der aigned.    See,  also,  153  N.  Y.  Supp.  1125. 


liBVINB  et  aL  v.  ORBNTLICH  et  al  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment, May  28,  1915.)  Action  by  Harry  Levine 
and  another  against  Harry  Orentlich  and  an- 
other.   No  opinion.    Motion   for   stay  granted. 


without    costs.    Settle    order    on    notice;.    See, 
also,  152  N.  Y.  Supp.  962. 

I^VY,  Respondent,  v.  MORRIS  &  CO.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department  June  4,  1915.)  Action  by 
Moses  Levy  against  Morris.*  Co.  No  opinion. 
Judgment  and  order  nnanlniously  affirmed,  with 
costa 

LEWIS  v.  BITTNER  et  al  (Supreme  Court, 
Appellate  Term,  First  Department  June  14, 
1915.)  Appeal  from  Municipal  Court,  Borough 
of  the  Bronx,  Second  District  Action  by  Char- 
lotte Lewis  against  John  Bittner  and  another. 
From  judgment  for  plaintiff,  defendant  Bittner 
appeals.  Affirmed.  Otto  H.  Droege,  of  New 
York  City,  for  appellant  Frank  H.  Coyn^  of 
Yonkers  (Jerome  C.  Jackson,  of  New  York  City, 
of  counsel),  for  respondent 

PER  CURIAM.    Judgment  affirmed. 

LEHMAN,  J.  (dissenting).  The  plaintitT,  an 
indorsee  of  a  note,  having  introduced  the  note 
in  evidence,  rested.  The  defendant  then  at- 
tempted to  establish  his  defense  that  the  note 
was  obtained  from  him  by  the  payee  fraudulent- 
ly. The  trial  justice  ruled  out  this  testimony 
"unless  counsel  can  show  that  this  holder  got 
it  after  maturity  or  with  notice  of  infirmity." 
There  is  no  question  but  that,  if  the  defendant 
had  then  rested,  his  exception  to  this  ruling 
would  have  required  a  reversal  of  the  judguient. 
The  defendant  did  not  however,  rest,  but  called 
the  plaintiff  as  his  vdtness,  and  her  testimony 
established  that  she  was  a  bona  fide  holder  for 
value.  It  is  contended  that  with  this  proof  in 
the  case  the  previous  ruling  of  the  trial  jus- 
tice becomes  immaterial.  In  this  view  I  cannot 
concur.  The  plaintiff  was  an  interested  wit- 
ness, and  the  truth  of  her  story  is  open  to  some 
suspicion.  She  is  a  sister  of  the  payee,  and  she 
claims  that  the  note  was  given  to  her  in  pay- 
ment of  a  pre-existing  debt  after  a  written  re- 
quest for  such  payment  was  made  upon  her 
sister,  yet  she  fails  to  produce  the  letter  re- 
questing such  payment,  and  her  testimony  In 
regard  to  the  pre-existing  debt  is  very'  vague. 
If  the  plaintiff  nad  taken  the  stand  in  her  own 
behalf,  the  defendant  would  have  cross-examined 
her,  and  even  though  her  testimony  was  uncon- 
tradicted, yet  since  it  was  that  of  an  interested 
party,  it  would  not  have  been  conclusive.  The 
ruling  of  the  trial  justice,  however,  compelled 
the  defendant  to  call  the  plaintiff  himself,  and 
precluded  him  from  cross-examining  and  im- 
I>eaching  her  testimony.  Under  these  circum- 
stances, I  think  the  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event 

LIOHTHNSTBIN,  Respondent,  v.  REGAL 
MOl'OR  CAR  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department 
May  28,  1915.)  Action  by  Julius  LicbtenPtein 
against  the  Regal  Motor  CJar  Company.  W.  0. 
Beecher,  of  New  York  City,  for  appelant  J. 
M.  Kram,  of  New  York  City,  for  respondent 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 
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LIBMAN  CONTRACTING  CO.,  Appellant, 
V.  DAVID  M.  OI/TARSH  lEON  WORKS,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
First  Department  May  28,  1915.)  Action  by 
the  lAbman  Contracting  Company  against  the 
David  M.  Oltarsh  Iron  Works.  A.  J.  Wolff,  of 
New  York  City,  for  appellant  A.  T.  Sapinsky, 
of  New  York  City,' for  respondents.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements.   Order  filed. 


LINDBBHRG  et  al.  v.  HODGENS.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. May  14,  1915.)  Action  by'  Harrie  T. 
Lindeberg  and  others  against  Thomas  M.  Hod- 
gens.  No  opinion.  Application  denied,  with 
SIO  costs.  Order  signed.  See,  also,  89  Misc. 
iUV-  454,  152  N.  7.  Supp.  229. 

IJNDBMAN  V.  RICHTBR.  (Supreme 
Court  Appellate  Division,  First  Department 
May  14,  1915.)  Action  by  Katherine  F.  Linde- 
man,  as  executrix,  etc.,  against  Helena  M.  Rich- 
ter.  No  opinion.  Motion  denied,  with  $10 
costs.  Order  filed.  See,  also,  152  N.  X.  Supp. 
1124. 


LINK  RBAI/TY  &  CONSTRUCTION  CO, 
Respondent,  v.  PUBLIC  CONST.  COy,  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Division, 
Second  Department  May  5,  1915.)  Action  by 
the  Link  Realty  &  Construction  Company 
against  the  Public  Construction  Company  and 
others.  No  opinion.  Reargument  (in  153  N. 
Y.  Supp.  1032),  ordered,  and  case  set  down  for 
Friday,  May  7,  1915. 


L.  MEISEL  &  CO.  ▼.  NATIONAL  JEWEL- 
ERS' BOARD  OF  TRADE.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
11,  1915.)  Action  by  L.  Meisel  &  Co.  against 
the  National  Jewelers'  Board  of  Trade.  No 
opinion.  Application  granted.  Order  signed. 
See,  also,  90  Misc.  Rep.  19,  152  N.  Y.  Supp. 
913. 


L.  N.  GROSS  CO.,  Respondent,  v.  AACHEN 
&  MUNICH  FIRE  INS.  CO.,  AppeUant  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. May  21,  1915.)  Action  by  the  L.  N. 
Gross  Company  against  the  Aachen  &  Munich 
Fire  Insurance  Company.  J.  J.  McKelvey, 
of  New  York  City,  for  appellant  R.  Wolf, 
of  New  York  City,  for  respondent  No  opin- 
ion. Judgment  and  order  affirmed,  with  costs. 
Order  filed. 


L.  N.  GROSS  CO.,  Respondent,  v.  ALBANY 
INS.  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  First  Department  May  21, 
1915.)  Action  by  the  L.  N.  (}ross  Company 
against  the  Albany  Insurance  Company.  J.  J. 
McKelvey,  of  New  York  City,  for  appellant. 
R.  Wolf,  of  New  York  City,  for  respondent. 
No  opinion.  Judgment  and  order  affirmed, 
with  costs.     Order  filed. 


LOCOMOBILE  CO.  r.  NICHOLS.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  28,  1915.)  Action  by  the  Locomo- 
bile Company  against  Edwin  Nichols.  No 
opinion.  Motion  denied  with  $10  costs.  Or- 
der filed.     See,  ateo,  153  N.  Y.  Supp.  227. 


LOBB.  COONEY  &  LOEB  v.  JOHNSOX- 
SALKELD  CO.  (Supreme  Court,  Appellate 
Division.  First  Department  June  11,  1915.) 
Action  by  Loeb,  Cooney  &  Loeb  against  the 
Johnson-Salkeld  Company.  No  opinion.  Ap- 
plication denied,  with  $10  costs.  Order  sign- 
ed.    See,  also,  152  N.  Y.  Supp.  1046. 


LO  RE,  Respondait,  r.  FEDERSfAN,  Ap- 
pellant, et  al.  (Supreme  Court  Appellate  Di- 
vision, Second  Deroartment  May  7.  1915.) 
Action  by  Vincent  Xo  Re  against  Philip  Fed- 
erman  and  Carl  Rieger.  No  opinion.  Motiua 
for  reargument  (in  151  N.  Y.  Supp.  1127)  de- 
nied, with  $10  costs.  See,  also,  152  N.  X. 
Supp.  1124. 


DOBENZEN,  Respondent,  ▼.  EDISON 
ELECTRIC  ILLUMINATING  CO.  OF 
BROOKLYN,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  May  &, 
1915.)  Action  by  Alice  M.  Lorenzen,  as  ad- 
ministratrix, etc.,  of  Peter  Lorenzen,  deceased, 
against  the  Edison  Electric  Dluminating  Com- 
pany of  Brooklyn. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide 
the  event,  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence. 

JENKS,  P.  J.,  not  voting. 


LUBITZ,  Appellant,  v.  MATHES,  Rrapond- 
ent  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  11,  1915.)  Action  fa.v 
Mary  Lubitz  against  Peter  Matbes. 

PER  CURIAM.  The  parties  hereto  havins 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Order  of  the  County  Court  of 
Kings  County  modified,  by  providing  as  a  con- 
dition of  opening  the  default  that  defendant 
pay  the  costs  absolutely  within  10  days  from 
entry  of  this  order,  the  judgment  to  stand  as 
security,  and,  as  so  modified,  affirmed,  withont 
costs. 


McCADDON  v.  MEXICAN  NAT.  PACK- 
ING CO.  (Supreme  Court,  Appellate  Division, 
First  Department  May  28,  1915.)  Action 
by  Joseph  T.  McCaddon  against  the  Mexican 
National  Packing  Conipany.  No  opinion.  Mo- 
tion granted,  with  $10  costs.     Order  filed. 


McCANN,  Appellant,  v.  VAN  LOON,  Re 
spondent  (Supreme  Court,  Appellate  Division, 
Third  Department  May  28,  1915.)  Action 
by  Catherine  McCann  against  Arthur  B.  Van 
Loon.    No  opinion.    Judgment  and  order  nnan- 
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imoualy  affirmed,  with  costs.     See,  also,  164 
App.  Div.  906,  148  N.  Y.  Supp.  1127. 


McCAUSLAND  v.  MATHEWS  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
meat.  May  14,  1915.)_  Action  by  Charles  H. 
McCausland  againit  Christopher  A.  Mathews, 
impleaded  with  others.  No  opinion.  Motion 
granted,  upon  payment  of  $10  costs  and  dis- 
buisements  to  respondent     Order  filed. 


McCLOSKET,  Appellant,  t.  A.  M.  STEIN  & 
CO.,  Inc.,  et  al.,  Respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  17,  1915.)  Action  by  Williani  J.  Mc- 
Closkey  against  A.  M.  Stein  &  Co.,  Incorpo- 
rated, and  others.  Ko  opinion.  Application 
denied,  with  f  10  costs. 


In  re  McGOWAN.  (Supreme  CJourt,  Appel- 
late Division,  Second  Department  May  7, 
1015.)  In  the  matter  of  the  iinal  judicial  set- 
tlement of  the  accounts  of  Thomas  J.  McGow- 
an,  as  executor,  etc,  of  Michael  O'Neil,  de- 
ceased. No  opinion.  Motion  denied,  on  condi- 
tion that  appellant  perfect  the  appeal,  place 
the  case  on  the  June  calendar,  and  be  ready  for 
argument  when  reached;  otherwise,  motion 
granted,  with  $10  costs.  See,  also,  153  N.  Y. 
Supp.  1127. 


In  re  McGOWAN.  (Supreme  Court,  Appel- 
late Division,  Second  Demrtment  June  11, 
1915.)  In  the  matter  of  the  final  judicial  set- 
tlement of  the  accounts  of  Thomas  J.  McGow- 
an,  as  executor,  etc.,  of  Michael  O'Neil,  de- 
ceased. No  opinion.  Decree  of  the  Surrogate's 
Court  of  Rockland  County  affirmed  by  default, 
with  costs.    See,  also,  153  N.  Y.  Supp.  1127. 


McMAHON,  Respondent  v.  NEW  YORK 
STATE  RYS.,  ApMllant  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
12.  1915.)  Action  by  Mary  McMahon,  as  ad- 
ministratrix, etc.,  against  the  New  York  State 
Railways. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event  Held,  that  the  court  erred 
in  charging  the  jury  that  it  was  the  duty  of  the 
motorman  to  exercise  reasonable  care  in  discov- 
ering the  plaintiffs  intestate  npon  its  tracks. 

BOBSON,  J.,  not  utting. 

In  re  McMANAMEE.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  18, 
1915.)  In  the  matter  of  Mary  McManamee,  de- 
ceased. J.  P.  Hennessy,  of  New  York  City,  for 
appellant  C.  V.  Halley,  Jr.,  of  New  York  City, 
for  respmident  No  oinnion.  Decree  affirmed, 
with  costs.     Order  filed. 


McNAMBB  V.  CHENOWBTH  et  aL  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment, June  4,  1915.)     Action  by  Mary  J.  Mc- 


Namee,  as  executrix,  against  Catharine  R. 
Chenoweth  and  another,  impleaded  with  others. 
H.  M.  Hitchings,  of  New  York  City,  for  appel-' 
lants.  A.  R.  Johnson,  of  Brooklyn,  for  re- 
spondent. No  opinion.  Judgments  affirmed, 
with  costs.  Orders  filed.  See,  also,  152  N.  Y. 
Supp.  1126. 

McNAUGHTON.  Respondent,  v.  RUTLAND 
R.  CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  Third  Department,  May  28,  1915.) 
Action  by  Neil  D.  McNaughton  as  trustee  of 
William  Cappielo,  bankrupt,  against  the  Rut- 
land Railroad  Commny.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with 
costs. 


McQUADB,  Respondent  ▼.  MORROW  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  May  14,  1915.)  Pro- 
ceeding by  Anthony  McQuade  against  James  M. 
Morrow  and  others.  C.  J.  Nehrbas,  of  New 
York  City,  for  appellants.  H.  J.  Smith,  of  New 
York  City,  for  respondent.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursementK 
Order  filed. 


MALLEY,  Respondent  v.  ARTHUR,  Appel- 
lant    (Supreme  Court,  Appellate  Division,  S( 


May  7,   1915.) 


ec- 
Action  by 


ond   Department     .,   ,      

Peter  J.  Malley  against  John  F.  Arthur. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is  as 
follows:  Judgment  and  order  unanimously  af- 
firmed, with  costs. 


MAMARONECK  SOUND  SIDE  REAL  ES- 
TATE CO.,  Respondent,  v.  HANNAN  et  al.. 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  May  25, 1915.)  Action 
by  the  Mamaroneck  Sound  Side  Real  Estate 
Company  against  John  L.  Hannan  and  others. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is  as 
follows :  The  evidence  is  insufficient  to  charge 
the  defendants  Hannan  and  Wagner  with  re- 
sponsibility for  the  accident,  and  as  to  them 
the  judgment  and  order  of  the  County  Court 
of  Westchester  County  are  reversed,  and  a  new 
trial  ordered,  with  one  bill  of  costs  to  both,  to 
abide  the  event  and  as  to  the  appellant  Mayer 
the  judgment  and  order  are  unanimously  af- 
firmed, with  costs. 


MANDEVILLB.  Respondent  ▼.  D'OENC^ 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  First  Department  May  14,  1915.) 
Action  b^  Ftrederick  A.  Mandeville,  as  executor, 
etc.,  against  Alfred  IXOench  and  others.  B.  E. 
Messier,  of  New  York  City,  for  appellants.  E. 
W.  Harris,  of  New  York  City,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.     Order  filed. 
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MAHLO,  Regpondent  t.  MORNING  TELE- 
GRAPH CO.,  AppeUant  (Supreme  Court,  Ap- 
?e]late  DiviBion,  First  Department  June  11, 
915.)  Action  by  George  M.  Mario  against 
the  Morning  Telegraph  Company.  B.  Patterson, 
of  New  York  City,  for  appellant.  F.  H.  Rees, 
of  New  York  City,  for  respondent. 

PER  CURIAM.  Order  modified,  by  allow- 
ing plaintiff  to  discontinue  on  payment  of  costs 
in  the  action,  to  be  taxed,  within  ten  days  after 
the  same  are  taxed.  If  such  costs  are  not  so 
paid,  the  motion  to  discontinue  is  denied,  with 
$10  costs  and  disbursements  to  defendant.  Set- 
tle order  on  notice. 


MARONBY,  Respondent,  v.  MANUELL,  Ap- 

gsilant  (Supreme  Court,  Appellate  Division, 
econd  Department.  June  4,  1915.)  Action  by 
John  F.  Maroney  against  Lawrence  C.  Manu- 
ell.  No  opinion.  Order  affirmed,  with  $10 
cost*  and  disbursementa. 


MARQUART,  AppeUant,  v.  ELMIRA,  C.  & 
W.  RY.,  Respondent  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  May  12, 
1915.)  Action  by  Delia  Marquart  against  the 
Elmira,  Coming  &  Waverly  Railway.  No  opin- 
ion. Appeal  dismissed,  without  costs,  upon 
stipulation  filed. 


MARSHALL,  Appellant,  t.  SACKETT  & 
WILHELMS  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  7,  1915.)  Action  by  Mary  Marshall,  aa 
administratrix  of  Willis  C.  Marshall,  deceas- 
ed, against  the  Sackett  ft  Wilbelms  Company. 
No  opinion.  Order  modified,  so  as  to  grant  the 
motion  upon  payment  of  all  the  taxable  costs, 
including  those  on  the  former  appeal,  and,  aa 
so  modified,  affirmed,  without  costs.  See,  also, 
166  App.  Div.  141,  151  N.  Y.  Supp.  1(M5. 

MARTIN.  Respondent,  t.  SMITH  BROS. 
PLUMBING  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  June 
4,  1915.)  Action  by  Sarah  Martin  against  the 
Smith  Bros.  Plumbing  Company.  No  opinion. 
Judgment  and  order  of  the  County  Court  of 
Queens  County  unanimously  affirmed,  with 
costs.     See,  also,  152  N.  Y.  Supp.  1126. 


MARX  &  RAWOLLB,  Respondents,  v. 
AMERICAN  DRUGGISTS'  SYNDICATE, 
AppeUant  (Supreme  Court  AppeUate  Divi- 
sion, Second  Department  May  7,  1915.)  Ac- 
tion by  Marx  &  RawoUe  against  the  American 
Druggists'  Syndicate.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  costs,  on 
authority  of  Marx  &  RawoUe  v.  American 
Druggists'  Syndicate,  161  App.  Div.  950,  140 
N.  f .  Supp.  1100. 


MASON-SEAMAN  TRANSP.  CO.  ▼. 
MITCHEL.  Mayor,  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  May  14, 
1915.)     Action   by  the  Mason-Seaman    Trans- 


portation Company  against  John  Pamr  IQtdi- 
el,  as  Mayor,  etc.,  and  others.  No  oirinioiL 
Motion  denied,  with  $10  costs.  Ordw  filed. 
See,  also,  152  N.  Y.  Supp.  1127;  89  Misc.  Bep^ 
230,  153  N.  Y.  Supp.  461. 


MAUTZ,  Respondent  ▼.  CONSOLIDATED 
RENDERING  CO.  et  sL.  AppeUants.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment April  28,  1915.)  Action  by  Gilbert 
Mautz  against  the  ConsoUdated  Rendering 
Company  and  others.  No  opinion.  Appeal  dis- 
missed, unless  appellants  file  and  serve  briefs 
within  the  times  specified  in  the  order  entered, 
pay  $10  to  respondent's  attorney,  and  stipulafe 
that  the  case  may  be  argued  on  May  25,  1915. 


MAYERS  T.  BARRETT.  (Supreme  Court, 
AppeUate  Division,  First  Department  May 
28,  1915.)  Action  by  Eugenie  Mayers  against 
WilUam  M.  Barrett  No  opinion.  Motion  de- 
nied, with  $10  costs.    Order  filed. 

MAYOR,  LANE  &  GO.  t.  COMMERCIAL 

INS.  CO.  (Supreme  Court  AppeUate  Divi- 
sion. E^rst  Department  May  28.  1915.)  Ac- 
tion by  Mayor.  Lane  &  Co.  against  the  Com- 
mercial Insurance  CJompany.  No  opinion.  Ap- 
plication granted.    Order  signed. 

MHISLB,  Respondent  t.  NEW  YORK 
CENT.  &  H.  R.  R.  CO..  AppeUant,  et  al.  (No. 
7317.)  (Supreme  Court  Appellate  Division, 
First  Department  May  21,  1915.)  Appeal 
from  Trial  Term,  New  York  Count?.  Action 
by  Nellie  Meisle,  as  administratrix,  etc.,  against 
the  New  York  Central  &  Hudson  River  Rail- 
road Company,  impleaded,  ete.  From  a  judg- 
ment entered  upon  the  verdict  of  a  jury,  and 
from  an  order  denying  a  motion  for  a  new  trial, 
said  defendant  appeaLi.  Reversed,  and  complaint 
dismissed.  Robert  A.  Kutschback,  of  New 
York  City,  for  appellant  BYank  JL,  SnUivan, 
of  New  York  City,  for  respondent 

PER  CURIAM.  We  think  tber«  was  no  evi- 
dence to  justify  the  verdict  of  the  jury  that  the 
defendant  was  negligent  or  that  it  could  bare 
anticipated  such  an  accident  aa  occurred,  and 
which  resulted  in  the  death  of  the  plaintiff's 
Intestate.  The  judgment  is  therefore  reversed, 
with  costs,  and  the  complaint  dismissed,  with 
costs.     Order  filed. 

LAUGHLIN,  J.,  dissents,  and  votes  for  af- 
firmance. 


MELOWSKY,  AppeUant  ▼.  COHEN,  Re- 
spondent (Supreme  Court  Appellate  Division, 
Second  Department  May  28,  1915.)  Action 
by  Annie  Melowsky  against  David  Cohen. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Judgment  and  order  of  the  Coun- 
ty Court  of  Kings  County  reversed,  and  new 
trial  ordered,  costs  to  abide  the  event,  upon  the 
ground  that  plaintiff  was  not  estoppied  by  the 
testimony  of  Lena  Ginsberg  from  proving  that 
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defendant,  mther  than  bis  wife,  stmck  plain- 
tiff with  the  chair.  It  is  also  noted  that  a  ver- 
dict should  not  be  directed  pending  the  progress 
of  plaintiff's  case. 

MENOES,  Respondent,  y.  KDWARDS  MO- 
TOR CAR  CO.,  AppeUant  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
11,  1915.)  Action  by  Charles  A.  Mengee,  Jr., 
ai;ainst  the  Edwards  Motor  Car  Company.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs.  See,  also,  165  App.  Div.  73, 
150  N.  Y.  Supp.  989. 

MERSERBAU  et  al..  Appellants,  v.  LOOM- 
IS  et  al..  Respondents  (three  cases).  (Supreme 
Court,  Appellate  Division,  Third  Department. 
May  28,  1915.)  Actions  by  Frederick  W.  Mer- 
serean  and  another  against  Charles  W.  Loomis, 
individually  and  as  executor,  etc.,  of  Dianna 
Camp,  deceased,  and  others.  No  opinion.  Mn- 
ticms  granted,  unless  appellants  liave  cases  pre- 
pared and  move  them  for  argument  at  the  next 
term  of  the  court,  in  which  case  motions  are 
denied. 


METROPOLITAN    LIFE    INS.    CO.,    Re- 

Sjondent,  v.  FIFTY-NINTH  ST.  REAI/TY 
O.,  AppeUant.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  May  28,  1915.)  Ac- 
tion by  the  Metropolitan  Life  Insurance  Com- 
pany against  the  Fifty-Ninth  Street  Realty 
Company.  F.  Bien,  of  New  York  City,  for  ap- 
pellant. F.  C.  Lawyer,  of  New  York  City,  for 
respondent  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursementa.  Order  filed.  See, 
also,  163  N.  Y.  Supp.  1129. 


METROPOLITAN  LIFE  INS.  CO.  r.  FIF- 
TY-NINTH ST.  REAL  ESTATE  CO.  (Su- 
preme Ck>urt,  Appellate  Division,  First  De< 
partment  June  ll,  1916.)  Action  by  the  Met- 
ropolitan Life  Insurance  Company  against  the 
Fifty-Ninth  Street  Real  Estate  Company.  No 
opinion.  Motion  denied,  with  $10  costs.  Or- 
der filed.     See,  also,  153  N.  Y.  Supp.  1129. 


MEYERS,  Respondent,  v.  D.  H.  McLAURY 
MARBLE  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
17,  1915.)  Action  by  Willard  F.  Meyers 
against  D.  H.  McLanry  Marble  Company.  No 
opinion.    Application  denied,  with  $10  costs. 


MICHALSEa,  Appellant  v.  AMERICAN 
MACHINE  &  FOUNDRY  CO.,  Respondent 
(Supreme  Court  Appellate  Division,  Second 
Department  June  17,  1015.)  Action  by  Wal- 
ter Michalski  against  American  Machine  & 
Foundry  Company. 

PER  CURIAM.  Judgment  reversed,  and 
new  trial  granted,  costs  to  abide  the  event. 
The  evidence  presented  a  question  for  the  jury 
on  the  issue  of  negligence.  Scott  t.  Interna- 
tional Paper  Co.,  204  N.  Y.  49,  97  N.  E.  413: 
Martin  v.  Walker  ft  WUliama  Mf^.  Co.,  19S 


N.  Y.  824,  91  N.  B.  798;  Basel  v.  Ansonia 
Clock  Co.,  169  App.  Div.  912.  144  N.  Y.  Snpp. 
434;  Kimmerle  v.  Carey  Printing  Co.,  160' 
App.  Div.  883,  144  N.  Y.  Snpp.  1076. 


MIESTO,  Appellant,  v.  COMMERCIAL  UN- 
ION ASStfR.  <50.,  LIMITED,  OF  LONDON, 
ENG.,  Respondent  (Supreme  Court,  Appellate 
Division,  First  Department.  May  21,  1915.) 
Action  by  Alfred  Miesto  against  the  Commer- 
cial Union  Assurance  Company,  Limited,  of 
London,  England.  C.  C.  Clark,  of  Brooklyn, 
for  appellant.  L.  Levy,  of  New  York  City,  for 
respondent  No  opinion.  Order  affirmed,  with 
costs.    Order  filed. 


In  re  MILLER.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  April  28,  1915.) 
In  the  matter  of  the  application  of  William  0. 
Miller  for  a  writ  of  certiorari  against  Law- 
rence Shean,  as  Special  Deputy  Commissioner 
of  Excise  of  Oneida  County,  and  William  W. 
P'arley,  as  State  Commissioner  of  Excise.  No 
opinion.    Order  affirmed,  with  costs. 


MILLER,  Appellant,  v.  ROBINSON,  Re- 
spondent (Supreme  Court  Appellate  Division, 
First  Department  May  28,  1015.)  Action  by 
Mary  F.  Miller  against  Helen  J.  M.  Robinson. 
A.  G.  McLaughlin,  of  New  York  City,  for  ap- 
pellant I*  E.  Warren,  of  New  York  City,  for 
respondent  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 


MINZESHEIMER,  Respondent,  ▼.  TREE- 
GER,  Appellant  (Supreme  Court,  Appellate 
Division,  First  Department  May  14,  1915.) 
Action  by  Herman  Minzesheimer  against  Sam- 
uel Treeger.  L.  Sanders,  of  New  York  City, 
for  appellant  A.  D.  Lind,  of  New  York  City, 
for  respondent  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 


MOKARZEL.  Appellant,  t.  MOKARZBL, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  May  25,  1915.)  Ac- 
tion by  Naboum  A.  Mokarzel  against  Saada 
Rihani  Mokarzel. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  I>e 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows :  Order  affirmed,  with  $10  costs  and 
dishnnementa. 


MOLDESTAD,  Respondent,  v.  TIMMINS  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  May  7,  1915.)  Ac- 
tion by  Olaf  Moldestad  against  Edward  M. 
Timmins  and  others. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Judgment  and  order  unanimously 
affirmed,  with  costs. 
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MONTGOMERY  COOPERAGE  CO.,  Re- 
spondent, ▼.  WASSERMAN,  Appellant.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  11,  1915.)  Action  by  the  Alont- 
gpmery  Cooperage  Company  against  Hugo  B. 
Wasserman.  S.  K,  Lichtenstein,  of  New  York 
City,  for  appellant.  E.  J.  Parsons,  of  New 
York  City,  for  respondent.  No  opinion.  Order 
reversed,  witli  $10  costs  and  disbursements, 
and  motion  granted.    Order  filed. 

MOODY,  Respondent,  v.  MORRIS,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  25,  1915.)  Action  by 
Harry  A.  Moody  against  Isaac  Morris.  No 
opinion.  Motion  denied,  on  condition  that  de- 
fendant perfect  his  appeal,  place  the  case  on 
the  June  calendar,  and  be  ready  for  argument 
when  reached;  otherwise,  motion  granted,  with 
$10  costs. 


MORONEY  v.  MANUELL.  (Supreme  Court, 
Appellate  Division,  Second  Department.  May 
26,  1915.)  Action  by  John  F.  Moroney  against 
liawrence  G.  Manuell.  No  opinion.  Motion 
for  stay  granted,  on  condition  that  anoellant 
perfect  his  appeal,  place  the  case  on  the  cal- 
endar for  Tuesday,  June  1,  1915,  and  be  ready 
for  argument  when  reached,  without  costs. 


MOSS,  Appellant,  v.  MORROW  et  al..  Re- 
spondents, (suoreme  Court.  Aooellate  Division, 
First  Department.  June  11,  1915.)  Action 
by  Edward  Moss  against  James  W.  Morrow 
and  another.  M.  B.  Hoffman,  of  Brooklyn, 
for  appellant  C.  J.  Nehrbas,  of  New  York 
City,  for  respondents.  No  opinion.  Order  re- 
versed, with  ?10  costs  and  disbursements,  and 
motion  granted,  on  the  authority  of  M<:Quade 
V.  Morrow,  153  N.  Y.  Supp.  1127,  decided  by 
this  court  May  14,  1915.     Order  filed. 


MUr^CAHY  &  GIBSON  v.  NATIONAL 
SURETY  CO.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  March  19,  1915.) 
Action  by  Mulcahy  &  Gibson  against  the  Na- 
tional Surety  Company.  No  opinion.  Motion 
for  stay  granted,  on  condition  that  the  case  on 
appeal  be  served  within  five  days  after  service 
of  the  order  to  be  entered  hereon,  and  that  the 
printed  papers  be  filed  and  the  case  placed  on 
the  calendar  by  April  20th.  Settle  order  on  no- 
tice.   See,  also,  153  N.  Y.  Supp.  37. 


MUIXALIjY,  Respondent  v.  NEW  YORK 
STATE  RYS..  Appellant  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department.  April 
28,  1915.)  Action  by  Thomas  Mullally  against 
the  New  York  State  Railways.  No  opinion. 
Appeal  dismissed,  without  costs,  upon  stipula- 
tion filed. 


MDLVIHIIiL.  Respondent,  v.  NASSAU 
ELECTRIC  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June    11,    1915.)    Action    by    Annie   Mulvihill 


against  the  Nassau  BSectric  Railroad  Company. 
No  opinion.  Judgment  and  order  of  the  County 
Court  of  Kings  connty  unanimously  affirmed, 
with  costs. 


MUNCH,  Respondent  ▼.  EBLING  BREW- 
ING CO.,  Appellant.  (Supreme  Court.  Appel- 
late Division.  Second  Department  May  14, 
1915.)  Action  by  Charles  H.  Munch  against 
the  Ebling  Brewing  Company.  No  opinion. 
Judgment  affirmed,  with  costs. 


MURPHY,  Respondent  v.  LEONARD  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  25,  1915.)  Ac- 
tion by  James  A.  Murphy,  as  president,  etc, 
against  Edward  W.  Leonard  and  others. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is  as 
follows:  Order  affirmed,  with  $10  coeta  and  dis- 
bursements. 


MURPHY.  Appellant,  t.  SEA  BEACH  R. 
CO.  et  al..  Respondents.  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  June  4, 
1915.)  Action  by  Frances  Murphy,  an  infant 
by  Emma  Murphy,  her  guardian  ad  litem, 
against  the  Sea  Beach  Railroad  Company  and 
the  Brooklyn  Heights  Railroad  Company.  No 
opinion.  Judgment  and  order  reversed,  and  new 
trial  granted,  costs  to  abide  the  event  unless 
within  20  days  defendant  stipulate  that  the 
judgment  be  modified,  by  striking  out  the  costs 
to  defendants,  in  which  event  the  judgment  and 
order  are  unanimously  affirmed,  without  costs. 


NELSON.  Respondent,  v.  MORSE  DRY 
DOCK  &  REPAIR  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  7,  1915.)  Action  by  Torge  Nelson  against 
the  Morse  Dry  Dock  &  Repair  Company.  No 
opinion.  Motion  denied.  See,  also,  152  N.  Y. 
Supp.  1130. 


NEUSTADT  v.  JAMAICA  ESTATES  et  aL 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  7,  1915.)  Action  by  Joseph 
Neustadt  against  the  Jamaica  Estates  and  oth- 
ers. No  opinion.  Judgment  affirmed  without 
costs.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. 


NEW  YORK  CENT.  &  H.  R.  R.  CO.,  Appel- 
lant V.  PEOPLE  et  aL,  Respondents.  (Su- 
preme Court  Appellate  Division.  Fourth  De- 
partment. May  12.  1915.)  Action  by  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany, against  the  People  of  the  State  of  New 
York  and  others. 

PER  CURIAM.  Order  affirmed,  with  costs. 
Without  passing  upon  the  other  questions,  we 
think.  Laws  1913,  c.  66,  was  effectual  to  prevent 
plaintiff  from  taking  the  lands  under  water  by 
condemnation,  even  if  prior  to  the  passage  of  the 
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act  it  bad  snch  right. 
Snpp.  1133. 


S«e,  also,  161  N.  Y. 


NEW  TORK  BliECTRIO  LINES  CO.  ▼. 
GAYNOR  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  April  1,  1915.) 
Action  by  the  New  iTork  Electric  Lines  Compa- 
ny against  William  J.  Gaynor  and  others.  No 
opinion.  Motion  granted,  unless  appellant  com- 
plies with  terms  stated  in  order.  Order  filed. 
See,  also,  153  N.  Y.  Supp.  244. 


NICHOLAS  GREGORIE  &  CO.,  Respondent, 
V.  MALCKE  BLDG.  CORPORATION;  Appel- 
lant, et  aL  (Supreme  Court,  Appellate  Division, 
First  Department.  May  14,  1915.)  Action  by 
Nicholas  Gregorie  ft  Co.  against  the  Malcke 
Building  Corporation,  impleaded  with  others. 
L.  O.  Van  Doren.  of  New  York  City,  for  ap- 
pellant. M.  M.  Menken,  of  New  York  City,  for 
respondent.  No  opinion.  Order  afBrmed,  with 
$1()  costs  and  disbursements.    Order  filed. 


In  re  NORTON.  (Supreme  Court,  Appellate 
Division,  Second  Department  June  11,  1915.) 
In  the  matter  of  the  petition  of  and  by  Peter  J. 
Norton,  for  a  visitation  of  and  by  a  Justice  of 
the  Supreme  Court,  of  the  Springfield,  L.  I., 
Cemetery  Society.  No  opinion.  Motion  for  re- 
argument  denied.  Motion  for  leave  to  appeal  to 
the  Court  of  Appeals  granted.*  Settle  order  be- 
fore the  Presiding  Justice.  For  former  opinion, 
see  153  N.  Y.  Supp.  798. 


O'NEILL,  Respondent,  y.  MELCHNER,  Ap- 
pellant.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  14,  1916.)  Action  by 
John  J.  O'Neill  against  Leopold  Melchner.  A. 
J.  Taliey,  of  New  York  City,  for  appellant.  A. 
Gross,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Order  modified,  by  requiring 
plaintiff  to  pay  all  costs  of  the  action  to  date, 
and,  as  so  modified,  aflSrmed,  without  costs. 
Settle  order  on  notice. 

LAHGHLIN  and  SCOTT.  JJ.,  dissent 

ORTH  et  al.  v.  KAESCHB  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  28,  1915.)  Action  by  Paul  Orth  and  an- 
other against  Max  B.  Kaesche  and  another. 
No  opinion.  Motion  for  resettlement  granted. 
Settle  order  on  notice.  See,  also,  165  App.  Div. 
513,  150  N.  Y.  Supp.  957. 


OTWAT.  Respondent,  v.  SNARE  ft  TRIEST 
CO.,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  May  7,  1915.)  Ac- 
tion by  Frank  S.  Otway  against  the  Snare  & 
Triest  Company.  No  opinion.  Motion  for  leave 
to  appeal  (152  N.  Y.  Supp.  845)  to  the  Court 
of  Appeals  denied. 


OUSTEROtrr,  Appellant  ▼.  ANDREWS, 
Respondent.  (Supreme  Ck>urt,  Appellate  Divi- 
sion, Fourth  Department.    April  28,  1016.)    Ac- 


tion by  William  B.  Ousterout,  as  administrator, 
etc.,  against  John  T.  Andrews.  No  opinion. 
Motion  granted,  and  appeal  dismissed,  with 
costs. 


PAKULSKI,  Respondent  t.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
April  28, 1015.)  Action  by  Vincent  I'akulski,  an 
infant,  etc.,  against  the  New  York  Central  & 
Hudson  River  Railroad  Company. 

PER  CURIAM.  Judgment  and  order  aflSrm- 
ed, with  costs. 

FOOTE,  J.,  dissents,  upon  the  ground  that 
the  plaintiff  was  himself  negligent  as  matter  of 
law,  since  there  was  no  emergency,  invitation, 
or  urgent  motive  to  excuse  his  attempt  to  board 
defendant's  moving  train. 


In  re  PALISADE  CONFECTIONERY  CO. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment June  4,  1915.)  In  the  matter  of 
the  general  assignment  of  the  Palisade  Confec- 
tionery Company  to  Julius  Moral  for  the  bene- 
fit of  creditors.  No  opinion.  Order  of  the  Coun- 
ty Court  of  Westchester  County  affirmed,  with 
$10  costs  and  disbursements. 


PANGBURN,  Respondent  v.  BUICK  MO- 
TOR CO.,  Appellant,  et  ai  (Supreme  Court, 
Appellate  Division,  Third  Department  May 
28,  1915.)  Action  by  Alfred  Pungburn  against 
the  Buick  Motor  Ck>mpany,  impleaded  with  an- 
other. No  opinion.  Motion  denied.  See,  also, 
152  N.  Y.  Supp.  1131. 


PAULSON  et  al..  Respondents,  v.  JESSE  V. 
PALMER  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
18,  1015.)  Action  by  Leonard  Paulson  and  an- 
other against  the  Jesse  V.  Palmer  Company. 
H.  Van  Kirk,  of  Greenwich,  for  appellant.  II. 
A.  Rubino,  of  New  York  City,  for  respondents. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 


In  re  PENFOLD.  (Supreme  Court  Appel- 
late Division,  First  Department.  May  21, 1915.> 
In  the  matter  of  Josephine  Penfold,  deceased. 
No  opinion.  Orders  (in  87  Misc.  Rep.  522,  149 
N.  Y.  Supp.  920)  afBrmed  with  costs  on  opinion 
of  Fowler,  S.    Orders  filed. 


PENSABENB  v.  F.  ft  J.  AUDITORE  CO. 
(Supreme  Court  Appellate  Division,  Second 
Department  June  17, 1015.)  Action  by  Fran- 
cesco Pensabene,  as  administrator,  against  the 
F.  ft  J.  Auditore  Company.  No  ouinion.  Mo- 
tion denied,  with  $10  costs.  See.  also.  156  App. 
Div.  808,  141  N.  Y.  Supp.  1135. 


PEOPLE,  Respondent,  r.  ANZELOTTI,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
Second  Department.    June  4,  1916.)    Proceeding 
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b7  the  Peoole  of  the  State  of  New  York  against 
Joseph  Anzelotti. 

I'ER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  a  justice  may  be 
substituted  in  place  of  BURR,  J.,  deceased,  Mr. 
Justice  PUTNAM  was  so  substituted.  Judg- 
ment of  conviction  of  the  County  Court  of 
Kings  County  affirmed.  See,  also,  151  N.  Y. 
Supp.  1135. 


PEOPLE,  Respondent,  t.  BBRTLINI,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  4, 1915.)  Proceeding  by 
the  People  of  the  State  of  New  York  against 
William  Bertlini.    No  opinion.    Motion  denied. 


PEOPLE  Respondent,  v.  BEKTUGLIA,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  May  25,  1015.)  Proceed- 
iiiig  by  the  People  of  the  State  of  New  York 
against  Giovanni  Bertuglia. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  tnat  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows :  Judgment  of  conviction  of  the  Coun- 
ty Court  of  Queens  County  reversed,  on  the 
ground  that  the  verdict  is  dearly  against  the 
weight  of  evidence,  and  defendant  discharged. 


PEOPLE  T.  BOITANO.  (Supreme  Court, 
Appellate  Division,  First  Department.  June  11, 
1915.)  Proceeding  by  the  People  of  the  State  of 
New  York  against  Paul  Boitano.  No  opinion. 
Motion  to  dismiss  appeal  granted,  unless  ap- 
pellant comply  with  terms  stated  in  order.  Or- 
der filed. 


PEOPLE  T.  BRADLEY.  (Supreme  Court, 
Appellate  Division,  First  Department.  May  28, 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  Jolin  P.  Bradley.  No 
opiuioiu    Motion  granted.    Order  filed. 


PEOPLE  T.  COOK.  (Supreme  Court,  Appel- 
late Division,  First  Department  June  11, 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  Joseph  Cook.  No  opinion. 
Motion  to  disndss  appeal  granted.    Order  filed. 


PEOPLE  V.  CULLY.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  April  30, 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  Thomas  Cully.  No  opin- 
ion. Motion  to  dismiss  appeal  granted.  Order 
filed.     See,  also,  153  N.  Y.  Supp.  126. 


PEOPLE),  Respondent,  y.  CURTIS,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Fourth  Department  AprU  28,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Raymond  J.  Curtis.  No  opinion.  Order 
overruling  demurrer  affirmed.  Judgment  of  con- 
viction affirmed. 


PEOPLE  V.  DB  VILLERS.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
11,  1915.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Ives  De  Villera.  No 
opinion.  Motion  to  dismiss  appeal  granted,  un- 
less appellant  comply  with  terms  stated  in  or- 
der.   Order  filed. 


PEOPLE,  Respondents,  v.  DIEMER,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  4,  1915.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
John  Diemer.  No  opinion.  Judgment  and  order 
of  the  County  Court  of  Kings  County  affirmed, 
with  costs. 


PEOPLE,  Respondent,  v.  DREE  et  al..  Appel- 
lants. (Supreme  Court,  Appellate  Division, 
Fourth  Department  April  28,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  George  Dree  and  another.  No  opinion. 
Appeal  dismissed  upon  stipulation  filed. 


PEOPLE,  Respondent,  v.  EDBLSTEIN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  June  17,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Hyman  Edelstein.  No  opinion.  Judg- 
ment of  conviction  of  the  (bounty  Court  of 
Kings  County  affirmed. 


PEOPLE  v.  GABRIEL  et  al  (Supreme 
Court,  Appellate  Division,  First  Department 
May  14,  1915.)  Proceeding  by  the  People  of 
the  State  of  New  York  against  Abraham  Gab- 
riel, impleaded  with  others.  No  opinion.  Mo- 
tion to  dismiss  appeal  granted,  unless  appellant 
comply  with  terms  stated  in  order.    Order  filed. 


PEOPLE.  ResDondodt.  ▼.  GIBSON.  Appel- 
lant. (Supreme  Court  Asoellate  Division,  First 
Department  June  18. 1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  Bur- 
ton W.  Gibson,  C.  Goldzier,  of  New  York  City, 
for  appellant  R.  C.  Taylor^  of  New  York  City, 
for  the  People.  No  opinion.  Judgment  af- 
firmed. Order  filed.  See,  also,  164  App.  Div. 
949,  149  N.  Y.  Supp.  1084. 


PEX>PLE,  Respondent,  ▼.  GILMORE,  Appd- 

lant  (Supreme  Court,  Appellate  Division, 
Fourth  Department  April  28,  1915.)  Proceed- 
ing by  the  People  of  Uie  State  of  New  York 
against  Thomas  Gilmore.  No  opinion.  Appeal 
dismissed  upon  stipulation  filed. 


PEOPLE,  Respondent,  v.  GOODMAN,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Iilrst  Department  May  21.  1915.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Nathan  Goodman.  M.  Sulzberger,  of  New  Yurk 
City,  for  appellant  S.  L.  Uichter,  of  New 
York  City,  for  respondent  No  opinion.  Judf* 
ment  affirmed.    Order  filed. 
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PEOPLH  T.  GREENFIELD.  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  25,  1915.)  Proceeding  by  the  People  of 
the  State  of  New  York  against  Howaird  Green- 
field. No  opinion.  Motion  denied.  See,  also, 
153  N.  Y.  Supp.  1133. 


PEOPLE,  Respondent,  ▼.  GREENFIELD, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  June  4,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
afsainst  Howard  Greenfield.  No  opinion.  Mo- 
tion denied.    See,  also,  153  N.  Y.  Supp.  1133. 

PEOPLE,  Respondent,  v.  HALLETT,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Second  Department  May  14,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  William  Hallett.  No  opinion.  Judg- 
ment of  conviction  of  the  Court  of  Special  Ses- 
sions affirmed. 


PEOPLE  T.  KALHOFER  et  al.  (No.  7375.) 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  28,  1015.)  Appeal  from  Trial 
Term,  New  York  County.  David  Kalhofer,  im- 
pleaded with  another,  was  convicted  of  horse 
poisoning.  From  the  judgment,  and  order  deny- 
ing his  motion  for  new  trial,  he  appeals.  Judg- 
ment and  order  affirmed.  R.  S.  Johnstone,  of 
New  York  City,  for  appellant  J.  F.  Mclntyre, 
of  New  York  City,  for  the  People. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed.   Order  filed. 

DOWLING,  J.,  dissents,  on  the  pounds  stated 
in  his  dissenting^  memorardum  in  People  v. 
Swersky,  153  N.  Y.  Supp.  1134,  decided  herewith. 


PEOPLE,  Respondent,  v.  LB  ROSE.  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department.  June  4,  1915.)  Proceeding  by 
the  People  of  the  State  of  New  York  against 
Nicodine  Le  Rose.  No  opinion.  Judgment  of 
conviction  of  the  County  Court  of  Kings  Coun- 
ty reversed,  and  new  trial  ordered,  upon  the 
ground  that  it  was  error  to  admit  evidence  of 
the  weapons  behind  the  bar,  which  evidence  be- 
came more  injurious  on  account  of  the  use 
made  of  it  by  the  assistant  district  attorney  in 
bis  address  to  the  jury. 


PEOPLE  ▼.  LIDDY.     (Supreme  Court,  Ap- 

?ellate  Division,  First  Department  June  11, 
915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  James  E.  Liddy.  No  opin- 
ion. Motion  to  dismiss  appeal  granted,  unless 
appellant  comply  with  terms  stated  in  order. 
Order  filed. 


PE»PLB,  Respondent,  v.  NORTON,  Appel- 
lant Supreme  Court  Appellate  Division, 
Fourth  Department  April  28,  1915.)  Proceed- 
ing by  thfl  People  of  the  State  of  New  York 
against  Jack  Norton.  No  opinion.  Appeal  dis- 
missed upon  stipulation  filed. 


PEOPLE.  Respondent  ▼.  OSTRANSKY,  Ap- 
pellant.    (Supreme  Court,  Appellate   Division, 

FJJrst  Department.  May  28.  1015.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Max  Ostransky.  K.  H.  RoaenberK,  of  New  York 
City,  for  appellant  L.  Fabricant,  of  New  York 
City,  for  the  People.  No  opinion.  Judgment 
affirmed.    Order  filed. 


PEOPLn  Respondent,  y.  PAGE,  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  28,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  Villa 
F.  Page.  W.  Chilvers,  of  New  York  City,  for 
appellant  R.  C.  Taylor,  of  New  York  City, 
for  the  People.  No  opinion.  Judgment  affirm- 
ed.   Order  filed. 


PEOPLE,  Respondent  ▼.  PARK  ROW 
REALTY  CO.,  Appellant  et  al.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
May  28,  1915.)  Proceeding  by  the  People  of 
the  State  of  New  York  against  the  Park  Row 
Realty  Company,  impleaded  with  others.  No 
opinion.  Motion  granted.  See,  also,  152  N.  Y. 
Supp.  1133. 


PEOPLE,  Appellant,  v.  PEREZ,  Respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment May  7,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  John 
Perez.  No.  opinion.  Order  of  the  Court  of 
Special  Sessions,  arresting  judgment,  reversed, 
upon  authority  of  People  v.  Post  163  App.  Div. 
119,  148  N.  Y.  Supp.  487,  and  cause  remitted  to 
said  court,  with  directions  to  render  judgment 


PEOPLE  V.  RICHTER.  (Supreme  Court 
Appellate  Division,  Second  Department  May 
25,  1915.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Henry  W.  Richter. 
No  opinion.  Motion  denied.  See,  also,  153  N. 
Y.  Supp.  1133. 


PEOPLE,  Respondent  v.  RICHTER,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  June  4,  1915.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Henry  W.  Richter.  No  opinion.  Motion  for 
leave  to  argue  the  appeal  on  the  typewritten 
minutes  denied.  Motion  to  dismiss  appeal  de- 
nied, upon  condition  that  defendant  perfect  his 
appeal,  place  the  case  at  the  foot  of  the  present 
calendar,  and  be  ready  for  argument  when 
reached;  otherwise,  motion  granted.  See,  also, 
153  N.  i.  Supp.  1133. 


PEOPLE,  Respondent,  v.  RICHTER,  Appel- 
lant (Supreme  Court,  ADpcllate  Division,  Sec- 
ond DepartmeQt.  June  17,  1915.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Henry  W.  Richter.  No  opinion.  Judgment  of 
conviction  of  the  Court  of  Special  Sessions  af- 
firmed by  default  See,  also,  153  N.  Y.  Supp. 
1133. 
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PEOPI/B  ▼.  ROLANDBIiLI,  ^(Supreme 
Court,  Appellate  Division,  First  Department 
June  11,  1915.)  Proceeding  by  the  People  •£ 
the  State  of  New  York  against  Stefano  Rolai- 
doUi.  No  opinion.  Motion  to  dismiss  appeal 
granted.     Order  filed. 


PEOPLE  V.  RUBTXO.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  May  28, 
litis.)  Proceeding  by  the  People  of  the  State 
ot  New  York  against  Samuel  Kubino,  Giuseppe 
Pantoleno,  and  Cogenta  Pnntoleno.  No  opinion. 
Older  of  the  County  Court  ot  Kings  County  af- 
firmed, with  $10  costs  and  disbursements. 


PEOPLE  V.  SCHMIDT.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
11,  1915.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Adolph  Schmidt 
No  opinion.  Application  granted.  Order 
signed. 

PEOPtiB,  Respondent  v.  SCHULTZ,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  11,  1915.)  Proceeding 
bv  the  People  of  the  State  of  New  York  against 
Charles  C.  Schultz.  No  opinion.  Judgment  of 
conviction  of  the  Court  of  Special  Sessions  af- 
firmed. 


PEOPLE  V.  SCOTT.  (Supreme  Court,  Ap- 
pellate Division,  First  Department;  Jlay  14, 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  George  A.  Scott.  No 
opinion.  Motion  to  dismiss  appeal  granted.  Or- 
der filed. 


PEOPLE,  Respondent  v.  SBDLESKI,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  17,  1915.)  Proceed- 
ins  by  the  People  of  the  State  of  New  York 
against  Alexandria  Sedleski.  No  opinion. 
Judgment  of  conviction  of  the  Court  of  Special 
Sessions  affirmed. 


PEOPLE  V.  SILVERMAN.  (Supreme  Court 
Appellate  Division,  First  Dopartment  June  11, 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  Benny  Silverman.  No 
opinion.  Motion  to  dismiss  appeal  granted.  Or- 
der filed. 


PEOPLE,  Respondent  v.  SMITH,  Appellant 
(Supreme  Court  Appellate  Division,  Fourth  De- 
partment April  28,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against 
Charles  B.  Smith.  No  opinion.  Appeal  dis- 
missed upon  stipulation  filed. 


PEOPLE  V.  STATE  BANK  OF  FOREST- 
yiLLE.  In  re  SMITH.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department.  May  1^, 
10154  Proceeding  by  the  People  of  the  State  of 
(New  York  against  the  State  Bank  of  Forestville. 


In  the  matter  of  the  final  accounting  of  Frank 
L.  Smith,  as  receiver  of  State  Bank  of  Ftorest- 
ville.  No  opinion.  Motion  granted,  and  ap- 
peal dismissed,  unless  appellants  file  and  serve 
the  printed  papers  on  appeal  by  May  14th,  and 
be  ready  for  argument  on  May  19th. 


PEIOPLE,  Respondent,  v.  STBHR,  Appellant 
(Supreme  Court  Appellate  Division,  Second  De- 
partment June  4,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  Hyman 
Stehr.  No  opinion.  Motion  to  resettle  order 
granted.  Settle  order  before  Mr.  Justice  Staple- 
ton.    See,  also,  153  N.  Y.  Supp.  1134. 


PEJOPLE,  Respondent  v.  STEHR,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment June  18,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  Hy- 
man Stehr.  No  opinion.  Reargument  (of  153 
N.  Y.  Supp.  296)  ordered,  and  case  set  down  for 
Thursday  July  20,  1915,  at  10  a.  m.  See,  also. 
153  N.  Y.  Supp.  1134. 


PEOPLE  V.  SWEKSKY  et  al.  (No.  TS.";!.) 
(Supreme  Court  Appellate  Division,  First  T>i- 
partment  May  28,  1915.)  Appeal  from  Trial 
Term,  New  York  County.  Max  Swersky  im- 
pleaded with  another,  was  convicted  of  horse 
poisoning,  and  from  the  judgment,  and  an  order 
denying  his  motion  for  new  trial  and  in  arrest 
of  judgment,  he  appeals.  Affirmed.  Georjie 
Edwin  Joseph,  of  New  York  City,  for  appellant. 
Robert  S.  Johnstone,  of  New  York  City,  for  the 
People. 

PER  CURIAM.  Judgment  and  order  af- 
firmed.    Order  filed. 

DOWLING,  J.  I  dissent  upon  the  ground 
that  it  was  error  to  charge  that  there  wcr* 
three  accomplices  only — Friedman,  O'Brien,  and 
Mrs.  Erlichman ;  that  it  was  also  error  for  the 
court  to  hold  that  Joseph  Erlichman  was  not 
in  law  an  accomplice;  and  that  it  was  further 
error  to  refuse  the  request  to  charge  that  it  wa>: 
fur  the  jury  to  determine  whether  Joseph  Er- 
lichman was  or  was  -not  an  accomplice.  In  my 
opinion,  the  question  of  his  being  an  accomplice 
was  one  of  tact  which  should  nave  been  sub- 
mitted to  the  jury. 

PEO?LB.  Respondent  v.  VERDI,  Appel- 
lant (Supreme  Court,  Appellate  Division. 
First  Department  June  4,  1916.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
I<rank  Verdi.  L.  Fabricant  of  New  York  City, 
for  appellant.  A  Rosenthal,  of  New  York  City. 
for  respondent  No  opinion.  Judgment  and 
order  affirmed.    Order  filed. 


PEOPLE,  Respondent  v.  WILKINSON,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Fourth  Department  April  28,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  Yorit 
against  William  Wilkinson.  No  opinion.  Ap- 
peal dismissed  upon  stipulation  filed. 
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PEOPIiB,  Respondent,  t.  WOHL,  Appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  4,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  Sam 
Wohl.  No  opinion.  Motion  for  leave  to  argue 
the  appeal  on  the  ^typewritten  minutes  denied. 
Motion  to  dismiss  appeal  denied,  upon  condition 
that  defendant  perfect  his  appeal,  place  the  case 
at  the  foot  of  the  present  calendar,  and  be  ready 
for  argument  when  reached;  otherwise,  motion 
granted. 


PEOPLE,  Respondent,  y.  WORDA,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  April  28,  1915.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  John  Worda.  No  opinion.  Appeal  dis- 
missed opon  stipulation  filed. 


PEOPLE,  Appellant,  v.  ZAYAS  et  aL,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  21,  1915.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Hector  A.  Zayaa  and  others.  R.  S. 
Johnstone,  of  New  York  City,  for  the  People. 
J.  F.  Mclntyre,  G.  G.  Battle,  N.  Vidaver,  and 
M.  Deiches,  all  of  New  York  City,  for  respond- 
ents. 

PER  CURIAM.  Judgmente  and  orders  af- 
firmed, on  the  authority  of  Peoole  v.  Amstein, 
211  N.  Y.  585.  105  N.  B.  814.     Order  filed. 

INGRAHAM,  P.  J„  and  LAUGHLIN,  J., 
dissent 


PEOPLE  ex  rel.  ARCHER,  County  Treasur- 
er, Respondent,  V.  CITY  OF  Y0NKER8  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  May  28,  1915.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  William  Archer,  as 
County  Treasurer  of  Westchester  County, 
against  the  City  «f  Yonkers  and  Joseph  Miller, 
as  Comptroller,  etq.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 


PEOPLE  ex  rel.  B.  D.  PIERCE,  JR.,  CO., 
Respondent,  v.  SOHMER,  State  Comptroller, 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Third  Department  May  28,  1915.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  the  B.  D.  Pierce,  Jr., 
Company,  against  William  Sohmer,  as  Comp- 
troller of  the  State  of  New  York,  and  John  N. 
Carlisle,  as  Commissioner  of  Highways  of  the 
State  of  New  York.  No  opinion.  Motion  de- 
nied.   See,  also,  153  N.  Y.  Supp.  195. 


PEOPLE  ex  rel.  BRADY  ▼.  CROPSEY. 

(Supreme  Court,  Appellate  Division,  First  De- 

gartment.  November  27,  1914.)  Proceeding 
y  the  People  of  the  State  of  New  York,  on  the 
relation  of  Joseph  E.  Brady,  against  Jas.  01 
Cropsey.  No  opinion.  Motion  granted  on  terms 
stated  in  memorandum  per  curiam.  Settle  or- 
der on  notice.  See,  also,  165  App.  Div.  990, 
150  N.  Y.  Supp.  11()3. 


PEOPLE  ex  rel.  BROWN  v.  ATTSTIN  et  al. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. May  7,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of'Lathroo  Brown,  against  S.  Fred  Austin 
and  others,  in  which  Frederick  C.  Hicks  a.p- 
peals.    (Appeal  No.  2.) 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is  as 
follows:  Order  modified,  in  accordance  with 
opinion  in  People  ex  rel.  Brown  v.  EVeisch,  15,1 
N.  Y.  Supp.  277,  decided  herewith,  and,  as  so 
modified,  unanimously  affirmed,  without  costs. 
Settle  order  before  the  Presidinc  Justice. 


PEOPLE  ex  rel.  BROWN  t.  BRUNGER  ot 

al.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  May  7,  1915.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  Lathrop  Brown,  against  Gustave  A. 
Brunger,  and  others,  in  which  Frederick  C. 
Ilicks  appeals.    (Appeal  No.  3.) 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  tnat  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Order  modified,  in  accordance  with 
opinion  in  People  ex  rel.  Brown  v.  Prelsch, 
15-3  N.  Y.  Supp.  277,  decided  herewith,  and,  as 
so  modified,  unanimously  affirmed,  without 
costs.  Settle  order  before  the  Presiding  Jus- 
tice. 


PEOPLE  ex  reL  BROWN  v.  CARWENKA 
et  al.  (Supreme  Court,  Appellate  Division, 
Second  Department.  May  7,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York, 
on  the  relation  of  Lathrop  Brown,  against  J. 
F.  Carwenka  and  others,  in  which  Frederick  O. 
Hicks,, appeals.    (Appeal  No.  4.) 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Order  modified,  in  accordance  with 
gpinion  in  People  ex  rel.  Brown  v.  Freiscb, 
153  N.  Y.  Supp.  277,  decided  herewith,  and,  as 
so  modified,  unanimously  affirmed,  without 
costs.  Settle  order  before  the  Presiding  Jus- 
tice. 


PEOPLE  ex  rel.  BROWN  v.  COZZBNS  et 
al.  (Supreme  Court,  Appellate  Division,  Second 
Department  May  7,  1915.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  Lathrop  Brown,  against  Walter 
Cozzens  and  others,  in  which  Frederick  C 
Hicks,  appeals.    (Appeal  No.  5.) 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  tiiat  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision 
is  as  follows:  Order  modified,  in  accordance 
with  opinion  in  People  ex  rel.  Brown  v. 
Freiscb,  153  N.  Y.  Supp.  277,  decided  here- 
with, and,  as  so  modified,  unanimously  affirm- 
ed, without  costs.  Settle  order  before  the  Pre- 
siding Justice. 
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PEOPLE  ex  rel.  BROWN  v.  CROMBIE  et 
al.  (Supreme  Court.  Aopellate  Division,  Sec- 
ond Department.  May  7,  1815.)  Proceeding 
b.v  the  Peoole  of  the  State  of  New  York,  on  the 
relation  of  Lathrop  Brown,  asainst  Fred  A. 
Crombie  and  others,  in  wbicti  Frederick  C. 
Uicks  appeals.    (Appeal  Mo.  6.) 

PBR  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision 
is  aa  follows:  Order  modified,  in  accordance 
with  opinion  in  People  ex  rel.  Brown  t.  Preisch, 
153  N.  Y.  Snpp.  277,  decided  herewith,  and, 
as  so  modified,  onanimously  affirmed,  without 
costs.    Settle  order  before  the  Presiding  Justice. 


PEOPLE  ex  rel.  BROWN  t.  GALLAGHER 

et  al.  (Supreme  Court.  Appellate  Division, 
Second  Department  May  7, 1915.)  Proceeding 
by  the  People  of  the  State  of  New  York,  on 
the  relation  of  Lathrop^  Brown,  against  John 
Gallagher  and  others,  in  which  Frederick  0. 
Hicks  appeals.     (Appeal  No.  7.) 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may 
be  disposed  of  by  a  court  of  four,  the  decision 
is  as  follows:  Order  modified,  in  accordance 
with  opinion  in  People  ex  rel.  Brown  v.  Freisch, 
153  N.  Y.  Snpp.  277,  decided  herewith,  and, 
as  so  modified,  unanimously  affirmed,  without 
costs.  Settle  order  before  the  Presiding  Jus- 
tice. 


PEOPLE  ex  reL  BROWN  v.  HALLOCK, 
et  aL  ■  (Supreme  Court.  Appellate  Division,  Sec- 
ond Department  May  7,  1915.)  Proceeding 
by  the  People  of  the  State  of  New  York,  on  the 
relation  of  Lathrop  Brown,  against  W.  H.  Hal- 
lock  and  others,  in  which  Frederick  C.  Hicks 
appeals.    (Appeal  No.  8.) 

PER  CURIAM.  The  parties  hereto 'having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Order  modified,  in  accordance  with 
opinion  in  People  ex  rel.  Brown  v.  Freisch, 
lo3  N.  Y.  Supp.  277,  decided  herewith,  and, 
as  so  modified,  unanimously  affirmed,  without 
costs.  Settle  order  before  the  Presiding  Jus- 
tice. 


PEOPLE  ex  rel.  BROWN  v.  HANNIGAN 
et  aL  (Supreme  Court.  Appellate  Division,  Sec- 
ond Department  May  7,  1915.)  Proceeding 
by  the  People  of  the  State  of  New  York,  on  the 
relation  of  Lathroo  Brown,  aeainst  Charles  A. 
Hannigan  and  others,  in  which  Frederick  C. 
Hicks  appeals.    (Appeal  No.  9.) 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may.  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Order  modified,  in  accordance  with 
opinion  in  People  ex  reL  Brown  v.  Freisch, 
153  N.  Y.  Supp.  277,  decided  herewith,  and, 
as  so  modified,  unanimously  affirmed,  without 
costs.  Settle  order  before  the  Presiding  Jas- 
tice. 


PEOPLE  ex  reL  BROWN  r.  HIGGINS  rt 

aL  (Supreme  Court  Appellate  Division.  Sec- 
ond Department  May  7,  1915.)  Proceeding  bjr 
the  People  of  the  State  of  New  Yoric,  on  the 
relation  of  Lathrop  Brown,  against  Farley  J. 
Higgins  and  others,  in  which  Frederick  C, 
Hicks  appeals.    (Appeal  No.'10.) 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  ma;  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Order  modified,  in  accordance  with 
opinion  in  People  ex  rel.  Brown  v.  Freisch, 
153  N.  Y.  Supp.  277,  decided  herewith,  and, 
as  so  modified,  unanimously  affirmed,  withoot 
costK  Settle  order  before  the  Presiding  Jns- 
tice. 


PEOPLE  ex  rcL  BROWN  ▼.  JENKINSON 

et  al.  (Supreme  Court  Appellate  Division,  Sec- 
ond Department  May  7,  1915.)  Proceedinj 
by  the  People  of  the  State  of  New  York,  an 
the  relation  of  Lathrop  Brown,  against  William 
Jenkinson  and  others,  in  which  Frederick  C 
Hicks  appeals.    (Appeal  No:  11.) 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Order  modified,  in  accordance  with 
opinion  in  People  ex  reL  Brown  v.  Freisch,  153 
N.  Y.  Supp.  277,  decided  herewith,  and,  as  so 
modified,  unanimously  affirmed,  without  cosia. 
Settle  order  before  the  Presiding  Justice. 


PEOPLE  ex  reL  BROWN  ▼.  MILLER  et  aL 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. May  7,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  Lathrop  Brown,  against  William  11. 
Miller  and  others,  in  which  Frederick  C. 
Hicks  appeals.    (Appeal  N&  12.) 

PER  CURIAM.  The  parUes  hereto  havin;; 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decisiun  is 
as  follows:  Order  modified,  in  accordance  with 
opinion  in  People  ex  rel.  Brown  v.  Freisch,  103 
N.  Y.  Supp.  277,  decided  herewith,  and,  as  so 
modified,  unanimously  affirmed,  without  costs. 
Settle  order  before  the  Presiding  Justice^ 


PEOPLE  ex  rel.  BROWN  t.  O'BRIEN  «t 
al.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  May  7,  1915i.)  Proceeding 
by  the  People  of  the  State  of  New  York,  on 
the  relation  of  Lathrop  Brown,  against  Hugh 
M.  O'Brien  and  others,  in  which  Frederick  C. 
Hicks  appeals.     (Appeal  No.   13.) 

PER  CURIAM.  The  parties  hereto  havin; 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Order  modified,  in  accordance  with 
opinion  in  People  ex  rel.  Brown  v.  Freisch,  153 
N.  Y.  Supp.  277,  decided  herewith,  and,  as  so 
modified,  unanimously  affirmed,  without  costs. 
Settle  order  before  the  Presiding  Justice. 


PEOPLE  ex  reL  BROWN  v.  SCOTT  et  aL 
(Supreme  Court,  Appellate  Division.  Second  De- 
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Pftrtment.  May  7,  191B^  Proceeding  by  the 
People  of  the  State  of  New  7ork,  on  the  rela- 
tion of  Lathrop  Brown,  Mainst  Samnel  A. 
Scott  and  others,  in  which  Frederick  C.  Hick* 
appeals.    (Appeal  No.  14.) 

FEB  CURIAM.  The  parties  hereto  having 
stipulated  in  open  conrt  tiiat  this  case  may  be 
disposed  of  by  a  court  of  fonr,  the  decision  is 
as  follows:  Order  modified,  in  accordance  with 
opinion  in  People  ex  rel.  Brown  v.  Freisch,  153 
N.  Y.  Supp.  277,  decided  herewith,  and,  as  so 
modified,  unanimously  affirmed,  without  costs. 
Settle  order  before  the  Presiding  Justice. 


PEOPLB  ex  rel.  HIRSGHBBRO,  AppeUant, 
T.  KIEB,  Respondent  (Supreme  Court,  Ap- 
pel}ate  Division,  Second  Department.  Jane 
17,  1915.)  Proceeding  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  Henry 
Hirschberg,  against  R.  F.  G.  Kieb,  as  Medical 
Superintendent  of  the  Matteawan  State  Hos- 
pital.   No  opinion.    Motion  denied. 


PEOPLB  ex  rel.  INTBRBOROTJGH  RAP- 
ID TRANSIT  CO.,  Appellant,  v.  PURDY  et 
al..  Respondents.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  4,  1916.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  the  Interborough  Rap- 
id Transit  Company,  against  Lawson  Pnrdy 
and  another,  as  commissioners.  R.  Norton, 
of  New  York  City,  for  appellant.  A.  B.  Sco- 
ville,  of'  New  York  City,  for  respondents.  No 
opinion.  Order  (in  85  Misc.  Rep.  681,  148  N. 
Y.  Supp.  1074)  affirmed,  with  costs.  Order 
filed. 


PEOPLB  ez  reL  KNOBLAUCH.  Appellant, 
V.  WARDEN  OF  JAIL  OP  FOURTH  DIS- 
TRICT MAGISTRATE'S  COURT,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
First  Department  May  28,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York, 
on  the  relation  of  Mary  B.  Knoblauch,  against 
the  Warden  of  the  Jail  of  the  Fourth  District 
Magistrate's  Court.  B.  Rembaugh,  of  New 
York  City,  for  appellant  T.  Farley,  of  New 
York  City,  for  respondent.  No  opinion.  Or- 
der (in  89  Misc.  Rep.  243,  153  N.  Y.  Supp. 
463)  affirmed,  with  $10  costs  and  disbnrsements. 
Order  filed. 


PEOPLB  ex  reL  NOLAN,  Respondent,  v. 
PKENDERGAST,  City  Comptroller,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  4,  1916.)  Proceed- 
ing by  the  People  of  the  State  of  New  York, 
on  the  relation  of  James  J.  Nolan,  as  executor 
of  William  Nolan,  deceased,  against  William' 
A.  Prendergast,  as  Comptroller  of  the  City  of 
New  York.  No  opinion.  Final  order  (in  88 
Misc.  Hep.  307,  160  N.  Y.  Supp.  683)  affirm- 
ed with  $50  costs  and  disbursements. 

PEOPLB  a  reL  NEW  YORK  CENT.  &  H. 
R.  R.  CO.,  Respondent,  t.  PURDY  et  al.,  Ap- 
pellants.    (Supreme  Court,  Appellate  Division, 
153N.Y.S.-72 


First  Department  AprQ  9,  1915.)  Proceed- 
ing by  tile  People  of  the  State  of  New  York, 
on  the  relation  of  the  New  York  (Central  & 
Hudson  River  Railroad  Company,  against  Law- 
son  Furdy  and  others,  as  commissioners,  etc. 
C.  A.  Peters,  of  New  York  City,  for  appellants. 
G.  H.  Walker,  of  New  York  City,  for  respond- 
ent No  opinion.  Orders  (149  N.  Y.  Supp.  315) 
affirmed,  with  costs.  Orders  filed.  See,  alsOb 
153  N.  Y.  Supp.  800 

PEOPLE  ex  rel.  POMMBR,  Appellant  v. 
THOMPSON,  Respondent  et  al.  (Supreme 
Conrt,  Appellate  Division,  First  Department 
June  18,  1916.)  Proceeding  by  the  People  of 
the  State  of  New  York,  on  the  relation  of  Eu- 
gene R.  Pommer,  against  Henry  R.  Thompson, 
as  commissioner  and  others.  A.  De  Roods,  of 
New  York  City,  for  appellant  B.  C.  ICindle- 
berger,  of  New  York  (Sty,  for  respondent  No 
opinion.  Orders  affirmed,  with  costs.  Order 
filed. 


PEOPLB  ex  reL  POTTER  v.  SMITH,  May- 
or, et  aL  (Supreme  Conrt,  Appellate  Divi- 
sion, Third  Department  May  28,  1915.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York,  on  the  relation  of  George  C.  Potter, 
against  Clarence  W.  Smith,  Mayor,  and  oth- 
ers. No  opinion.  Determination  unanimous- 
ly confirmed,  without  costs. 


PEOPLB  ex  rel.  RICHMOND  LIGHT  &  R. 
CO.  ▼.  McCALL  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  4, 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York,  on  the  relation  of  the  Richmond 
Light  &  Railroad  Company,  against  Edward  E. 
McCall  and  another,  as  commissioners.  L.  H. 
Freedman,  of  New  York  CHty,  for  relator.  A. 
Du  Boia,  of  New  York  City,  for  respondents. 
No  opinion.  Writ  dismissed,  and  proceedings 
affirmed,  with  $60  costs  and  disbursements. 
Order  filed. 


PEOPLE  ex  rel.  SANBORN  MAP  CO.  v. 
CEDER  et  aL  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  May  25,  1915.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  Ihe  relation  of  tiie  Sanborn  Map  Com- 
pany, against  Peter  Ceder,  as  president,  etc., 
and  others.  No  opinion.  Motion  denied,  on 
condition  that  appellants  perfect  the  appeal, 
place  the  case  on  the  June  calendar,  and  be 
ready  for  argument  when  reached ;  otherwise, 
motion  granted,  with  costs.  See,  also,  153  N. 
Y.  Supp.  1137. 

PEOPLE  ex  reL  SANBORN  MAP  CO.  ▼. 
CEDER.  (Supreme  Conrt,  Appellate  Divi- 
sion, Second  Department  June  18,  1915.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  the  Sanborn  Map  Com- 

Sany,  against  Peter  Ceder,  as  president,  etc. 
To  opinion.  Motion  granted,  on  condition  that 
appellants  pay  the  attorney  for  the  relator  $25 
within  20  days,  perfect  the  appeal,  place  the 
case  npon  the  September  calendar  of  this  court. 
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and  be  read?  tor  argument  when  reached;  oth- 
erwiae,  motion  denied,  with  $10  costs.  See, 
also,  153  N.  y.  Supp.  113T. 


PEOPI.E  ex  rel.  SMEDLET  v.  SCHNEI- 
DEiR.  (Supreme  Court,  Appellate  Division, 
First  Department.  Nov.  27,  1914.)  Proceeding 
by  the  People  of  the  State  of  New  York,  on 
the  relation  of  Mary  O.  Smedley,  against  Wm. 
F.  Schneider.  No  opinion.  Motion  denied, 
without  costs.  Settle  order  on  notice.  Mem- 
orandum per  curiam. 


PEOPLE  ex  rel.  WRUBEL,  Appellant,  T, 
GLICKMAN,  Respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  May 
7,  1915.)  Proceeding  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  Bella 
Wrubel,    against    Eddy   Glickman. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:    Order  affirmed,  without  costs. 


PERGIPPIl  Respondent,  v.  MANEE,  et  al., 

Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  May  28,  1915.)  Ac- 
tion by  F.  Leon  Percippe  against  Elias  S.  Ma- 
nee  and  another.  E.  P.  Mowton,  of  New  York 
City,  for  appellants.  L.  Lowenstein,  of  New 
York  City,  for  respondent.  No  opinion.  Judg- 
ment and  order  reversed,  and  new  trial  ordered, 
with  costs  to  appellant  to  abide  event,  unless 
plaintiff  stipulates  to  reduce  verdict  to  $500,  in 
which  event,  judgment,  as  so  modified,  and  or- 
der, affirmed,  Without  costs.  Settle  order  on 
notice. 


In  re  PERRY.  (Supreme  Ciourt,  Appellate 
Division,  Second  Department  June  17,  1915.) 
In  the  matter  of  Rufus  L.  Perry,  an  attorney. 
No  opinion.  Matter  referred  to  Patrick  E.  Cal- 
lahan, Esq.,  as  referee,  and  the  district  attor- 
ney of  Kings  county  designated  to  conduct  the 
proceeding. 


PPIRSICH,  Respondent,  v.  AYER,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
First  Department  May  28,  1915.)  Action  by 
Anna  Phrsich,  an  infant,  against  Harriet  W. 
Ayer.  R.  B.  Cumming,  of  New  York  City, 
for  appellant  H.  L.  Slobodin^  of  New  York 
City,  for  respondent.  No  opinion.  Judgment 
and  order  affirmed,  with  costs.     Order  filed. 


PIOHLER  v.  PICHLER.  (Supreme  Court, 
Appellate  Division,  First  Department.  May 
14,  1915.)  Action  by  Mary  Pichler  against 
Fritz  Pichler.  No  opinion.  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 

PIERCE,  Respondent,  v.  SUN  INS.  OF- 
FICE, Appellant  (Supreme  Court,  Appellate 
Division,  tTint  Department.  May  21,  1915.) 
Action  by  Fred  E.  Pierce  acainst  the  Sun  In- 


surance Office.  W.  O.  Prime,  of  New  York 
City,  for  appellant  A.  A.  Wheat,  of  New 
York  City,  for  respondent  No  opinion.  De- 
termination (147  N.  Y.  Supp.  947)  reversed,  and 
judgment  of  Municipal  Ctourt  affirmed,  with 
costs  in  this  court  and  in  the  Appellate  Term 
to  the  defendant  Settle  order  on  notice.  See, 
also,  1(56  App.  Div.  908,  149  N.  Y,  Supp.  1106, 


PIESEN  V.  MITCHELL  et  aL  (two  cases). 
(Supreme  Court,  Appellate  Division,  First  l>^^ 
partment,  May  28,  1915.)  Actions  by  Hugo  H. 
Piesen  against  Mary  E.  Mitchell  and  others. 
No  opinion.  Motions  granted,  unless  appel- 
lant complies  with  terms  stated  in  orders.  Or- 
ders filed. 


PINES  V.  NOVICK  et  al.  (Supreme  Court, 
Appellate  Division,  Second  Department  Ma; 
25,  1915.)  Action  by  Dora  I^nea  against  Sadie 
Novick  and  others.    (Appeal  No.  1.) 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  i^ 
as  follows :  Appeal  dismissed,  without  costs. 
See,  also,  153  N.  Y.  Supp.  1138. 


PINES  V.  NOVICK  et  aL  (Supreme  Conrt, 
Appellate  Division,  Second  Department  May 
25,  1915.)  Action  by  Dora  Pines  against  Sadie 
Novick  and  others.     (Appeal  No.  3.) 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  ij 
as  follows:  Appeal  from  so  much  of  the  order 
as  denies  motion  to  vacate  judgment  and  for 
reargument  of  moticm  to  open  default  dismissed, 
without  costs.  See,  also,  153  N,  Y,  Supp.  891, 
113a 


PLANT,  Respondent,  ▼.  ASHBY,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  May  12,  1915.)  Action  by  James 
E.  Plant  against  Charles  M.  L.  Ashby.  No 
opinion.  Appeal  dismissed,  with  $15  costs  to 
plaintiff,  upon  stipulation  filed. 


POLICASTRO  V.  SPRAOUE  et  aL  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. May  14,  1915.)  Action  by  Nicholas 
Policastro  against  Charles  S.  Spragne  and 
others.  No  opinion.  Motion  to  dismiss  ap- 
peal granted,  with  $10  costs.     Order  filed. 


POWERS  V.   VILLAGE   OF    MECHANIO 

VILLE.  (Supreme  Court,  Appellate  Division, 
Third  Department  May  28,  1915.)  Action  by 
Anna  Powers  against  the  Village  of  Mechanic- 
ville.  No  opinion.  Motion  denied.  See,  also, 
152  N.  Y.  Supp.  1077. 


PRIMO,  Respondent,  v.  UNITED  STATES 
CASUALTY  CO.,  Appellant.  (Supreme  Court 
Appellate  Division,  Fourth  Department    May 
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12,  191S.)  Action  by  Fannie  A.  Primo  against 
the  United  States  Casualty  Company. 

PER  CURIAM.  Interlocutory  judgment  re- 
Tersed,  with  costs,  and  demurrer  sustained, 
'with  costs,  with  leave  to  the  plaintiff  to  plead 
over  within  20  days,  upon  payment  of  the  costs 
of  the  demurrer  and  of  this  appeal. 

KRUSB,  P.  J.,  and  FOOTE,  J.,  dissent,  up- 
on the  ground  that  the  limitation  of  the  de- 
fendant's liability  to  the  insured  as  to  collision 
with  a  conveyance  applies  only  to  the  case  of 
a  hired  chauffeur. 


PRING,  Respondent,  v.  THORP,  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  11,  1915.)  Action  by  Fred- 
erick Pring  against  Richard  C.  Thorp.  J.  H. 
Bogardus,  of  New  York  City,  for  appellant. 
M.  Kellogg,  of  New  Tork  CSty,  for  respondent. 
No  opinion.  Order  afSrmed,  with  |10  costs  and 
disbursements.  Order  filed.  See,  also,  152  N. 
Y.  Sapp.  113& 


In  re  PROPOSED  INCORPORATION  OF 
VILIvAGE  OF  SOUTH  DAYTON,  IN  TOWN 
OF  DAYTON,  CATTARAUGUS  COUNTY. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  April  28,  1915.)  In  the  matter 
of  the  proposed  incorporation  of  the  Village  of 
South  Dayton,  in  the  Town  of  Dayton,  Cat- 
taraugus County,  N.  Y.  No  opinion.  Appeal 
dismissed,  unless  appellant  file  and  serve  print- 
ed papers  on  appeal  by  May  4,  briefs  by  May 
11,  and  stipulate  to  argue  appeal  on  May  18, 
1015. 


PROVIDENCE,  Respondent,  v.  MALICKI, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  April  28,  1915.)  Ac- 
tion by  Andrew  Providence  against  Joseph 
Malicki.  No  opinion.  Motion  granted,  and 
appeal  dismissed,  with  costs. 

PROWSKI.  Respondent,  v.  ERIE  R.  CO., 
Appellant,  ^npreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  April  28, 1915.)  Ac- 
tion by  Oeoree  Prowski.  as  administrator,  etc., 
against  the  Erie  Railroad  Company.  No  opin- 
ion. Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied,  with  $10  costs.  See,  also,  152 
N.  Y.  Supp.  1138. 

cssssssBsaa 

PUBIilCITY  LEASING  CO.  v.  LUDWIG. 
(Supreme  Ourt,  Appellate  Division,  First  De- 
partment. June  11,  1916.)  Action  by  the 
Publicity  Leasing  Company  against  Alfred 
Ludwig.  No  opinion.  Motion  for  reargument 
(of  153  N.  Y.  Supp.  549)  denied,  motion  for 
leave  to  appeal  granted,  and  questions  certified 
as  stated  in  order.     Order  filed. 


In  re  PUBUO  PARK.  IN  BOROUGH  OP 
QUEENS,  CITY  OP  NEW  YORK.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  4,  1915.)  In  the  matter  of  the  applica- 
tion of  the  City  of  New  York  relative  to  ac- 


qniring  title  for  opening  and  extending  the 
Public  Pork  in  the  Borough  of  Queens,  in  which 
Anna  H.   Schlesinger  and  others  appeaL 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows ;  Order  affirmed,  with  $10  costs  and 
disbursements. 


In  re  PUBLIC  SERVICE  COMMISSION. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  18,  1915.)  In  the  matter  of 
the  Public  Service  Commission  as  to  premises 
at  Mott  Avenue  and  East  138th  Street  S. 
Lowenthal,  of  New  York  City,  for  appellant. 
C.  J.  Nebrbas,  of  New  York  CSty,  for  respond- 
ent. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 

SCOTT,  J.,  dissents. 


QUICK,  Appellant  v.  FIRST  M.  E. 
CHURCH  OF  HURLEYVILLB  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  May  28,  1915.)  Ac- 
tion by  Malinda  Quick  against  the  First  Meth- 
odist Episcopal  Church  of  Hurleyville,  N.  Y., 
a  religious  corporation,  and  others.  No  opin- 
ion. Judgment  unanimously  affirmed,  with 
costs. 


RABINOWITZ,  Respondent,  v.  ASNESS, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  4,  1915.)  Ac- 
tion of  Isaac  Rabinowitz  against  Max  Asness. 
No  opinion.  Order  reversed,  without  costs, 
and  motion  granted,  upon  payment  of  all  costs 
to  date,  and  upon  condition  that  defendant 
stipulate  that  plaintiff  ma^  discontinue  his  ac- 
tion, without  costs,  if  he  is  so  advised. 


REDDICK,  Respondent,  t,  NEW  JERSEY 
&  N.  Y.  R.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department  June 
11,  1015.)  Action  by  Lizzie  Reddick  against 
New  Jersey  &  New  York  Railroad  Company. 
No  opinioci.  Judgment  and  order  unanimously 
affirmed,  with  costs. 

REICH,  Appellant,  v.  LANE,  Respondent  (two 
cases).  (Supreme  Court,  Appellate  Division, 
First  Department  May  28,  1915.)  Action  by 
Elisabeth  Reich,  against  Eva  M.  B.  Lane.  A. 
B.  Parker,  of  New  York  City,  for  appellant 
O.  W.  Cnthell,  of  New  York  City,  for  respond- 
ent No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.  Order  filed.  See,  also, 
156  App.  Div.  930,  141  N.  Y.  Sapp.  U43. 


REMINGTON,     Respondent,    ▼.     SHULTS 
BREAD  CO..  Appellant    (Supreme  Court,  Ap- 

?ellate  Divimon,  Second  Department  June  4, 
915.)  Action  by  Emory  B.  Remington  against 
Shults  Bread  Company.  No  opinion.  Motion 
denied,  without  costs.  See,  also,  165  App.  Div. 
933,  150  N.  Y.  Supp,  1108. 
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EENAUT  T.  GROSSMAN  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  18,  1915.)  Action  by  Amanda  Renaut 
against  Gustav  Grossman  and  another.  No 
opinion.  Motion  denied,  wittioat  costs.  Order 
liled. 


In  re  RBXFORD  FLATS  BRIDGE  CO. 
(Supreme  Court,  Appellate  Division,  Tliird  De- 
partment. May  28,  1915.)  In  the  matter  of  the 
application  of  the  Rexford  Flats  Bridge  Com- 
pany for  writ  of  mandamus  against  the  Canal 
Board  and  others.  No  opinion.  Motion  grant- 
ed.   See.  also,  153  N.  Y.  Sapp.  154. 

RBTNOLOS,  Respondent,  t.  STATBN  IS- 
LAND MIDLAND  R.  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. May  28,  1915.)  Action  by  George  V. 
Reynolds  aeainst  the  Staten  Island  Midland 
Railway  Company.  B.  G.  Eadie,  of  New 
Brighton,  for  appellant  F.  R.  Stoddard,  Jr., 
of  New  York  City,  for  respondent.  No  opin- 
ion. Judgment  and  order  termed,  with  costs. 
Order  filed. 

RINELtiA  et  al.,  Appellants,  ▼.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Respondent  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment May  28,  1915.)  Action  by  Joseph  Ri- 
nella  and  others  against  the  New  York  Central 
&  Hudson  River  Railroad  Company.  No  opin- 
ion. Judgment  and  order  iSanimoualy  affirmed, 
with  costs. 


RINTELEN,  Appellant  ▼.  SOHABFER  et 
al..  Respondents.  (Supreme  Court  Appellate 
Division,  Second  Department  May  25,  1915.) 
Action  by  Joseph  C.  Rintelen  against  Rose  D. 
Schaefer  and  others. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Judgment  and  order  affirmed,  with 
costs.  See,  also,  158  App.  Div.  477,  143  N.  Y. 
Supp.  631. 

RISHELL,  Respondent,  ▼.  MEANY  et  aL, 
Appellants.     (No.  7438.)     (Supreme  Court,  Ap- 

?ellate  Division,  First  Department  May  28, 
915.)  Appeal  from  Special  Term,  New  York 
County.  Action  by  John  .D.  Rishell  against 
Frank  Meany  and  another.  From  an  order 
denying  a  motion  to  make  the  amended  com- 
plaint more  definite  and  certain,  defendants  ap- 
peal. Reversed,  and  motion  granted  in  part. 
Arthur  J.  W.  Hilly,  of  New  York  City,  for 
anpellants.  EJdward  A.  Isaacs,  of  New  York 
Cfity,  for  respondent 

PER  CURIAM.  Order  appealed  from  re- 
versed, with  $10  costs  and  disbursements,  and 
motion  granted  to  the  extent  of  requiring  the 
complaint  to  be  made  more  definite  and  certain 
as  to  the  date  on  which  the  plaintiff's  assign- 
ors and  the  individual  defendants  made  the 
agreement,  and  also  the  date  when  the  plain- 
tiffs assignors   tendered   performance  and  the 


date  of  the  assignment  to  the  plaintiff.    Settl* 
order  on  notice. 


RIVIERA  REALTY  CO.,  Respondent  ▼. 
ILLINOIS  SURETY  CO.,  AnpeUant  tXo. 
7432.)  (Supreme  Court,  Appellate  Division, 
First  Department  May  28,  1915.)  Appeal 
from  Special  Term,  New  York  County.  Actiuo 
by  the  Riviera  Realty  Company  against  tbe 
Illinois  Surety  Company.  From  an  order  direa- 
ing  defendant  to  file  and  serve  a  bill  of  par- 
ticulars, it  appeals.  Modified  and  affirmed. 
See,  also,  152  N.  Y.  Supp.  1140.  L.  Laflin  Kel- 
logg, of  New  York  City,  for  appellant  SoL 
Konn,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  order  appealed  from 
should  be  modified,  by  requiring  the  defendant 
to  furnish  a  bill  of  particulars  as  specified  ia 
the  third  clause  of  the  order  to  show  cause, 
and,  as  so  modified,  affirmed,  without  costs. 
Settle  order  on  notice.    ' 


ROBBINS  T.  BABYLON  NAT.  BANK  et  al 
(Supreme  Court,  Appellate  Division,  Second 
Department  June  4,  1915.)  Action  by  John 
Clinton  Bobbins  against  the  Babylon  National 
Bank  and  otbers.  No  opinion.  Motion  to  dis- 
miss appeal  denied. 


ROCHESTER  TRUST  &  SAFE  DEPOSIT 
CO.  V.  VOGEL  et  al.  (Supreme  Court  Appel- 
late Division,  Fourth  Department  May  5, 
1915.)  Action  by  the  Rochester  Trust  &  Safe 
Deposit  Company,  as  executor,  etc,  of  Adam 
Vogel,  deceased;  against  Valentine  Vogel  and 
others.  No  opinion.  Appeal  dismissed,  with- 
out costs,  upon  stipulation  filed. 

ROCK  ISLAND  BUTTER  CO.  y.  ROW- 
LAND. (Supreme  Court,  Appellate  Division, 
First  Department  May  14,  1915.)  Action  by 
tbe  Rock  Island  Butter  Company  against  James 
Rowland.  No  opinion..  Motion  denied,  with  $10 
costs.  Order  filed.  See,  also,  160  App.  Div. 
878,  144  N.  X.  Supp.  1142. 

ROLLER  v.  GLBASON  WORKS.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  5,  1915.)  Action  by  William  Boiler 
against  the  Gleason  Works.  No  opinion. 
Plaintiffs  exceptions  overruled,  and  motion 
for  new  trial  denied,  upon  stipulation  filed. 

ROOT,  Appellant,  v.  PULITZER  et  al. 
Respondents.  (2  cases.)  (Supreme  Court,  Ap- 
pellate Division,  First  Department  May  21, 
1915.)  Action  by  W.  Russell  Root,  on  behalf  of 
himself,  etc.,  against  Walter  Pulitzer  and  others. 

F.  J.  Byrne,  of  New  York  City,  for  appellant 

G.  W.  Glaze,  of  New  York  City,  for  respondents. 
No  opinion.  Judgments  affirmed,  with  costs. 
Orders  filed.    See,  also,  162  N.  Y.  Supp.  114a 


ROSENTHAL     v.     KINZLEK.       (Supreme 
Court,   Appellate   Division,   First   Deparbsent 
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June  11,  1916.)  Action  1»7  Louis  Rosenthal,  as 
admlnistralor,  against  Moses  Kinzler.  No  opin- 
ion.   Application  denied,  vitii  $10  costs. 

ROSSO.  Respondent,  v.  MANHATTAN  A 
QTTEBNS  TRACTION  CORPORATION,  Ap- 
pellant. (Supreme  Court,  Appellate  Division 
IMvision,  Second  Department  June  11,  1915.) 
Action  by  Giuseppe  Rosso  against  the  Manhat- 
tan &  Queens  Traction  Corporation.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. 


ROTHSCHILD.  Appellant,  ▼.  BOARD  OF 
EDUCATION  OF  CITY  OF  ROCHESTER, 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  April  28, 1915.)  Ac- 
tion by  Meyer  Rothschild  against  the  Board  of 
Education  of  the  City  of  Rochester. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to  ap- 
pellant to  ahide  event  Held  that,  for  the  pur- 
poses of  the  motion  for  judgment,  the  allegations 
of  the  complant  as  to  the  corporate  existence  of 
defendant  were  controlling,  and  such  corporate 
existence  must  be  presumed  in  the  determina- 
tion of  the  motion. 

KRUSEl,  P.  J.,  and  MERRBLL,  J.,  dissent 

ROUGHTIIAN,  Appellant,  v.  SARLES,  Re- 
spondent (Supreme  Goart,  Appellate  Division, 
Second  Department  May  25,  1915.)  Action 
by  Anna  Roughtean  against  Hannah  M.  Sarlesi 

PER  CURIAM.  If  the  defendant  uttered  the 
language  charged  in  the  complaint  it  was  most 
atrocious,  if  untrue.  On  the  trial,  she  expressly 
conceded  on  the  record  that  there  was  no  jns- 
tiiication  for  the  use  of  the  language,  if  it  had 
been  used.  The  question  of  its  use  was  plainly  for 
the  jury.  The  trial  court  set  aside  the  verdict 
conditionally,  on  the  ground  that  it  was  exces- 
sive, and,  so  far  as  it  had  power,  reduced  the 
damages  to  $50.  The  jury  found  that  the 
language  had  been  used  by  toe  defendant.  We 
think  that  a  verdict  in  the  sum  of  $4(X>  as 
damages  for  a  slander  imputing  anchastity  and 
common  prostitution  to  a  married  woman,  in 
the  presence  of  her  husband,  cannot  be  con- 
sidered as  excessive,  and  that,  in  any  event,  the 
amount  of  damages  conditionally  fixed  by  the 
trial  court  at  $50  cannot  be  sustained  by  this 
conrt  The  order  granting  a  new  trial  is  re- 
versed, with  costs,  and  the  verdict  unanimously 
reinstated. 

RUDERMAN  ▼.  BLOCH  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department 
June  18,  1015.)  Action  by  Charles  Ruderman 
against  Samuel  Block  and  another.  No  opinion. 
Application  denied,  with  $10  costs.  Otdoz 
ugned.     See,  also,  146  N.  X.  Snpp.  913. 

RITDES,  Appellant,  v.  HAMILTON  COUN- 
TY, Repondent  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  May  28,  1915.)  Ac- 
tion by  William  Rudes  aninst  the  County  of 
Hamilton.     No  opinion.     Motion  granted. 


RUMMELL  et  al.  v.  BLANCHARD  et  al. 
(•Supreme  Court,  Appellate  Division,  First  De- 
partment June  11,  1015.)  Action  by  Jacob 
Rummell  and  another  against  Archibald  Blan- 
chard  and  another.  No  opinion.  Motion  for 
leave  to  appeal  (in  153  N.  X.  Supp.  159)  grant- 
ed, and  questions  certified  as  stated  in  order. 
Order  filed. 


RUTECKA  V.  PENNSYLVANIA  R.  CO. 
(Supreme  Conrt,  Appellate  Division,  Foi'rth 
Department.  May  12,  1915.)  Action  by  Lil- 
lian Rutecka,  as  administratrix,  etc.,  against  the 
Pennsylvania  Railroad  Company.  No  opinion. 
Plaintiffs  exceptions  overruled,  motion  for  new 
trial  denied,  with  costs,  and  judgment  directed 
for  the  defendant  upon  the  nonsuit,  with  costs. 

RYAN,  Respondent,  v.  CLARK,  Appellant 
(Supreme  Court,  Appellate  Division,  iSrst  De- 
partment June  11,  1915.)  Action  by  Robert 
S.  Ryan,  individually  and  as  administrator, 
against  Mary  C.  C.  (Jiark,  individually  and  as 
administratrix.  G.  Gunkel,  of  New  York  City, 
for  appellant  W.  Leslie,  of  New  York  City, 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.  Order  filed. 
See,  also,  166  App.  Div.  964,  150  N.  X.  Supp. 


SAHLI,  Respondent,  v.  SCOVILv  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment Ma^r^S.  1915.)  Action  by  Benedict 
Sahli  against  William  T.  Scovil.  No  opinion. 
Reargument  ordered,  and  case  set  down  for 
Tuesday,  May  11,  1916. 


ST.  JOHN  et  at-v.  REISS.  (Supreme  Conrt, 
Appellate  Division,  First  Department  May  14, 
1916.)  Action  by  Henry  W.  St  John  and  oth- 
ers against  Elias  Reiss.  No  opinion.  Motion 
to  extend  time  to  file  and  serve  points  granted, 
and  time  extended  to  June  8,  1916,  and  argu- 
ment of  appeal  adjourned  to  that  date.  Settle 
order  on  notice. 

SAKSON,  Respondent,  v.  NEW  YORE,  O. 
&  W.  R.  CO.,  Appellant  KLINE  v.  SAME. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December,  1914.)  Action  by  Milton 
W.  Sokson  and  by  Francis  H.  Kline  against 
the  New  York,  Ontario  &  Western  Railway 
Company.  No  opinions.  Orders  reversed,  with 
$10  costs  and  disbursements,  and  motions 
granted,  with  $10  costs. 


SALA,  Respondent,  v.  BRADLEY  CON- 
TRACTING CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  First  Department  June  4, 
1916.)  Action  by  Elvira  Sala,  as  administra- 
trix, against  the  Bradley  Contracting  Company. 
F.  L.  C.  Keating,  of  New  York  City,  for  appe- 
lant D.  a  Hirsch,  of  New  York  City,  for 
respondent  No  opinion.  Judgment  and  order 
affirmed,  with  costs.    Order  filed. 
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SAMM,  AppeDant,  ▼.  WENNEMER  BROS., 
Inc.,  et  aj.,  RespondentB.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  May  21, 
1915.)  Action  by  Charles  Samm  against  Wen- 
nemer  Bros.,  Incorporated,  and  another.  W. 
B.  Banister,  of  New  York  City,  for  appellant. 
F.  K.  Diefendorf  and  E.  C.  Sherwood,  of  New 
York  City,  for  respondents. 

PER  CURIAM.  Judgments  affirmed,  with 
costs. 

CLARKE  AND  SCOTT,  JJ.,  dissent  as  to 
Wennemer  Bros.,  Incorporated,  and  vote  for  af- 
firmance.   Settle  order  on  notice. 


In  re  SANBORN.  (Supreme  Court  Appel- 
late Division,  Second  Department.  June  17, 
1915.)  In  the  matter  of  Addison  S.  Sanborn, 
an  attorney. 

PER  CURIAM.  Report  of  referee  confirmed, 
and  motion  granted.  Siee,  also,  151  N.  Y.  Supp. 
1143. 

JENKS,  P.  J.,  votes  for  suspension  for  15 
years.     PUTNAM,  J.,  not  voting. 


SARAFIAN  V.  UNITED  STATES  FIDEL- 
ITY &  GUARANTY  CO.  (two  cases).  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  28,  1915.)  Actions  by  Sumpad  H. 
Saralian  against  the  United  States  Fidelity  & 
Guaranty  Company.  No  opinions.  Motions  de- 
nied with  SIO  costs.  Orders  filed.  See,  also, 
152  N.  Y.  Supp.  737. 


In  re  SCHABFFER.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  May  7, 
1915.)  In  the  matter  of  the  application  of 
Adolph  Schaeffer  for  a  writT'of  certiorari,  etc. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Order  affirmed,  with  $l0  costs  and 
disbursements. 


SCHENSTROM,  Respondent,  v.  JOHAN- 
SEN,  Appellant.  (Supreme  Court,  Appellate 
Division.  First  Department.  May  14,  1915.) 
Action  Sy  Wilhelm  Scbenstrom  against  John 
Jobansen  (first  name  "John"  being  fictitious). 
A.  C.  Vandiver,  of  New  York  City,  for  appel- 
lant. R.  Ballantine,  of  New  York  City,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 


SCHIEFFELIN,  AppeUant.  t.  KOMFORT 
et  al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  First  Department  June  11,  1915J 
Action  by  William  J.  Schieffelin  against  V. 
Eomfort  and  another,  constituting  the  Board  of 
Elections.  F.  H.  La  Guardia,  of  New  York 
City,  for  appellant  M.  Ferry,  of  New  York 
City,  for  respondents.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed.  See,  also,  86  Misc.  Rep.  678,  149  N. 
Y.  Supp.  254. 


SCHIRMER,  Respondent,  t.  PARKI31,  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Birst  Department.  June  18,  1915.)  Ac- 
tion by  Albert  J.  Schirmer,  an  infant  Wf- 
against  Orrel  Parker,  impleaded  with  others. 
W.  N.  O'Neil,  of  New  York  City,  for  appellant 
M.  Wolf,  of  New  York  City,  for  respondent.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 


SCHLEICH  V.  SCHLEICH.  (Supreme 
Court,  Appellate  Division,  First  DeparUnent. 
May  14,  1915.)  Action  by  Susanna  Scbleich,  as 
administratrix,  etc.,  against  Paul  Schleich.  Nu 
opinion.  Motion  denied,  with  $10  costs.  Order 
filed.    See,  also,  153  N.  Y.  Supp.  1142. 

SCHLEICH,  Respondent,  v.  SCHLEICH, 
Appellant  (Supreme  Court,  Appellate  Division. 
First  Department.  May  21,  1915.)  Action  by 
Susanna  Schleich,  as  administratrix,  etc. 
against  Paul  Schleich.  G.  Lange,  Jr.,  of  New 
York  City,  for  appellant.  R.  S.  Newcombe,  of 
New  York  City,  for  respondent.  No  opinion- 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. Order  filed.  See,  also,  153  N.  X.  Supp. 
1142. 


SCHMIDT,  Respondent  ▼.  TRANSIT  DE- 
VELOPMENT CO.,  Appellant  (Supremi; 
Court,  Appellate  Division,  Second  DepartmeJit. 
June  4,  1915.)  Action  by  Elizabeth  Schmidt  as 
administratrix  of  Charles  Schmidt  deceased. 
against  the  Transit  Development  Company.  N.. 
opinion.  Judgment  and  order  reversed,  and  new 
trial  granted,  costs  to  abide  the  event  on  tb-.- 
ground  that  the  evidence  did  not  justify  submis- 
sion to  the  jury  of  any  question  of  failure  on  the 
part  of  the  employer  to  make  and  enforce  suit- 
able rules. 


SCHMUCKER,  Respondent,  t.  BANDLEB, 
Appellant  (Supreme  Court,  Appellate  Division. 
First  Department.  June  4,  1915.)  Action  by 
William  Schmucker  against  Maurice  Handler. 
I.  T.  Flatto,  of  New  York  City,  for  appellant 
S.  R.  Fleischer,  of  New  York  City,  for  respond- 
ent. No  opinion.  Order  affirmed,  with  $lo 
costs  and  disbursements,  with  leave  to  defendant 
to  withdraw  demurrer  and  to  answer,  upon  pay- 
ment of  costs  in  this  court  and  in  the  court  be- 
low.   Order  filed. 


SCHNIBBB  v.  HAUCK  MFO.  CO.  (Su- 
preme Court,  Appellate  Division,  Second  "De- 
partment May  25,  1915.)  Action  by  Richard 
Schnibbe  against  the  Hanck  Manufacturing 
Company,  in  which  Oscar  A.  Lewis,  as  trustee 
in  bankruptcy,  etc.,  appeals.  No  opinion.  Mo- 
tion for  reargument  (in  152  N.  Y.  Supp.  U42i 
denied,  without  costs.  See,  also.  1^  N.  T. 
Supp.  1142.  

SCHNIBBB  V.  HAUCK  MFG.  CO.  ffio- 
preme  Court,  Appellate  Division,  Second  De- 
partment.   May  25,  1915.)    Action  by  Bichaid 
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SchDibbe  against  the  Hauck  Manufacturing 
Company,  in  wliicb  Oscar  A.  Lewis,  as  trustee 
in  bankruptcy,  etc.,  appeals.  No  opinion.  Mo- 
tion for  restitution  granted,  to  the  extent  that 
the  money  paid  by  the  Hauck  Manufacturing 
Company  be  paid  into  court  to  await  the  event 
of  the  action.    See,  also,  153  X.  Y.  Supp.  1142. 


SCHNITZLER  et  al.,  Kespondenta,  y. 
WALDES  et  al.,  Appellants.  (Supreme  Court, 
Appellate  Division,  First  Department.  May  14, 
1915.)  Action  by  Bernard  Schnitzler  and  oth- 
ers against  Henry  Waldes  and  others.  H.  D. 
Nims,  of  New  York  City,  for  appellants.  D.  S. 
Meyers,  of  New  York  City,  for  respondents. 
No  opinion.  Order  reversed,  on  defendants'  fil- 
ing a  stipulation,  as  specified  in  fifth  point  of 
appellants'  brief,  within  five  days  after  an- 
nouncement of  this  decision.  If  such  stipula- 
tion be  not  filed  within  the  time  specified,  then 
the  order  appealed  from  is  affirmed,  with  $1U 
costs  and  disbursements.  Settle  order  on  no- 
tice. 


SCHOFIELD  T.  DE  WALTOFF  et  al. 
SAME  v.  MECHANICS'  BANK  et  al.  SAME 
V.  WOLPEK  et  al.  (Supreme  Court,  Appellate 
Division,  Second  Department.  May  7,  1915.) 
Actions  by  William  H.  Schofield,  as  trustee 
in  bankruptcy,  etc.,  against  Dayve  De  Boris  De 
WaltofF  and  another,  against  the  Mechanics' 
Bank  and  another,  and  against  Hebecca  Wolper 
and  others,  in  each  of  which  Dora  A.  De  WaltofF 
appeals.  No  opinion.  Motions  denied.  See, 
also,  153  N.  Y.  Sui^.  1143. 


SCHOFIELD  v.  DB  WALTOFF  et  al.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. May  25,  1915.)  Action  by  William 
H.  Schofield,  as  trustee  in  bankruptcy  of  Dayve 
De  Boris  De  Waltoff,  against  Dayve  De  Boris 
De  Waltoff  and  another,  in  which  Dora  A.  De 
Waltoff  appeals. 

PER  CURIAM.  Order  reversed,  with  ?10 
costs  and  disbursements,  and  motion  denied,  with 
$10  costs.  The  record  proof  is  that  a  judgment 
was  recovered  and  execution  issued  and  returned 
unsatisfied  on  November  24, 1913.  The  adjudica- 
tion in  bankruptcy  was  made  on  January  1, 
1914.  Kiendl  v.  Dubroff,  136  App.  Div.  8,  120 
N.  Y.  Supp.  121,  is  decisive  of  this  appeal.  See, 
also,  153  N.  Y.  Supp.  1143. 


SCHOFIELD  V.  DE  WALTOFF  et  al.  (Su- 
preme Court,  Appellate  Division,  Second  JDe- 
partment  June  4,  1915.)  Action  by  William 
H^  Schofield,  as  trustee  in  bankruptcy,  etc., 
against  Dayve  De  Boris  De  Waltoff  and  an- 
other, in  which  Dora  A.  De  Waltoff  appeals. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements,  but  with  leave  to  appellant  to 
answer  within  20  days,  on  payment  of  the  costs 
and  disbursements  of  this  appeal,  as  well  as  the 
costs  imposed  by  the  order  of  the  Special  Term. 
See,  also,  153  N.  Y.  Supp.  1143. 


SCHOFIELD  V.  MECHANICS'  BANK  OF 
BROOKLYN  et  al.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  May  25, 
1915.)  Action  by  William  H.  Schofield,  as 
trustee  in  bankruptcy  of  Dayve  De  Boris  De 
Waltoff,  against  the  Mechanics'  Bank  of  Brook- 
lyn and  another,  in  which  Dora  A.  De  Waltoff 
appeals. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied, 
with  $10  costs.  The  record  proof  is  that  a 
judgment  was  recovered  and  execution  issued 
and  returned  unsatisfied  on  November  24,  1913. 
The  adjudication  in  bankruptcy  was  made  on 
January  1,  1914.  Kiendl  v.  Dubroff,  136  App. 
Div.  8,  120  N.  Y.  Supp.  121,  is  decisive  of  tills 
appeal    See,  also,  153  N.  Y.  Supp. '1143. 


SCHOFIELD  ▼.  MECHANICS'  BANK  OF 
BROOKLYN  et  al.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  4,  1916.) 
Action  by  William  H.  Schofield,  as  trustee  in 
bankruptcy,  etc.,  against  the  Mechanics'  Bank 
of  Brooklyn  and  another,  in  which  Dora  A.  De 
Waltoff  appeals.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements,  but  with 
leave  to  appellant  to  answer  within  20  days,  on 
payment  of  the  costs  and  disbursements  of  this 
appeal,  as  well  as  the  costs  imposed  by  the  order 
of  the  Special  Term.  See,  also,  153  N.  Y.  Supp. 
1143. 


SCHOFIELD  V.  WOLPER  et  aL  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  7,  1915.)  Action  by  William  H.  Schofield, 
as  trustee,  etc.,  against  Rebecca  Wolper  and 
others,  in  which  John  J.  Bakerman  appeals. 
No  opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs.    See,  also,  152  N.  Y.  Supp.  1142. 


SCHOFIELD  T.  WOLPER  et  al.  (Supreme 
Court,  Appellate  Division.  Second  Department. 
May  26,  1915.)  Action  Sy  William  H.  Scho- 
field. as  trustee  in  bankruptcy  of  Dayve  De 
Boris  De  Waltoff,  against  Rebecca  Wolper  and 
others,  in  which  Dora  A.  De  Waltoff  aopeals. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied, 
with  $10  costs.  The  record  proof  is  that  a 
judgment  was  recovered  and  execution  issued 
and  returned  unsatisfied  on  November  24,  1913. 
The  adjudication  in  bankruptcy  was  made  on 
January  1,  1914.  Kiendl  v.  Dubroff,  136  App. 
Div.  8,  120  N.  Y.  Supp.  121,  is  decisive  of  this 
appeal.  Sec,  also,  152  N.  Y.  Supp.  1142 ;  153 
N.  Y.  Supp.  1143. 

SCHOFIELD  V.  WOLPER  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  4,  1915.)  Action  by  William  H.  Schofield, 
as  trustee  in  bankruptcy,  etc.,  against  Rebecca 
Wolper  and  another,  in  which  Dora  A.  De 
Waltoff  appeals.  No  opinion.  Order  affirmed, 
with  $10  costs '  and  disbursements.  See,  also, 
163  N.  Y.  Supp.  1143. 
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SCHONEBEROBR,  Respondent,  v.  FEY, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  4,  1915.)  Ac- 
tion by  Charlotte  Schoneberger,  individually 
and  as  executrix,  against  James  Fey.  No  opin- 
ion. Judgment  affirmed,  with  coats.  See,  also, 
152  N.  Y.  Supp.  1142. 

SCHOTT,  Respondent  V.  UNITED  STATES 
PRINTING  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department  June 
11,  1915.)  Action  by  Annie  Schott,  as  admin- 
istratrix, etc.,  of  John  Schott  deceased,  against 
the  United  States  Printing  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
cd    with  costs 

THOMAS  and  PUTNAM,  JJ..  vote  for  re- 
TersaL 


SEILER,  Respondent  y.  McGREGOR,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  June  4,  1915.)  Action  by 
George  Seller  against  John  McGregor.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 

SENNETT,  Respondent,  v.  BACKUS  et  al., 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  May  0,  1915.)  Ac- 
tion by  John  Sennett  against  Clinton  T.  Back- 
us and  another.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


SBTTERLUND,  Respondent,  v.  SETTER- 
LUND  et  al.^  Appellants.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
5,  1915.)  Action  by  Corinne  B.  Setterlund 
against  Frank  B.  Setterlund  and  another.  No 
opinion.  Interlocutory  judgment  affirmed,  with 
costs. 

SHIELDS  et  al.,  Respondents,  v.  DANTRY, 
Appellant  (Supreme  CJourt  Appellate  Divi- 
sion, Third  Department  May  28,  1915.)  Ac- 
tion by  John  J.  Shields  and  another  against 
Barney  Lautry.  No  opinion.  Judgment  onau- 
imously  affirmed,  with  costs. 


SHINNICK  T.  CLOVER  FARMS  CO.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment May  14,  1915.)  Action  by  Thomas 
Shinnick  against  the  Clover  Farms  Company. 
No  opinion.  Application  granted.  Order 
signed.  See,  also,  152  N.  Y.  Supp.  649;  153 
NTY.  Supp.  1144. 

SHINNICK  V.  CLOVER  FARMS  CO.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment May  14,  1915.)  Action  by  Thomas 
Shinnick  against  the  Clover  F^rms  Company. 
No  opinion.  Motion  for  stay  granted.  Settle 
order  on  notice.    See,  also,  163  N.  Y.  Su]H>.  1144. 


SILBERFELD,   Appellant,    v.    KOHN,    Re- 
spondent     (Supreme    Court,    Appellate    Divi- 


sion, First  Department.  June  4,  1915.)  Ac- 
tion by  Solomon  Silberfeld  against  Walter  T. 
Kohn.  G.  W.  Glaze,  of  New  York  City,  for 
appellant  J.  O.  Weschler.  of  New  York  City, 
for  respondent.  No  opinion.  Judgment  and 
order  affirmed,  with  coats.    Order  filed. 


SILLER,  Respondent,  v.  B.  W.  BLISS  CO, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Dejpartment  June  11,  1915.)  Ac- 
tion by  Fred  Siller  against  the  E.  W.  Blics 
Company. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  a  justice  may  b« 
substituted  in  place  of  BURR,  J.,  deceased. 
Mr.  Justice  PUTNAM  was  so  substituted. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 


SIMPSON  et  al.  ▼.  METROPOLITAN 
TRUST    CO.    OF   CITY    OF   NEW    YORK. 

(No.  7475.)  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  18,  1915.)  Ap- 
peal from  Trial  Term,  New  York  (3ounty.  Ac- 
tion by  John  W.  Simpson  and  others  agaiast 
the  Metropolitan  Trust  Company  of  the  City 
of  New  York,  as  administrator,  etc  From  a 
judgment  entered  upon  a  directed  verdict  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Judgment  and  order 
affirmed.  Nash  Rockwood,  of  New  York  City. 
for  appellant.  Graham  Sumner,  ot  New  York 
City,  for  respondents. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

McLaughlin,  J.  (dissenting).  I  am  unable 
to  concur  with  the  other  members  of  the  court 
that  the  judgment  and  order  appealed  from 
should  be  affirmed.  Upon  the  facts  presented 
to  the  trial  court,  I  think  it  should  have  per^ 
mitted  the  defendant  to  have  amended  its  an- 
swer by  setting  up  the  plea  of  payment  I 
therefore  vote  to  reverse  the  judgment  and  or- 
der and  grant  a  new  trial,  with  permission  to 
the  defendant  to  apply  at  Special  Term  for 
leave  to  amend  its  answer  by  setting  up  the 
plea  of  payment  of  the  note  sued  on. 


In  re  SIRE  (two  cases).  (Supreme  Court 
Appellate  Division,  Second  Department  Jone 
10,  1915.)  In  the  matter  of  the  judicial  settle- 
ment of  the  account  of  Albert  I.  Sire,  aa  admin- 
istrator of  David  Kntner,  deceased.  No  opin- 
ion. Motions  granted,  and  cases  set  down  for 
argument  at  the  foot  of  the  present  calendar. 


SLAVIZ,  AppeUant  v.  HAYES  et  aL,  Re- 
spondpnts.  (Supreme  Court,  Appellate  Kvi- 
sion,  Second  Department.  June  4,  1916.)  Ac- 
tion by  William  Slaviz,  as  administrator  of 
Ferdinando  Femia,  deceased,  against  Thomas 
Hayes  and  Michael  Welsch.  No  opinion.  Or- 
der modified,  by  providing  that  a  new  trial  be 
granted,  upon  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  and  jndgment 
reversed,  costs  to  abide  the  event  Settle  order 
before  Mr.  Justice  Rich. 
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In  re  SMITH.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  11,  1915.) 
In  the  matter  of  Thomas  H.  Smith,  an  attorney. 
No  opinion.  Referred  to  Hon.  Henry  A.  6u- 
dersleeve,  official  referee.  Settle  order  on  no- 
tice. 


SAHTH,  Appellant,  T.  HOIiBROOK,  CABOT 
A  ROI/LINS  CORPORATION,  Respondent. 
{Supreme  Court,  Appellate  Division,  Second 
Department  May  7,  1915.)  Action  by  Frank 
Smith  against  the  Holbrook,  Cabot  &  Rollins 
Corporation. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is  as 
follows:  Judgment  unanimously  affirmed,  with 
coste. 


SMITH  et  aL  v.  LANGBRE  et  al.  (Supreme 
Court.  Appellate  Division,  Second  Department 
May  25,  19150  Action  by  Matthew  J.  Smith 
and  Edward  F.  Nolte  against  Raphael  Langere 
and  others. 

PER  CURIAM.  The  partieh  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  The  lien  is  sustained,  upon  the 
ground  that  the  owner,  Marion  Kempf,  com- 
mitted to  her  husband,  George  Kempf,  the  trans- 
action of  the  entire  business  relating  to  the 
construction  of  the  building,  even  to  making  the 
contract  as  owner  in  his  own  name,  and  thereby 
held  him  out  as  the  owner  of  the  property,  and, 
after  inducing  the  lienors  to  regard  bim  aa  the 
owner,  should  not  be  beard  to  say  that  the  per- 
son she  presented  as  the  real  owner  was  not 
BDch.  Judgment  of  the  Connty  Conrt  of  Rich- 
mond  County  affirmed,  with  costs. 

SMITH,  Respondent,  v.  MOULD,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  May  5,  1915.)  Action  by  John 
S.  Smith  against  Augusta  Hovey  Mould.  No 
opinion.  Motion  to  dismiss  appeal  granted,  nn- 
less  appellant  serve  brief,  wuich  may  be  in 
typewritten  form,  by  May  12th,  pay  respond- 
ent's attorney  $10,  and  be  ready  tor  argument 
on  May  17th.  See,  also,  87  Misc.  Rep.  199, 149 
N.  Y.  Supp.  652. 


SMITH,  Respondent,  v.  VILLAGE  OF 
LARCHMONT,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
17,  1915.)  Action  by  Mabel  Woods  Smith 
against  the  Village  of  Larchmont  No  opinion. 
Motion  granted. 

SMYTH,  Appellant,  y.  YORKSHIRE  REAL- 
TY &  OONSTRUOTION  CO.,  Respondent,  et 
al.  (Supreme  Conrt,  Appellate  Diviaion,  First 
Department  June  4,  1915.)  Action  by  John 
Smyth  as  administrator,  against  the  Yorkshire 
Realty  &  Construction  Company,  impleaded 
with  others.  J.  A.  Burdeau,  of  New  York  City, 
for  appellant.  J.  V.  Bouvier,  of  New  York 
City,  for  respondent.  No  opinion.  Judgment 
and  order  affirmed,  with  costs.     Order  filed. 


SNOW,  Respondent,  t.  CHOYER  et  al,  Ap- 
pcllnnts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  12,  1915.)  Action  by 
Elizabeth  A.  Snow  against  John  L  Cboyer  and 
another.  No  opinion.  Judgment  reversed,  and 
new  trial  granted,  with  costs  to  appellants  to 
abide  even^  upon  the  stipulation  of  the  respond- 
ent 

SNYDER,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Deuartment 
April  28,  1915.)  Action  by  William  H.  Snyder, 
as  administrator,  eta,  against  the  New  York 
Central  &  Hudson  River  Railroad  Company. 
No  opinion.  Judgment  and  order  affirmed,  wiUi 
costs. 

SOUTHERN  LEASING  CO.  T.  LUDWIG. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. June  11,  1915.)  Action  by  the 
Southern  Leasing  Company  against  Alfred  Lud- 
wig.  No  opinion.  Motion  for  reargument 
(of  153  N.  Y.  Supp.  545)  denied,  motion 
for  leave  to  appeal  granted,  and  questions  cer- 
tified as  stated  in  order.    Order  filed. 


SPERLING,  Appellant,  v.  BROOKLYN 
HEIGHTS  R.  CO.  et  al..  Respondents.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment May  28,  1916.)  Action  by  Rose 
Sperling  against  the  Brooklyn  Heights  Rail- 
road Company  and  the  Brooklyn,  Queens  Coun- 
ty &  Suburban  Railroad  Company.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

SPIRO  V.  CITY  OF  NEW  YORK  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  11,  1915.)  Action  by  Philip 
Spiro,  as  trustee,  against  the  City  of  New  York 
and  another.  No  opinion.  Motion  to  dismiss 
appeal  granted,  with  $10  costs.     Order  filed. 


SQUIERS  V.  SCHEUER  et  aL  (Supreme 
Court  Appellate  Division,  First  Department 
May  14,  1915.)  Action  by  Amon  L,  Squiers,  as 
trustee,  etc.,  against  Hattie  Scheuer  and  others. 
C.  A.  Strauss,  of  New  York  City,  for  appel- 
lants. B.  P.  Lyon,  of  New  York  City,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.  Order  filed.  See, 
also,  156  App.  Div.  936,  140  N.  Y.  Supp.  1146. 


STEFFE,  Appellant,  t.  HEINZER  et  al., 
Respondents.  (Supreme  Court,  Appellate  IH- 
vision.  First  Department  May  28,  1915.)  Ac- 
tion by  Frank  J.  StefCe  against  Frederick  W, 
Heinzer  and  another.  C.  Trosk,  of  New  York 
City,  for  appellant  S.  Nordllnger  of  New  York 
City,  for  respondents.  No  opinion.  Judgment 
affirmed,  with  costs.  Ordei*  filed.  See,  also,  166 
App.  Div.  675,  141  N.  Y.  Supp.  684. 


STERN  V.  METROPOLITAN  LIFE  INS. 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department    May  14,  1916.)    Action  by  Solo- 
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nion  Stem  against  the  Metropolitan  Life  In- 
surance Company.  No  opinion.  Motion  grant- 
ed, and  plaintiff  stayed  from  proceeding  with 
examination  pending  determination  of  appeal 
from  order,  with  leaTe  to  plaintiff  to  move  to 
vacate  the  stay,  if  the  appeal  be  not  prosecuted 
with  diligence.  Settle  order  on  notice.  See, 
also,  153  N.  Y.  Supp.  114G. 


STERN  V.  METROPOLITAN  LIFE  INS. 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department.  May  28,  lfll5.)  Action  by  Solo- 
mon Stem  against  the  Metropolitan  lAte  In- 
surance Company.  No  opinion.  Motion  to  va- 
cate stay  denied,  without  costs.  Settle  order  on 
notice.    See,  also,  153  N.  Y.  Supp.  1145,  1146. 


STERN  V.  METROPOLITAN  LIFE  INS. 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department.  May  28,  1015.)  Action  by  Solo- 
mon Stem  against  the  Metropolitan  Life  Insur- 
ance Company.  No  opinion.  Motion  to  dis- 
miss appeal  granted,  unless  appellant  complies 
with  term  stated  in  order.  Order  filed.  See, 
also,  153  N.  Y.  Supp.  1145,  1146. 


STERN  et  aL,  Appellants,  t.  ROMBERG  et 
nl..  Respondents.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  4,  1915.) 
Action  by  Joseph  W.  Stem  and  another  against 
Sigmund  Romberg  and  another.  J.  H.  Cohen, 
of  New  York  City,  for  appellants.  E.  E.  Mc- 
Call,  of  New  York  City,  for  respondents.  No 
opinion.  Judgment  affirmed,  with  costs.  Order 
filed. 


STEWART,  Appellant,  v.  UNITED  MER- 
CHANTS' REALTY  &  IMPROVEMENT  CO., 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  18,  1915.)  Ac- 
tion by  George  W.  Stewart  against  the  United 
Merchants'  Realty  &  Improvem.ent  Company. 
F.  Pecora,  of  New  York  City,  for  appellant 
S.  M.  Stroock,  of  New  York  City,  for  respond- 
ent No  opinion.  Judgment  aiffirmed,  with 
costs.     Order  filed. 


In  re  STITH'S  ESTATE.  (Supreme  Court 
Appellate  Division,  Second  Department.  Jane 
4,  1915.)  In  the  matter  of  the  application  for 
letters  of  administration  on  the  estate  of  Charles 
Stith,  deceased,  in  which  Louis  A.  Kelly  ap- 
pears as  general  guardian,  and  Rachel  Tucker 
appeals.  No  opinion.  Motion  to  dismiss  ap- 
peal denied,  on  condition  that  appellant  perfect 
her  appeal,  place  the  case  at  the  foot  of  the 
present  calendar,  and  be  ready  for  argument 
when  reached ;  otherwise,  motion  granted,  with 
$10  costs. 


STRAUSS,  Appellant,  t.  ALEXANDER,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department  April  30,  1615.)  Action  by 
Samuel  S.   Strauss  against  Robert  Alexander. 


L.  C.  Levy,  of  New  York  City,  fop  appellant 
P.  Beale,  of  New  York  City,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  coats 
and   disbursements.     Order   filed. 


STRONG  v.  GAMBIER  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  4,  1915.)  Action  by  Samuel  Meredith 
Strong  against  Edward  V.  Gambler  and  others. 
No  opinion.  Judgment  affirmed,  with  costs. 
See,  also,  156  App.  Div.  294,  141  N.  Y.  Snpp. 
421. 


SUMMO,  Respondent  v.  SNARE  &  TRIRST 
CO.  et  al.,  Appellants.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  May  i, 
1015.)  Action  by  Vitacrcscenza  Summo,  as 
administratrix,  etc.,  against  the  Snare  &  Triest 
Company  and  another.  No  opinion.  Motion  to 
resettle  order  (in  166  App.  Div.  425,  152  N.  Y. 
Supp.  29)  granted.    See,  also,  152  N.  Y.  Sapp. 


In  re  SUPERINTENDENT  OF  BANKS. 
BROOKLYN  BANK  IN  CITY  OF  XKW 
YORK  V.  BOROUGH  BANK  OF  BROdK- 
LYN.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  17,  1915.)  In  the  mat- 
ter of  the  application  of  the  Superintendent  of 
Banks.  Action  by  the  Brooklyn  Bank  in  the 
City  of  New  York  against  the  Borough  Bank  of 
Brooklyn. 

PER  CURIAM.  Motion  for  stay  pending  ap- 
peal from  the  order,  made  b^  Mr.  Justice  Bene- 
dict at  Special  Term,  directing  the  superintend- 
ent of  banks  to  deposit  with  the  Broadway 
Trust  Company  the  sum  of  $12,117.33,  denied. 
No  good  reason  exists  why  the  superintendent 
should  not  now  make  the  said  special  deposit  as 
directed  by  that  order.  If.  before  the  determina- 
tion of  the  appeal  from  the  same,  he  should  ac- 
tually need  to  use  that  money  to  pay  a  preferred 
claim,  or  to  meet  necessary  expenses  of  admin- 
istration, he  can  apply  at  Special  Term  f«r 
leave  to  withdraw  such  deposit,  and  to  use  it 
for  such  purpose,  in  whole  or  in  part  as  the 
need  may  be. 


SYRACUSE  LIGHTING  CO..  Respondent. 
V.  MARYLAND  CASUALTY  CO.,  AppeUant. 
(Supreme  Court  Appellate  Division,  Fourth 
Department.  May  5,  1915.)  Action  by  the 
Syracuse  Lighting  Company  against  the  Maiy- 
land  Casualty  Company. 

PER  CURIAM.  Interlocutory  judgment  af- 
firmed, with  costs,  with  leave  to  the  defendant  to 
plead  over  within  20  days,  upon  payment  of  the 
coats  of  the  demurrer  and  of  this  appeaL 

LAMBERT  and  MBRRELL,  JJ.,  dissent 
upon  the  ground  that  the  complaint  in  thid  ac- 
tion does  not  allege  sufficient  facts  to  sustain 
the  claim  of  waiver  of  the  condition  of  the  pol- 
icy upon  which  the  suit  is  brought  requiring 
the  commencement  of  the  suit  within  30  dajs 
after  the  payment  of  the  judgment  herein  io- 
volved. 
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TAIiliMAN  V.  MITCHBLL-McDERMOTT 
CONST.  CO.  (Supreme  Court.  Appellate  Divi- 
sion, First  Department.  June  11,  1916.)  Ac- 
tion by  Arthur  Tallman,  an  infant,  against  the 
Mitchell-McDermott  Conatraction  Company. 
No  opinion.  Motion  denied,  with  $10  costs.  Or- 
der filed.     See,  also.  153  N.  X.  Supp.  628. 


TEDESCHI,    AppeUant,  t.   BACIGALUPO 

et  aL,  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  4,  1915.) 
Action  by  Gaetano  Tedeschi  against  Antonio 
Bacigalupo  and  Joseph  Bacigalupo,  copartners. 
No  opinion.  Order  of  the  County  Court  of  Nas- 
sau County  (88  Misc.  Rep.  163,  151  N.  Y.  Supp. 
649)  affirmed,  with  $10  coats  and  disbuisements. 


TEEPE.  Appellant,  v.  MILNES  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Second  Department.  May  7,  1915.)  Action  by 
Henry  R.  Teepe,  as  assignee  of  Henry  F.  San- 
ville,  against  John  Milnes  and  another.  No 
opinion.  Order  aflSrmed  by  default,  with  $10 
costs  and  disbursements.  See,  also,  153  N.  Y. 
Supp.  1147. 


TEEPE,  AppeUant,  ▼.  MILNES  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion. Second  Department.  May  7.  1915.)  Ac- 
tion by  Henry  R.  Teepe,  as  assignee  of  Henry 
F.  Sanville,  against  John  Milnes  and  others. 
No  opinion.  Orders  affirmed  by  default  with 
$10  costs  and  disbursements.  See,  also,  153  N. 
Y.  Supp.  1147, 


TERRY,  Respondent,  v.  LONG  ISLAND  R. 
CO.,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  June  4,  1915.)  Ac- 
tion by  Frank  Terry  against  the  Long  Island 
Railroad  Company. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  coart  of  fonr,  the  decision  is  as 
follows:  Judgment  and  order  of  the  County 
Court  of  Queens  County  unanimously  affirmed, 
with,  costs. 


THBRASSON,  Respondent,  t.  THOMPSON, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  June  17,  19150  Action 
by  Louis  F.  Therasson  against  Nellie  V.  Thomp- 
son.   No  opinion.    Motion  denied. 


TONGES  et  al.  t.  VANDERVBBB  CANAR- 
SIB  IMPROVEMENT  SYNDICATE  et  al. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  4,  1915.)  Action  by  Henry 
Tonges  and  another  against  the  Vanderveer 
Canarsie  Improvement  Syndicate  and  another. 
No  opinion.  Motion  to  dismiss  appeal  (148  N. 
Y.  Supip.  748)  denied,  on  condition  that  appel- 
lants perfect  their  appeal,  place  the  case  on  the 
next  calendar,  and  be  ready  for  argument  when 
reached;  otherwise,  motion  granted,  with  $10 
costs. 


TOOLE,  RespOTLdent,  ▼.  CITY  OF  SYRA- 
CUSE, Appellant.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  12,  1915.) 
Action  by  James  E.  Toole  against  the  City  of 
Syracuse. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

ROBSON,  J.,  dissents. 

TOOLE,  Respondent,  v.  CITY  Or  SYRA- 
CUSE, Respondent.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  May  12, 
1915.)  Action  by  Minnie  Toole  against  the  City 
of  Syracuse. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event.  Held,  that  the  evidence  of 
the  witness  Schwartz  to  the  effect  that  he  had 
never  heard  of  and  had  no  knowledge  of  any 
person's  receiving  material  injuries  because  of 
stumbling  or  tripping  over  an  engineer's  _  grade 
stake  was  improperly  received,  and  that  its  re- 
ception over  plaintiff's  objection  and  exception, 
under  the  circumstances  of  this  case,  presents 
reversible  error. 


TRECCHIO,  Respondent,  t.  MANHATTAN 
&  QUEENS  TRACTION  CORPORATION, 
Appellant.  (Supreme  Court,  Api>ellate  Division, 
Second  Department.  June  11,  1915.)  Action 
by  Romano  Treccbio  against  the  Manhattan  & 
Queens  Traction  Corporation.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 


TREDENNTCK  CO.,  Respondent,  v.  NA- 
TIONAL BRIDGE  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  28,  1915.)  Action  by  the  Tredenuick  Com- 
pany against  the  National  Bridge  Company.  S. 
K.  Fuller,  of  New  York  City,  for  appellant.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   Order  filed. 


TRUSTEES  OF  FREEHOLDERS  AND 
COMMONALTY  OF  TOWN  OF  BROOKHA- 
VBN.  Respondents,  v.  HAWKINS,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. June  11,  1915.)  Action  by  the  Trus- 
tees of  the  Freeholdeni  and  Commonalty  of  the 
Town  of  Brookhaven  against  Evelina  M.  Haw- 
kins. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:   Judgment  affirmed,  with  costs. 


TUOMEY,  Itespondoit,  t.  WALSH  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Department  June  18.  1915.)  Action  by 
Thomas  J.  Tuomey  against  John  J.  Walsh  and 
another.  F.  A  O'Neill,  of  New  York  City,  for 
appellant  W.  B.  Hill,  of  New  York  City,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  costs.  Order  filed.  See,  also,  160  App. 
Div.  795.  145  N.  Y.  Supp.  722. 
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TURBELIi  «t  al.,  Respondents,  t.  BOARD- 
MAN  et  al..  Appellants.  (Supreme  Ourt,  Ap- 
pellate Division,  Fourth  Department  May  5, 
1915.)  Action  by  Austin  R.  Turrell  and  anoth- 
er, as  administrators  of  Elizabeth  Turrell,  de- 
ceased, against  William  A.  Boardman,  individu- 
ally and  as  executor,  etc.,  of  Mary  Boardman, 
deceased,  and  others.  No  opinion.  Appeal  dis- 
missed, without  costs,  upon  stipulation  filed. 


UNDERWOOD  et  al.  t.  AHRENS.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment May  28,  1915.)  Action  by  Daniel  G. 
Underwood  and  William  G.  Tiffany  against 
John  P.  Ahrens.    No  opinion.    Motion  denied. 


UNITED  REAL  ESTATE  OWNERS' 
ASS'N  OF  CITY  OP  NEW  YORK  ▼.  TRAVIS, 
State  Comptroller.  (Supreme  Court,  Appellate 
Division,  Third  Department  May  28,  1915.) 
Action  by  United  Real  Estate  Owners'  Associa- 
tion of  Uie  City  of  New  York  against  Eugene 
M.  Travis,  Comptroller  of  the  State  of  New 
York.  No  opinion.  Order  affirmed.  All  con- 
cur. 


UNITED  STATES  TITLE  GUARANTY 
CO.,  Respondent,  v.  BROWN,  AppeUant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. May  7,  1915.)  Action  by  the  United 
States  Title  Guaranty  Company  against  Arthur 
A.  Brown.  No  opinion.  Motion  denied,  with- 
out costs.    See,  also,  152  N.  Y.  Snpp.  1146. 


UNITED  STATES  TITLE  GUARANTY 
C30.,  Respondent,  v.  SPERRY,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment JTune  17,  1915.)  Action  by  the  Unit- 
ed States  Title  Guaranty  Company  against 
Howard  A.  Sperry.  No  opinion.  Application 
denied,  with  |10  costs. 


UNITED  STATES  TRUST  CO.  OF  NEW 
YORK,  Respondent,  v.  TEKRY  et  al.,  Appel- 
lants. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  May  25,  1915.)  Action  by 
United  States  Trust  Company  of  New  York 
against  Marshall  O.  Terry  and  another,  as  ex- 
ecutors, etc.,  and  others.  No  opinion.  Motion 
granted,  so  far  as  to  permit  costs  to  the  two 
guardians  ad  litem;  in  other  respects,  motion 
denied,  without  costs.  See,  also,  153  N.  Y. 
Supp.  207. 

UNITED  WASTE  MFG.  CO.,  Appellant,  v. 
MARYLAND  CASUALTY  CO.  OF  BALTI- 
MORE, Respondent.  (Supreme  Court,  Appel- 
late Division,  Third  Department.  May  28, 
1915.)  Action  by  the  United  Waste  Manufac- 
turing Company  against  the  Maryland  Casualty 
Company  of  Baltimore.  No  opinion.  Judgment 
(85  Misc.  Rep.  539,  148  N.  Y.  Supp.  852)  unani- 
mously affirmed,  with  costs. 


U.  T.  HUNOEBFORD  BRASS  &  COPPEH 
CO.,  Respondent,  v,  JOHN  T.  BRADY  &  CO., 
.Appellants.  (No.  7403.)  (Supreme  Court  Ap- 
pellate Division,  First  Department  June  4, 
1915.)  Appeal  from  Trial  Term,  New  York 
County.  Action  by  the  U.  T.  Hungerford  Brass 
&  Copper  Company  against  John  T.  Brady  & 
Co.  From  ^  judgment  for  $4,102.09  entered  up- 
on a  verdict,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  defendants  appeal.  Judg- 
ment and  order  reversed,  and  complaint  dis- 
missed. McCombs,  Ryan  &  Gordon,  of  New 
York  City  (Frederick  R.  Ryan,  of  New  York 
City,  of  counsel,  and  Alexander  Gordon,  of  New 
York  City,  on  the  brief),  for  appellant  Phil- 
lips 4  Avery,  of  New  York  City  (Frank  M.  Av- 
ery, of  New  York  City,  of  counsel,  and  Edcar  J. 
Phillips,  of  New  York  City,  on  the  brief),  for 
respondent. 

PER  CURIAM.  The  plaintiCT  recovered  a 
verdict  upon  the  theory  of  a  direct  sale  by  it  to 
the  defendant  of  certain  copper  at  its  request 
and  upon  its  promise  to  pay.  We  have  care- 
fully examined  this  record,  and  have  reached  the 
conclusion  that  the  facts  proven  did  not  estab- 
lish such  sale,  and  that  tlie  motion  of  defendant 
to  dismiss  the  complaint  should  have  been  grant- 
ed. The  judgment  and  order  appealed  from 
are  reversed,  the  finding  of  the  jury  that  there 
was  a  sale  by  the  plaintiff  to  the  defendant  is 
reversed,  and  judgment  is  ordered  for  the  de- 
fendant, dismissing  the  complaint  with  costs 
and  disbursements.    Order  filed. 

VAN  ANTWERP,  Respondent,  v.  O'BRIEN 
CONST.  CO.,  Appellant.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  April  ^ 
1915.)  Action  by  Nelson  Van  Antwerp  against 
the  O'Brien  Construction  (Company.  No  opin- 
ion. Motion  for  leave  to  appeal  (in  151  N.  X. 
Supp.  1148)  to  Court  of  Appeals  denied,  with 
$10  costs. 


VANDER  PUTTEN,  Appellant,  v.  NASSAU 
ELECTRIC  R.  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  7,  1915.)  Action  by  Sarah  E.  Vander  Put- 
ten  against  the  Nassau  Electric  Railroad  Com- 
pany. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Judgment  and  order  onanimously 
affirmed,  with  costs. 

VON  RHEIN  et  al..  Appellants,  v.  ERIE  R. 
CO.,  Respondent  (Supreme  Court,  Appellate 
Division,  Fourth  Department  April  28,  1915.) 
Action  by  Konrad  Von  Rhein  and  another 
against  the  Erie  Railroad  Company.  No  opin- 
ion.   Judgment  aad  order  affirmed,  with  costs. 


In  M  VORON  &  CHAI'T,  Inc.  (Supreme 
Court,  Appellate  Division,  First  Department 
December  11,  1914.)  In  the  matter  of  Voron  & 
Chait,  Incorporated.  No  opinion.  Appeal  dis- 
missed,  unless  appellant   complies   with   tenns 
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stated  in  memorandara  per  curiam.  Settle 
order  on  notice.  See,  alao,  164  App.  Div.  947, 
151  N.  Y.  Supp.  1149. 


VUIiCAN  DETINNING  CO,  v.  ASSMAN  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department.  June  18,  1915.)  Action  by  the 
Vulcan  Detinning  Company  against  I'^rank  A. 
Assman  and  others.  C.  H.  Ayres,  of  New  York 
City,  for  appellants.  E.  S.  Seidman,  of  New 
York  City,  for  respondent.  No  opinion.  Order 
affirmed  on  defendants'  appeal,  but  modified  on 
plaintiff's  appeal,  by  denying  motion  to  require 
particulars  as  to  the  demands  numbered  8,  8. 
and  9,  and,  as  so  modified,  affirmed,  with  $10 
costs  and  disbursements  to  plaintiff.  Settle 
order  on  notice.  See,  also,  166  App.  Div.  982, 
150  N.  Y.  Supp.  1116. 


WALKOF  T.  rOX  et  al  (Supreme  Court, 
Appellate  Division,  BHrst  Department.  June 
18,  1915.)  Action  by  Nathaniel  Walkof,  as 
trustee,  against  Hugh  C.  Fox  and  another.  No 
opinion.  Application  granted,  upon  defendants' 
filing  stipulation  that  upon  affirmance  judg- 
ment absolute  shall  be  rendered  against  them; 
if  such  stipulation  be  not  filed  within  five  days 
from  service  of  order,  application  denied,  with 
$10  costs.  Order  signed.  See,  also,  153  N.  Y. 
Supp.  27. 


WALLACE.  Respondent,  v.  BUFFALO  & 
LAKE  ERIE  TRACTION  CO.,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. May  12,  1915.)  Action  by  WUhel- 
mina  Wallace  against  the  Buffalo  &  Lake  Erie 
Traction  Company.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 


WALTER  T.  FARRELL.  (Supreme  Conn, 
Appellate  Division,  First  Department  May  28, 
1915.)  Action  by  Moritz  Walter  against  Kath- 
erine  G.  Farrell.  No  opinion.  Motion  denied, 
with  $10  costs.  Order  filed.  See,  also,  152 
N.  Y.  Supp.  1147. 

WARBASSE  T.  GALITZKA  et  aL  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment May  25,  1916.)  Appeal  from  Spe- 
cial Term,  Kings  County.  Action  by  Herbert 
N.  Warbasse  against  Herman  Galitzka  and  oth- 
ers. Judgment  for  plaintiff,  and  certain  de- 
fendants appeal.  Affirmed.  Charles  C.  Suf- 
fren,  of  Brooklyn,  for  appellants.  Meier  Stein- 
brink,  of  Brooklyn,  for  respondent 

PER  CURIAM.  The  question  upon  tbia  ap- 
peal is  whether  the  plaintiff  in  possession  of 
the  premises  in  question  is  entitled  to  enjoin  the 
defendants  from  taking  by  force  such  possession 
from  him,  and  whether  the  defendants  attempt- 
ed to  do  that  and  indicated  a  disposition  to 
continue  such  attempt  The  evidence  justifies 
the  finding  and  judgment  in  regard  to  such  is- 
sues. The  question  of  the  right  of  the  plaintiff 
to  the  possession  of  the  land  sold  to  the  O.  I.  G. 
Realty  Company  was  not  decided  by  the  Trial 
Term,  nor  is  it  affected  by  our  present  decision. 


Should  the  question  later  arise,  It  will  be  taken 
up  anew  and  decision  made  uninfluenced  by  the 
present  determination.  Nor  is  it  understood 
that  the  judgment  is  so  broad  as  to  preclude  the 
defendants  from  taking,  without  force,  posses- 
sion of  the  premises,  provided  they  are  entitled 
to  the  same.  Bliss  v.  Johnson,  73  N.  Y.  529. 
The  judgment  and  order  should  be  affirmed, 
with  costs.  The  parties  hereto  having  stipulat- 
ed in  open  court  that  this  case  may  be  disposed 
of  by  a  court  of  four,  the  decision  19  as  follows: 
Judgment  and  order  affirmed,  with  costs. 


WARD,  Respondent,  T.  MORRIS  PARK  ES- 
TATES, Appellant  (Supreme  Court,  Appellate 
Division,  First  Department  June  4,  1915.) 
Action  by  Artemas  Ward  against  the  Morris 
Park  Estates.  Sullivan  &  Cromwell,  of  New 
York  City,  for  appellant  Everett,  Clarke  & 
Benedict,  of  New  York  City,  for  respondent. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 


In  re  WASHINGTON  AVE.  (Supreme 
Court,  Appellate  Division,  Second  Deparbnent 
May  7,  1915.)  In  the  matter  of  opening  and 
extending  Washington  Avenue  from  East  River 
to  Jackson  Avenue,  etc.  No  opinion.  Motion 
denied.  The  original  exhibit  may  be  produced 
and  submitted  to  the  court  on  the  argument. 
See,  also,  164  App.  Div.  955,  149  N.  Y.  Supp. 
1117;  166  App.  Div.  918,  150  N.  Y.  Supp. 
1117. 


WATTS  y.  DOULL  MILLER  CO.  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  14,  1915.)  Action  by  Stephen  K.  Watts 
against  the  Doull  Miller  Company.  No  opinion.  . 
Motion  denied,  with  $10  costs.  Order  filed. 
See,  also.  152  N.  Y.  Supp.  1148. 


WEEKS  V.  INTERBORO  RAPID  TRANS- 
IT CO.,  et  al.  (three  cases).  (Supreme  Court, 
Appellate  Division,  First  Department.  May  28, 
1915.)  Actions  by  Anglesea  Weeks  and  others 
against  the  luterboro  Rapid  Transit  Company 
and  another.  No  opinion.  Motions  granted. 
Orders  filed. 


WEIL,  Respondent,  ▼.  RICHARDSON,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department  May  14,  1915.)  Action  by 
Milton  Weil  against  G.  Dexter  Richardson.    J. 

B.  Eiseman,  of  New  York  City,  for  appellant 

C.  McMillan,  of  New  York  City,  for  respond- 
ent No  opinion.  Order  modified,  by  denying 
motion  to  strike  out  thirty-fourth  paragraph  of 
amended  answer,  and  by  striking  out  the  pro- 
vision of  the  order  reauirine  defendant  to  serve 
an  amended  answer,  and,  as  modified,  affirmed, 
without  costs.    Settle  order  on  notice. 


WEINBERG  et  al.  t.  SMITH.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  18,  1915.)  Action  by  Bamet  Weinberg 
and  another  against  Robert  S.  Smith.    No  opin- 
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ioD.  Application  denied,  with  |10  costs.  Order 
siKiied.  See.  bUo,  152  N.  Y.  Supp.  1030;  153 
N.  Y.  Supp.  1160. 


WEINBE3RO  ▼.  SMITH.  (Supreme  Court, 
Appellate  Division,  First  Department  June  18, 
1915.)  Action  by  Bamet  Weinberg  against 
Bobert  S.  Smith.  No  opinion.  Motion  denied, 
with  $10  costs.  Order  filed.  See,  also,  153  N. 
Y.  Supp.  1149. 


WEISS  T.  PRANK  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
11,  1915.)  Action  by  Julius  Weiss  against 
David  Frank  and  another.  No  opinion.  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs. 
Order  filed. 


WEBNER,  Appellant,  v.  WERNER,  Be- 
spondent  (Supreme  Court  Appellate  Division, 
First  Department  May  14,  1915.)  Action  by 
Arthur  M.  Werner  against  Ciulia  M.  Werner. 
H.  S.  Dottenheim,  of  New  York  City,  for  ap- 
pellant J.  P.  Cotton,  of  New  York  City,  for 
respondent 

PER  CURIAM.  Order  modified,  by  requiring 
plaintiff  to  serve  a  bill  of  particulars  as  re- 
quired by  order  of  Special  Term  entered  August 
b,  1914,  and  striking  out  the  provision  to  pre- 
clude plaintiff  from  giving  evidence,  and,  as  so 
modified,  affirmed,  with  $10  costs  and  disburse- 
ments to  respondent  Settle  order  on  notice. 
See.  also,  164  App.  Div.  935,  149  N.  Y.  Supp. 
1118. 


WBSOLOWSKI,  Respondent,  v.  BUTLER, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  April  28,  1915.)  Action 
by  Francisicka  Weaolowskl  against  Edward  H. 
Butler,  individually  and  as  executor,  etc.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 


WHITCOMB,  Respondent,  v.  BURR,  Appel- 
lant (Supreme  Court,  Appellate  Division. 
First  Department  June  11,  1915.)  Action  by 
Frank  I.  Wbitoomb  against  Nelson  B.  Burr. 
J.  G.  Jackson,  of  New  York  City,  for  appel- 
lant F.  P.  Ufford,  of  New  York  City,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 


WniTB,  Respondent,  v.  AARON  et  al.j  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Department  May  28,  1915.)  Action  by 
Josiah  J.  White  against  Harry  S.  Aaron  and 
another.  J.  V.  McCabe,  for  appellants.  A.  Eu- 
ger,  of  Brooklyn,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 


WIENER  V.  ROSS.  (Supreme  Court,  Appel- 
late Division,  First  Department  May  28, 
1015.)  Action  by  Moses  A.  Wiener  against 
Louis  Ross.    No  opinion.    Motion  denied,  with 


$10  costs.     Order  filed.    See,  also,  162  N.  Y. 
Supp.  1149.  

WILD  T.  ERIE  R.  CO.  (No.  7354.)  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. May  28,  1915.)  Appeal  from  Special 
Term,  New  York  County.  Action  by  Jesse  Wild 
against  the  Erie  Railroad  Company.  From  so 
much  of  an  interlocutory  judgment  as  overruled 
demurrer  to  two  defenses  contained  in  the 
amended  answer,  plaintiff  appeals ;  and  from  so 
much  thereof  aa  denied  a  motion  to  dismiss  the 
complaint,  defendant  appeals.  Affirmed.  John 
J.  Finn,  of  New  York  City,  for  plaintiff.  Rus- 
sel  S.  Coutant,  of  New  York  City,  for  defend- 
ant 

PER  CURIAM.  Upon  the  authority  of  Bar- 
ry V.  N.  Y.  Cent  &  Hudson  River  R.  R.  Co.. 
92  N.  Y.  200,  44  Am.  Rep.  377,  and  Lamphear 
V.  N.  Y.  Cent  &  Hudson  River  R.  R.  Co„  194 
N.  Y.  172,  86  N.  B.  1115  (sec,  also,  Erie  R.  R. 
Co.  V.  Burke,  214  Fed.  247,  130  C.  C.  A. 
617),  the  judgment  appealed  from  should  be  af- 
firmed, without  costs  to  either  party,  with 
leave  to  plaintiff  to  withdraw  the  demurrer, 
upon  payment  of  costs  in  the  court  below.  Or- 
der filed. 

INGRAHAM,  P.  J.,  dissente  on  defendant's 
appeal,  upon  the  ground  that  the  complaint 
alleges  that  plaintill  was  not  at  a  crossing,  but 
was  walking  "along  one  of  the  defendant's  main 
tracks  at  a  point  to  the  westward  of  the  said 
Belmont  avenue,  in  order  to  get  to  his  home," 
and  in  this  position  the  defendant  owed  him  no 
duty  of  care,  and  upon  the  further  ground  that 
it  appears  from  the  complaint  that  the  proxi- 
mate cause  of  the  accidi-nt  was  the  plaintiff's 
catching  his  foot  in  the  track,  and  not  any  neg- 
ligence of  the  defendant  In  operating  its  road. 

WILLIAMS  et  al.,  Respondents,  v.  PETER 
KEELER  BLDG.  CO.  et  al..  Appellants.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment June  4,  1915.)  Action  by  Samuel  T. 
Williams  and  another  against  the  Peter  Keeler 
Building  Company  and  others.  No  opinion. 
Judgment  aihrmed  by  default,  with  costs.  De- 
fault opened,  153  N.  Y.  Supp.  1150. 

WILLIAMS  et  al..  Respondents,  r.  PETER 
KEELER  BLDG.  CO.  et  al.,  Appellants.  (Su- 
preme C^urt,  Appellate  Division,  Second  De- 
partment. June  18,  1915.)  Action  by  Samuel 
T.  WUliams  and  another  against  the  Peter 
Keeler  Building  Company  and  another.  No 
opinion.  Motion  granted  and  default  (153  N. 
Y.  Supp.  1150)  opened,  on  condition  that  ap- 
pellant perfect  the  appeal,  place  the  case  on 
the  September  calendar,  and  be  ready  for  ar- 
gument when  reached,  and  within  10  days  pay 
$25  to  respondents;  otherwise,  motion  denied, 
with  $10  costs.  See,  also,  166  App.  Div.  934, 
150  N.  Y.  Supp.  1118. 


WINNE,  Respondent,  v.  ERIE  R.  CO..  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department    June  4,  1915.)    Action  by 
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Josephine  0.  Winne,  as  andllary  administratrix 
of  Clnude  J.  Winne,  deceased,  against  the  Erie 
Railroad  Company. 

PKR  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  ma^  be 
dispose'd  of  by  a  court  of  four,  the  decision  is  as 
follows:  Judgment  and  order  affirmed,  with 
costs. 

THOMAS,  J.,  dissents,  npon  the  ground  that 
there  was  no  jurisdiction  on  the  part  of  the 
surrogate  to  grant  the  ancillary  letters,  and 
also  npon  the  ground  that  the  case  does  not 
come  under  the  federal  Employers'  I/iability 
Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65 
[U.  S.  Comp.  St  ldl3,  §§  8657-8665]). 

"WINSHIP,  Respondent,  v.  PRUDENTIAL 
INS.  CO.  OF  AMERICA,  AppeUant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
April  28,  1915.)  Action  by  James  H.  Winship, 
as  administrator,  etc.,  against  the  Prudential 
Insurance  Company  of  America.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

WOJOIECHOWICZ,  Appellant,  t.  NICH- 
OLiS  COPPER  CO.,  Respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  11,  1915.)  Action  by  Joseph  Wojdecho- 
wicz  against  the  Nichols  Copper  Company. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  Judgment  and  order  unanimously 
affirmed,  with  costs. 


WOLF  V.  BRIDOMAN  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department 
•fune  11,  1915.)  Action  by  Eva  Wolf,  an  in- 
fant against  Samuel  W.  Bridgman  and  another. 
No  opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs,  unless  appellant  comply  with 
terms  stated  in  order.    Order  filed. 


WOOD,  Appellant  ▼.  BARNARD^  Respond- 
ent. (Supreme  Court,  Appellate  Division,  First 
Department    May  28,  1916.)    Action  by  Wil- 


liam W.  Wood  against  William  H.  Barnard. 
(J.  R,  Coughlan,  of  New  York  C5ty,  for  appel- 
lant. W.  H.  Griffin,  of  New  York  City,  for 
respondent.  No  opinion.  Order  affirmed,  with 
Sl()  costs  and  disbursements.    Order  filed. 


YOUNGMAN  v.  FIDELITY  &  DEPOSIT 
CO.  OP  MARYLAND.  (Supreme  Court  Appel- 
late Division,  First  Department  June  18, 
10150  Action  by  William  L  Youngman  against 
the  Fidelity  &  Deposit  Co.  of  Maryland.  H. 
Taylor,  of  New  York  City,  for  appellant  M. 
E.  Lewis,  of  Rochester,  for  respondent  No 
opinion.  Judgment  (87  Misc.  Bep.  456,  150  N. 
V.  Supp.  788)  affirmed,  with  costs  to  plaintiff. 
Order  hied. 


In  re  YUME.  (Supreme  (3ourt,  Appellate  Di- 
vision, Third  Department.  May  28,  1915.)  In 
the  matter  of  the  claim  of  Frank  Yume  for  com- 
pensation nnder  the  Workmen's  (compensation 
Law  (Consol.  Laws,  c.  67),  in  which  the  Knick- 
erbocker Portland  Cement  Company,  employer, 
and  the  Employers'  liability  Assurance  Corpo- 
ration, Limited,  insurance  carrier,  appeaL  No 
opinion.    Award   affirmed.    All  concur. 


ZEITLIN  ▼.  MORRISON  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department 
May  14,  19150  Action  by  Yetta  ZeitUn  against 
Isidore  D.  Morrison  and  others.  No  opinion. 
Motion  denied,  with  $10  costs.  Order  filed. 
See,  also,  152  N.  Y.  Supp.  1000. 


ZWARICH.  AppeUant  r.  BROOKLYN 
COOPERAGE  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  4,  1915.)  Action  by  Micha^  Zwarich,  an 
infant,  by  Parama  Zwarich,  his  guardian  ad 
litem,  against  the  Brooklyn  (Cooperage  Com- 
pany. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See.  also,  165  App.  Uiv.  930,  150  N.  Y. 
Supp.  1119. 

THOMAS,  J.,  dissentai 
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ABANDONMENT. 

See  Electricity,  «=34;  Highways,  «=»79;  Tele- 
graphs and  Telephones. 

ABATEMENT  AND  REVIVAL 

m.   DEFECTS    AND    OBJECTIOITS   AS 
TO   PARTIES   AND   PROCEEDINOS. 

®=339  (N.T.)  At  common  law  all  actions  pend- 
ing against  a  corporation  abate  upon  its  dissolu- 
tion.—Sinnott  V.  Hanan,  108  N.  E.  858,  214  N. 
Y.  454. 

Under  Laws  N.  J.  1884,  c.  169,  supplemented 
by  Act  April  21,  1896  (P.  L.  p.  319),  and  New 
Jersey  Corporation  Act,  S  53,  action  against  a 
New  Jersey  corporation  dissolved  for  failure  to 
pay  its  taxes  before  recovery  of  judgment  held 
not  abated,  so  that  an  undertaking  to  discharge 
attachment  of  its  property  was  enforceable. — Id. 
<8=»39  (N.Y.Sup.)  On  dissolution  of  a  defend- 
ant corporation,  the  action  abates  as  to  it- 
Phillips  V.  American  Union  Fire  lus.  Co.  of 
Philadelphia,  Pa..  153  N.  Y.  S.  99. 

V.  DEATH  OF  PARTT  AND  REVTVAIi 
OF  ACTION. 

(A)  Altatenieut  or  SarvlTal  ot  Action, 

$=»53  (N.Y.Sup.)  A  cause  of  action  for  breiich 
of  contract  survives  defendant's  death. — Gier- 
man-American  Coffee  Co.  v.  Johnston,  153  N. 
Y.  S.  866. 

«=>55  (N.Y.Sup.)  Under  Decedent  Estate  Law, 
I  120,  the  right  of  action  against  a  wrongdoer 
lor  the  illegal  declaration  of  a  corporate  divi- 
dend survives. — German-American  Coffee  Co.  v. 
Johnston,  153  N.  Y.  S.  866. 

(B)   Contlnnanco  or  ReTlval  ot  Action. 

*=»73  .(N.Y.Sup.)  Under  Code  Civ.  Proc.  §§ 
757,  1836a,  an  action  which  survives  mav  be 
revived  against  the  executor  of  a  nonresident 
defendant. — German-American  Coffee  (3o.  v. 
Johnston,  153  N.  Y.  S.  866. 
<8=5>75  (N.Y.Sup.)  Under  Code  Civ.  Proc.  §9 
707,  1217,  keld  that,  where  a  nonresident  de- 
fendant ^ed.  there  being  no  attachment,  the 
action  should  not  be  revived  by  substituted 
service  of  supplemental  summons  on  bis  foreign 


representative.— (Jerman-American  Coffee  Co.  v. 
Jotmaton.  153  N.  Y.  S.  866. 

ACCOMPLICES. 

See  Criminal  Law,  <8s>511,  741,  780, 1169. 

ACCORD  AND  SATISFACTION. 

^=>7  (N.Y.Sup.)  A  partial  payment  of  a  liq- 
uidated claim  not  received  in  full  discbarge  heli 
not  an  accord  and  satisfaction.— Donnell  r. 
First  Mortgage  &  Real  Estate  Co.,  153  N.  Y. 
S.  218. 

®=>7  (N.Y.Sup.)  That  a  principal  cashed  a 
check  afrer  protesting  of  unwarranted  deduc- 
tions made  by  bis  agent  held  not  to  work  an 
accord  and  satisfaction. — Locomobile  Co.  of 
America  v.  Nichols.  153  N.  Y.  S.  227. 

<8=>ll  (N.Y.Sup.)  Plaintiff,  who  receipted  his 
bill  on  his  discbarge  and  accepted  defendant's 
check  on  which  was  written  "settlement  in  full" 
and  cashed  it,  held  to  have  no  cause  of  action 
for  profits  lost  surviving  such  use. — Crum  v, 
Montgomery-Dotter  Ice  Co.,  153  N.  Y.  S.  102. 

ACCOUNT. 

See  Bankruptcy,  <S=»469;  Corporations,  *=» 
204,  207,  210;  Executors  and  Administrators, 
«=>460-610;  Insurance,  €=»82;  Joint  Ad- 
ventures, ®=»5 ;  Partnership,  ®s»327;  Ref- 
erence;  Trusts,  «=9274,  297-324. 

ACCOUNT  STATED. 

<S=>I  (N.Y.Sup.)  Plaintiff  in  action  on  an  ac- 
count stated,  who  conceded  that  defendant's 
manager  had  said  at  the  time  of  the  agreement 
that  there  were  certain  deductions  to  be  mnde, 
failed  to  establish  an  account  stated. — Ilauser 
T.  P.  J.  Ritter  Conserve  Co.,  153  N.  Y.  S.  216. 

ACCUMULATIONS. 

See  Perpetuities. 


S>or  cases  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  KEY-NUMBER 
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ACTION. 

See  Abatement  and  Revival. 

I.    GROUNDS  AND  CONDITIONS  PRE< 
CEDENT. 

<S=>2  (N.Y.Sup.)  Unless  an  ordinance  has  the 
force  of  a  statute,  its  violation  does  not  give 
rise  to  a  cause  of  action.— Orr  v.  Baltimore  & 
O.  R.  Co.,  153  N.  Y.  S.  920. 
€=»5  {N.X.)  Wliether  a  statute  gives  a  cause 
of  action  to  a  person  injured  by  its  violation, 
or  whether  a  violation  is  punishable  solely  as  a 
public  offense,  depends  on  the  intent  of  the  Leg- 
islature and  the  language  used. — Amberg  v.  Kin- 
ley,  108  N.  E.  830,  214  N.  Y.  531. 
9=s>6  (N.T.Sup.)  A  suit  by  a  corporation  to  se- 
cure an  adjudication  that  the  revocation  of  a 
permit  was  invalid  and  tbat  it  still  has  rights 
under  it,  presents  only  an  academic  question 
as  to  past  matters,  and  equity  will  deny  relief. 
— New  York  Electric  Lines  Oo.  ▼.  Gaynor,  153 
N.  Y.  S.  244. 

in.   JOINDER,   SPLITTING.   CONSOLI> 
DATION,   AND    SEVERANCE. 

®=>38  (N.Y.Sup.)  Complaint,  in  action  for  hav- 
ing been  bitten  by  defendant's  horse,  held  to 
set  up  only  one  cause  of  action  for  negligence. 
— Blyn  v.  WUUam  G.  Foster  &  Co.,  153  N.  Y. 
S.  177. 

<3=»50  (N.Y.Sup.)  The  plaintiff,  in  a  suit  in 
equity,  need  not  show  a  right  to  the  same  re- 
lief against  all  the  defendants.— Brock  v.  Poor, 
153  N.  y.  S.  332. 

rv.  COBIMENCEBfENT,  PROSECUTION, 
AND    TERMINATION. 

«=>69  (N.Y.Snp.)  An  action  will  not  be  stayed 
because  of  an  injunction  against  plaintiff  in 
another  state,  where  the  affidavits  raised  issues 
as  to  whether  plaintiff  resided  in  New  York 
and  was  served  there  with  the  injunction. — 
Wolfe  V.  Blue  Ribbon  Auto  &  Carriage  Co.,  153 
N.  Y.  S.  1006. 

«=>70  (N.Y.Sup.)  Extension  of  time  of  pay- 
ment of  note  in  suit,  to  which  defendant  guar- 
antor had  consented,  held  not  to  operate  re- 
troactively as  a  withdrawal  or  discontinuance 
of  the  suit. — Westchester  Mortgage  Co.  v.  Thom- 
as B.  Mclntire,  153  N.  Y.  S.  1076. 

ADEMPTION. 

See   Wille,    «s»766. 

ADJOINING  LANDOWNERS. 

See  Boundaries;   Eminent  Domain,  ®=>119. 

<S=>4  (N.Y.Sup.)  Under  Building  Code  of  New 
York  City,  J  22,  one  intending  to  excavate  to  a 
depth  of  12  feet  is  liable  for  the  expense  of 
protecting  an  adjoining  wall,  made  necessary 
before  the  excavation  reached  the  10-foot  depth. 
—Wear  v.  Koehlcr,  153  N.  Y.  S.  773. 

The  landowner  is  liable  for  the  expense 
though  the  only  work  done  was  the  removal  of 
an  existing  wall.— Id. 


ADMINISTRATION. 

See  Charities,  4s>48,  49;  Bzecators  and  Ad- 
.   ministrators. 

ADMIRALTY. 

See  Dead  Bodies,  4=s>9 ;  Master  and  Servant, 
«S=>87%,  139. 

ADMISSIONS. 

See  Carriers,  €=»53 ;  Pleading,  «=>214. 

AFFIDAVITS. 

See  Action,  «=»69;  Attachment,  «=102-113; 
Criminal  Law,  $=»252,  942;  Mandamus,  ^ 
155,  181,  187. 

AGENCY. 

See  Principal  and  Agent. 

ALIENATION. 

See  Perpetuities. 

ALIMONY. 

See  Divorce,  «=9217,  246. 

AMENDMENT. 

See   Appeal,   <S=>708;    Pleading,    «=»238-241. 

AMUSEMENTS. 

See  Theaters  and  Shows. 

ANCILLARY  ADMINISTRATION. 

See  Executors  and  Administrators,   «=>518. 

ANIMALS. 

See  Game;  Municipal  Corporations,  ^^^GO-i. 
^=974  (N.Y.Sup.)  In  action  for  having  been 
bitten  by  defendant's  horse,  based  on  defend- 
ant's negligence,  held,  that  defendant's  violation 
of  ordinance,  requiring  animals  not  to  be  left 
unattended  or  the  wheels  of  vehicles  to  b« 
blocked  so  as  not  to  drag,  was  immaterial.— 
Blyn  V.  William  G.  Foster  &  Co.,  153  N.  Y. 
S.  177. 

In  an  action  for  having  been  bitten  by  de- 
fendant's horse,  maintainable  only  on  the  the- 
ory of  the  keeping  of  a  vicious  animal,  exclu- 
sion of  defendant's  evidence  that  the  horae  was 
gentle  was  reversible  error. — Id. 

ANSWER. 

See  Pleading,  <S=>80.  125. 

APPEAL 

See  Certiorari;  Costs,  9=>243,  264;  Courts, 
<S=»190;  Criminal  Law,  «=»1154-1172 :  Ex- 
ecutors and  Administrators,  9=>510;  Homi- 
cide, <S=>338;   Mandamus,  <S=>4,  187. 

n.   NATURE    AND    GROUNDS   OF   AP- 
PELLATE   JURISDICTION. 

<S=»I9  (N.Y.Sup.)  Whether  relator  was  entitled, 
after  reinstatement  on  mandamna,  to  be  givpn 
the  same  employment  in  the  city  service  as  be- 
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fore,  will  not  be  determined  on  appeal  from  nn 
order  granting  an  alternative  writ  to  reinstate 
relator  after  a  second  discharge,  if  the  second 
diacbarge  waa  proper. — Griffin  ▼.  Williams,  153 
N,  X.  S.  926. 

m.  DEOISIOirS  REVXEWABZ.!!. 
(D)  Finality  of  Determination. 

^s»69  (N.Y.)  A  judgment  in  partition,  tbough 
interlocutory  as  between  parties  found  to  have 
an  interest,  is  final  and  appealable  as  to  those 
adjudged  to  have  no  interest. — ^Albany  Hospital 
V.  Hanson,  108  N.  E.  812,  214  N.  Y.  435. 

<S=>74  (N.T.Sup.)  An  appeal  from  an  interlocu- 
tory judgment  merged  m  the  final  judgment  is 
not  authorized.— Frank  t.  Rowland  &  Shafto, 
153  N.  Y.  8.  926. 

^s>78  (N.T.Sup.)  A  judgment  sustaining  a  de- 
murrer and  dismissing  a  complaint  on  the  mer- 
its is  a  final  judgmtnt,  and  appealable. — Mes- 
trum  v.  Cranidca,  153  N.  T.  S.  677. 

®=»83  (N.T.Sup.)  Under  Membership  Corpora- 
tions Law,  {  16,  relative  to  visitation  of  such 
corporations,  interlocutory  order  devolving  the 
power  of  visitation  upon  a  referee  held  not  ap- 
pealable.—In  re  Norton,  153  N.  Y.  8.  70& 

(E)  Natnre,  Scope,  and  BKeot  of  Deelalon. 

<E=>I05  (N.T.Sup.)  Notwithstanding  Code  Civ. 
I'roc.  i  547,  an  order  denying  a  motion,  at  the 
trial,  to  dismiss  the  complaint  for  want  of  ju- 
risdiction, is  not  appealable  directly  and  before 
end  of  trial,  but  is  governed  by  section  906.— 
Jackmau  v.  Hasbrouck,  153  N.  Y.  S.  876. 

(F)  Modle  of  Rendition.  Form,  and  Entrr 

of  Jadgrment  or  Order. 

^s>l27  (N.T.Sup.)  A  party  against  whom  a  de 
fault  order  is  taken  cannot  question  its  validity, 
and  bis  appeal  therefrom  must  be  dismissed. — 
First  Nat.  Bank  of  Brownsville,  Tex.,  v.  Fleit- 
mann,  153  N.  Y.  8.  869. 

IV.  BIGHT  OF  REVIEW. 
(A)   Persona  Bntltled, 

9s»l5l  (N.Y.Snp.)  An  executrix  may  appeal  in 
diat  capacity  from  an  order  assessing  transfer 
taxes,  tbough  she  is  the  only  one  individually 
interested  in  the  estate, — In  re  Dalsimer's  Es- 
tate. 153  N.  T.  8.  58. 

V.  PBESENTATIOir    AND    RESERVA- 
TION IN  LOWER  COURT  OF 
GROUNDS   OF   REVIEW. 

(A)  Isanea  and  ^veatlona  In  Lower  Court. 

^=3 17 1  (N.T.Sup.)  Where  it  was  agreed  at  the 
trial  that  the  action  was  for  breach  of  contract, 
it  must  be  treated  as  such  on  appeal— Cohen 
v.  Kaback,  153  N.  T.  S.  5. 

<S=»(73  (N.T.Sup.)  Where  the  complaint  does 
not  state  whether  the  contract  sued  on  waa 
oral  or  in  writing,  and  the  answer  did  not 
plead  the  statute-of  frauds,  that  defense  is  not 
available  on  appeal.— Goldman  v.  Cohen,  153  N. 
Y.  8.  41. 


(B)  Objectlona  and  Motlona,   and  Rallna>a 
Thereon. 

«=>  1 85  (N.T.)  Where  the  lower  court  had  juris- 
diction of  at  least  part  of  the  action,  defendant, 
who  went  to  trial  without  objection  on  that 
score,  cannot  on  appeal  raise  the  question  of 
the  court's  jurisdiction. — Dobbins  t.  Syracuse, 
B.  &  N.  T.  K  Co.,  109  N.  E.  79. 
iS=3204  (N.T.Sup.)  Plaintiff,  making  no  objec- 
tion to  evidence,  cannot  on  appeal  raise  the 
question  that  it  was  inadmissible  under  the 
pleadings. — Institute  of  Educational  Travel  ▼. 
Binkerd,  153  N.  Y.  8.  427. 

€=>209  (N.Y.Sup.)  The  surety  on  a  bond  given 
to  an  assignee  held  not  entitled  to  object  for 
the  first  time  on  appeal  that  the  assignments  of 
all  claims  entering  into  the  general  balance  due 
the  assignee  had  not  been  proved. — Levison  ▼. 
Illinois  Surety  Co.,  158  N.  Y.  S.  70, 

®=»237  (N.Y.)  In  an  action  for  death  of  an  em- 
ploye, employer  cannot  complain  because  of  fail- 
ure to  introduce  in  evidence  the  notice  given  un- 
der Employers'  Liability  Law,  where  be  did  not 
in  his  motion  for  nonsuit  refer  to  such  failure 
of  proof.— Araberg  v.  Kinley,  108  N.  B.  830, 
214  N.  Y.  53L 

(C)  Ezeeptlona. 

€=»274  (N.Y.)  An  exception  to  a  ruling^  of  the 
court  laying  down  a  principle  on  which  the 
main  charge  was  given,  held  sufficient  to  bring 
up  the  main  charge  though  it  was  not  excepte<l 
to.— Davies  v.  Delaware,  L.  &  W.  K.  Co.,  101^ 
N.  B.  95,  215  N.  Y.  18L 

X.   RECORD  AKD  PROCEEDINGS  NOT 
IN  RECORD. 

(K)   Q.aeatlona  Freaented  tor  Review. 

«s»67l  (N.Y.Sup.)  The  granting  of  an  order 
not  contained  in  the  record  cannot  be  review- 
ed.—Kramer  V.  Reed,  153  N.  T.  S.  95. 
<8=9708  (N.T.Sup.)  Where  the  question  whether 
a  judgment  should  be  amended  depended  on  the 
testimony,  and  the  record  returned  by  the  clerk 
contained  only  the  ciiarge,  tiie  matter  cannot  be 
reviewed.— Beiss  v.  Linder,  153  N.  Y.  8.  954. 

ZVI.  REVIEW. 

(B)   Interlocutory,     Collateral,     and     Sup- 
plementary Proceedlnara  and 
Vacations. 

9=»876  (N.Y.Sup.)  On  appeal  from  a  motion  to 
vacate  an  order  for  the  examination  of  defend- 
ants before  trial,  the  Appellate  Term  cannot 
pass  on  the  sufficiency  of  the  complaint,  other 
than  to  determine  that  it  is  not  frivolous ;  and 
the  objection  that  the  answer  to  any  particular 
question  will  tend  to  incriminate  will  not  be 
considered,  because  premature. — Doane  v.  Hcs- 
cock,  163  N.  T.  8.  424. 

(O  Parties  Entitled  to  Allege  Error. 

€=9882  (N.T.)  Where  evidence  waa  excluded  on 
defendant's  objection,  it  cannot,  on  aprieal,  com- 
plain of  plaintiffs'  omission  to  introduce  such 
evidence. — Loomis  v.  New  York  Cent.  &  II.  II. 
R.  Co.,  108  N.  E.  837,  214  N.  T.  447. 
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(B)    Prcavmptlonii. 

©=55927  (N.T.)  On  appeal  from  a  judgment  dis- 
missing the  complaint,  plaintiS  ia  entitled  to  the 
most  favorable  inferences  from  the  evidence, 
and  all  disputed  facts  are  to  be  treated  as  es- 
tablished in  his  favor. — Sackheim  v.  Pigueron, 
10»  N.  E.  109,  215  N.  Y.  62. 
$=3927  (N.Y.Sup.)  Where  complaint  was  dis- 
missed at  close  of  case  of  plaintiff,  she  was 
entitled  to  the  most  favorable  view  which  a 
jury  might  have  taken  of  the  evidence. — Pincus 
V.  Schlechter,  153  N.  Y.  S.  67. 
®=>930  (N.Y.Sup.)  It  must  be  assumed,  unless 
the  contrary  appear,  that  the  jury  foimd  all  the 
essential  facts  of  which  there  was  sufficient 
evidence  consistently  with  the  general  verdict. — 
Webster  v.  M.  W.  Kellogg  Co,  153  N.  Y.  8. 
800. 

(P)  Dtacretlon  of  Iiovrer  Court. 

«=>960  (N.Y.Sup.)  The  granting  of  an  order 
requiring  plaintiff  to  furnish  a  bill  of  particu- 
lars, being  within  the  discretion  of  the  Special 
Term  judge,  will  not  be  reversed,  unless  that 
discretion  was  abused.— Richards  v.  Miller,  153 
N.  Y.  S.  388. 

(G)    (tnentlona  of  Fact,  Terdleta,  «nd  Flnd- 
Inara- 

€=»I005  (N.Y.Sup.)  A  verdict,  sustained  by 
some  evidence  and  approved  by  the  trial  court, 
will  not  be  set  aside,  unless  so  clearly  against 
the  weight  of  the  evidence  as  to  indicate  preju- 
dice or  mistake.— Levlue  t.  Spiegel,  153  N.  Y. 
S.  827. 

(H)  Hanulesa  Brror. 

<S=>I033  (N.Y.Sup.)  The  evidence  in  a  civil  ac- 
tion showing  statutory  rape  of  plaintiff  by  de- 
fendant, it  cannot  avail  him  on  appeal  that  the 
trial  was  on  the  theory,  too  favorable  to  him, 
that  resistance  was  necessary,  and  that  the  evi- 
dence thereof  was  insufficient. — Boyles  T.  Blank- 
enhom,  153  N.  Y.  S.  466. 

©=3lOSO  (N.Y.Sup.)  On  issue  of  whether  money 
was  loaned  defendant  or  third  party,  admitting 
testimony  as  to  contents  of  telegram  from  de- 
fendant soliciting  loan  held  harmful  error.^ 
Ross  V.  McCarthy,  153  N.  Y.  S.  104. 
©=3|060  (N.Y.Sup.)  Conduct  of  counsel  in  ex- 
amining his  own  witness  and  commenting  on 
her  testimony  held  prejudicial  error.— Standard 
Utility  Co.  V.  New  York  Rys.  Co..  153  N.  Y. 
S.  948. 

<S=>I066  (N.Y.Sup.)  Action  of  court  in  inad- 
vertently permitting  jury  to  assess  damages  in 
suit  for  wrongful  discharge  on  the  theory  that 
contract  of  employment  ran  for  six  months, 
whereas  it  was  terminable  on  two  weeks*  notice, 
held  reversible  error.— Fletcher  v.  Elliott-Fisher 
Co.,  153  N.  Y.  S.  885. 

(J)  Declaiona  of  Intermediate  Oonrta. 

€=3 1 09 1  (N.Y.)  Where  the  record  showed  no 
objection  or  that  an  affidavit  was  not  properly 
before  the  surrogate,  it  will  be  presumed  that 
it  was  properly  considered. — In  re  Kellogg,  108 
N.  E.  844,  214  N.  Y.  460. 
«=  1 094  (N.Y.)  Only  'question  of  law  in  Court 
of  Appeals  respecting  findings  by  Appellate  Di- 
vision  held   to   be  whether   the   evidence   was 


capable  of  sustaining  the  inferences  drawn  by 
the  Appellate  Division. — Union  Trust  Co.  of 
Rochester  t.  Oberg,  108  N.  E.  809,  214  N.  Y. 
517. 

<S=3l094  (N.Y.)  The  Court  of  Appeals  canoot 
review  a  question  of  fact  where  the  decision  of 
the  lower  court  is  unanimously  affirmed  by  the 
Appellate  Division.— In  re  KeUogg,  108  N.  E. 
844,  214  N.  Y.  460. 

<3=>I094  (N.Y.)  A  jndgment  of  the  Appellate 
Division,  based  on  an  erroneous  rule  of  law,  will 
be  reversed,  where  the  Special  Term's  judgment 
and  findings  were  inconsistent,  though  by  Code 
Civ.  Proc.  f  1317,  ttie  Appellate  Division  had 
power  to  substitute  findings  to  support  its  judg- 
ment—Kives  V.  Bartlett,  109  N.  E.  83,  215  N. 
Y.  33. 

XVII.   DETERMINATION   AND   DISPO« 

8ITION  OF  CAUSE. 

(A)  Deetalon  In  General. 

iS=:>lt22  (N.Y.)  Where  an  order  of  the  Appel- 
late Division  reverses  a  decree  of  the  Surro- 
{;ate'a  Court  without  reversing  any  of  the  find- 
ings or  without  making  new  findings,  the  find- 
ings remain.— In  re  Hearns.  108  N.  E.  816,  214 
N,  Y.  426, 

(D)  Reveraal. 

<3=»II7I  (N.Y.Sup.)  Verdict  In  action  for 
wrongful  discharge  and  for  commissions,  vitia- 
ted by  charge  allowing  assessment  of  damages 
on  theory  that  the  employment  ran  for  six 
months,  instead  of  being  terminable  on  two 
weeks'  notice,  held  not  to  be  allowed  to  stand 
for  the  amount  claimed  by  plaintiff  under  the 
second  cause  of  action. — Fletcher  t.  Elliott-Fish- 
er Co.,  153  N.  Y.  S.  885. 
®=al  177  (N.Y.Sup.)  Where  it  appeared  that 
there  was  a  misunderstanding  of  the  issues  un- 
til the  trial  had  well  progressed,  and  that  this 
waa  prejudicial  to  defendant,  judgment  must  be 
reversed  and  new  trial  granted. — Ross  v.  Mc- 
Carthy, 153  N.  Y.  S.  104. 

(F)   Mandate    and    Proeeedlmsa    In    I,ower 
Oonrt. 

1 195  (N.Y.Sup.)  A  decision  of  the  Court  of 
eals  on  appeal  from  the  Appellate  Division 
is  the  law  of  the  case  on  a  subsequent  trial  and 
appeal  to  the  Appellate  Division.— Small  t. 
Houaman.  153  N.  Y.  S.  704. 

APPLIANCES. 

See  Master  and  Servant,  «=>101,  102-115. 

APPLICATION. 

See  Payment,  iS=>47. 

APPOINTMENT. 

See  Municipal  Corporations,  ®=»649. 

ARBITRATION  AND  AWARD. 

I.  SUBMISSIOir. 

®=>20  (N.Y.Sup.)  In  an  action  against  a  rail- 
road for  setting  fire  on  timberlands,  the  proper 
function  of  appraisers  to  whom  the  question  of 
damage  was  submitted  held  not  confined  to  the 
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physical  damage,  but  to  include  reduction  of 
•uch  damage  by  plaintiff's  sale  of  timber  sub- 
KQuent  to  fire.— Turner  v.  New  York  Cent  & 
H.  R.  R.  Co.,  153  N.  Y.  S.  281, 

m.  AWARD. 

4=364  (N.Y.Sup.)  In  an  action  against  a  rail- 
road for  setting  fire  to  timberlanda,  report  of 
majority  of  appraisers  of  damage  and  the  stip- 
ulation for  submission  of  the  question  held 
properly  set  aside  where  the  defendant's  ap- 
pointees prevented  the  plaintiff's  appointees 
from  taking  part  in  the  appraisal  contemplated. 
-Turner  y.  New  York  Cent  &  H.  R.  B.  Co., 
163  N.  X.  S.  281. 


ARGUMENT  OF  COUNSEL 

.ppeal,  €:=> 
Trial,  «=»127. 


Se^  Appeal,  <Ss=>1060;   Criminal  Law,  «=5>707; 
rial. 


ARREST. 

See  Execution,  «=>445;  False  Imprisonment; 
Injunction,  ®:»105. 

ARREST  OF  JUDGMENT. 

See  Criminal  Law,  «=>968. 

ARSON. 

See  OHminal  Law,  <»s>780. 

ASSESSMENT. 

See  Municipal  CorporationB,  «=s>428-460. 

ASSIGNMENTS. 

See  Contracts,  «=9309,  322;  Damages,  «=> 
189;  Judgment,  «=s>787;  Meohnnics'  Liens, 
«=»114;  Principal  and  Agent,  <S=9lOO;  Rec- 
ords, «=:»19;   Sales,  «=>313. 

X.  BEQtnSXTES  AND  VAUDITT. 

(A)  Property,  Kstatea,  sntT  lUchta  AssIvb- 
able. 

9=923  (N.Y.Su)).)  Plaintiffs,  suing  on  an  as- 
signment of  claim  for  goods  sold  and  delivered 
to  defendant,  failed  to  prove  a  cause  of  action, 
where  the  assignment  was  made  before  any 
goods  were  delivered  to  defendant — Packard  v. 
AotomobUe  Club  of  America.  153  N.  Y.  S.  942. 

IV.  ACTIONS. 

9=>I3I  (N.Y.Sup.)  A  complaint  by  an  assignee 
for  goods  sold  defendant,  failing  to  allege  non- 
payment to  plaintiff's  assignor,  states  no  cause 
of  action. — Packard  v.  Automobile  Club  of 
America,  153  N.  Y.  S.  942. 
4=»I37  (N.Y.Sup.)  In  an  action  on  an  assign- 
ment of  claim  for  goods  sold  and  delivered  to 
defendant,  evidence  held  insufficient  to  show 
that  defendant  was  estopped  by  O.  K.'ing  the 
account  from  setting  up  that  no  goods  had  been 
delivered  prior  to  the  assignment— Packard  v. 
Automobile  Club  of  America,  153  N.  Y.  S.  942. 


ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

®=»5  (N.Y.Sup.)  The  operation  of  the  constitu- 
tion and  by-laws  of  an  unincorporated  society, 
when  applied  as  disciplinary  measures,  wUl  not 
be  interfered  with  by  a  court  of  equity,  if  they 
are  applied  justly  and  fairly.— Grassi  Bros.  v. 
O'Rourke,  153  N.  Y.  S.  493. 
4^10  (N.Y.Sup.)  Membership  in  an  unincorpo- 
rated society  cannot  be  taken  away,  except  in 
accordance  with  the  constitution  and  by-laws 
of  the  society. — Grassi  Bros.  v.  O'Rourke,  153 
N.  Y.  S.  493. 

Where  the  constitution  of  an  unincorporated 
association  failed  to  provide  for  giving  notice 
of  charges  against  a  member,  held,  that  the  law 
wonld  insert  such  a  provision. — Id. 

Expulsion  of  a  member  of  an  unincorporated 
association  without  charges  or  trial  held  void,  as 
in  violation  of  the  constitution  of  the  associa- 
tion and  the  law  of  the  land.— Id. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION. 

Of  risk,  see  Master  and  Servant,  ®S32(ML 

ATTACHMENT. 

See  Abatement  and  Revival,   4=»39;    Courts, 

«=>189.  • 

I.  NATURE  AND   0R0XTN08. 

(B)   Grounds  of  Attaetament. 

®=»40  (N.Y.Sup.)  Fraud,  warranting  an  at- 
tachment, must  be  actual  and  intentional,  and 
not  statutory  or  constructive,  fraud;  hence  an 
attachment  is  not  supported  alone  by  showing 
a  violation  of  Personal  Property  Law,  {  44, 
prohibiting  sales  in  bulk  without  notice  to  cred- 
itors.—Millang  V.  Lambros,  153  N.  Y.  S.  944. 
<8=»47  (N.Y.Sup.)  Statement  by  defendant  held 
npt  ground  for  attachment,  as  showing  that  he 
was  about  to  depart  from  the  jurisdiction  to 
defraud  his  creditors.— Millang  v.  Lambros,  153 
N.  Y.  S.  944. 

That  the  copartner  of  the  defendant  in  at- 
tachment was  unable  to  find  such  defendant  at 
tlie  florist's  shop  formerly  owned  by  him  was  no 
evidence  of  concealment  to  defraud  creditors, 
warranting  an  attachment — Id. 

m.  PROCEEDINGS  TO  FBOCTTBE. 

(B)   AffldaTtts. 

«=9l02  (N.Y.Sup.)  An  affidavit  for  a  warrant 
of  attachment,  based  on  the  transfer  of  a  half 
interest  in  a  note,  held  insufficient  to  support 
it.— Barkley  v.  MuUer,  153  N.  Y.  S.  923. 
€=>I07  (N.Y.Sup.)  Affidavits  for  attachment 
against  a  foreign  con^oration  held  to  show  facts 
from  which  it  might  be  presumed  that  plaintiff 
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would  suiter  damages  in  a  fixed  sum  from  the 
defendant's  breach  of  contract  to  make  plaintiff 
its  sole  and  exclosive  agent,  warranting  attach- 
ment—Scbreiber  V.  Gem  Stopper  Co.,  163  N. 
Y.  S.  878. 

«=»lll  (N.T.Snp.)  In  attachment,  where  the 
action  is  to  recover  a  debt,  and  not  to  foreclose 
upon  the  security,  allegations  that  defendant  is 
about  to  remove  his  property  from  the  state 
are  insuflScient,  when  mere  conclusions,  not 
supported  by  allegations  of  fact.— Rockfall 
Apartments  v.  Posner.  153  N.  T.  S.  079. 
«=3ll3  (N.Y.Sup.)  Allegations  of  an  affidavit 
for  attachment  held  not  to  show  that  at  the 
time  the  warrant  was  granted  the  defendant 
firm  had  disposed  of  its  property  with  intent 
to  defraud,  as  alleged  in  the  ground  for  obtain- 
ing the  warrant— Millang  v.  Lambros,  133  X. 
Y.  S.  944. 

X.  I.IABII.ITIES   ON   BOiroS   OB  TTN. 
DEBTAKINOS. 

«=»35l  (N.Y.Sup.)  Where  trial  of  the  action 
is  rendered  necessary  to  dissolve  an  attachment, 
the  expenses  of  trial  are  recoverable  by  defend- 
ant—Straschltz  V.  Ungar,  153  N.  Y.  S.  118. 

Defendant's  failure  to  move  to  set  aside  the 
warrant  held  not  to  preclude  recovery  of  ex- 
penses, where  the  attachment  was  set  aside 
after  trial;  the  warrant  appearing  good  on  its 
face.— Id. 

ATTORNEY  AND  CLIENT. 

See  Appeal,  «=>1060:  Criminal  Law,  «=707, 
1169;  Deeds.  ®=>208 ;  New  Trial,  <S=931; 
Trial,  i&=»127. 

I.  THE   OFFICE  OF   ATTOBNET. 

(B)   FrlvtleKca,    Disabilities,    and    Liabill- 
tieii. 

«s>20  (N.Y.Sup.)  Attorney  held  bound  to  give 
client  whole-hearted  service,  and  not  allowed 
to  do  anything  adverse  to  the  client,  or  to  ac- 
cept a  retainer  to  do  anything  which  might 
be  adverse  to  the  client's  interests. — Loew  v. 
Gillespie,  153  N.  Y.  S.  830. 

n.  BETAINEB  AND  ATJiTHOBITT. 

«s»7l  (N.Y.Sup.)  Authority  of  attorney,  ap- 
pearing for  a  corporation  instituting  an  action, 
must  be  questioned  by  motion,  and  not  by  an- 
swer averring  that  the  action  was  brought 
without  authority  of  the  directors. — Institute 
of  Educational  Travel  v.  Binkerd,  153  N.  Y.  S. 
427. 

rv.  COMPENSATION  AND  I.IEN  OF 

ATTOBNET. 

(A)  Fee*  and  Other  Kemnneration. 

«=9l30  (N.Y.Sup.)  Attorney  held  not  entitled 
to  compensation  for  services  under  retainer  to 
'sue  board  of  education,  obtained  while  em- 
ployed as  a  law  clerk  in  the  city  department 
of  finance.— Loew  v.  Gillespie,  153  N.  Y.  S. 
830. 

€=»I66  (N.Y.Sup.)  Evidence  Aeld  insufficient  to 
show  new  retainer  of  attorney  to  sue  city  board 
of  education  after,  he  had  severed  his  connection 
with  the  city  as  a  law  clerk  in  one  of  its  de- 


partments.—Loew  T.  Gilleapie,  163  N.  Y.  S. 
830. 

(B)  Uen. 

€=»I80  (N.Y.Sup.)  Where  there  was  pending 
an  action  between  the  parties  to  adjudicate 
the  right  to  a  lien  of  respondent  for  whom  an- 
other attorney  had  been  substituted,  heid,  that 
his  notice  of  lien  would  not  be  vacated  on  mo- 
tion.—Hoffstaetter  V.  Schinkel,  153  N.  Y.  S. 
768. 

AUTHORITY. 

See  Attorney  and  Client,  e=»71 ;  Bankruptcy, 
<g=»249. 

AUTOMOBILES. 

See  Contracts,  «=»10;  Master  and  Servant  €=» 
302;  Municipal  Corporations,  €=>706;  Bail- 
roads,  €=»350. 

AWARD. 

See  Arbitration  and  Award,  4=»64. 

BAIL 

•  X.  IN   OIVU.  ACTIONS. 

<8=»f8  (N.Y.Sup.)  Under  Code  Civ.  Proc.  H 
591,  593,  a  surety  on  bond  to  secure  release  of 
defendant,  in  custody  under  warrant  in  action 
for  conversion,  held  relieved  from  liability  on 
plaintiff  inducing  defendant  to  leave  jurisdic- 
tion of  court— Ducas  v.  Federal  Union  Surety 
Co.,  153  N.  Y.  -S.  803. 

®=34  (N.Y.Sup.)  In  an  action  on  bail  bond 
given  .in  civil  action,  under  Code  Civ.  Prwc  f 
575,  evidence  held  admissible  to  determine 
whether  plaintiff  induced  defendant  to  leave 
jurisdiction  of  court  and  exonerate  the  baiL— 
Ducas  V.  Federal  Union  Surety  Ga,  153  N.  Y. 
S.  803. 

II.  IN    CBIMINAI.   PBOSECITTIONS. 

€=379  (N.Y.Sup.)  Financial  condition  of  sure- 
ty on  a  forfeited  |300  bail  bond  held  not  audi 
as  to  practically  pauperize  him  if  compelled  to 
pay  the  bond,  and  a  reduction,  of  liability  to 
$1.50  was  unauthorized. — People  t.  Schwarze, 
153  N.  Y.  S.  111. 

BAILMENT. 

«=3l6  (N.Y.Sup.)  Where  a  dyer  delayed  deliv- 
ering the  goods  to  the  owner,  but  the  delay  was 
not  willful,  but  under  such  circumstances  as 
to  amount  to  a  denial  of  ownership  or  of  right 
to  possession,  the  delay  was  not  a  conversion 
of  the  goods.— Gohen  v.  Kaback,  153  N.  Y.  S.  5. 
An  owner  of  goods  who  sent  them  to  be  dyed 
could  not,  by  bringing  an  action  against  the 
dyer  before  the  latter  had  refused  to  deliver  or 
return  them,  preclude  the  dyer's  right  to  re- 
turn the  goods  so  as  to  avoid  liability  for  their 
value. — Id. 

®=332  (N.Y.Sup.)  In  an  action  for  breach  of  a 
contract  to  dye  goods,  the  measure  of  damages 
for  delay  In  returning  the  goods,  which  were 
tendered  after  the  action  began,  is  the  differ- 
ence in  the  value  caused  by  the  delay. — Cohen 
7.  Kaback,  153  N.  Y.  8.  6. 
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BALLOTS. 

See  Elections,  <3=>194. 

-    BANKRUPTCY. 

See  Conrta,  €=>99,  188;    InmlTencj. 

m.    ASSIGNMENT,  ADMINISTRATION, 

ANZ>  DISTRIBITTION  OF  BANK- 

RUFT'S  ESTATE. 

(B)  AaalKnment,    and    Tl«Ie,    RtKl>ts>    and 
Remedies   of  Troatee   In    General. 

«=>I40  (N.Y.)  After  the  bankruptcy  of  the  buy- 
er, who  had  wrongfully  rejected  the  goods,  the 
seller  cannot  reconsider  his  previous  refnsel  of 
a  rescission  and  thereby  revest  the  title  in  him- 
self.—Murphy  V.  John  Hofman  Co.,  109  N.  E. 
101.  215  N.  Y.  185. 

<S=s>l44  (N.Y.Sup.)  Under  Federal  Bankruptcy 
Act,  |§  67c,  67f,  a  receiver  acquires  no  specific 
lien  on  the  property  which  prevents  the  bank 
from  setting  off  against  the  deposits,  after  the 
adjudication,  notes  due  it  which  had  not  matur- 
ed when  the  receiver  was  appointed. — De  Lone 
v.  Mechanics  &  Metals  Nat  Bank,  153  N.  X. 
S.  1010. 

®=:>I4S  (N.T.Sup.)  Where  an  agent,  importing 
goods  for  his  principal,  became  a.  bankrupt,  and 
the  United  States  filed  its  claim  for  duties,  the 
estate  suffered  a  loss  for  which  the  trustee  in 
bankruptcy  could  recover  from  the  principal, 
though  the  duties  had  not  been  paid.— Walkor 
V.  Fox,  IS.'l  N.  Y.  S.  27. 

^9(51  (N.Y.Sup.)  A  trustee  in  bankruptcy,  su- 
ing to  enforce  an  implied  contract  of  the  bank- 
rupt, has  no  greater  rights  than  the  bankrupt 
would  have  if  be  were  the  nominal  plaintiff. — 
Walkof  V.  FoT,  153  N.  Y.  8.  27. 
<@=»I54  (N.Y.Sup.)  Under  the  Federal  Bank- 
ruptcy Act,  unmatured  claims  may  be  set  off 
by  a  bank  against  tite  amount  of  the  bank- 
rupt's deposits  therein.— De  Long  v.  Mechanics 
&  Metals  Nat  Bank,  153  N.  Y.  S.  1010. 

(C)  Frefereneea   and  Tranafera  br  Bamlc- 

rnpt,  and    Attaclinienla  and 
Other  Llena. 

®=>I6I  (N.Y.Sup.)  A  creditor  of  a  bankrupt 
is  not  liable  to  his  estate  as  for  conversion,  or 
money  had  and  received,  where,  after  bankrupt- 
cy, he  accepted  certified  checks  theretofore  ten- 
dered and  delivered  by  bankrupt;  the  matter 
having  meantime  been  under  consideration. — 
Early  v.  Electro  Bleaching  Gas  Co.,  153  N.  Y. 
S.  608. 

®=»I72  (N.Y.Sup.)  A  pledge  of  corporate  stock, 
made  several  years  before  the  pledgor  became 
a  bankrupt,  is  not  avoidable  by  the  pledgor's 
tru&tee  in  bankruptcy.— First  Nat.  Bank  of 
Waterloo  v.  Exchange  Nat  Bank  of  Seneca 
Falls,  IfiS  N.  Y.  S.  818. 

(D)  Admlnlatratlon  of  Batate. 

^»249  (N.Y.Sup.)  Authority  of  trustee  In 
bankruptcy  to  continue  business  under  order  of 
bankruptcy  court  held  dependent  on  ability  to 
raise  money  for  that  purpose  on  receiver's  cer- 
Hficates.— Roth  v.  Gotthold,  153  N.  Y.  S.  187. 


(B)  Actlona   by   or   Airalnat   Trnatee. 

iS=>303  (N.Y.Sup.)  Under  the  Bankruptcy  Law. 
and  rules,  the  fact  that  property  came  into  the 
hands  of  a  trustee  in  bankruptcy  cannot  be  in- 
ferred from  the  appointment  of  a  trustee. — Wal- 
kof V.  Fox,  153  N.  Y.  a  27. 

<F)  Clalma    Acalnat    and    Dlatrlbatloa    of 
Uatate. 

«=>3I4  (N.Y.Sup.)  Under  Federal  Bankruptcy 
Act,  unmatured  claims  are  provable  against 
the  estate. — ^De  Long  ▼.  Mechanics  &  Metala 
Nat  Bank,  153  N.  Y.  a  1010. 

iS=>3l8  (N.Y.)  A  claim  for  wrongful  repledge 
of  collateral  neld  one  founded  upon  a  contract 
and  hence  provable  under  Bankr.  Act,  |  63,  subd. 
4.— Wood  V.  Fiak.  100  N.  E.  177.  215  N.  Y. 
233. 

«=>349  (N.Y.Sup.)  The  claim  of  the  United 
States  against  an  agent  importing  goods  for  his 
principal  for  the  duties  has  priority,  and,  on  the 
agent  becoming  a  bankrupt,  the  trustee  failing 
to  pay  the  debt  is  personally  liable.— Walkof  v. 
Fox,  153  N.  Y.  S.  27. 

«S9364  (N.Y.Sup.)  Where  a  creditor  which 
held  collateral  proved  its  claim  in  bankruptcy 
proceedings  ag.\inst  the  debtor  as  an  unsecured 
one  and  received  dividends  on  that  basis,  it 
waived  all  rights  in  the  collateral.— First  Nat 
Bank  of  Waterloo  v.  Exchange  Nat  Bank  of 
Seneca  Falls,  163  N.  Y,  S.  818. 

IV.  COMPOSITION. 

«=>387  (N.Y.Sup.)  Where  the  assignee  of  a  cred- 
itor, party  to  a  composition  agreement,  sued  on 
the  debt  the  burden  was  up<hi  the  debtor  to 
prove  tender  to  the  plaintiff  or  its  assignor  of 
the  proportion  of  the  debt  called  for  by  the 
composition.— Ocean  Accident  &  Guarantee  Cor- 
poration Limited  of  London,  England,  v.  Beck, 
163  N.  Y.  S.  932. 

A  creditor,  to  whom  the  debtor  does  not  make 
tender  of  the  amount  called  for  by  a  composi- 
tion agreement,  may  recover  the  face  of  the 
debt— Id. 

V.  RIGHTS.  REMEDIES.  AND  DIS- 
CHARGE OF  BANKRT7PT. 

®=>426  (N.Y.)  A  wrongful  repledge  of  security 
held  not  a  willful  and  malicious  injury  to  the 
property  of  another,  so  that  the  pledgor's  claim 
was  not,  under  Bankr.  Act,  §  17,  barred  by  dis- 
charge in  bankrupt<9.— Wood  ▼.  Fisk,  109  M.  B. 
177.  216  N.  Y.  233. 

th.  costs  and  fees. 

*=»469  (N.Y.Sup.)  An  accounting  of  the  re- 
ceipts and  disbursements  of  a  receiver  appoint- 
ed by  a  state  court,  at  instance  of,  and  to  pro- 
tect property  sued  for  by,  a  trustee  in  bankrupt- 
cy, involves  a  fixation  of  bis  compensation,  m 
far  as  such  court  can  fix  it— Hull  v.  Fifty- 
Second  St.  Storage  House,  153  N.  Y.  S.  850. 
®=>482  (N.Y.Sup.)  A  receiver  appointed  by  a 
state  court  at  instance  of,  and  to  protect  prop- 
erty sued  for  by,  a  trustee  in  bankruptcy,  will 
not  be  allowed  for  counsel  fee  in  attempting 
to  continue  his  dominion  after  the  ending  of  his 
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powers  and  duties.— Holl  ▼.  Fifty-Second  St 
Storage  House,  153  N.  Y.  S.  850. 
9s»484  (N.Y.Sup.)  Compensation  of  a  receiver 
appointed  by  a  state  court,  at  instance  of,  and 
to  protect  property  sued  for  by,  a  trustee  in 
bankruptcy,  is  controlled  by  Code  Civ.  Proc. 
$3320.— Hull  V.  Fifty-Second  St  Storage  House, 
153  N.  Y.  S.  850. 

BANKS  AND  BANKING. 

See  Bankruptcy,  «=»144,  154;  Bills  and  Notes, 
«=>97,  401,  439,  452;  Husband  and  Wife,  «=» 
40^;    Subrogation;    Trusts,   «s»357. 

m.  FUNCTIONS  AND   DEAI.INOS. 

(B)  Repreaentatloa    of    Banic    by    Oflleera 
and   Aicents. 

«=s>l02  (N.T.Sup.)  A  bank  is  bound  by  the  a<B- 
tion  of  its  casliier  with  respect  to  a  claim  in 
bankruptcy.- First  Nat  Bank  of  Waterloo  v. 
Exchange  Nat  Bank  of  Seneca  Falls,  153  N. 
Y.  S.  818. 

(O)  Deposits. 

®=>I29  (N.Y.)  Money  deposited  becomes  part 
of  the  bank's  general  funds.— Baldwin's  Bank 
of  Penn  Yan  v.  Smith,  100  N.  E.  138,  215  N. 
Y.  76. 

9=>I40  (N.Y.)  A  bank  impliedly  contracts  to 
pay  from  its  own  funds  its  depositors'  checks, 
acceptances,  notes  made  payable  at  the  bank, 
and  the  like  to  the  amount  of  his  credit. — Bald- 
win's Bank  of  Penn  Yan  v.  Smith,  109  N.  E. 
138,  215  N.  Y.  76. 

^=3(44  (N.Y.)  Sending  a  note  to  a  bank  where 
made  payable  and  in  which  the  maker  has 
funds  is,  in  effect  an  order  or  draft  on  the 
banker  in  favor  of  the  holder  for  the  amount 
of  the  note.— Baldwin's  Bank  of  Penn  Yan  y. 
Smith,  109  N.  E.  138.  215  N.  Y.  76. 

Since  the  relation  of  debtor  and  creditor  ex< 
Ists  between  a  bank  and  its  depositor,  that  a 
depositor  makes  a  note  payable  at  a  bank  in 
which  he  has  funds  does  not  constitute  the  bank 
his  asent  to  pay  it — Id. 

The  bolder  of  a  note  sending  it  to  the  bank 
where  made  payable  for  collection  and  remit- 
tance held,  in  view  of  Negotiable  Instrument 
Law,  i  147,  not  entitled  to  recover  on  the  note 
on  the  bank's  insolvency  and  failure  to  remit 
=-Id. 

(D)  Collections. 

e=>\56  (N.Y.)  The  holder  of  a  note,  by  sending 
it  to  the  bank  where  made  payable,  for  collec- 
tion and  remittance,  constitutes  the  bank  its 
agent  to  collect  the  note  and  remit  the  proceeds. 
—Baldwin's  Bank  of  Penn  Yan  v.  Smith,  109 
N.  K.  138,  215  N.  Y.  76. 

V.   SAVINGS  BANKS. 

^=>30\  (N.Y.Sup.)  A  savings  bank  may  trans- 
fer testator's  account  to  the  executor  individ- 
ually, on  his  producing  the  necessary  papers, 
and  is  not  liable  for  his  using  the  funds  for  his 
individual  purpose. — Wickenheiser  v.  Colonial 
Bank,  153  N.  Y.  S.  1035. 

€=9305  (N.Y.Sup.)  If  depositor  showed  rea.ion- 
able  excuse  for  failure  to  present  book  to  sav- 
ings bank  which  had  made  no  rule  governing 
such  withdrawals,  failure  to  produce  book  held 


not  to  prevent  recovery  of  the  deposit— Meigh- 
an  V.  Emigrant  Industrial  Savings  Bank,  153 
N.  Y.  S.  312. 

Reasonableness  of  savings  bank  depositor's 
excuse  for  not  producing  book  h«M  to  be  deter- 
mined in  light  of  the  purpose  of  the  rale  requir- 
ing the  book's  production. — Id. 

Savings  bank  depositor  held  to  have  sufficient 
excuse  for  failure  to  produce  book  shown  to  be 
in  the  possession  of  his  wife,  whose  whereabouts 
he  had  been  unable  to  ascertain. — Id. 

BAR. 

See  Judgment  <»s>577-720. 


BASTARDS. 


m. 


PBOOEEDINOS  UNDER  BAS- 
TARDY I.AWS. 


«:»35  (N.Y.Sup.)  A  police  justice  is  not  ousted 
of  jurisdiction  in  bastardy  proceedings,  under 
Code  Cr.  Proc.  {  854,  by  the  fact  that  defend- 
ant was  not  allowed  to  give  bond,  as  provided 
by  section  844.— People  ex  reL  Lawton  t.  SnelL 
153  N.  Y.  S.  30. 

Code  Cr.  Proc.  |  844i  does  not  require  a  de- 
fendant, in  bastardy  proceedings,  arrested  in  a 
county  other  than  that  in  which  the  warrant 
was  issued,  to  be  taken  before  the  magistrate  of 
such  county,  in  order  to  allow  the  justice  issu- 
ing the  warrant  to  proceed. — Id. 

BEST  AND  SECONDARY  EVIDENCL 

See  Evidence,  «=>183. 

BILL  OF  UDING. 

See  Carriers,  «=»53,  86.  106,  149^. 

BILL  OF  PARTICULARS. 

See  Pleading,  «=s>317-829. 

BILLS  AND  NOTES. 

See  Action,  «=»70;  Attachment  «=»102; 
Bankruptcy,  ®=>144 ;  Banks  and  Banking, 
©=5144,  156:  Corporations.  «=»522;  Evi- 
dence, <3=>441;  Guaranty,  €=»36,  82;  In- 
demnity; Limitation  of  Actions,  ®:»151; 
Payment;    Venue,  €=^14. 

I.  REQUISITES  AND  VAUDXTT. 
(C)   Ezeentlon   and  DeUvery. 

€=^60  (N.Y.Sup.)  The  delivery  of  an  accommo- 
dation note,  blank  as  to  dates  and  name  of  payee, 
impliedly  authorized  one  receiving  it  to  fill  in 
such  blanlu  and  negotiate  it  upon  which  a 
third  person  taking  the  instrument  might  re- 
ly.—Business  Men's  League  of  Harlem  t.  Sra- 
gow,  153  N.  Y.  S.  231. 

(B)   Consideration. 

€=>97  (N.Y.Sup.)  A  bank  cannot  recover  on 
notes,  where  it  had  failed  to  make  the  payments 

for  which  they  were  given,  though  judgment  ren- 
dered against  it  therefor  was  unsatisfied. — Un- 
ion Bank  of  Brooklyn  t.  Fleitmann,  153  N.  Y. 
S.  929. 
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(F)  TaU«f«r* 

«=»99  (N.Y.Sup.)  VaUdlty  of  a  note  executed 
and  payable  in  Texas  depends  on  the  law  of 
Texas,  and  a  stipnlation  for  attorney's  fees, 
yalid  in  Texas,  is  enforceable  in  New  York.-~ 
First  Nat.  Bank  of  Brownsville,  Tex.,  v.  Fleit- 
mann,  153  N.  Y.  S.  869. 

V.  KIOHT8  AND  UABHiITIES  ON  IN- 

DOBSEMIiNT  OB  TBAMSFEB. 

(D)  Bona  Fide   FnrcliaBers. 

^=>382  (N.Y.Snp.)  Under  Negotiable  Instru- 
ments Lew,  i  35,  that  check  was  stolen  from 
maker  before  delivery  held  not  a  defense  as 
against  a  bona  fide  bolder  for  value.— Schaeffer 
T.  Marsh,  163  N.  Y.  S.  96. 

VI.  PBESENTMENT,   DEMAND,   NO- 
TIOE,  AND  PROTEST. 

«=»398  (N.Y.)  The  failure  to  present  a  check 
Trithin  a  reasonable  time  does  not  exonerate 
the  drawer  unless  there  has  been  a  loss.— Bald- 
Trin's  Bank  of  Penn  Yas  v.  Smith,  109  N.  E. 
138.  215  N.  Y.  76. 

«=>40l  (N.Y.)  tTnder  Negotiable  Instruments 
Law,  I  132,  providing  that  presentment  for  pay- 
ment must  lie  made  by  some  person  authorized, 
a  bank  to  whom  a  check  was  indorsed  may  pre- 
sent it  to  the  drawee  bank  through  the  clearing 
house. — Columbia-Knickerbocker  Trust  Co.  v. 
Miller,  100  N.  E.  170,  216  N.  Y.  191. 
«=>403  (N.Y.)  Under  Negotiable  Instruments 
Law,  {  133,  a  check  is  properly  presented  for 
payniPDt  at  the  banking  house  of  the  institution 
on  which  it  is  drawn.--Columbia-Knickerbocker 
Trust  Co.  T.  Miller,  109  N.  E.  179,  215  N.  Y. 
191. 

VIX.   PATMENT  AND  DI80HABOE. 

4=>439  (N.Y.Sup.)  Payment  of  a  note,  in  whole 
or  in  part,  by  one  secondarily  liable  thereon, 
does  not  discharge  the  maker's  obligation. — As- 
sets Realization  Co.  t.  Mercantile  Nat  Bank, 
153  N.  Y.  S.  156. 

A  bank  discounting  notes  payment  of  which 
was  guaranteed  by  a  depositor  may  sue  for  the 
full  amount,  notwithstanding  payment  by  guar- 
antor, but  a  recovery  inures  to  the  guarantor. 
—Id. 

Vm.   ACTIONS. 

«=>452  (N.Y.)  The  indorser  of  a  check  cannot 
escape  liabili^  on  the  ground  that,  under  the 
rules  of  the  clearing  house  through  which  it 
was  presented,  the  drawee  was  not  entitled  to 
return  it,  where,  in  fact,  the  drawee  did  return 
it,  and  tiie  return  was  assented  to.— Columbia- 
Knickerbocker  Trust  Co.  T.  Miller,  109  N.  K 
179.  215  N.  Y.  191. 

«=»452  >  (N.Y.Sup.)  An  agreement  that  a  bank 
should  not  collect  a  note  until  the  maker  was 
prepared  to  meet  it  will  not  preclude  a  re- 
covery because  the  maker  never  became  able 
to  meet  it.— First  Nat.  Bank  of  Waterloo  v. 
Exchange  Nat  Bank  of  Seneca  FaUs,  153  N.  Y. 
S.  818. 

4=9497  (N.Y.Snp.)  The  presumption  is  that  a 
plaintiff,  suing  as  indorsee  of  a  negotiable  in- 


strument, is  a  holder  in  due  course. — Flood  t. 
Steinmet*.  153  N.  Y.  S.  192. 
€=>5I7  (N.Y.Sup.)  In  an  action  on  notes,  evi- 
dence held  insumcient  to  show  that  defendant 
had  signed  the  instruments  or  had  in  any  way 
become  liable  thereon.^Tommaaone  v.  Giaquin- 
to,  153  N.  Y.  S.  968. 

d=>5>l8  (N.Y.Sup.)  In  an  action  on  motes, 
where  the  defense  was  faUare  of  consideration, 
a  verdict  for  the  plaintiff  held  so  clearly  against 
the  weight  of  the  evidence  as  to  show  mistake 
or  prejudice. — Levine  t.  Spiegel,  153  N.  Y.  S. 
827. 

<S=»525  (N.Y.Sup.)  In  an  action  on  a  check, 
evidence  held  to  authorize  finding  that  plain- 
tiff was  not  a  holder  in  doe  couna— Flood  v. 
Steinmets,  163  N.  Y.  8.  192. 
Ss>525  (N.Y.Sup.)  In  an  action  by  an  indorsee, 
a  verdict  for  defendant  held  against  the  weight 
of  the  evidence  as  to  the  good  faith  of  plaintiff. 
—Cole  V.  Harrison,  163  N.  Y.  S.  200. 

Under  Negotiable  Instmments  Law,  {{  38, 
96,  mere  suspicious  circumstances  do  not  prove 
bad  faith  by  an  indorsee  in  taking  a  note  which 
had  lieen  filled  in  by  the  payee  contrary  to 
instructions. — Id. 

BLASTING. 

See  Explosives. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  «=9S82. 

BONDS. 

See  Appeal,  <S=>209;  BaU,  (8=9l8,  S4,  79; 
Bastards,  «=»35;  Indemnity;  Railroads,  9s> 
150,  153 ;    Street  RaUroads,  «=>52. 

BOOKS. 

See  Corporations,  9=>660. 

BOUNDARIES. 

See  Municipal  Corporations,  <s»429. 

I.  DESCBIPTION. 

*=»3  (N.Y.Sup.)  The  general  rule  that  a  de- 
scription by  monuments  controls  over  that  by 
course  and  distance  is  one  of  construction  only 
and  does  not  apply  where  it  is  manifestly 
against  the  intention  of  the  parties. — McNichol 
V.  Flynn,  153  N.  Y.  S.  308. 

Where  monuments  have  disappeared,  and  their 
oripnal  location  cannot  be  determined  with  pre- 
cision, the  description  by  course  and  distance, 
if  explicit,  most  govem.— 'Id. 

n.  EVIDENCE,  ASOEBTAINMENT,  AND 
ESTABUSHMENT. 

€=^48  (N.  T.  Sup.)  Where  adjoining  owners 
agreed  on  the  boundary  between  their  premises 
and  constructed  a  fence  thereon,  which  was  al- 
lowed to  remain  for  more  than  20  years,  that 
line  was  established  as  the  l>oundary  by  consent 
and  acquiescence.— McNichol  v.  Flynn,  153  N. 
Y.  S.  308. 
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BRIDGES. 

See  Bailroads,  «=>102. 

BROKERS. 

See  Holidays;   Insurance,  i8=>84, 

lU.  DITTIES  AND  UABIUTIES  TO 
FBIirCIPAX. 

®=>24  (N.T.Sup.)  A  promise  by  a  broker,  car- 
rying for  a  customer  stock  on  margin,  not  to 
sell  without  the  customer's  consent,  held  revo- 
cable by  the  broker.— Small  v.  Hbusmau,- 153 
N.  Y.  S.  704. 

<=s>24  (N.Y.Sup.)  An  agreement  "to  hold  or 
carry  stocks"  held  to  bind  the  brokers  inerely 
to  be  ready  and  able  to  deliver  the  shares  un- 
der the  rules  of  the  Stock  Exchange  on  pay- 
ment therefor.— Fisher  v.  Mechanics  &  Metals 
Nat  Bank,  158  N.  Y.  S.  786. 
4=>34  (N.Y.Sup.)  Hepresentations  'of  stock- 
brokers, receiving  a  pledge  of  securities,  that 
they  were  carrying  for  a  purchaser  on  margin 
the  amount  of  stock  bought  by  him,  held  not 
fraudulent,  though  they  did  not  have  on  hand 
out  of  loan  sufficient  stock  to  enable  them 
to  deliver  on  demand  all  shares  purchased  by 
all  customers,  where  they  had  out  of  loan  the 
difference  between  their  purchases  for  cus- 
tomers and  their  loans. — Fisher  v.  Mechanics' 
&  Metals  Nat.  Bank,  163  N.  Y.  S.  786. 
4=>38  (N.Y.Sup.)  An  issue  whether  a  stock- 
broker sold  without  notice  stock  carried  on 
margin,  held  improper  to  require  jury  to  con- 
sider length  of  time  account  had  been  carried 
and  financial  condition  of  customer.— Small  v. 
Housman,  153  N.  Y.  S.  704. 

In  an  action  against  stockbroker  for  selling 
without  nbtice  stock  carried  on  margin,  where 
fraud  was  not  charged,  evidence  of  a  sale  of 
stock  through  another  Droker  to  a  brother  of 
the  broker  heUi  irrelevant. — Id. 

IT.  COMPENSATION  AND  IXEK. 

i$=>63  (N.Y.Sup.)  Physical  production  of  lender 
held  not  necessary  to  entitle  broker  to  commis- 
sions for  negotiating  loan,  which  was  not  made 
because  defendant  refused  to  complete  the  loan. 
—Van  Orden  v.  Simpson,  153  N.  Y.  S.  184. 
®::»63  (N.Y.Sup.)  A  subsequent  agreement  be- 
tween tne  parties,  by  which  the  broker  induced 
a  prospective  purchaser  to  waive  the  fact  that 
the  property  was  subject  to  a  lease,  held  to  cure 
all  previous  irregularities  and.  to  entitle  the 
broker  to  his  commissions,  though  the  vendor 
refused  to  sell.— Avola  v.  Oppenheimer,  153  N. 
Y.  S.  421. 

®=>64  (N.Y.Sup.)  A  broker  cannot  recover  com- 
missions for  jprocuring  a  purchaser  for  land 
subject  to  a  lease,  where  the  purchaser  declined 
to  accept  the  land  on  that  ground,  and  the 
broker-  had  made  no  iitquiry  as  to  when  posses- 
eion  could  be  delivered.— Avola  v.  Oppenheimer, 
153  N.  Y.  S.  421. 

«=>67  (N.Y.Sup.)  Where  defendant  agreed  to 
purchase  certain  property  at  an  agreed  pricey  If 
plainUff .  would  procure  its  sale,  knowing  that 
plaintiff  would  receive  a  commission  from  the 
trwirer,-  and  -thereafter  refused  to-purehase,  -plain- 
tiff conld  -recover  amount  of  such  commission. 


—James  v.  Home  of  the  Sons  and  Daughters  of 
Israel,  158  N.  Y.  S.  169. 

V.  ACTIONS  FOR  OOMFENSATIOH. 

€=>8fi  (N.Y.Sup.)  Testimony  of  a  broker  suisj 
for  balance  of  commissions  held  not  contradict- 
ed by  a  receipt  of  a  partial  paymoit,  and  a  direct- 
ed verdict  for  defendant  is  erroneona — Donnell 
V.  First  Mortgage  &  Real  Elstate  Co.,  153  X. 
Y.  S.  218. 

BURGURY  INSURANCE. 

See  Insurance,  ^s>429. 

BY-LAWS. 

See  Associations,  €=>6. 

CANVASS  OF  VOTES. 

See  EUections,  «s»259. 

CAPITAL 

See  Corporations,  <S=::>68. 

CARRIERS. 

See  Courts,  ®=>489;   Game. 

I.   GONTROI.  AND  BEOTTLATION  OF 
COMMON  CABRXERS. 

'     <A)   In  General. 

<S=3l2  (N.Y.Sup.)  Under  Railroad  Law,  I  ISl, 
a  street  car  passenger  is  entitled  to  a  transfer 
to  take  him  in  the  direction  from  which  he  came 
along  a  line  which  parallels  the  first  line  for 
the  greater  part-  of  -ibi  distance. — People  ex  rel. 
New  York  State  Rys.  v.  Public  Service  Com- 
mission, Second  Dist,  163  N.  X.  S.  1& 
<S=»I2  (N.Y.Sup.)  Order  of  Public  Service  Com- 
mission, requiring  street  car  company  to  ar- 
range with  interurban  company  for  giving  of 
transfers,  held  reasonable. — People  ex  reL  Unit- 
ed Traction  Co.  v.  Public  Service  Commission 
of  State  of  New  York,  Second  District,  153  >'. 
Y.  S.  542. 

<B)   Interstate  and  International  Trana* 
portatlon. 

^=>30  (N.Y.Sup.)  Where  a  carrier  has  publish- 
ed conflicting  rptes,  effective,  contemporaneously 
in  the  same  tariff,  the  shipper  ia  entitled  to  the 
lower  of  the  rates..— Dreyfuss  t.  Pennsylvania 
R.  Co..  163  N.  Y.  S.  966. 
®=335  (N.Y.Sup.)  Burden  of  showing  that  a 
contract  between  carrier  and  shipper  is  violative 
of  a  statute,  or  is  an  undue  preference,  held  on 
the  party  asserting  it— New  York  Cent  A  U. 
B.  B.  Co.  V.  General  Electric  Co.,  153  N.  Y.  S. 
478. 

Contract  by  carrier  to.  pay  shipper  for  spot- 
ting of  cars  on  its  own  traicks  does  liot  provide 
tor  rebate,  but  ia  within  the  principle  of  sec- 
tion 16  of  the  Interstate  Commerce  Act  insert- 
ed in  1906.— Id. 

U.   OAR&XAOE  OF  OOOD8. 

<B)  Bllla .  oC  Ladlnar.  Skipping--  Reeelpta. 
and   Special  Contracts. 

€=>53  (N.Y.)  The- -carrier^ .  promise    and    de- 
livery, of  a  shipment  at- a.  iparticular  .station  held 
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an  admlsBioii  that  the  bill  of  lading  required  It 
to  80  deliver  the  psoperty. — Ixjomis  v.  New  York 
Cent  &  H.  B.  B.  Co.,  108  N.  E.  837,  214  K.  Y. 
447. 

(D)  Transportation   and  Dell-verr  by 
Carrier. 

<3=>86  (N.Y.)  Where  a  bill  of  lading  contained 
the  name  of  a  street  which  was  also  the  name 
of  a  station  under  that  of  the  consignee,  the 
goods  must  be  delivered  there  if  that  was  to 
designate  the  station  and  not  merely  the  con- 
signee's addi'ess. — lioomis  y.  New  York  Cent.  & 
H.  R.  R.  Co.,  108  N.  E.  837,  214  N.  Y.  447. 
®=388  (N.Y.Sup.)  Transportation  of  freight  in 
car  load .  Iota  includes  placing  of  car  at  point 
convenient  for  unloading  on  private  siding,  or 
on  a  track  of  the  carrier. — New  York  Cent.  & 
H.  R.  R.  Co.  ▼.  General  Electric  Co.,  153  N. 
Y.  S.  478. 

(B)  Delay  In  Transportation  or  Delivery. 

€=3l04  (N.Y.>  In  an  action  against  a  carrier 
for  damagea  tor  delay  in  delivering  the  proper- 
ty, evidence  of  the  consignor's  directions  to  de- 
liver it  at  a  particular  station  was  admissible. 
— Ix)omis  v.  New  York  Cent.  &  II.  U.  R.  Co., 
108  N.  E.  837,  214  N.  Y.  447. 
$=»I95  (N.Y.Snp.)  Measure  of  damages  for 
breach  of  a  transportation  contract  held  to  be 
the  difference  between  the  value  of  the  goods 
when  delivered  and  when  they  should  hare  been 
delivered.— Detraer  ■Wallen  Co.  v.  Delaware,'  L. 
&  W.  R.  Co..  153  N.  Y.  S.  287. 

A  shipQer  held  not  entitled  to  recover  loss  of 
prospective  profits,  where  it  did  not  clearly  ap- 
l>ear  that  such  loss  was'  within  the  contempla- 
tion of  the  contracting  parties. — Id. 
€=»I06'(N.Y.)  A  bill  of  lading  held  ambiguous 
so  that  the  question  whether  the  insertion  of 
the  name  of  a  street  was  a  designation  of  a  sta- 
tion or  the  consignee's  address  was  for  the  jury. 
— Loomis  v.  New  York  Cent.  &  H.  B.  R.  Co., 
108  N.  E.  83T,  214  N.  .Y.  447.    ■ 

(F)  IjOs»  Of  or  Injvry  to  Gooda. 

<S=>I23  (N.Y.Sup.)  Neeligent  placing  of  car  in 
railroad  yards  near  car  of  unslaked  lime,  caus- 
ed to  burn  by  unusual  high  water,  held  proxi- 
mate cause  of  destruction  of  goods. — Barnet  v. 
New  York  Cent.  «  H.  B.  B.  Co.,  163  N.  Y.  S. 
374. 

€=»I36  (N.Y.Sup.)  Whether,  placing  of  car  con- 
taining plaintifTs  goods  near  car  of  lime,  caused 
to  bum  when  high  water  reached  the  lime,  was 
negligence,  held  a  gaestion  for  the  jury. — Bar- 
net  V.  New  York  Cent.  A  H.  B.  B.  Co.,  158  N. 
Y,  S.  874. 

(H)  Umltatloa  of  Uabtllty. 

«=al49i/2  (N.Y.Sup.)  tinder  Carmack  amend- 
ment to  Interstate  Commerce  Act,  provisions  of 
bill  of  lading  limiting,  carrier's  liability  for  act 
of  God,  etc.,  held  to  be  disregarded. — Barnet  v. 
New  York  Cent.  4  H.  B.  B.  Co.,  153  N.  Y.  S. 
374. 

«=»ISS  (N.Y.Co.Ct)  The  language  of  a  con- 
tract relieving  a  carrier  from  liability  for  its 
negligepce  must  be  explicit  and  the  intention 


dear.— Lynch  v.  New  York  Cent  &  H.  B.  B. 
Co.,  153  N.  Y.S.  633. 

A  stipulation  of  a  shipment  contract  hM 
insufficiently  explicit  to  relieve  carrier  from 
liability  for  its  own  negligence. — Id. 

By  deviating  from  the  agreed  route,  held, 
that  the  carrier  became  an  insurer  and  could 
not  avail  himself  of  the  exception  in  the  ship- 
ment contract  limiting  its  liability.— Id. 
i3=>  1 59  (N.Y.Co.Ct.)  By  acceptance  of  notice  of 
claim,  without  objection,  at  a  point  other  than 
the  point  of  origin  or  of  destination,  the  car- 
rier waived  strict  compliance  with  a  stipula- 
tion requiring  presentation  of  notice  at  ^int 
of  origin  or  of  destination. — Lynch  v.  New  York 
Cent  &  H.  B.  B.  Co.,  153  N.  Y.  S.  633. 

(J)   Charvea  and  Uena. 

«=3l03  (N.Y.Sup.)  A  connecting  carrier  held 
bound  to  know  that  the  lower  of  two  conflicting 
rates  was  the  correct  one,  and  could  not  justify 
refusal  to  deliver  by  holding  for  the  higher  rate. 
— Dreyfusfl  v.  Pehnsylvania  B.  Co.,  153  N.  Y.  S. 
966. 

<@=>I97  (N;Y.Snp.)  Where  a  consignee  refused 
to  pay  the  freight  on  a  shipment  of  onions  be- 
cause of  a  mistake  in  the  rate  charged,  a  day 
and  a  half  or  two' days  was  not  a  reasonable 
time  for  the  carrier  to  wait,  after  sending  a  cor- 
rected bill,  before  selling  the  shipment— Dreyr 
fuss  v.  Pennsylvania  B.  Co.,  153  N.  Y.  S.  966. 

rV.  OAKRIAOE  OF  PASSENGERS. 
(D) '  Peraonal   Injarlea. 

®=>320  (N.Y.Sup.)  Where  a  passenger,  insist- 
ing upon  receiving  a  good  and  not  a  plugged 
coin  in  change  on  buying  a  ticket  was  forcibly 
removed  from  the  ticket  seller's  window,  the 
case  was  for  the  jury.- Dufhr  v.  Long  Island 
B.  Co.  153  N.  Y.  S.  48. 

«=3320  (N.Y.Sup;)  Defendant's  negligence  held 
for  jury,  where  decedent  entering  defendant's 
elevator,  left  unguarded  and  open,  slightly  above 
the  level  of  the  floor,  stumbled  against  the  wheel, 
and  started  the  car,  whereby  he  was  fatally 
injured.- Schiemann  t.  Nangbton,  1S3  N.  Y. 
S.  172. 

(F)    Ejection  o(  PasBenacera  and  Intmders. 

€=»365  (N.Y.Snp.)  Where  one  pays  his  fare, 
tJie  conductor,  although  he  has  forgotten  it,  may 
not  eject  him,  and  the  passenger  may  use  such 
force  as  is  necessary  to  resist  ejection. — MUch- 
man  v.  New  York  Rys.  Co.,  153  N.  X.  S.  123. 

CEMETERIES. 

See  Dead  Bodies,  <8=>8. 

^=»5  (N.Y.Sup.)  A  ddm^tic  religious  corpora- 
tion is  not  exempt  from  liahilitir  for  its  negli- 
gence  in  permitting  a  body  which  was  buried 
)  its  cemetery  to  be  stolen,  where  it  had  re- 
ceived compensation  for  permitting '  the  burial 
therf.— Coleman  v.  St  Michael's  Prote^nt 
Episcopal  Church,  153  N.  Y.  S.  445. 

CERTIFICATL 

See  Corporations,  9e9123;  Internal  Revenue; 
-  Intoxicating  Liquors ;    Beceivers,  €=»12A. 
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CERTIORARI. 

S«e  Taxation,  <e=»493,  496. 

I.   NATTTBE   AND    GROUNBS. 

«=»24  (N.Y.Sup.)  The  action  of  former  high- 
way department  in  sustaining  protest  to  ac- 
ceptance of  highway  built  by  relator  as  con- 
tractor, and  for  which  on  his  showing  he  was 
entitled  to  payment  of  balance  due  upon  con- 
tract, was  not  reviewable  by  certiorari. — People 
ex  rel.  Cooper  v.  Duffey,  153  N.  Y.  S.  713. 

II.  PROCEEDINGS  AND  DETER- 
MINATION. 

<S=»69  (N.Y.)  Code  Civ.  Proc.  |  2133,  being  in 
the  same  article  with  sections  2140,  2141,  the 
Appellate  Division  is  not  authorized  on  cer- 
tiorari to  find  the  facts,  and  on  the  facts  found 
modify  the  determination  reviewed.— People  ex 
reL  Town  of  Hempstead  v.  State  Board  of  Tax 
Com'rs.  108  N.  E.  913,  214  N,  Y.  694. 

CHANGE  OF  VENUL 

See  Venne,  <S=352-ei. 

CHARGE. 

To  jai7,  see  Trial,  «=9261-296L 

CHARITIES. 

I.  CREATION,  EXISTENCE.  AND  ^A- 
I.IDITT. 

«=»2I  (N.Y.Sup.)  Beqaest  to  be  spent  "in  char- 
ity" in  Italy  and  the  city  of  New  York  held  to 
create  a  valid  charitable  trust,  under  Personal 
Property  Law,  S  12.— Stewart  v.  Franchetti,  153 
N.  Y.  S.  453. 

«=»29  (N.Y.Sup.)  Creation  of  charitable  trnst 
held  to  permanently  exclude  donor's  interest, 
and  misuse  of  the  fund  did  not  entitle  the  donor, 
or  the  assignee  of  one  of  her  residuary  legatees, 
to  the  return  of  the  fund. — Stewart  v.  Fran- 
chetH,  153  N.  Y.  S.  453. 

II.  CONSTR1TOTION,   ADMINISTRA- 
TION.  AND   ENFORCEBXENT. 

iS=>48  (N.Y.Sup.)  Upon  the  death  of  the  trus- 
tee under  a  valid  charitable  trust,  the  execution 
of  the  trust  devolved  upon  the  Supreme  Court. 
—Stewart  v.  Franchetti,  153  N.  Y.  S.  453. 
€=»49  (N.Y.Sup.)  Where  a  charitable  trust  was 
created,  if  there  was  a  misuse  of  the  fund,  an 
assignee  of  one  of  the  donor's  residuary  legatees 
had  no  standing  to  enforce  the  trust. — Stewart 
v.  Franchetti,  153  N.  Y,  S.  453. 

CHATTEL  MORTGAGES. 

See  Courts,  <&=9l89. 

I.   REQUISITES  AND  VAUDITT. 

(A)   Nature    and    Kitaeiitlala    o(    Tranafera 
of  Cbattela  as  Seourlty. 

®=»8  (N.Y.Sup.)  An  agreement  that  plaintiff 
should  hold  corporate  stock,  then  in  the  posxes- 
sion  of  another,  as  collateral  security  for  in- 
debtedness, held  a  valid  pledge,  and  not  a  chat- 
tel mortgage. — First  Nat.  Bank  of  Waterloo  T. 


Exchange  Nab  Bank  of  Seneca  Falls,  153  N.  I. 
S.  818. 

^=>I7  (N.Y.Sup.)  The  vendee  in  a  conditional 
sale  can  mortgage  such  possessory  title  as  be- 
longs to  him.— Levy  ▼.  Horn,  153  N.  Y.  S.  913. 

(O)  Exeentton   and  Dellverr. 

€=»66  (N.Y.Sup.)  A  chattel  mortgage  has  no 
valid  inception  until  actually  delivered,  and  the 
date  it  is  signed  and  acknowledged  is  immateri- 
al, if  it  was  not  delivered  until  later.^Levr  v. 
Horn.  153  N.  X.  S.  913. 

CHECKS. 

See  Accord  and  Satisfaction,  9=37,  11. 

CHILDREN. 

See  Infants. 

CIVIL  SERVICE. 

See  Mandamus,  €=>75 ;  Municipal  Corpora- 
tions, «=»125,  184,  217,  220. 

CLAIMS. 

See  Bankruptcy,  <S^154,  314,  818,  349;  Ex- 
ecutors and  Administrators,  «=>221,  241. 

CLERKS  OF  COURTS. 

See  Internal  Revenue,  €=>2. 

COLLATERAL  ATTACK. 

See  Judgment,  ®:=>518. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLECTION. 

See  Banks  and  Banking,  9=>156. 

COMBINATIONS. 

See  Monopolies. 

COMMERCE. 

See  Carriers,  <S=s>149^ ;  Courts.  «=>489; 
Game ;  Master  and  Servant,  «=s>g7M.  250% ; 
Monopolies,  9=»9. 

I.  POWER  TO  REOUIuBlTE  TK  OEH- 
•r.-nA¥., 

«=»8  (N.Y.Co.Ct.)  Under  the  Carmack  amend- 
ment to  the  Hepburn  Interstate  Commerce  Act, 
held,  that  the  validity  of  any  stipulation  in  an 
interstate  shipment  contract  is  a  federal  ques- 
tion, to  be  determined  under  the  general  com- 
mon law  as  pronounced  by  the  federal  court- 
Lynch  V.  New  York  Cent  A  H.  B.  R.  Co.,  153 
N.  Y.  S.  633. 

n.  SUBJECTS  OF  REGUI,ATION. 

^=>27  (N.Y.Sup.)  Employ*  in  car  repair  shop, 
injured  while  repairing  a  foreign  car,  which 
thereafter  went  to  a  point  in  the  state,  to  be 
loaded  for  an  interstate  trip,  held  to  have  no 
remedy,  under  the  Federal  Employers'  Liability 
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Act— Parsons  ▼.  Ddaware  &  Hudson  Co.,  163 
N.  T.  S.  179. 

<e=>33  (N.Y.Co.Ct.)  The  shipment  from  one 
point  in  a  state  to  another  point  in  the  same 
Btate  is  interstate  commerce,  where  the  goods 
in  transit  pass  through  another  state.— Lynch 
T.  New  York  Cent.  &  H.  B.  K.  Co.,  153  N.  Y. 

S.  633.  .*...• 

A  contract  for  the  shipment  of  fruit  is  an  in- 
trastate contract,  where  it  contemplates  a  route 
wholly  within  the  state.— Id. 

rV.  INTERSTATE  COMMEBCE  COM- 
MISSION. 

«=389  (N.Y.Sup.)  Refusal  of  Interstate  Com- 
merce Commission  to  act  in  behalf  of  shipper 
held  not  to  prevent  court  from  adjudging  con- 
tract between  shipper  and  carrier  valid.- New 
York  Cent.  &  H.  R.  R.  Co.  v.  General  Electric 
Co.,  153  N.  Y.  S.  478. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Carriers,  ©=»12;  Commerce,  "&=»89; 
Courts,  <S=90,  489:  Eminent  Domain,  ®=> 
262 ;  Evidence,  <S=>571 ;  Mandamus,  <S=>75 ; 
Master  and  Servant,  <8=>250%;  Municipal 
Corporations,  ®=>184,  217,  220,  M9. 

COMMISSIONS. 

See  Appeal,  <e=>1171 ;    Brokers,  <8=963-«7,  86. 

COMMITTEL 

See  Insane  Persons,  *=»43. 

COMMON  COUNTS. 

See  Work  and  Labor. 

COMMON  LAW. 

See  Abatement  and  Revival,  ®=>39;  Courts, 
«=5»89;    Master  and  Servant,  <S=>250%. 


COMPENSATION. 


See  Attorney  and  Client,  <S=>130,  166;  Bank- 
ruptcy, iS=>484;  Brokers,  <S=>63-fl7;  Emi- 
nent Domain,  «=>71-141;  Insurance,  ®=» 
84 ;  Master  and  Servant,  «s>62,  73;  Officen, 
«=398. 

COMPLAINT. 

See  Pleading. 

COMPOSITIONS  WITH  CREDITORS. 

See  Bankruptcy,  «=»387. 

COMPROMISE  AND  SETTLEMENT. 

See  Descent  and  Distribution,  «=>5. 

CONCEALMENT. 

See  Fraud. 


CONCLUSIVENESS. 

See  Judgment,  <S=>678-720,  829. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  <8=»477-481. 

CONDITIONS. 

See  Contracts,  <S^332. 

CONFLICT  OF  LAWS. 

See  Bills  and  Notes,  iS=>99;  Corporations,  *=» 
639;    Executors  and  Administrators,  €5»618. 

CONNECTING  CARRIERS. 

See  Carriers,  9=»193. 

CONSENT. 

See  Intoxicating  liquors,  <S=>66. 

CONSERVATION  LAW. 

See  Game. 

CONSIDERATION. 

See  Bills  and  Notes.  <8=^ffl,  618;  Mortgages, 
<8=»280. 

CONSPIRACY. 

See  Corporations,  *=>210;  Criminal  Law,  «=> 
422-427;    Monopolies,  4=99. 

.  CONSTITUTIONAL  LAW. 

See  Drugpsts.  «=>1,  2;  Licenses,  «=>7;  Mas- 
ter and  Servant,  *=»16% ;  Municipal  Cor- 
porations, «=»589-623 ;   States. 

H.  CONSTRUOTIOir.     OPERATION. 

AMD   ENFORCEMENT   OF   CON- 

STITCTIONAI.  PROVISIONS. 

€=342  (N.Y.Sup.)  Only  those  whose  rights  are 
directly  affected  can  properly  question  the  con- 
stitutionality of  a  statute,  and  where  the  party 
whose  rights  were  affected  did  not  question  it, 
the  matter  cannot  be  decided.— Herkey  v.  Agar 
Mfg.  Co.,  163  N.  Y.  S.  369. 
<S=>48  (N.Y.Cit^Ct)  A  statute  stuceptible  of 
two  interpretations,  one  constitutional  and  the 
otiier  not,  should  be  given  the  former  interpre- 
tation.—Neldert  y.  Chicago.  R.  L  &  P.  R.  Co., 
158  N.  Y.  S.  658. 

Zn.  DISTRIBUTION  OP  GOVERN* 

MENTAI.  POWERS  AND 

FTTNCTIONS. 

(A)  Legislative  Povrem  and  Delearatlon 
Thereat. 

e=>M  (N.Y.Sup.)  General  Municipal  Law,  art. 
7,  providing  that  the  trustees  of  a  devise  for  pub- 
lic parks,  libraries,  etc.,  shall  become  a  corpora- 
tion, held  authorized  by  Const  art  8,  §  1,  and  not 
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invalid  as  deleKating  power.— Durkee  t.  Smith, 
153  N.  Y.  S.  318. 

X.   EQUAX  FBOTECTIOir  OF  LAWS. 

«s>230  (N.Y.Sup.)  Tlie  public  hack  ordinance 
of  the  city  of  ><ew  York,  as  amended  in  1914, 
defining  a  public  hack,  which  must  be  licensed 
under  such  ordinance,  held  not  violative  of  the 
equal  protection  cluusc  of  Const  V.  S.  Amend. 
14.— Mason-Seaman  Transp.  Co.  v.  MitcheL  153 
N.  Y.  S.  461. 

<S=»240  (N.Y.Sup.)  Laws  1910,  c.  422,  |  234,  in 
permitting  in  small  places,  three  miles  from  a 
pharmacy  or  drug  store,  the  sale  of  medicines 
and  poisons  by  storekeepers,  does  not  deny 
equal  privileges,  though  elsewhere  the  seller 
must  nave  prescribed  knowledge  and  akiU. — 
People  V.  Roemer,  153  N.  Y.  S.  323. 

XI.  nXTB  PBOCESS  OF  I.AW. 

^»3II  (N.Y.Sup.)  Legislature  lielA  authorized 
to  change  rules  of  ev^ence  and  procedure,  cast 
burden  of  proof  upon  any  i>arty,  and  make  acts 
bearing  or  tending  to  establish  facts  prima  facie 
evidence  thereof.— McQueeney  v.  Sutphen  &  Hy- 
er,  153  N.  Y.  S.  554. 

Workmea'-s  Compensatton  Law,  f  21,  as  to 
presumption  that  claim  comes  within  that  act, 
held  not  a  denial  of  due  process  of  law.— Id. 

CONSTRUCTION. 

Se«  Contracts,  «:s>147-172 ;  Criminal  Law,  «=» 
15;  Deeds,  (&=>108,  138;  Mortgages,  «=» 
122-154 ;     Municipal    Corporations,    ®=988. 

CONSTRUCTIVE  TRUSTS. 

See  Trusto,  «s»92%. 

CONTEMPT. 

See^  Criminal  Law,  €=9657;  Execution,  <=> 
417-419. 

I.  ACTS  OR  CONDITCT  CONSTTTUT- 
ING  OONTEMFT  OF  OOTJRT. 

«=>20  (N.Y.Sup.)  A  decree  requiring  a  railroad 
company  to  stop  its  regular  trains  at  a  cer- 
tain station  held  not  violated,  where  trains  were 
stopped  whenever  necessary  to  take  on  or  put 
oS  passengers. — Franklin  v.  Boston  &  M.  R.  &., 
153  N.  Y.  S.  688. 

CONTINGENT  REMAINDERS. 

See  Wills.  <S=>630. 

CONTRACTS. 

See  Appeal,  «=»171,  173;  Assignments;  Bail- 
ment, i@=>32 ;  Bankruptcy,  ®=9l51 ;  Banks 
and  Banking,  9=3140 ;  Bills  and  Notes ;  Car- 
riers, <6=»35.  53,  156;  Chattel  Mortgages; 
Commerce,  ^»8,  33,  89;  Corporations,  €=> 
121,  432,  518;  Covenants;  Damages,  «=> 
120,  189;  Deeds;  Estoppel,  (S=»(>8;  Ex- 
change of  Property ;  Fixtures ;  Frauds,  Stat- 
ute of;  Guaranty:  Husband  and  Wife,  iS=> 
279;  Indemnity;  Insurance,  €=>83,  84.  137, 
143;  Joint  Adventures;  Limitation  of  Ac- 
tions, 9=>^j  Literary  Property,  «=>9 ;  Man- 
damus. 4=9164;    Master  and   Servant,  4=9 


6,  8 ;  Mechanics'  Liens,  4=>281 ;  Monopolies, 

4:199;  Mortgages;  Municipal  Corporations, 
4=>751;  PatenU,  4=>218;  Perpetuities,  4=> 
7;  Principal  and  Agent,  «=»51-77,  173; 
Reformation  of  Instruments;  Release;  Sales; 
Specific  Performance;  Vendor  and  Pur- 
chaser;  Wills,  €=!>58. 

I.  REQUISITES  AND   VAUDITT. 
(A)  Hatore  aad  Baaemtlala  in   Geaerml. 

4=92  (N.Y.Sup.)  Although  not  conclusive,  the 
place  where  a  contract  is  executed  is  important. 
in  that  it  fixes  the  time  when  the  parties  met 
and  the  agreement  was  consummated. — Cum- 
pagnie  G^neraie  de  Foorrures  &  Pelleteries, 
Anciens  Kstablissements  Haendler  &  Fils.  v. 
Simon  Herzig  &  Sons  Co.,  153  N.  Y.  S.  717. 
^»I0  (N.Y.Sup.)  A  contract  for  the  purchase 
of  automobiles,  providing  that  the  seller  should 
refrain  from  selling  cars  within  a  specified  ter- 
ritory, held  not  unilateral.— Meade  v.  Poppen- 
bcrg,  153  N.  Y.   S.  182. 

4=9 10.  A  contract  of  hiring  held  not  void  for 
want  of  mutuality.— (N.  Y.  Co.  Ct.)  Halpcrn  v. 
Langrock  Bros.  Co.,  153  N.  Y.  S.  985 ;  (N.  Y. 
C5ty  Ct.)  Gabriel  v.  Opoznaner,  Id.  990. 

(F)   titgrnXlty  of   Object    Mtd   of   Conalder- 
atlon. 

4=9 1 09  (N.Y.Sup.)  Contract  for  purchase  of 
railroad  stock  to  be  paid  for  by  issue  of  its 
bonds,  and  contract  between  purchasers  where- 
by one  undertook  to  find  purchaser  or  guarantcr 
of  the  bonds,  held  illegal  and  immoral  and  un- 
enforceable.—Spragne  V.  Webb,  153  N.  Y.  S. 
1020. 

4=9 1 19  (N.Y.Sup.)  An  agreement  by  the  holder 
of  a  building  mortgage  to  give  the  bolder  of  a 
subsequent  mortgage  an  interest  in  the  premises 
if  be  would  not  compete  in  the  bidding  on 
foreclosure  of  a  prior  mortgage  hdd  not  void  as 
against  public  policy.— Goldman  v.  Cohen,  153 
N.  Y.  S.  41. 

4=>I37  (N.Y.Sup.)  An  interstate  contract  for 
the  sale  of  goods,  containing  an  agreement 
not  to  resell  except  at  label  prices,  held  ren- 
dered wholly  void  by  the  illegality  ol  the  provi- 
sion as  to  resale.— Butterick  Pub.  Co.  t.  Mis- 
trot-Munn  Co.,  153  N.  Y.  S.  61. 
4^138  (N.Y.Sup.)  Fact  that  illegality  of  con- 
tract is  neither  pleaded  nor  urged  at  trial 
held  immaterial,  as  the  court  on  showing  of  its 
illegality  would,  of  its  own  motion,  deny  relief 
thereunder.— Spraftue  v.  Webb,  iSa  N.  Y.  S. 
1020. 

Where  a  scheme  for  the  purchase  of  railroad 
stock  to  be  paid  for  by  an  issue  of  its  own 
bonds  was  illegal  and  immoral,  there  could  be 
no  recovery  for  services  rendered  by  a  pur- 
chaser in  attempting  to  carry  it  out.— Id. 

II.   CONSTRXrOTIOH  AND  OPERATION. 
(A)  OenenU  Rnlea  of  Coastraetlom. 

©=5l47  (N.Y.Sup.)  Where  the  language  of  a 
contract  is  ambiguous,  the  intention  of  the  par- 
ties will  be  determined  in  the  light  of  all  the 
circumstances,— Clauaen  y.  Title  Guaranty  & 
Surety  Co.,  153  N.  Y.  S.  835. 
4=9  L47  (N.Y.Co.Ct.)  In  construing  a  contract, 
the  intent  of  the  parties  most  b«  determined 
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from  the  lanraage  of  the  Instrninent.— Halpern 
V.  Langrock  Bros.  Co.,  153  N.  Y.  8.  »85. 
<S=»I53  (N.Y.Sap.)  When  good  faith  in  a  con- 
tract is  not  questioned,  the  courts  will  not  by 
strained  construction  render  the  contract  void. 
—New  York  Cent.  &  H.  R.  R.  Co.  v.  General 
Electric  Co..  153  N.  Y.  S.  47& 
<&=>I55  (N.Y.Co.Ct.)  Where  a  contract  was 
drawn  by  defendant,  it  should  be  given  the  con- 
struction most  favorable  to  plaintiff. — Halpern 
V.  Langrock  Bros.  Co.,  153  N.  Y.  S.  985. 

In  construing  a  contract  prepared  by  defend- 
ant, the  court  should  consider  what  defendant 
must  have  known  plaintiff  would  understand  by 
it,  although  plaintiff's  remark  as  to  the  effect 
of  the  contract  cannot  govern.— Id. 
^=>I72  (N.Y.Sup.)  An  option  contract  held  to 
require  the  purchaser  to  forfeit  $5,000  in  case 
of  the  failure  to  exercise  the  option,  even  though 
he  did  not  make  the  first  considerable  payment. 
—Syenite  Trap  Rock  Co.  v.  WaUams,  153  N. 
Y.  S.  74. 

(B)  ParttcB. 

<S=>l8ff  (N.Y.Sup.)  In  a  personal  injury  action 
against  a  contractor  and  owner,  brought  by  a 
servant  of  the  contractor,  evidence  that  the 
contract  requires  the  contractor  to  save  the 
owner  harmless  from  personal  injury  actions 
is  not  admissible.— Maraglino  y.  Comes.  153  N. 
Y.  S.  579. 

<S=>  1 87  (N.Y.)  Where  a  property  owner  sent  to 
her  agent  money  to  be  used  by  him  in  paying 
special  assessments,  his  obligation  was  not  one 
which  the  city  or  the  owner's  devisees,  after 
her  death,  could  enforce  as  one  for  their  bene- 
fit—Title Guarantee  &  Trust  Ca  v.  Haven,  108 
N.  E.  819,  214  N,  Y,  468. 

rV.  RESCISSION  AITD  ABANDON- 
MENT. 

<S^266  (N.Y.Sup.)  Defendants  held  entitled  to 
present  defense  en  fraud  and  want  of  consid- 
eration, without  tetuming  worthless  property 
delivered  by  ylaintifl.— Both  t.  Baum,  153  N. 
Y.  S.  185. 

V.  PEBFOBBKANOE   OB  BBEACH. 

^=3284  (N.  Y.  Sup.)  Agreement  that  architect's 
decision  should  be  conclusive  held  valid,  and  it 
was  error  to  submit  to  jury  question  as  to 
whether  work  was  properly  done.— Di  Menna 
Const  Co.  v.  Anchor  Post  Iron  Works,  153 
N.  Y.  8.  826. 

<e=»303  (N.Y.Sup.)  Plaintiff  held  unable  to  re- 
cover of  defendant  payment  for  advertisement 
inserted  in  a  program  of  international  yacht 
races,  which  was  published  and  offered  for 
sale;  where  the  races  were'  abandoned  on  ac- 
count of  war, — Alfred  Marks  Realty  Co.  t. 
"ChurchJUs,"  153  N.  Y.  S.  264. 
$=»30i9  (N.Y.Sup.)  A^ignee  of  payment  un- 
der contract,  who  promised  to  pay  materialman 
therefcoln^  held  bound  to  do  nothing  to  pre- 
vent receipt  of  such  payment,  but  otherwise 
released  if  payment  was  not  made. — Crane  Co. 
v.  National  Nassau  Bank  of  New  York,  153 
N.  y.  S.  260.    • 


$=a3l2  ^.Y.Spp.)  Under  a  written  contract  to 
furnish  illustrations  for  defendant's  advertis- 
ing, plaintiff's  stated  "understanding"  as  to 
number  of  illustrations  to  be  required  held  a 
provision  of  the  contract,  so  that  defendant's 
failure  to  order  any  illustrations  was  a  breach. 
— Carlton  Illustrators  v.  American  Locomotive 
Co.,   153  N.  Y.  S.  1018. 

<S=»3I9  (N.Y.Sup.)  While  tourts  will  permit 
recovery  on  theory  of  substantial  performance, 
upon  failure  to  perform  in  respects  as  to  which 
owner  may  be  indemnified  by  deduction  from 
contract  price,  held  that  under  contract  for 
work  for  |3,200,  failure  to  perform  work  of 
value  of  $450  defeated  recovery.— North  Ameri- 
can Wall  Paper  Co.  v.  Jackson  Construction 
Co.,  153  N.  Y.  S.  2(W. 

^=»320  (N.Y.Sup.)  A  contractor  cannot  recover 
the  complete  price,  where  there  has  been  only 
a  substantial  performance  of  the  contract,  and 
be  must  show  the  costs  of  completing  the  work. 
— Asbestos  Plastering  Co.  y.  Norcross  Bros. 
Co.,  168  N.  Y.  S.  681. 

<S=»32I  (N.Y.Sup.)  In  an  action  for  compiling 
list  of  trade-names,  with  a  counterclaim  alleg- 
ing a  breach  of  contract  and  resulting  dam- 
ages, the  court,  dismissing  the  complaint  on 
the  merits,  should  have  found  defendant  entitled 
to  damages. — ^Trow  Directory,  Printing  &  Book- 
binding Co.  .y.  Robinson,  163  N.  Y.  S.  307. 
9=»322  (N.Y.Sup.)  Assignee  of  payment  under 
contract,  who  promised  to  pay  materialman 
therefrom,  'held  to  have  burden  of  showing  that 
no  payment  had  been  made,  or  that  materialman 
consented  to  assignment  to  third  party. — Crane 
Co.  V.  National  Nassau  Bank  of  New  York,  163 
N.  Y.  S.  260. 

<S=»322  (N.Y.Sup.)  In  an  action  for  damages 
for  defendant's  breach  of  contract  to  use  his  best 
efforts  to  carry  out  and  perform  a  contract  for 
the  purchase  of  stock,  evidence  held  to  show 
that  defendant  had  used  his  best  efforts  to  per- 
form.—Sprague  y.  Webb,  163  N.  Y.  S.  1020. 

■VI.  ACnONS   FOB  BREACH- 

4=>328  (N.Y.Sup.)  Where  defendant  did  not 
seek  reformation,  he  cannot  defeat  recovery  on 
contract  on  account  of  mutual  mistake  in  some 
of  its  provisions. — Syenite  Trap  Rock  Co.  v. 
Williamfl,  153  N.  Y.  S.  74. 

<S=»332  (N.Y.Snpi)  Under  Code  Oiy.  Proc.  { 
533,  neither  tender  nor  defendant's  attitude, 
rendering  unnecessary  a  tender  of  stock  which 
he  had  agreed  to  repurchase,  was  a  condition 

grecedent,  performance  of  which  might  be  al- 
iged  by  allegation  of  performance  of  all  con- 
ditions on  plaintiffs  part— Ketcbam  y.  Alexan- 
der, 153  N.  Y.  S.  8M.     . 

«=>337  (N.Y.Sup.)  Complaint  In  contractual 
action  against  administratrix  to  enforce  deced- 
ent's promise  to  share  proceeds  of  realty  with 
plaintiff  held  not  required  to  state  when  the 
proceeds  of  sale  were  received  by  defendant.— 
Hunter  y.  Ramsay,  163  N.  Y.  8.  408. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  4=»93. 
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CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  Insane  Persons,  €=»07;  Landlord  and 
Tenant,  ^=326;  Navigable  Waters;  Perpe- 
tuities, ^s>6, 

CORPORATIONS. 

See  Abatement  and  Revival,  $=s>39;  Action, 
®=>6;  Appeal,  ®:=>83;  Attachment,  «=»107; 
Attorney  and  Client,  €=>71;  Banks  and 
Bankine ;  Carriers ;  Contracts,  $s>312,  319 ; 
Electricity,  «=>4 ;  Eminent  Domain,  <&=>284 ; 
Insurance ;  Judgment,  €s>17,  678,  713 ;  Mas- 
ter and  Servant,  $=36 ;  Municipal  Corpora- 
tions; Parties,  $=»59;  Principal  and  Agent, 
«=>136;  Railroads :  Street  Railroads ;  Taxa- 
tion, 9=3117,145;  Telegraphs  and  Telephones. 

IV.  OAPITAIh  STOCK,  AJNB  DIVI- 
DENDS. 

(A)  Nstwe    aad    Amount    of    Capital    and 
Sliarea. 

9=>68  (N.T.Sap.)  Conveyance  of  land  by  one 
corporation  to  another,  and  reconveyance  there- 
of, held  not  to  constitute  a  withdrawal  of  cap- 
ital within  the  statute. — Baldwin  v.  Bay  Realty 
Co.,  153  N.  X.  S.  888. 

(D)  Transfer  of  Shares. 

«=>  1 1 7  (N.T.Sup.)  One  who  was  indnced  to 
purchase  stock  by  fraudulent  representations, 
but  who,  after  discovering  the  fraud,  indicated 
bis  intention  to  treat  the  sale  as  valid,  held 
barred  from  rescinding  the  purchase. — Davis  v. 
Levering,  153  N.  Y.  S.  772. 
«=>I2I  (N.Y.Sup.)  Where  the  action  was  to  re- 
cover the  price  of  stock,  which  was  disputed, 
evidence  whether  the  corporation  ever  paid  a 
dividend,  and,  whether  at  the  time  of  sale  de- 
fendant buyer  knew  the  actual  value  of  the 
stock,  held  admissible.— Dnggan  y.  Williams, 
153  N.  T.  S.  230. 

«=>12l  (N.Y.Sup.)  Complaint  In  action  for 
damages  for  breach  of  contract  to  repurchase 
stock  sold  plaintiff  held  defective,  for  want  of 
allegation  that  plaintiff,  when  he  demanded  a 
repurchase,  tendered  or  offered  to  return  it  to 
the  defendant.— Ketcham  y.  Alexander,  l58  N. 
Y.  S.  864. 

«s>l23  (N.Y.)  Owner  of  stock  certificates.  In- 
dorsed in  blank  and  delivered  to  another  for  a 
particular  purpose,  held  estopped  to  deny  lien 
of  pledgee,  taking  the  certificates  in  good  faith 
and  without  notice; — Union  Trust  Co.  of  Roch- 
ester V.  Oberg,  108  N.  E.  809,  214  N.  Y.  617. 

Purchaser  of  voting  trust  certificate  under 
General  Corporation  Law,  {  25,  who  left  it  with 
the  seller  indorsed  in  blank,  held  estopped  to  as- 
sert title  against  pledgee  in  good  faith. — Id. 
«=>I23  (N.Y.Sup.)  A  black  transfer  of  a  cer- 
tificate of  stock,  with  power  of  attorney  signed 
by  the  apparent  owner,  held  to  entitle  a  bona 
fide  transferee  of  the  stock  to  hold  the  same 
against  the  real  owner.— Fisher  v.  Mechanics'  & 
Metals  Nat.  Bank,  153  N.  Y.  S.  786. 
.  That  a  certificate  of  stock  stood  In  the  name 
of  the  owner,  and  sot  that  of  the  pledgees,  held 


insufflcient  to  put  a  transferee  thereof  from  the 
pledgees  on  inquiry. — Id. 

V.  MEMBERS   AND    STOGKHOIJ>ERS. 

(C)   Snlns  or  DefendlnK  on  Behalf  of  Cor. 
poratlon. 

<S=>204  (N.Y.Sup.)  A  stockholder  lield  estopped 
to  question  the  legality  of  the  transfer  of  cor- 
porate property  for  stock  of  another  corpora- 
tion, where  he  accepted  his  proportionate  shut 
of  the  stock.— Brock  v.  Poor,  153  N.  Y.  S.  332. 
That  a  corporation,  whose  franchise  and  prop- 
erty had  been  transferred  to  another  corpora- 
tion,  had  not  been  formally  dissolved,  held  no 
defense  in  a  stockholder's  suit  for  an  accoont- 
ing  against  persons  who  had  derived  secret  prof- 
its from  a  violation  of  the  trust  in  oonnectioo 
with  corporate  property.— Id. 
$s>207  (N.Y.Sup.)  In  view  of  the  complaint  in 
a  stockholder's  suit  against  trustees  and  otliets 
for  an  accounting,  held,  that  the  suit  was  noc 
derivative,  but  representative,  of  plaintiff  and 
others  similarly  situated ;  and  therefore  tho 
complaint  was  not  demurrable  for  want  of  legal 
capacity  in  plaintiff  to  sue.— Brock  y.  Poor, 
158  N.  Y,  S.  332. 

<S=>210  (N.Y.Sup.)  Complaint  in  a  suit  bronslit 
by  a  stockholder  on  behalf  of  himself  and  other 
stockholders  similarly  situated,  for  an  account-  I 
ing  of  corporate  property,  held  not  demurrable  '' 
for  defect  of  parties  plaintiff,  under  Code  Civ. 
Proc.  {  44a— Brock  v.  Poor,  153  N.  Y.  S.  332. 
«=>2I0  (N.Y.Sup.)  In  a  suit  in  equity  by  a 
stockholder  on  behalf  of  himself  and  other 
stockholders  to  compel  an  accounting  by  tn»- 
tees  of  corporate  property,  held,  that  the  cor- 
poration was  a  proper,  if  not  a  necessary,  par- 
ty.—Brock  V.  Poor,  153  N.  Y.  S.  342. 
^p2IO  (N.Y.Sup.)  An  officer  of  a  corporation, 
who,  according  to  the  complaint,  conspired  with 
trustees  of  corporate  property  In  a  fraudolent 
violation  of  their  trus^  held  properly  joined  at 
defendant.— Brock  v.  Poor,  153  N.  Y.  S.  34.1 

VI.  OFFICERS  AHD  AOERTS. 
OB)  Avthorltr  and  Pnaetlons. 

<l=»306  (N.Y.)  A  director  of  a  corporation  is  not 
liable  for  miarepresentations  contained  in  a 
prospectus  issued  by  his  codirectors  without  his 
knowledge  or  consent— Rives  v.  BarUett.  109  N. 
B.  83, 216  N.  Y.  S3. 

<0  Rlarhts,    Dattea.    and    UablUtlca    aa  to 
Corporation   and  Its   Hensbera. 

<3=>3I2  (N.Y.)  A  director  who  did  not  inform 
the  corporation  that  the  manager  of  a  subsidiary 
corporation  was  usin^  its  funds  to  benefit  a 
third  corporation  in  which  the  director  was  inter- 
ested held  liable  for  lose  thereby  .^-General  Rub- 
ber Co.  V.  Benedict,  109  N.  E.  96,  215  N.  Y.  IS. 
A  director  of  a  corporation  should  take  the 
same  care  of  its  property  that  men  of  average 
prudence  take  of  their  own  property. — Id. 
<S=»3I4  (N.Y.Sup.)  Plaintiff,  the  assisUnt  gen- 
eral manager  of  an  exploration  company,  who  in 
consideration  of  his  aid  to  another  engineer 
specially  employed  by  the  company  to  obtain 
options  on  property  agreed  to  receive  certain 
appropriation  of  the  ^ee  stock  for  which  the 
other  engineer  was  allowed  to  subscribe,  heid 
guilty  of  no  bad  faith  for  indirect  profit  in  re- 
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g>«ct  to  the  eoniwor.— Beatty  y.  Oaggenheim 
Eq>loration  Co.,  163  N.  Y.  S.  757. 
9=>3IS  (N.Y.Sup.)  Under  his  contract  of  em- 
ployment, aivistant  consulting  engineer  and 
general  manager  of  exploration  company,  ad- 
yancing  money  on  options  for  property  recom- 
mended to  the  company  and  which  it  afterwards 
acquired,  held  not  to  have  breached  his  duty  of 

food  faith  to  the  company.— Beatty  v.  Guggen- 
eim  Exploration  Co.,  153  N.  Y.  S.  757. 
Action  of  corporation  principal  in  voting  its 
ofiScer  the  right  to  purchase  treasury  stock  be- 
low market  price  on  the  ground  that  his  services 
in  particular  bad  been  profitable  to  the  company 
held  a  ratification  of  his  nction,  estopping  it 
from  claiming  it  was  adverse  to  its  interests.— 
Id. 

^=>3I9  (N.Y.)  A  director,  who  did  not  inform 
his  corporation  that  the  funds  of  a  subsidiary 
company  were  beinf;  diverted  to  a  third  com- 
pany in  which  the  director  was  interested,  could 
not  escape  liability  on  the  ground  that  the  sub- 
sidiary company  might  also  be  entitled  to  re- 
cover, subjecting  him  to  double  liability.— Gener- 
al Rubber  Co.  t.  Benedict,  109  N.  K.  96,  215  N. 
X.  18. 

Vn.   CORPORATE  POWERS  AND 
UABIUTIES. 

(A)  Bztent  mnd  Bzerelse  of  FOfrers  In 
General. 

«=»375  (N.Y.Snp.)  l%e  enactment  of  Stodc 
Corporation  Law,  {  33,  as  amended  by  Laws 
1901,  c.  130,  authorizing  the  transfer  of  a  cor- 
poration's property  and  franchise  to  another 
corporation,  was  within  the  legislative  power. 
—Brock  V.  Poor,  153  N.  Y.  S.  332. 
(Ss'SS?  (N.Y.)  Lessors  held  not  entitled  to  de- 
feat lessee's  right  to  appraisal  and  option  to 
pnrchase,  as  provided  in  the  lease,  by  pleading 
that  the  lessee's  purchase  would  be  ultra  vires. 
—Mutual  Life  Ins.  Co.  v.  Stephens,  108  N.  B. 
856,  214  M.  Y.  488. 

(B)  Representation  of  Corporation  bx  Ot> 
fleer*    and    Acenta. 

<e=>399  (N.Y.)  Resolutions  of  directors  held  not 
to  give  the  president  of  a  membership  corporation 
the  authority  required  by  the  Membership  Cor- 
porations Law,  f  13,  as  a  condition  to  his  right 
to  contract  to  purchase  realty. — Catholic  ICoreign 
Mission  Soc.  of  America  v.  Oussani,  109  N.  B. 
80,  216  N.  Y.  1. 

«=»432  (N.Y.)  Under  the  evidence,  held,  that  it 
could  not  be  inferred  that  a  contract  between 
the 'president  of  a  membership  corporation  and 
a  landowner  for  the  purchase  of  land  bad  been 
ratified  by  the  directors. — Catholic  Foreign  Mis- 
sion Soc  of  America  v.  Oussani,  109  N.  B.  80, 
215  N.  Y.  1. 

To  aid  in  determining  whether  a  contract  was 
antboriced  by  the  directors  of  a  membership  cor- 
poration, not  only  formal  resolutions  of  the 
board,  bat  evidence  of  anything*  said  and  done 
at  their  meeting,  may  be  considered.— Id. 

(F)  ClTll  Actions. 

€=>5I3  (N.Y.Sup.)  A  complaint  in  an  action 
on  a  French  contract  held  to  state  a  cause  of 


action  against  individual  defendants,  directors 
of  a  domestic  corporation,  as  well  as  against 
the  corporation ;  it  stating  that  such  defend- 
ants executed  the  contract,  "acting  in  their 
own  name  as  well  as  in  the  name  of"  the  cor- 
poration.—Compagnie  Gfo^rale  de  Fonrrures  & 
Felleteries,  Andens  Rstablissements  Haendler 
&  Fils,  V.  Simcm  Herzi«  &  Sons  Co.,  153  N.  Y. 
S.  717. 

An  allegation  that  the  signing  of  a  contract 
by  individual  defendants  was  the  act  of  the  de- 
fendant corporation  held  equivalent  to  an  al- 
legation that  they  were  authorized  to  sign  as 
agents  of  the  corporation. — Id. 
<S=>522  (N.Y.Sup.)  Code  Ov.  Proc.  f  1778,  re- 
lating to  actions  on  corporate  notes,  does  not 
extend  to  action  pn  note,  executed  by  a  cor- 
poration, brought  against  another  corporation 
alleged  to  have  assumed  the  liabilities  of  maker. 
—Fifth-Third  Nat.  Bank  of  Cincinnati  v.  Hud- 
son Refrigerator  Ca.  153  N.  Y.  S.  168. 

XI.  OISSOI.UTION  AND  FORFEITTTRE 
OF  FRANCHISE. 

€=»6I0  (N.Y.Sup.)  Application  of  directors  of 
corporation  for  a  dissolution  denied,  so  as  to 
give  creditors,  in  representative  action,  etc., 
opportunity  to  assert  claims  of  corporation 
against  directors,  as  provided  by  General  Cor- 
poration Law,  II  90,  91.— In  re  Great  Northern 
Trading  Co.,  153  N.  Y.  S.  213. 

Xn.  FOREIGN  CORPORATIONS. 

«=»639  (N.Y.)  New  Jersey  Corporation  Act,  | 
53,  declaring  corijorations  expiring  by  their  own 
limitations  or  annulled  by  Legislature  as  pro- 
vided by  Laws  N.  J.  18S4,  c.  159,  supplement- 
ed by  Act  AprU  21,  1806  (P.  L.  p.  319),  to 
continue  a  body  corporate  to  prosecute  and  de- 
fend suits,  held  to  have  extraterritorial  opera- 
tion and  effect— Sinnott  v.  Hanan,  1()S  N.  E. 
858.  214  N.  Y.  454. 

The  form  of  an  action  against  a  foreign  cor- 
poration and  the  method  of  procedure  are 
matters  fixed  and  governed  by  the  laws  of  this 
state. — Id. 

<3=>648  (N.Y.Sup.)  The  failure  of  a  foreign  cor- 
poration to  obtain  a  certificate  and  pay  the  tax 
required  by  General  Corporation  Law,  1  15,  and 
Tax  Law,  |  181,  until  after  a  domestic  corpo- 
ration had  been  formed,  does  not  preclude  its 
right  to  enjoin  the  domestic  corporation  from 
using  the  same  name. — Hoevel  Sand-Blast  Macb. 
Co.  V.  Hoevel,  153  N.  Y.  8.  35. 

A  foreign  corporation  held  entitled  to  an  in- 
junction against  the  use  of  the  same  name  by 
a  domestic  corporation  formed  before  the  for- 
eign corporation  obtained  its  certificate  to  do 
business  in  the  state. — Id. 
«5>650  (N.Y.Sup.)  Under  statute  requiring  for- 
eign stock  corporation  to  keep  stock  book  for 
inspection  of  stockholders,  the  fact  that  such 
book  had  been  taken  from  its  possession  under 
subpcena  duces  tecum  from  federal  court  held 
to  relieve  corporation  and  its  treasurer  from 
penalty.— Otto  v.  Franklin's,  Inc.  163  N.  Y. 
S.  107. 

«=»668  (N.Y.Sup.)  Under  the  express  provi- 
sions of  Code  Civ.  Proc.  I  432,  subd.  3,  service 
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on  a  resident  director  of  a  foreign  corporation 
owning  property  -within  the  state  Is  valid  serv- 
ice on  the  corporation.— Norkus  v.  Pittsburgh 
Coal  Co..  163  N.  Y.  S.  935. 

CORROBORATION. 

See  Criminal  Law,  Q=s741. 

COSTS. 

See  Courts,  ®=>190;    Mortgages,  €=3580;  New 
Trial,  iS=>161;  Taxation,  <S=>496. 

m.  PERSONS.  PROPERTY,  AND 
FUNDS  I.IABLE. 

<S=393  (N.T.Sup.)  Costs  ahonld  be  allowed  to, 
and  not  against,  a  defendant,  which  is  a  mere 
stakeholder  of  the  fund  in  controversy  between 
plaintiff  and  the  other  defendant. — Wickenheis- 
er  v.  German  'Exchange  Bank,  153  N.  Y.  S. 
1039. 

V.  AMOUNT.  RATE.  AND  ITEMS. 

«=»I46  (N.  Y.  CityCt)  Defendant,  obtaining 
judgment  after  filing  of  amended  complaint,  al- 
lowed on  payment  of  taxable  costs  to  date,  may 
recover  |10  costs  before  notice  of  trial  and  $10 
term  fee.— H.  G.  Vogel  Co.  v.  Reinhardt,  153 
N.  Y.  S.  906. 

Defendant,  succeeding  after  filing  of  amended 
complaint  on  payment  of  taxable  costs,  may 
onlj  reoover  one  item  of  ?15  for  costs  after  no- 
tice of  trial,  though  three  trials  were  had. — ^Id. 
<3=»I80  (N.Y.City  Ct.)  Defendant,  finally  suc- 
ceeding, may  not  recover  disbursements  in  pro- 
curing stenographer's  minutes  of  former  trial. — 
H.  G.  Vogel  Co.  V.  Reinhardt,  153  N.  Y.  8.  906. 

Vn.  ON  APPEAL  OR  ERROR,  AND 

ON  NEW  TRIAI.  OR  MOTION 

THEREFOR. 

«=>243  (N.Y.Sup.)  Where  a  new  trial  is  grant- 
ed, with  costs  to  abide  the  event,  such  costs 
are  taxable  notwithstanding  Code  Civ.  Proc.  § 
322S,  subd.  5,  limiting  taxation  of  costs  in  cer- 
tain cases ;  Code  Civ.  Proc.  S  3237,  providing 
that  such  section  shall  not  affect  the  recoverr 
of  costs  on  appeal.— Seldin  t.  Block,  153  N,  Y. 
S.  980. 

€=9254  (N.Y.Sup.)  Defendant,  obtaining  a  re- 
versal of  an  adverse  judgment,  held  entitled  to 
tax,  as  costs,  the  charges  made  by  the  printer 
of  the  case  on  appeal. — Dunn  t.  City  of  New 
York,  1J3  N.  Y.  S.  24& 

Till.   PAYMENT   AND   REMEDIES 
FOR  COI.I.ECTION. 

€^276  (N.Y.Sup.)  A  defendant,  serving  a  cross- 
notice  of  trial,  waives  the  stay  given  by  Code 
Civ.  Proc.  8  779,  for  nonpayment  by  plaintiff 
of  motion  costs.— O'Connor  v.  Levine,  153  N. 
Y.  S.  982. 

€=>277  (N.Y.Sup.)  A  subsequent  action  for  the 
same  cause  against  the  same  defendant  will  be 
stsyed  until  the  costs  awarded  against  the  plain- 
tiff in  the  prior  action  are  paid,  though  the 
prior  action  was  brought  in  another  state. — 
Wolfe  V.  Blue  Ribbon  Auto  &  Carriage  Co., 
163  N.  Y.  S.  1006. 


COUNTERCUIM. 

See  Set-Off  and  Counterdaim. 

COUNTIES. 

See  Bastards,  €=936;  Infants,  €=>1S;  Pau- 
pers, €=>6,  47. 

COURTS. 

See  Appeal,  «=»185, 1094, 1195 ;  Bastards,  «=» 
35 ;  Contempt ;  Mandamus,  ^=>4 ;  MuniciptI 
Corporations,  €s>979;    Prohibition. 

n.  ESTABUSHMENT.  ORGANIZA- 
TION. AND  PROCEDURE  IN 
OENERAI.. 


td  Comrt 


(A)  Creation  and  Conatltnttoi 
Offlcera. 

«=>58  (N.Y.Snp.)  Under  Laws  1909,  c.  16  (Con- 
soL  Laws,  c.  11)  |  240,  subd.  4,  as  amended  by 
Laws  1910,  c.  34,  §  1,  and  under  Laws  1909,  c. 
35  (Consol.  Laws,  c.  30)  §  365,  as  amended  bj 
Laws  1910,  c.  34,  §  2,  and  by  Laws  1911,  c. 
566,  i  2,  held,  that  the  court  crier  of  courts  of 
record  in  Nassau  county  was  entitled  to  an  ex- 
tra sum  of  five  cents  a  mile  for  traveling  ex- 
penses.—In  re  Becker,  153  N.  Y.  S.  486. 

That  a  court  crier  discharged  the  duties  of  his 
position  under  an  appointment  by  the  county 
judge,  who  requested  that  the  salary  be  fixed 
at  a  certain  sum  per  year  in  full  for  all  serr- 
ices  rendered,  held  not  a  waiver  of  the  apimin- 
tee's  right  to  traveling  expenses. — Id. 

A  board  of  supervisors  held  to  have  no  power 
to  reduce  or  cancel  the  amount  fixed  by  law  to 
be  paid  a  court  crier  as  traveling  fees,  or  to 
make  a  binding  contract  eliminating  such  fees. 
— Id. 

(D)   Rnlea  of  Deelalon,  Adjadteatlona. 
Opinions,. and  Records. 

€=389  (N.Y.Sup.)  In  determining  whether  de- 
cedent was  an  independent  contractor,  witliin 
Workmen's  Compensation  Law,  decisions  at 
common  law  or  under  employers'  liability  stat- 
utes held  not  controlling. — In  re  Rheinwald.  133 
N.  Y.  S.  598. 

€=>90  (N.Y.Sup.)  Ruling  of  Appellate  Division 
of  the  First  Department  as  to  authority  of  po- 
lice commissioner  of  New  York  City  relative  to 
refusing  to  retain  probationer,  held. to  be  fol- 
lowed in  the  Second  Department. — People  ex  reL 
Walter  v.  Woods,  153  N.  Y.  S.  872. 
®=>99  (N.Y.Sup.)  Decision  overruling  demurrer 
in  action  against  trustee  in  bankruptcy  held 
the  law  of  ue  case  as  to  trustee's  authority  to 
continue  business,  and  .dismissal  of  complain: 
was  contrary  to  the  law  as  so  settled.— Koth  t. 
Qottbold,  163  N.  Y.  S.  187. 

IV.  COURTS  OF  UMITED  OR  IN- 
FERIOR JURISDICTION. 

€=»I88  (NY.Sup.)  Under  Municipal  Court  Act. 
§  139,  plaintiff,  a  conditional  vendor  of  flour, 
could  not  maintain  replevin  in  the  Municipal 
Court  against  a  city  marshal,  who  had  taken  the 
goods  on  execution  directed  against  the  pur- 
chaser's husband.— Di  Toro  t.  Horn,  16S  N.-  Y. 
S.  93. 
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«=»I88  (N.T.Snp.)  Thotigli  a  Jndgment  by  the 
Municipal  Court  was  docketed  with  the  county 
clerk,  in  accordance  with  Municipal  Court  Act, 
S  261,  held,  that  the  Municipal  Court  had  juria- 
diction  of  an  action  thereon. — Mestrum  T.  Cran- 
idea,  163  N.  T.  S.  677. 

^=3188  (N.Y.Snp.)  The  Municipal  Court  haa  no 

jurjadiction  over  an  nction  to  secure  repayment 
of  moneys  constituting  an  unlawful  preference 
in  bankruptcy. — Early  v.  Electro  Bleaching  Gas 
Co.,  153  N.  Y.  S.  C9S. 

<S=>i89  (N.Y.Sup.)  A  judgment  of  the  Munic- 
ipal Coart  cannot  be  vacated  upon  motion,  on 
the  ground  of  nonservice  of  process,  when  the 
application  embodies  no  request  that  defendant's 
default  be  opened.— Kramer  t.  Reed,  153  N.  Y. 
S.  95. 


_  >r89  (N.Y.Sup.)  Under  Municipal  Court  Act, 
§}  78,  83,  jurisdiction  sought  to  be  secured  by 
levies  under  attachment  against  alleged  debtors 
of  defendants  held  not  acquired ;  no  copy  of 
the  inventory  having  been  served  on  the  al- 
leged debtors.— Appleton  v.  Bose,  153  N.  Y.  S. 
97. 

4=9 1 89  (N.Y.Sup.)  The  discontinuance  of  an 
action  in  the  Municipal  Court  to  foreclose  a 
chattel  mortgage  terminated  defendant's  ripht 
to  litigate  his  counterclaim,  so  that  a  hearing 
and  judgment  for  him  on  the  connterclaim  was 
erroneous.— Photos  v.  Coufos,  163  N.  Y.  S.  217. 

<g=3l89  (N.Y.Snp.)  Under  Municipal  Court  Act, 
S  248,  it  is  error  to  refuse  to  allow  plaintiff  to 
discontinue,  and  to  dismiss  the  complaint  on 
the  merits  before  final  submission  to  the  court 
— Beaber  t.  Yorke,  163  N.  Y.  8.  232. 

<S=>I89  (N.Y.Sup.)  Under  Code  Civ.  Proc.  SS 
870.  873,  a  justice  of  the  City  Court  of  the  City 
of  New  York  is  given  power  to  order  that  an 
examination  of  a  party  before  trial  be  had  be- 
fore a  referee,  and  to  appoint  a  referee  for  that 
purpose. — Gedney  v.  Planten,  153  N.  Y.  S.  423. 
@S3I89  (N.Y.Sup.)  Under  Municipal  (Jourt  Act, 
§  166,  defendant,  aned  by  a  subcontractor,  who 
had  only  substantially  performed,  may,  having 
given  two  weeks'  notice  of  intention  to  amend 
Its  answer,  introduce  counterclaims  arising  out 
of  the  same  contract.— Asbestos  Plastering  (3o. 
V.  Norcross  Bros.  Co.,  153  N.  Y.  8.  «S1. 

<@=3l89  (N.Y.Sup.)  The  imposition  of  terms  for 
(jpening  a  default  judgment  in  the  Municipal 
Cfourt,  entered  because  defendants'  attorney 
was  engaged  upon  other  trials,  \eH  improper, 
where  bu^  one  adjournment  had  been  had. — 
Solomon  t.  Sultan  Flore  Cigarette  Co.,  153  N. 
y.  S.  »47. 

<=9l89  (N.Y.Sup.)  Where  the  return  of  the 
marshal  serving  summons  and  writ  of  attach- 
ment fails  to  show  a  compliance  with  Municipal 
Court  Act,  M  77,  78,  the  attachment  mnst  be 
vacated.— Johnson  t.  Kalisak,  153  N.  Y.  S. 
956. 

Under  Municipal  Court  Act,  (  83,  it  is  not 
sufficient  for  the  marshal  to  leave  a  copy  of  the 
summons  and  other  papers  at  the  defendant's 
last  known  place  of  Duslness.- Id. 

\Vhere  substituted  service  of  a  summons  and 
writ  of  attachment  is  relied  on,  the  return  of 
the  marshal  should  state  facts  showing  the  mar- 


sbal's  inability  to  personally  serre  the  defend- 
ant after  a  diligent  search.— Id. 
<8=»I90  (N.Y.Simp.)  Though  under  Municipal 
Court  Act,  {  29,  in  action  for  penalties,  dis- 
missal of  complaint  "with  costs"  upon  reversal 
was  inadvertent,  held,  that  the  Municipal  Court 
had  no  authority  to  correct  the  judgment  of  the 
Appellate  Term. — Poonle  v.  McDermott  Dairy 
Co..  15."?  N.  Y.  S.  136. 

Objection  that  motion  to  strike  or  reduce 
award  of  costs  was  not  made  within  five  days, 
as  required  by  Municipal  Court  Act,  {{  254,  342, 
not  taken  below,  held  not  reviewable.— Id. 

Order  striking  or  reducing  award  of  costs  held 
not  made  under  MunicipaT  Court  Act,  i  254, 
but  merely  an  order  granting  a  retaxation  of 
costs,  and  not  appealable. — Id. 
1^=190  (N.Y.Sup.)  On  appeal  from  a  Municipal 
Court,  held  that  the  return  should  be  remitted 
for  the  trial  justice  to  make  it  show  whether  or 
not,  at  the  time  judgment  was  directed,  the  de- 
fendant had  rested  his  case. — ^Deders  T.  Wood, 
153  N.  Y.  S.  938. 

©=190  (N.Y.Sup.)  Where  a  motion  to  dismiss 
an  appeal  from  the  Municipal  Court  is  not  ac- 
companied by  an  affidavit,  so  that  the  court  can- 
not determine  without  resort  to  the  record,  the 
motion  will  be  dismissed.— Schultz  v.  De  Hart, 
153  N.  Y.  S.  939. 

An  order  of  the  Municipal  Court,  denying  a 
motion  to  set  aside  an  order  issuing  execution 
against  defendant's  wages,  is  not  appealable.— 
Id. 

V.   COITRTS  OF  PBOBATE  JTJRIBDIC- 
TIOH. 

«=>200f/2  (N.Y.)  Under  Code  Civ.  Proc.  S  2731, 

held,  that  the  surrogate  had  jurisdiction  to  try 
claim  of  title  to  personal  property  alleged  to  be- 
long to  the  estate,,  but  which  an  executrix  claimed 
as  a  gift  from  the  testatrix.— In  re  Watson,  108 
N.  E.  86,  215  N.  Y.  200. 

<S=3202  (N.Y.Sur.)  The  concise  direction  for 
judgment  authorised  by  Code  Civ.  Proc.  i  2541, 
should  not  be  used  where  concurrent  claims  or 
defenses  may  be  possibly  supported  or  defeated 
in  the  alternative,  or  the  determination  as  to 
a  claim  is  that  it  is  subject  only  to  one  or  more 
of  several  defenses  and  is  not  subject  to  the 
other.— In  re  Hibbard.  153  N.  Y.  S.  1007. 

VIII.    CONCURBENT   AND   OONXXIOT. 

ma  JUBISDIOTION,  ANB 

OOMITT. 

(B)  State  Conrtu  and  United  States  Conrts. 

«=9489  (N.Y.)  The  sUte  court  has  jurisdiction 
of  an  action  for  damages  for  railroad  company's 
failure  to  furnish  cars  to  the  extent  that  the 
cars  were  desired  for  intrastate  shipments. — Dob- 
bins V.  Syracuse,  B.  &  N.  Y.  B.  Ck>.,  109  N. 
B.  79. 

©3489  (N.Y.Sup.)  The  Interstate  Commerce 
Act  held  not  to  deprive  state  courts  of  jurisdic- 
tion to  act  with  respect  to  complaints  arising 
out  of  an  interstate  carrier's  failure  to  perform 
transportation  contracts  promptly  and  safely. 
— Detmer  Wallen  Co.  t.  Delaware,  U  &  W.  R. 
Co.,  153  N.  Y.  S.  287. 
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€=s>489  (N.Y.Snp.)  Where  the  issue  wag  not  as 
to  the  reasonableness  of  a  rate,  but  as  to  the 
correct  application  of  a  published  tariff,  the 
state  court  had  co^izance  as  against  the  con- 
tention that  it  was  a  matter  to  be  determined 
by  the  Interstate  Commerce  Commission. — 
Ureyfuss  t.  Pennsylvania  R.  Co.,  153  N.  Y.  8. 
966. 

COVENANTS. 

See  Executors  and  Administrators,  €=9134. 

m.  PEBFOBMANCE  OB  BBEACH. 

<^»I02  (N.X.)  That  a  convenantee  in  a  deed 
is  kept  out  by  means  of  a  superior  ti*lp  is  pcpiiv- 
alent  to  an  eviction  and  gives  effect  to  the 
covenant— Hunt  v.  Hay,  108  N.  E.  851,  214  N. 
y.  678. 

IV.  ACTIONS  FOB  BBEAOH. 

«=>I30  (N.Y.)  Where  there  is  a  complete 
breach  of  a  covenant  of  warranty  on  the  sale 
of  real  proi>erty,  the  damage  therefor  is  the 
value  of  the  real  property  at  the  time  of  the 
covenant— Hunt  v.  Hay,  108  N.  B.  851,  214  N. 
Y.  578. 

'  In  an  action  on  a  covenant  of  warranty,  the 
covenantee  held  entitled  to  recover  the  amount 
paid  on  the  faith  of  the  covenant  of  a  remote 
vendor  to  his  immediate  vendor. — Id. 

COVERTURL 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Witnesses,  <S=»317,  861. 

CRIMINAL  LAW. 

See  Bail,  «=379;  Bastards;  Disorderly  Con- 
duct; Disorderly  House;  Extradition:  Ha- 
beas Corpus;  Highways,  €=>186;  Homi- 
cide; Indians,  ®=>38;  Larceny;  Muisance, 
$=>59;    Beceiving  Stolen  Goods. 

X.   NATTTRE  AITB  EI.EMEITTS  OF 

CBIKE  AKD  DEFENSES 

IN  OENEBAX.. 

^95  (N.T.Sup.)  The  Legislature  may  regulate 
the  procedure  in  criminal  cases. — People  y.  Cul- 
ly, 153  N.  Y.  S.  125. 

<8=»I5  (N.Y.)  Under  Penal  Law,  g  2500,  held, 
that  the  court  would  not  construe  a  subsequent 
statute  as  repealing  a  former  one,  unless  the 
intent  was  unmistakable,  though  the  Legislature 
has  no  power  to  declare  in  advance  the  intent  of 
subsequent  Legislatures. — ^People  v.  Dwyer,  109 
N.  B.  103,  215  N.  Y.  46. 

9=322  (N.Y.)  Proof  of  the  existence  of  a  par^ 
Ucular  motive  is  not  essential  to  establish  the 
guilt  of  a  person  accused  of  crime. — People  v. 
Becker.  109  N.  E.  127,  21S  N.  Y.  126w 

XV.  JimiSOICTION. 

«=»97  (N.Y. Sup.)  The  offense  of  maintaining 
a  public  nuisance  is  committed  in  the  state, 
where  obnoxious  fumes  are  generated  and  per- 
mitted to  escape,  not  in  the  state  where  they 
cause  injury.- People  v.  International  Nickel 
Co.,  163  N.  Y.  S.  m 


VH.  FOBMEB  XEOPABDT. 

<3=>I85  (N.Y,)  Where  relator  was  indicted  for 
manslaughter  and  the  jury  which  disagreed  vas 
discharged,  such  trial  did  not  constitute  Mopnrdy 
preventing  the  state  from  indicting  liim  for  mur- 
der and  proceeding  to  triaL — People  ex  reL  Bul- 
lock V.  Hayes,  109  N.  B.  77,  218  N.  Y.  172. 

Vin.  FBELIMINABT  COXtFI^INT,  AF- 
FIDAVIT. WABRANT,  EXAMI- 
NATION. COMMITMENT,  AND 
SUMMABT   TBIAX- 

iS=>207  (N.Y.Co.Ct.)  Where  an  information 
charges  a  specific  crime,  the  magistrate  must 
ascertain  whether  there  is  reasonable  ground 
to  believe  that  a  crime  has  been  committed  and 
that  accused  is  guilty. — People  v.  Grote,  153 
N.  Y.  S.  631. 

<3=>23l  (N.Y.Gen.Sesa)  Under  Code  Cr.  Proc. 
i  8,  subd.  3,  the  refusal  by  the  magistrate  of 
permission  to  defendant  to  produce  a  witnesi 
to  deny  an  admission  testified  to  by  complain- 
ant requires  a  reversal  of  the  conTiction.— 
People  V.  Mulcahy,  153  N.  Y.  S.  912. 
«s»25l  (N.Y.Gen.Seas.)  Under  Inferior  Criminal 
Courts  Act  {  81,  magistrate's  failure  to  give  de- 
fendant notice  of  his  right  to  communicate  with 
friends,  etc,  immediately  upon  his  conviction, 
held  a  deprivation  of  right  requiring  reversaL— 
People  v.  Patterson,  153  N.  Y.  S.  660. 
«=9252  (N.Y.Go.Ct)  An  a£Sdavit  and  complabt 
held  to  charge  disorderly  conduct,  within  Great- 
er New  York  Charter,  «  1408,  1409.— People 
T.  Grote,  153  N,  Y.  S.  ©1. 
«s»260  (N.Y.Gen.Sesa.)  Under  Inferior  Crimi- 
nal Courts  Act,  {g  81,  112,  relating  to  notice  to 
prisoners  of  right  to  communicate  with  rela- 
tives, etc.,  and  Code  Cr.  Proc  {  764,  held,  that 
magistrate's  failure  to  notify  defendant  of  such 
right  was  not  reversible  error. — People  v.  Sprit- 
zer, 153  N.  Y.  S.  670. 

«=9260  (N.Y.Co.Ct)  Accused,  convicted  of  dis- 
orderly conduct  before  a  magistrate,  held  not 
entitled  to  complain  that  the  complaint  against 
him  charged  a  felony,  under  Penal  Law,  {  1897, 
or  a  misdemeanor,  under  section  1906,  so  that 
the  magistrate  could  only  hold  him  for  trial.— 
People  y.  Grote,  153  N.  Y.  S.  631. 

X.   EVIDENCE. 

(B)  Facts  la  lB«me  and  Relevant  tv  lasaes, 

ana   Res   Gestae. 

<S=>338  (N.Y.)  Evidence  that  a  witness  testify- 
ing on  a  former  trial  and  on  moUAi  for  new 
trial  was  in  the  employ  of  the  district  attorney 
held  inadmissible,  where  he  did  not  testify  on 
the  second  trial. — People  v.  Becker,  109  N.  £. 
127.  215  N.  Y.  126. 

^»36l  (N.Y.)  In  a  prosecution  for  murder, 
anonymous  letters  charging  defendant  with 
wrongdoing  h(Ud  admissible  to  aid  a  memoran- 
dum of  defendant  answering  charges  of  such 
wrongdoing.— Peoida  v.  Becker,  109  N.  E.  127. 
216  N.  Y.  126. 

(C)  other   Offenses,  and  Cbaraeter  at   Ac- 

cused. 

®=9377  (N.Y.Gen.Seas.)  Accused  is  entitled  to 
have  iiis  previous  good  character  considered  -with 
a  view  of  creating  a  reasonable  doubt  as  to  Us 
gnllt— People  y.  Oomry,  153  N.  Y.  a  665. 
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(F)   AdmtBBlona,  DeclarailOBB.  and    Hear- 
say. 

«s»4l7  (N.T.)  To  prove  that  conversations  in 
abs^ence  of  defendant,  connectiDg  him  with  the 
crime  charged,  were  authorized  by  him,  the 
sworn  testimony  of  one  of  the  parties  holding 
such  conversation  ■wag  admiBsible. — People  v. 
Becker.  109  N.  B.  127,  215  N.  Y.  126. 

Conversation  of  a  third  person  in  absence  of 
defendant,  with  the  gunman  who  did  the  killing, 
was  admissible,  when  there  was  evidence  of  sucn 
person's  general  authority  from  defendant  to 
bring  about  the  killing.— Id. 
<g=>4r8  (N.Y.)  In  a  prosecution  for  murder, 
conversations  had  between  third  parties  subse- 

?iuently  repeated  to  defendant,  connecting  de- 
endant  with  the  crime,  are  admissible.— People 
V.  Becker.  109  N.  E.  127,  215  N.  Y.  126. 
€=3418  (N.Y.Uen.Sesa.)  Testimony  of  police  of- 
ficer as  to  declarations  made  by  third  person  in 
presence  of  defendants  while  under  arrest  held 
inadmissible.— People  v.  Harcourt,  163  N.  X. 
S.  561. 

(O)  Acta  and  Deelaratlons  of  Caaaplraton 
and  Codrfendanta. 

^=9422  (N.Y.)  In  a  prosecution  for  murder, 
statement  of  conspirator  that  defendant  "had 
the  cops  fixed"  held  ndmissible.— People  v.  Beck- 
er, 109  N.  B.  127,  215  N.  Y.  126. 
®=>424  (N.Y.)  In  a  prosecution  for  murder,  tes- 
timony of  the  wife  of  a  conspirator  that  money 
was  divided  between  those  who  did  the  kilUitg 
held  admissible.— People  v.  Becker,  109  N.  E. 
127,  215  N.  Y.  126. 

^=»427  (N.Y.)  It  is  not  error  to  admit  acts  and 
declarations  of  conspirators  in  evidence  before 
all  proof  as  to  conspiracy  is  in.— People  v. 
Becker.  109  N.  B.  127,  215  N.  Y.  126. 

(J)  Teatlmoar  of  AccompUeea   and  Code* 
(eadaata. 

*=»5I  I  (N.Y.)  Under  Code  Or.  Proc.  i  899,  cor- 
roboration of  accomplices  held  sufficient  if  the 
evidence  fairly  tended  to  connect  defendant 
with  the  crime,  so  that  his  conviction  would  not 
Teat  entirely  on  the  evidence  of  the  accomplices. 
—People  V.  Becker,  106  N.  E.  127,  215  N.  Y. 
126. 

4=35  II  (N.Y.Snp.)  Mere  shipment  by  defend- 
ant, with  no  suspicious  circumstances,  of  stolen 
goods  bought  by  him,  held  not  sufBcient  corrob- 
oration of  accomplices  of  his  having  received 
them  with  guilty  knowledge.— People  v.  Marbu, 
153  N.  Y.  S.  237, 

(H)  'Welarbt  and  Snfflclener* 

«=3549  (N.Y.)  A  jury  is  not  bound  to  bold  that 
a  specified  event  has  not  occurred  because  its 
occurrence  involves  unwise  or  foolish  or  blun- 
dering conduct  on  the  part  of  the  accused  per- 
son.—People  V.  Becker,  109  N.  E.  127.  216  N. 
Y.  126. 

ZI.  VIME  OF  TRIAX.  AND  OOMTIN- 
UAHCE. 

«=»S94  (N.Y.Oen.Sesa.)  A  statement  of  the 
court,  on  refusing  an  adjournment  to  procure 
evidence,  that  the  testimony  of  20  witnesses 
would  not  cause  him  to  disbelieve  an  officer  who 


testified  against  defendants,  held  a  denial  to  de- 
fendants of  their  day  in  court,  such  as  entitled 
them  to  a  reversal. — People  v.  Brackerton,  153 
N.  Y.  S.  667. 

Xn.  TRIAIi. 
(A)  Preltmlnarr  Proceedlnara* 

«=»627!/s  (N.Y.Sup.)  A  justice  of  the  Supreme 
Court  bad  authority  to  grant  defendant,  under 
indictment,  leave  to  inspect  the  minutes  of  the 
grand  jury,  to  move  to  dismiss  the  indictment 
on  ground  that  the  evidence  before  it  was  in- 
sufficient— People  ex  rel.  Martin  v.  Brady,  153 
N.  Y.  S.  893. 

<8=»627!/2  (N.Y.Co.Ct.)  A  motion  for  leave  to 
inspect  grand  jury  minutes  is  addressed  to  the 
discredon  of  the  court,  and  cannot  be  granted 
merely  because  there  has  been  no  preliminary 
examination. — ^People  v.  Muhlstein,  153  N.  x. 
S.  909. 

^B)  Conrae  and  Con  duet  of  Trial  la  Gen- 
eral. 

®=>657  (N.Y.)  Contempt  proceedings  for  publi- 
cation of  articles  in  newspaper  held  not  to  ren- 
der a  murder  trial  unfair. — People  ▼.  Becker, 
109  N.  B.  127.  216  N.  Y.  126. 

(C)   Reception  of  Bvldenee. 

«=»680  {N.Y.)  The  order  in  which  evidence 
will  be  mtroduced  is  in  the  discretion  of  the 
trial  judge.— People  v.  Becker,  109  N.  B.  127, 
215  N.  Y.  126. 

(K)  Armmenta  and  Coadoet  of  Connael. 
<Ss'707  (N.Y.)  Defendant  is  not  denied  a  fair 
trial  because  in  exceptional  instances  greater 
latitude  was  allowed  the  district  attorney  on 
cross-examination  of  witnesses  than  was  allow- 
ed defendant's  counseL— People  v.  Becker,  109 
N.  B.  127.  215  N.  Y.  126. 

(P)    ProTlnoe   of  Conrt  and  Jarx  In   Gen- 
eral. 

«=974l  (N.Y.)  Where  the  trial  judge  is  satis- 
fied that  there  is  some  evidence  corroborative  of 
the  testimony  of  an  accomplice,  then  it  is  for 
the  jury  to  determine  whether  the  corrobora- 
tion is  sufficient  to  show  guilt. — People  t.  Beck- 
er, 100  N.  E.  127,  216  N.  Y.  126. 
In  a  prosecution  for  murder,  evidence  of  cor- 
roboration of  the  accomplices  of  defendant, 
who,  on  grant  of  immunity,  testified  that  de- 
fendant instigated  them  to  hire  gunmen  to  do 
the  killing,  held  sufficient  to  go  to  tbe  jury. — Id. 
«=>762  (N.Y.)  That  tbe  appellate  court,  on 
reading  tbe  entire  charge  in  a  murder  case,  is 
unable  to  determine  whether  the  trial  court 
thought  defendant  guilty  or  innocent,  is  a  suffi- 
cient test  of  its  fairness. — People  v.  Becker, 
109  N.  E.  127.  215  N.  Y.  126. 
€=3768  (N.Y.)  An  instruction  in  a  murder  case 
as  to  tbe  duty  of  tbe  jury  to  arrive  at  a  deter- 
mination held  not  error. — People  t.  Becker,  109 
N.  B.  127.  215  N.  Y.  126. 

(G)  Noeeaaltr,  Reqnlaltea,   and  Bnflolener 
of  laatrnctioBa. 

«=3780  (N.Y.Sup.)  An  instruction  held  open  to 
the  construction  that  certain  evidence  was,  con- 
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trary  to  the  fact,  aufficient  corroboration  of 
accomplices  that  defendant's  receipt  of  stolen 
eoods  was  with  guilty  knowledge. — People  v. 
Markus,  153  N.  Y.  S.  237. 
«=»780  (N.X.Sup.)  The  action  of  the  court  in 
refusing  to  charge  on  accomplice  testimony  on  a 
trial  for  arson,  and  in  giving  a  charge  thereon, 
held  prejudicial  «rior.— People  v.  Stehr,  153 
N.  Y.  S.  296. 

(H)  Reqneata    tor    Inatmctlona. 

«s>835  (N.X.Sup.)  It  is  improper  for  the  court 
refusing  a  request  to  charge,  to  say.  "I  decline 
to  charge  except  as  I  have  stated.  — ^People  t. 
Scharf,  153  N.  Y.  S.  1045. 

Xin.   MOTIONS  FOB  NEW  TBIAIi 
AMD  IN  ABR£ST. 

<3=942  (N.X.)  Under  Code  Cr.  Proc.  f  465, 
subd.  7,  that  a  witness  for  the  state  signed  affi- 
davits while  intoxicated  inconsistent  with  his 
testimony  on  the  trial,  which  he  repudiated  by 
counter  affidavits,  is  not  ground  for  new  trial. — 
People  V.  Becker,  109  N.  E.  127.  215  N.  T.  126. 
«=>968  (N.T.Sup.)  Under  Code  Cr.  Proc.  $| 
831,  467,  742,  and  Inferior  Courts  Act,  {  31, 
subd.  4,  a  motion  in  arrest  cannot,  accused  hav- 
ing been  convicted  in  the  Court  of  Special  Ses- 
sions, be  granted  on  the  theory  that  the  evidence 
did  not  warrant  conviction. — People  v.  Cully, 
153  N.  Y.  S.  125. 

XV.  APPEAI.  AND  ERROR  AND 

CERTIORARI. 

(Q)  R«Tlevr. 

<S=>I  159  (N.Y.)  It  is  not  the  pnrpoM  of  Code 
Cr.  Proc.  f  528,  to  substitute  the  conclusions 
of  fact  which  may  be  drawn  by  the  appellate 
judges  for  the  conclusions  of  fact  which  have 
been  drawn  from  the  evidence  by  the  jury. — 
People  V.  Becker,  109  N.  E.  127,  215  N.  Y. 
126. 

<&=>  1 1 69  (N.Y.)  The  admission  of  evidence  that 
a  witness  for  the  state  discharged  his  counsel, 
who  was  also  counsel  for  the  defendant  on  trial, 
and  told  the  prosecuting  attorney  that  he  was 
an  accomplice  to  the  murder,  held  not  preju- 
dicial to  defendant,  where  it  has  conceded  that 
be  was  an  accomplice. — People  v.  Becker,  109 
N.  E.  127,  215  N.  Y.  126. 
^=>II69  (N.Y.Sup.)  Where  the  evidence,  prop- 
erly admitted,  was  amply  sufficient  to  sustain 
a  conviction,  held  that  the  admission  of  alleged 
incompetent  evidence,  if  error,  was  harmless. 
—People  v. .  Uebelmesser,  153  N.  Y.  S.  1051. 
®=7ll70  (N.Y.Gen.Sess.)  Exclusion  of  evidence 
of  the  good  reputation  of  defendants  held  ground 
for  reversal  of  conviction  of  vagrancy  and  solic- 
iting as  prostitutes,  under  Tenement  House  Law, 
f  150,  as  amended  by  Laws  1913,  c.  598.— Peo- 
ple v.  Comry,  153  N.  Y.  S.  665. 
«=> II 701/2  (N.Y.)  Where  the  transcript  of  the 
testimony  of  a  witness  on  a  former  tnal  is  in- 
troduced in  evidence,  any  error  in  ruling  on 
tiuestlons  to  the  witness  as  to  his  former  testi- 
mony was  harmless. — People  v.  Becker,  109  N. 
B.  127.  215  N.  Y.  126. 

4=>II72  (N.Y.Sup.)  Where,  in  a  prosecution 
for  grand  larceny  of  goods  in  possession  of  de- 
fendant,  it  WM  doubtful  whether  the  chaise 


given  authorized  an  acquittal  if  there  was  a  sale 
to  defendant,  the  refusal  of  a  charge  that  a  sale 
might  be  inferred  from  the  evidence  held  prejo- 
dictal  error.— People  t.  Scharf,  158  M.  I.  S. 
1045. 

CUSTOMS  AND  USAGES. 

4=9(7  (N.Y.)  In  action  for  refusal  to  accept 
pa[>er  board,  evidence  as  to  custom  as  to  slight 
variations  in  thickness  of  paper  held  admiai- 
ble.— Oswego  Falls  Pulp  &  Paper  Co.  ▼.  Steckcr 
Lithographic  Co.,  109  N.  E.  92,  216  N.  T.  98. 
®s>l9  (N.Y.Sup,)  In  an  action  to  recover  sums 
spent  in  preparing  to  build  building  on  premises 
which  the  plaintiff  refused  to  buy  on  account  of 
misrepresentations  of  the  seller,  evidence  as  to 
the  custom  of  labor  unions  to  refnae  to  permit 
members  to  work  on  premises  for  work  m 
which  other  members  were  unpaid  held  inuBtt«- 
lial.— Regal  Holding  Co.  v.  Berger,  153  N.  T. 
S.  883. 

CUSTOMS  DUTIES. 

See  Bankniptcy,  «=»146,  349;  Principal  and 
Agent,  «s>77. 

DAMAGES. 

See  Bailment,  «s>32;  Carriers,  «=3l05;  (^Te- 
nants, €=3l30;  Master  and  Servant,  $=>41. 
42;     Officers,    9=a98;     Railroads,    «=>465. 

-III.   OR01TNDS  AND  STTSXEOTS  OF 
OOIIFENSATORY  DAMAGES. 

(A)  Direct  or  Remote,  Contlnirent,  ei 
Prospective  Conaeanencea  or  Irf>aaea. 

€=320  (N.Y.Sup.)  Damages  to  a  firm  from  em- 
bezzlement by  a  member  thereof  held  not  re- 
coverable as  the  proximate  and  natural  caoso 
of  concealment  by  defendants'  ag«it  of  the  fact 
that  a  member  of  the  firm  was  engaging  in 
stock  transactions. — Deyo  v.  Hudson,  1^  K  I. 
S.  693. 

9=>40  (N.Y.Sup.)  When  damages  are  certain, 
but  the  amount  uncertain,  a  recovery  may  be 
bad,  including  loss  of  prospective  profits,  though 
the  amount  of  the  loss  is  uncertain. — Detmer 
Wallen  Co.  v.  Delaware,  L.  &  W.  R.  Co-  ISi 
N.  Y.  S.  287. 

®=»40  (N.Y.Sup.)  Silk  merchants  can  recover 
damages  for  loss  of  future  profits  occasioned  bv- 
breach  of  their  factors'  agreement  to  furnish 
money  for  the  conduct  of  the  buainess  for  a 
year.— Allied  Silk  Manufacturers  v.  Erstein, 
153  N.  Y.   S.  976. 

VZ.  MEASURE  OF  DAMAGES. 
(C)  BreKeh  of  Contract. 

4=>I20  (N.Y.Sup.)  In  action  for  damages  for 
breach  of  contract  to  carry  out  and  perforin 
contract  for  the  purchase  of  railroad  stock, 
the  measure  of  damages  would  be  the  value 
of  the  contract  to  plaintilf,  if  it  had  been  per- 
formed.—Sprague  V.  Webb,  153  N.  Y.  S.  1020. 

Vltl.   PXJBADINO,  wmtaXOB,  AND 

ASSESSMENT. 

<A)  Plesdlna:. 

«=»I58  (N.Y.Sup.)  Under    the    complaint   and 

bill  of  partioulara,  evidence  that  plaintiff's  left 
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leg  had  become  shorter  hj  reason  of  the  acci- 
dent held  not  admissible.-r-Fulford  v.  Unch, 
153  N.  Y.  S.  703. 

Where- not  pleaded,  a  husband  cannot  show 
that  injuries  to  his  wife  prevented  marital  co- 
habitation.—Id. 

rB)  K-rldence. 
^:»I89  (N.T.Sap.)  Materialman,  saing  on 
promise  of  assignee  of  payment  to  pay  him  held 
to  have  shown  no  damages  from  assignee's  as- 
signment ;  it  not  appearing  that  payment  could 
have  been  earned  by  contractor.— Crane  Co.  v. 
National  Nassau  Bank  of  New  Tork,  163  N.  X. 
S.  260.  ■ 

«=»I89  (N.Y.Sap.)  ESvidence  held  not  to  sustain 
the  amount  of  the  award  of  damages  on  a  coun- 
terclaim foe  breach  of  contract  in  the  furnish- 
ing of  brick  and  performance  of  .maaon  work. 
— Hult  ▼.  Goldwasser,  163  N.  T.  S.  291. 

(C)  P>o««e<IlnK«  for  Aaaeaaiueiit. 
«=>20l  (N.Y.Sup.)  Where  the  trial  is  conduct- 
ed on  the  express  understanding  that  testimony 
relating  to  damages  shall  be  withheld  for  refer- 
ence, a  provision  for  such  reference  should  be 
made  in  the  interlocutory  decree. — Grassi  Bros. 
V.  O'Kourke,  153  N.  Y.  S.  493. 

DEAD  BODIES. 

€=9i  (N.T.Sup.)  A  son  has  a  legal  right  to 
bury  his  father,  wUch  entitles  him  to  recover 
damages  from  one  who  wrongfully  interferes 
therewith.— Fiuley  v.  Atlantic  Transport  Co., 
153  N.  Y.  S.  439. 

€=>9  (N.Y.Sup.)  A  complaint  against  a  steam- 
ship company,  which  buried  the  body  of  plain- 
tiffs father  at  sea,  held  to  show  a  wrongful  and 
willful  violation  of  plaintiff's  right — Henley  v. 
Atlantic  Transport  Co.,  153  N.  Y.  S.  439. 

A  son  can  bring  an  action  for  the  wrongful 
interference  with  his  right  to  the  solace  of  bury- 
ing his  father's  body,  without  joining  the  other 
kin  as  parties  plaintiff. — Id. 
€=>9  (N.Y.Sup.)  A  brother  can  recover  for  his 
mental  suffering  caused  by  the  negligence  of  a 
cemetery  company  in  permitting  the  body  of  his 
brother  to  be  stolen,  without  showing  that  he 
is  the  heir  at  law.— Coleman  v.  St.  Michael's 
Protestant  Episcopal  Church,  153  N.  Y.  S.  445. 

DEAF  AND  DUMB  PERSONS. 

See  Paoper«,  4s>47. 

DEATH. 

See  Abatement  and  B«viTal,  «=»53,  75;  Ap- 
peal, «=:>237;  Evidence,  «=>553;  Master 
and  Servant,  <8=s>87%,  115,  265,  269,  278, 
278;  Munieipal  Corporations,  «=»706;  Part- 
nersliip,  9=3251. 

ZI.   ACTIONS   FOR   CAVSINO    DEATH. 
(A>  RiKkt  »t  AottOK  •nil  Defcnaea. 

«8=»9  (N.Y.)  Code  Civ.  Proc.  |  841b,  making 
<;ontribatory  nrgligence  of  decedent  matter  of 
defense  in  actions  for  causing  death,  held  to 
have  retroactive  effect  upon  an  action  for  death 


brought  before  it'  went  into  effect,  but  tried 
thereafter.— Sackheim  v.  Pigueron,  109  N.  El. 
lOe,  216  N.  T.  62. 

(D)   PlesdlnK  and  Bvldenis*. 

9=>75  (N.Y.)  In  an  action  for  wrongfully  caus- 
ing death,  less  evidence  is  required  to  establish 
the  decedent's  freedom  from  negligence  than 
would  be  required  If  he  had  survived  and  been 
able  to  testify. — Sackheim  v.  Pigueron,  109  N. 
E.  100.  215  N.  Y.  62. 

DECEIT. 

See  Fraud. 

DECISION. 

See  Courts,  «=>89,  99. 

DECLARATIONS. 

See   Criminal   Law.   «b»41S,   427;    Homicid*, 
9=>212;    Principal  and  Agent,  4=>22. 

DEDICATION. 

n.  OPEBATIOK   AHD   EFFECT. 

€=»55  (N.Y.Sup.)  In  a  conveyance  of  land, 
where  a  strip  is  retained  as  a  public  highway, 
an  easement  only  is  created,  and  the  fee  to  the 
land  vests  In  the  grantees. — Lembeck  &  Betz 
Eagle  Brewing  Co.  v.  Rosenstein,  153  N.  Y.  S. 
999. 

DEEDS. 

See   Covenants,    4=>102;     Mortgages;     Wills, 
«=>88. 

m.  oonstructtoh'  and  opeka- 

TION. 
(A)   General   Rnlea  of  Conatraotlon. 

®=3l08  (N.Y.Sup.)  Where  decedent  executed  a 
deed  to  his  sons,  and  delivered  it  to  his  attor- 
ney,- with  direction  that  it  be  delivered  to  the 
sons  upon  his  death,  not  intending  that  his  con- 
trol over  the  property  should  cease  until  then, 
title  passed  when  the  deed  was  so  delivered  in 
accordance  with  the  direction.— Saltzsieder  v. 
Saltzaieder,  15S  N.  Y.  S.  78. 

(D)  Bxeeptiona  and  Reaerratlona. 

«=>I38  G^r.Y.Sup.)  Where  a  deed  contains  an 
exception,  title  thereto  is  retained  in  the  gran- 
tor; but,  where  the  deed  contains  a  reservation, 
the  fee  passes  to  the  grantee. — Lembeck  &  Betz 
Eagle  Brewing  Co.  v.  Boeenstein,  153  N.  Y.  S. 
999. 

XV.  FXEADINO  AND  EVIDENCE. 

«=»208  (N.T.Sup.)  Kvidence  held  insufficient  to 
support  finding  that  there  had  been  no  delivery 
by  the  grantor  to  his  attorney  as  agent  for  his 
sons,  the  grantees. — Saltssieder  r.  Saltzsieder, 
153  N.  Y.  S.  78.  . 

Evidence  hMd  insufficient  to  support  finding 
that  the  grantor  ddivered  a  deed  to  hi>  attorney 
to  be  held  subject  to  liis  own  cootroL — ^Id. 
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DEFAULT. 

See  Appeal,  «=»127;  Courts,  «=>189:  Divorce, 
«=s>160;     TadsmAnt,   «s>123;     Mundanm^ 

DELAY. 

See  Bailment,  «=»ie;  Carrien,  «s>10A. 

DELIVERY. 

See  Bills  and  Notes,  <S=s>60:  Carriers,  «=>86; 
Chattel  Mortgages,  «=>66;  Deeds,  «=3l08, 
208. 

DEMAND. 

See  Guaranty.  «=>85;  Tender. 

DEMURRER. 

See  Pleading,  «=>183-216.  34& 

DEPOSITS. 

See  Bankruptcy,  «3»1M;   Banks  and  Banking, 

®=>129-144. 

DESCENT  AND  DISTRIBUTION. 

See  ISxecutors  and  Administrators;  Taxation, 
«=>866,  872;    Wills. 

Z.  HAT1TRE  AITD  COXJBSE  IS  OEH- 
EBAIh 

€=>5  (N.T.Sur.)  Fund  collected  by  an  adminis- 
tratrix, in  compromise  of  an  action  brought  in 
England  under  St  9  and  10  Vict.  c.  93,  |  2, 
for  death  of  her  husband,  held  required  to  be 
equally  divided  between  her  and  intestate's  sole 
surviving  child,  and  not  according  to  the  New 
Tork  tftatute  of  distributions.— In  re  Olsen,  153 
N.  T.   S.  1064. 

XI.  PERSOX8  ENTITIiED  AMD  TU£IB 

RESPECTIVE   SHAKES. 

<B)  BbftItIbv  Baaband  or  Wife. 

«=»52  (N.T.Sup.)  The  husband  is  not  the  next 
t)f  kin  of  his  wife.— In  re  Finck.  153  N.  X,  S. 
634. 

DISCHARGE. 

See  Appeal,  «=3ll71;  Bankruptcy,  «=»426; 
Bills  and  Notes,  <S=>439. 

DISCOVERY. 

n.   UNPEB  STATUTORY  PROVI- 
SIONS. 

(A)  Interroaratorles    and    BxaminaHoB    of 
Parties  aad  of  Other  Persona. 

€=»40  (N.Y.Snp.)  An  order  for  examination  of 
plaintiff  before  trial,  to  disprove  by  plaintiff  all 
allegations  necessary  for  it  to  prove  to  estab- 
lish  a  prima  facie  case  of  conspiracy,  should  be 
vacated. — Standard  Mail  Order  Co.  v.  Kaufman, 
153  N.  Y.  S.  679. 

4S943  (N.T.Sup.)  Where  the  acts  concern- 
ing which  plaintiff  was  authorized  to  examine 
defendants  were  all  alleged  to  be  in  violation 
of  the  Penal  Code,  the  defendants  cannot  be 
compelled  to  submit  to  an  examination  before 


triaL— People's  Coat,  Apron  &  Towd  Co.  t. 
Light,  163  N.  Y.  S.  330. 

DISCRETION  OF  COURT. 

See  Appeal,  «s»96Q;   Criminal  Law,  «=368Q. 

DISMISSAL  AND  NONSUIT. 

See  Appeal,  «=>105.  127,  927;   Contracts.  9=> 
321;  Courts,  «=>99, 189,  190;  Trial.  «=»165. 

DISORDERLY  CONDUCT. 

^»9  (N.Y.Sup.)  A  conviction  of  disorderly  con- 
duct, in  violation  of  Consolidation  Act.  {  1458, 
held  unaathorized  by  the  evidence. — People  v. 
Fogel,  163  N.  Y.  S.  82. 

DISORDERLY  HOUSL 

e^slO  (N.Y.)  An  act  on  a  single  day  held  not 
sufficient  use  of  a  tenement  as  a  house  of  prosti- 
tution to  permit  recovery  of  a  penalty  under 
Tenement  House  Law,  ({  109,  124,  as  amend- 
ed by  Laws  1013,  c.  698.— Tenement  Hoaae  De- 
partment of  City  of  New  York  ▼.  McDevitt,  109 
N.  B.  88.  215  N.  Y.  160. 

The  knowledge  of  the  owner  of  the  use  of  a 
tenement  is  not  essential  to  a  recovery  of  such 
penalty.— Id. 

Such  law,  though  construed  as  inflicting  a 
penalty  on  an  owner  whose  house  is  used  for 
purpose  of  prostitution  without  his  knowledge, 
is  a  valid  act.— Id. 

DISSOLUTION. 

See  Abatement  and  Revival,  4=939;    Corpora- 
tions, 4=9610. 

DIVORCE 

See  Husband  and  Wife,  «=»278k  279. 

n.  OROviiss. 

«=>27  (N.Y.Sup.)  Under  Code  Civ.  Proa  f 
1762,  subds.  1,  2,  authorizing  divorce  or  separa- 
tion for  cruel  and  inhuman  treatment  and  con- 
duct rendering  cohabitation  unsafe  and  improp- 
er, husband's  use  of  moderate  force  in  trying  to 
make  the  wife  pick  up  a  knife  which  sJiehad 
thrown  on  the  floor  with  an  oath,  held  not  con- 
duct or  treatment  justifying  a  decree  for  the 
wife.— Barber  v.  Barber,  153  N.  Y.  S.  256. 

Where  the  misconduct  of  a  husband  resisted 
from  the  ill  conduct  of  the  wife,  the  court  would 
not  decree  a  separation  on  the  ground  of  cruel 
and  inhuman  treatment  or  conduct  rendering 
cohabitation  unsafe  and  improper. — Id. 

rv.  JURISDICTION,     PROCEEDXHOS. 

AND  REUEF. 

<F)  JIadvBkeat  or  Deeroe. 

«=»I60  (N.Y.Sup.)  Code  av.  Pi«c  H  436,  436, 
and  section  438,  subd.  4,  held  to  preclude  the 
granting  of  judgment  by  default  in  a  matrimo- 
nial action,  except  in  case  where  service  of  sum- 
mons is  made  as  prescribed  by  sectioa  1774.'^ 
Purvis  ▼.  Purvis,  163  N.  Y.  S.  209. 
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T.  AUtKOirr.  AIXOWAKOES.  AND 
DISPOSITIOir   OF  PROPERTY. 

«=>2I7  (N.I.Sup.)  Interlocutory  jndgment  In 
divorce  action  regarding  pajnnent  of  alimony 
will  be  modified  nunc  pro  tunc,  to  protect  de- 
fendant husband  from  liability  for  duplicate 
payment,  under  such  judgment  and  a  separation 
agreement — Reynolds  t.  Ueynolds,  153  N.  Y.  S. 
680. 

«=>246  (N.Y.Snp.)  Husband  held  entitled  to  an 
annulment  of  the  provision  for  alimony  from 
the  date  of  his  application  to  annul  on  ground 
of  bis  divorced  wife's  remarriage. — Gary  t.  Gary, 
153  N.  Y.  8.  712. 

DOCUMENTS. 

See  BTidenc«,  4=3333,  354. 

DOMICILE. 

See  Executors  and  Administrators,  4s>10. 
4=>8  (N.Y.Sup.)  Adopted  residence  held  deemed 
to  continue  until  there  was  proof  of  a  change 
of  location,  with  intent  to  make  the.  new  loca- 
tion a  residence.— Webster  v.  M.  W.  Kellogg 
Co.,  153  N.  Y.  S.  800. 

^s»IO  (N.Y.Sup.)  In  the  absence  of  direct  evi- 
dence of  a  person's  domicile  of.  origin,  evidence 
that  he  and  his  wife  lived  in  Brooklyn  for  8 
years  justified  the  conclusion  that  he  had  adopt- 
ed Brooklyn  as  his  residence. — Webster  v.  M. 
W.  Kellogg  Co.,  153  N.  Y.  S.  800. 

DOWER. 

XI.  INOHOATX:  INTEREST. 

(B)   Bar,  R«leaae,  or  Forteltare. 

«=>50  (N.Y.Sup.)  Where  an  occupant  of  prem- 
ises sought  to  be  foreclosed  was  estopped  to  as- 
sert title  by  adverse  possession,  his  wife  was 
likewise  estopped  from  asserting  a  claim  to  an 
inchoate  right  of  dower. — United  States  Trust 
Co.  of  New  York  t.  Pleasant  Ave.  Realty  Ca, 
153  N.  Y.  S.  65. 

DRAINS. 

See  Municipal  Corporations,  4=s>432. 

DRUGGISTS. 

See  Constitutional  Law,  €=3240;  Licenses,  e=> 
7. 

«=9l  (N.Y.Sup.)  Laws  1910,  c.  422,  |  28^  in 
requiring  annual  registration  of  a  place  where 
drugs  are  sold,  is  a  lawful  exercise  of  the  police 
power.— People  v.  Roemer,  153  N.  Y.  S.  323. 
«=»2  (N.Y.Sup.)  Laws  1910,  c.  422,  i  234,  in 
permitting  in  small  places,  three  miles  from  a 
pharmacy  or  drug  store,  the  sale  of  medicine 
and  poisons  by  storekeepers,  held  constitutioaaL 
— {>eople  v.  Roemer,  153  N.  Y.  S.  323. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  4s»311. 


DURESS. 

See  Money  Received,  •sslO. 

DYING  DECLARATIONS. 

S«e  Homicide,  «=>212. 

EASEMENTS. 

See  Dedication,  «=s>5S:    Highways;    Municipal 
Corporations,  ^s>657. 

L   CREATION.  EXISTENCE,  AND  TER. 
telNATION. 

^=>I4  (N.Y.Sup.)  An  easement  cannot  be  made 
the  subject  of  an  exception  or  reservation,  since 
it  is  neither  a  parcel  of  the  thing  granted  nor 
does  it  issue  therefrom.— Lembeck  &  Betz  Eagle 
Brewing  Co.  v.  Rosenstein,  163  N.  Y.  S.  999. 
e=>i6  (N.Y.Sup.)  Where  the  owner  of  two  ad- 
jacent lots  placed  a  building  on  one,  so  that  it 
encroached  on  the  other,  and  then  sold  the  un- 
improved property,  an  implied  easement  was  re- 
tained.—Grotenstein  V.  Kaplan,  153  N.  Y.  S. 

ei4. 

EJECTION. 

See  Carriers,  «=s>365. 

ELECTIONS. 

See  Mandamus,  4=974. 

Vn.  BAIXOTS. 

«s>l94  (N.Y.Sup.)  Under  Election  Law,  H  82 
(as  amended  by  Laws  1913,  c  820)  and  86,  bal- 
lots having  pencil  dots  adjacent  to  voting  cross 
held  valid.— In  re  Garvin,  163  N.  Y.  S.  549. 

Under  Election  Law,  §{  82  (as  amended  by 
Laws  1913,  c.  820)  and  86,  ballou  having 
choice  of  voter  indicated  by  irregular  crosses 
held  valid.— Id. 

Under  Election  Law,  ||  82  (as  amended  by 
Laws  1913,  c.  820)  and  8o,  ballots  where  voter 
put  in  voting  square  number  opposite  the  name 
of  the  candidate  for  whom  he  intended  to  vote, 
and  then  superimposed  a  cross  thereon,  held 
void. — Id. 

Under  Election  Law,  §§  82  (as  amended  by 
Laws  1913,  c.  820)  and  86,  ballots  marked  with 
half  crosses  keU  void. — Id. 

Under  Election  Law,  |§  82  (as  amended  by 
Laws  1913,  c.  820)  and  86,  ballots  with  exces- 
sive crosses  in  the  voting  space  opposite  blank 
spaces  for  the  names  of  candidates,  and  also 
with  erasures,  held  void. — Id. 

Under  Election  Law,  §§  82  (as  amended  by 
Laws  1913,  c.  820)  and  86,  ballot  on  which 
last  name,  not  appearing  thereon  in  print,  was 
written  in  under  the  title  of  Governor,  with 
a  cross  mark  in  the  voting  space,  held  not  to- 
tally void.— Id. 

ix.  COUNT  OF  TOTES.  RETURNS, 
AND  CANVASS. 

4=»259  (N.Y.Sup.)  Canvass  of  inspectors  of 
election  is  not  conclusive  in  any  direct  proceed- 
ing.— People  ex  rel.  Brown  v.  Freisch,  153  N. 
Y.  S.  277. 
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ELECTRICITY. 

(N.Y.Snp.)  A  corporation  failine  for  ovei 
20  years  to  taJte  steps  to  construct  wirea  under 
streets,  under  permit  granted  by  city,  held  to 
have  lost,  by  abandonment,  any  rights  under  the 
permit,  and  the  city  may,  by  resolution,  revoke 
the  permission.— New  Xork  BI«ctric  Lines  Oo. 
T.  Gaynor,  153  N.  Y.  S.  244. 

ELEVATORS. 

See  Carriers,  «=9320. 

EMBEZZLEMENT. 

See  Dam&ges,  4=s>20. 

EMINENT  DOMAIN. 

See  Injunction,  «=>110;  Partition.  ®=>100. 

Z.   NATTTRZ:,   EXTENT,    AND   DEUBOA- 
TION  OF  FOWEB. 

®=4I  (N.Y.Sup.)  The  taking  of  land  used  as  a 
stone  qaari7  along  the  palisades  of  the  Hudson 
and  adjoining  the  state  park,  for  the  purpose 
of  preserving  the  scenic  beauty  of  the  river  and 
of  the  park,  is  a  taking  for  a  public  use. — 
Bunyan  v.  Commissioners  of  Palisades  Inter- 
state Park,  153  N.  Y.  S.  622. 

Where  a  stone  quarry  which  state  commis- 
sioners sought  to  condemn  was  to  be  used  for 
public  park  purposes,  the  taking  is  for  a  public 
use,  though  private  adjoining  owners  conmbut- 
ed  a  large  part  of  the  costs.— Id. 

n.   COMFENSATION. 

(A)  Neceaaltr  and  Snfllolenor  in  General. 
$=s>7l  (N.Y.Snp.)  Housing  Act,  t  9,  providing 
for  establishment  of  residence  districts,  held  not 
sustainable  as  exercise  of  power  of  eminent  do- 
main, since  there  was  no  provision  for  compen- 
sation to  owners  of  property  taken.— People  ex 
reL  Lankton  t.  Roberts,  153  N.  Y.  S.  143. 

(B)  Tnldnar      or      Injnrlnv      Property      aa 

Gronnd  lor  Compensation. 

®=»II9  (N.Y.)  Notwithstanding  Rapid  Transit 
Act,  i  21,  subd.  4,  and  section  63,  abutting 
owners  held  entitled  to  compensation  if  sub- 
way is  constructed  in  street,  which  compensation, 
therefore,  need  not  be  awarded  in  street  open- 
ing proceeding. — In  re  New  Street  in  City  of 
New  York,  109  N.  E.  104,  215  N.  Y.  109. 

Legislature  held  to  have  no  power  to  author- 
ize use  of  streets,  for  other  than  a  proper  street 
use,  without  compensation  to  abutting  owners 
'sustaining   special  damages. — Id. 

(C)   Hensnre   ud  Amonnt< 

<8=»I24  (N.Y.Sup.)  Under  Greater  New  York 
Charter,  {  980,  owner  of  building  erected  after 
filing  of  map,  but  before  physical  grading'  of 
street,  held  entitled  to  damages. — In  re  West 
172d  Street  in  City  of  New  York,  153  N.  Y. 
S.  128. 

€=>l4f  (N.Y.Snp.)  An  award  made  by  a  busi- 
ness damage  commission,  on  a  claim  for  dam- 
ages to  the  business  of  truck  farming,  carried 
on  on  land  situated  in  a  reservoir  district, 
held  erroneous,  where  baaed  on  a  finding  that 


since  the  land  was  used  for  a  home,  as  well  ii 
for  business,  the  business  should  bear  half  the 
usable  value  of  the  land.— In  re  Board  of  Wa- 
ter Supply  of  City  of  New  York,  153  N.  Y.  S. 
874. 

III.   PROCEEDINGS   TO   TAKE   PROF* 
ERTT  AND  ASSESS  COM- 
PENSATION. 

«s>262  (N.Y.Sup.)  Conclusion  of  commissionen 
in  proceedings  to  acquire  land  for  a  street  mast 
stand,  unless  injustice  has  been  done  by  disre- 
garding evidence,  or  unless  they  erred  in  the 
theory  of  their  award.— In  re  East  Thirty- 
Sixth  Street  in  City  of  New  York,  153  N.  Y. 
S.  1044. 

XV.  REMEDIES  OF  OWNERS  OF 
PROPERTY. 

4s>274  (N.Y.Sup.)  In  condemnation  proceed- 
ings, under  Laws  1900,  c.  170,  §{  4-8,  land- 
owners can  present  objections  of  law,  but  not  ot 
fact,  and  equity  will  not  enjoin  such  proceed- 
ings where  only  questions  of  law  are  inrolved, 
but  will  enjoin  for  matters  of  fact. — Bnnyan  v. 
Commissioners  of  Palisades  Interstate  Park, 
153  N.  Y.  S.  622. 

«;:»284  (N.Y.Sup.)  The  holders  of  corporate 
bonds  may  sue  to  restrain  the  nnauthoriied 
condemnation  of  land  belonging  to  the  corpora- 
tion, without  having  first  applied  for  relief  ei- 
ther to  the  corporation  or  to  the  mortgage  trus- 
tee.— Bunyan  ▼.  Commissioners  of  Palisades  In- 
terstate Park,  163  N.  Y.  S.  622. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal,  <S=>237 ;  Commerce,  9=>27 ;  Mas- 
ter and  Servant,  «=»87%,  204. 

EMPLOYES. 

See  Municipal  Corporations,  «s»12&-2a(t. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law.  «=>230.  240. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  <S=»53-S3. 

EQUITY. 

See  Action,  ^=»8:  Associations,  ^=>5 ;  Discov- 
ery; Eminent  Domain,  ^=5»2( 4  ;  Injunction: 
Partition;  Reference;  Reformation  of  Instru- 
ments;  Specific  Performance;  Trusts. 


ESTATES. 

See  Descent  tmd  Distribation;  Dower;  Ex- 
ecutors and  Administrators;  Perpetuities: 
Wills. 

ESTOPPEL 

See  Corporations,  iS=»123,  204,  315;  Dower. 
^3  50 ;  Exchange  of  Property,  ®=»8;  Mort- 
gages,  <S=»476;    Taxation,   «=9676;    Trosta, 
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in.  EQmTABX.E  ESTOPPEIk 

(A)  Nature  and  BmentlaU  In  General. 

^=>S3  (N.T.Snp.)  There  can  be  no  estoppel  by 
virtue  o{  an  act  done  unintentionally  against 
one's  will.— Fisher  y.  Mecttanics*  &  Metals  Nat. 
Banlt,  153  N.  T.  S.  786. 

(B)   Greaada  of  Entoppel. 

^=>68  (N.Y.Snp.)  By  defending  in  an  action 
brought  by  defendant  M.  for  breach  of  contract 
made  by  M.  in  part  for  plaintiiTs  benefit,  held, 
that  plaintiff  repudiated  the  contract  and  for- 
feited his  right  to  re<|uire  an  account  from  M. 
with  respect  to  the  judgment  obtained  by  him 
in  such  action. — Devine  ▼.  Melton,  158  N.  Y. 
S.  715. 

<@=972  (N.T.Sup.)  Where  one  of  two  innocent 
persons  must  sustain  a  loss  from  the  wrong  of 
a  third,  such  loss  must,  except  where  tbe  in- 
strument claimed  to  create  the  estoppel  was  ob- 
tained by  common-law  larceny,  fall  on  the  one, 
if  either,  whose  act  has  enabled  such  fraud  to  be 
committed.— Fisher  v.  Mechanics'  &  Metals  Nat 
Bank,  153  N.  Y.  S.  786. 

e=>B3  (N.Y.Snp.)  Occupant  of  mortgaged  prem- 
ises held  estopped  by  representations  made  to 
the  mortgagee  to  assert  claim  thereto  by  ad- 
verse possession  in  the  foreclosure  thereof. — 
United  States  Trust  Co.  of  New  York  t.  Pleas- 
ant Aye.  Bealty  Co.,  153  N.  Y.  S.  6d. 

EVICTION. 

See  Landlord   and  Tenant,   ®=>231. 

EVIDENCE 

See  Animals,  «=»74:  Appeal,  '®=>204,  209,  882, 
927,  1033,  1050,  1094 ;  Assignments,  •=»137 ; 
Attachment,  ®=>47;  Attorney  and  Client, 
<S=>166;  Bail,  €=»34;  Bankruptcy.  <S=>303, 
387 ;  Bills  and  Notes,  <8=>51'7,  525 ;  Brokers, 
«=>38,  86:  Carriers,  «=>35,  63,  104;  Consti- 
tutional liaw,  ®=>311;  Contracts,  $=3l86, 
322;  Corporations,  <S=>121,  432 ;  Costs,  <S=» 
180;  Criminal  I^aw,  <8=>22,  338-549,  594, 
1169,  1170,  1170%;  Customs  and  tisages, 
<e=>17,  19;  Damages,  «=al68,  188;  Death, 
€=>75;  Deieds,  €s»206:  Discovery;  Domicile, 
€=s>lO;  Executors  and  Administrators,  ^=» 
10,  221,  449;  Habeas  Corpus,  «ss>85;  High- 
ways, «=>T9;  Homicide,  <S=>212,  234,  338; 
Husband  and  Wife,  <S=3279;  Intoxicating 
Liquors,  ^»108;  Joint  Adventures,  ^=>5; 
Landlord  and  Tenant,  $=»169;  Larceny,  ®=> 
60;  Malicious  Prosecution.  ®=>58,  6G;  Mas- 
ter and  Servant,  «8=>6,  40,  250%,  265,  269, 
276,  278,  281;  Mechanics'  Liens,  «=»281; 
Money  Received,  €=>19;  Municipal  Corpora- 
tions, <S=>404,  817,  819;  Negligence,  «=»124: 
Physicians  and  Surgeons;  Principal  and 
Agent,  €s922;  Receiving  Stolen  Goods;  Ref- 
ormation of  Instruments,  €=»45;  Release, 
€=957;  Sales,  €=»181;  Specific  Performance, 
<g=»119;  Street  Railroads,  ®=>112,  114; 
Vendor  and  Purchaser,  ®=»44j  Waters  and 
Water  Courses;  WiUs^jS^OS,  55,  58.  93, 
1C3,  166;    Witnesses;    Work  and  Labor. 

Ueception  of,  see  Criminal  Law,  €=>680. 


Z.  JTTDXCIAI.  HOnOX. 

^=9 10  (N.Y.Sup.)  On  demurrer  to  a  complaint 
alleging  that  defendant's  wrongful  act  was  com- 
mitted in  or  near  the  tidal  waters  off  Nantucket 
Shoals,  the  court  cannot  talce  judicial  notice 
that  it  was  on  tbe  high  seas. — Fin  ley  v.  Atlan- 
tic Transport  Co.,  153  N.  Y.  S.  439. 
«=»35r  (N.Y.Sup.)  The  courts  will  not  take 
judicial  notice  of  tbe  acts  of  a  foreign  I^egis- 
lature,  or  determine  their  application  to  a  par- 
ticular ordinance. — Orr  y.  Baltimore  &  Ohio 
R.  Co.,  153  N.  Y.  S.  920. 

rV.  HEUBVANC'r.MATEBIAI.ITT.AXD 
COBIPETENCY  IN  GEMERAI.. 

(A)  Facta  la  Isaac  aad  Rele-ramt  ta  lasaea. 

4=3 1 16  (N.Y.Snp.)  In  an  action  for  a  balance 
due  for  work  and  labor,  where  plaintiff  showed 
the  value  of  such  services  by  testifying  to  an 
accounting,  which  included  all  past  transac- 
tions, which  defendant  denied,  it  was  proper  to 
permit  the  defendant  to  go  into  all  past  indebt- 
edness.— Dohan  y.  Myrtle  Bowman,  Inc.,  153 
N.  Y.  S.  675. 

V.   BEST  AND  SEComDABY  EVIOENOE. 

€=>I83  (N.Y.Sup.)  On  issue  of  whether  money 
was  loaned  defendant  or  third  party,  testimony 
as  to  contents  of  telegram  from  defendant  solic- 
iting loan  held  erroneous;  tlie  loss  or  destruc- 
tion of  tbe  telegram  not  being  shown.— lioss  y. 
McCarthy,  153  N.  Y.  S.  104. 

«=»I83  (N.Y.Sup.)  Eyidence  held  not  sulficient 
to  show  that  a  letter  could  not  be  produced,  so 
as  to  render  admissible  secondary  evidence  of 
iU  contents.— Cole  y.  Canno,  163  N.  Y.  S.  057. 
Before  a  party  can  give  secondary  evidence 
of  the  contents  of  a  writing,  he  must  show 
that  he  has  in  good  faith  exhausted  to  a  rea- 
sonable degree  all  sources  of  information  and 
means   of  discovery  accessible   to  him. — Id. 

X.   SOCUMEHTART   EVinENOE. 

(A)  Publle    or   Ofllctal   Acts,   Froceedlaarat 
Records,  and  Certtllcatea. 

4=s333  (N.Y.Sup.)  In  action  for  publication 
charging  plaintiff  with  selling  Miracle  Wheat 
at  $1  a  pound,  reports  of  United  States  Depart- 
ment of  Agriculture  as  to  such  wli^at,  kept  as 
required  by  Rev.  St  U.  S.  §§  520,  526  (Comp. 
St  1913,  §J  788,  818),  receivable  in  evidence 
under  Code  Civ.  Proc.  |  944,  and  Act  Feb.  9, 
1889,  c  122,  25  Stat.  659  (U.  S.  Comp.  St 
1913,  {  789),  for  any  proper  purpose,  held  ad- 
missible.—Russell  y.  Broolilyn  Daily  Eagle,  153 
N.  Y.  S.  450. 

(C)   Private  'Writtnva  and  PabUoattons. 

®=»354  (N.Y.Sup.)  Entries  in  one  partner's 
books  by  his  employes  held  not  evidence  against 
the  other  partners  in  action  between  the  part- 
ners, •  without  proof  that  they  correctly  record- 
ed partnership  tran8actions.-HSligo  Furnace  Co. 
V.  Ouinn,  153  N.  Y.  S.  109. 
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XI.  PABOI.  OR  EXTRINSIC  EVmENCE 
AFFECTING  WRITINGS. 

(O)   Separate    or    Snbaeqnent    Oral    Acree- 
ment. 

$=»44l  (N.Y.Sup.)  Parol  evidence  of  an  agree- 
ment that  a  maker  of  notes  should  have  the 
right  to  direct  the  disposal  of  the  collateral 
held  inadmissible,  where  the  notes  gave  such 
right  to  the  payee. — Union  Bank  of  Brooklyn 
T.  Fleitmann,  153  K.  X.  S.  929. 

XH.   OPINION  EVIDENCE. 

(B)   Snbjects  ol  Bxpert  TestlmoiiT. 

^=>507  (N.Y.Sup.)  In  servant's  action  for  in- 
jury while  raising  telephone  pole,  expert  testi- 
mony as  to  the  number  of  men  usually  needed 
to  raise  pole  of  such  diinensions,  under  prevail- 
ing weather  conditions,  held  inadmissible. — Hall 
V.  New  York  Telephone  Co.,  153  N.  Y.  S.  22. 
®=508  (N.Y.Sup.)  To  warrant  admission  of 
opinion  of  expert  witnesses,  the  subject  must  be 
one  of  science  or  skill,  or  one  of  which  observa- 
tion and  experience  have  given  witnesses  op- 
portunity and  means  of  knowledge  which  exist 
in  reasons  rather  than  descriptive  facts.— HaU 
T.  New  York  Telephone  Co.,  153  N.  Y.  S.  22. 
^p528  (N.Y.Sup.)  In  action  by  tenant  for  gas 
poisoning,  questions  asked  her  attending  physi- 
cian as  to  the  cause  of  her  condition  held  im- 
properly excluded.— Pincus  v.  Schlechter,  153 
N.  Y.  S.  67. 

(D)  Bzamlnatlon  of  Bxperta. 

9=9553  (N.Y.Sup.)  In  an  action  against  a 
brewing  company  for  death  of  its  employe  by 
inhaling  wood  alcohol  fumes  while  varnishing 
a  beer  vat,  a  hypothetical  question  propounded 
to  medical  witness  concerning  symptoms  of  de- 
cedent held  not  improper  as  requiring  such  wit- 
ness to  draw  inferences  of  fact. — ^Hess  v.  Bem- 
heimer  &  Schwartz  Pilsener  Brewing  Co.,  153 
N.  Y.  S.  327. 

(F)  Kffeet  of  Opinion  Bvldence. 

«=»570  (N.Y.Sup.)  Expert  testimony  is  not  of 
great  probative  force,  and  the  jury  is  not  bound 
to  accept  it  even  where  uncontradicted  by  di- 
rect evidence.— Francey  v.  Rutland  K.  Co.,  153 
N.  Y.  S.  151. 

€=>S7I  (N.Y.Sup.)  Commissioners,  in  proceed- 
ings to  acquire  land  for  a  street,  are  not  bound  to 
accept  the  fewest  estimate  of  any  expert  called 
by  the  city  or  any  expert,  though  uncontradict- 
ed.—In  re  East  Thirty-Sixth  Street  in  City  of 
New  York,  153  N.  Y.  S.  1044. 

XIV.   WEIGHT  AND  SUFFIOIENOT. 

<8=589  (N.Y.Sup.)  Where  the  testimony  of  the 
two  parties  is  contradictory,  the  jury  is  espe- 
cially bound  to  consider  the  appearance  of  the 
witnesses,  the  probabilities  of  the  two  stories, 
and  the  corroborating  evidence.— Levine  v.  Spie- 
gel, 153  N.  Y.  8.  827. 

EXAMINATION. 

See  Discovery,  $=>40,  43;    Evidence.  9=3553 : 
Witnesses,    «=»297. 


EXCEPTIONS. 

See    Appeal,    «=>274;    Deeds,    «=»138;    New 
Trial,  «=»168. 

EXCHANGE  OF  PROPERTY. 

«=»6  (N.Y.Sup.)  Where  plaintiff,  suing  for 
breach  of  contract  for  exchange  of  land,  was  un- 
able to  perform  by  reason  of  a  restriction  on  tb« 
land,  defendant's  failure  to  appear  and  object 
thereto  on  the  date  for  exchanging  deeds,  did 
not  render  plaintiff's  deed  a  suliicient  perform- 
ance to  support  its  action  against  defendant.— 
Link  Itcalty  &  Const.  Co.  v.  Public  Const  Co, 
163  N.  Y.  S.  1032. 

Where  defendant,  had  it  appeared  at  time  set 
for  exchange  of  deeds  by  contract  with  piaictiS 
for  exchange  of  land,  could  not  have  known, 
and  BO  not  have  objected,  that  there  was  a  re- 
striction on  plaintiff's  land  contrary  to  contract, 
that  fact  was  immaterial  to  give  plaintiff  a 
right  of  action  for  defendant's  breadi. — Id. 

e=>8  (N.Y.Sup.)  Plaintiff's  inability  to  perform 
in  compliance  with  contract  for  exchange  of 
land  with  defendant,  held  fatal  to  recovery,  al- 
though not  pleaded  by  defendant. — ^Link  Realty 
&  Const  Co.  V.  Public  Const  Co.,  153  N.  Y.  S. 
1032. 

Where  plaintiff,  which  aued  for  breach  of  con- 
tract to  exchange  realty,  could  not  itself  per- 
form on  account  of  a  restriction  on  its  land,  the 
fact  that  defendant  intended  to  use  the  lapd  for 
a  purpose  which  the  restriction  would  not  af- 
fect was  immaterial  to  perfect  plaintiiTs  right 
to  recover.— Id. 

Where  plaintiff  sued  for  breach  of  a  contract 
to  excliange  land,  while  yet  unable  to  perform 
by  reason  of  a  restriction  on  its  own  land,  the 
fact  that  public  records  showed  the  restric- 
tion did  not  estop  defendant  to  raise  the  objec- 
tion.— ^Id. 

EXCHANGES. 

See  Executors  and  Administraton,  1&-1II. 

EXECUTION. 

See  Courts,  (&=>190. 

X.  SUPPLEMENTARY  PROCEEDINGS. 

®=>4I6  (N.Y.Sup.)  After  an  order  appointing 
a  receiver  a  judgment  debtor  could  not  be  pun- 
ished for  any  disobedience  of  an  injunction  or- 
der obtained  in  the  original  order  for  his  ex- 
amination in  supplementary  proceedings,  sint-e 
the  injunction  order  continued  only  till  such 
further  order. — Moynihan  v.  Devaney,  153  X. 
Y.  S.  670. 

9=9417  (N.Y.Sup.)  A  judgment  debtor,  who  on 
bis  examination  in  supplementary  proceedings 
answered  the  questions  directly  and  stated  un- 
der oath  that  he  did  not  then  own  the  property 
in  question,  could  not  be  punished  for  a  con- 
tempt merely  because  his  testimony  as  to  his 
ownership  was  false.— Moynihan  v.  Devaney, 
ll>3  N.  Y.  S.  670. 

«=>4I7  (N.Y.CityCt)  Where  an  order  appoint- 
ing a  receiver  did  not  provide  for  continuance 
of  an  injunction,  held,  that  the  judgment  debtor 
could  not   be  ,held  ■  in   contempt   for  Tiolating 
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an  injunction  contained  in  the  original  order 
for  his  examination. — Moynihan  v.  Devaney, 
163  N.  Y.  S.  666. 

A  judgment  debtor  cannot  be  adjudged  in  con- 
tempt for  refusing  to  deliver  property,  where 
the  title  is  in  dispute  and  no  demand  has  been 
made.— Id. 

The  court  held  to  have  jurisdiction  to  punish 
a  judgment  debtor  for  his  willful  and  premedi- 
tated evasion  of  a  statement  concerning  his 
property,  as  well  as  for  suppressing  the  fact 
of  his  ownership  of  property  when  interrogated 
thereon. — Id. 

€=34 1 8  (N.Y.City  Ct.)  An  order  to  show  cause 
held  broad  enough  to  bring  the  case  within  Ju- 
diciary Law,  i  753,  subd.  8,  relative  to  civil 
contempt — Moynihan  v.  Devaney,  153  N.  Y.  S. 
660. 

<3=4I9  (N.Y.City  Ct)  Under  the  evidence  in 
contempt  proceedings,  held,  that  tho  judgment 
debtor  should  be  fined  in  the  amount  of  the 
judgment  which  his  acts  impaired,  together  with 
interest  and  costs,  and  be  committed  to  the 
county  jail  until  the  fine  be  paid  or  he  be 
discharged  accordiiig  to  law.— Moynihan  v.  De- 
vaney, 153  N.  Y.  S.  666. 

XI.  EXEOUTION  AGAINST  THE 
FERSON. 

®=>445  (N.Y.Sup.)  Agreement  of  judgment 
debtor,  arrested  on  execution,  to  pay  the  judg- 
ment in  installments,  held)  not  a  satisfaction  of 
the  judgment,  entitling  him  to  restrain  rearrest, 
under  Code  Civ.  Proc.  5S  1494,  1495.— Savage 
V.  Sully,  158  N.  T.  S.  632. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Almtement  and  Revival,  ®=»73;  Appeal, 
4=»151;  Banks  and  Banking,  9=7801;  Con- 
tracts, <S=9337 ;  Courts,  «=»200%;  Descent 
and  Distribution;  Municipal  Corporations, 
<S=404;   Wills. 

n.  APPOINTMEMT,    QITAUFICATION, 
AND  TENURE. 

«=»rO  (N.Y.Sup.)  Within  Code  Civ.  Proc.  | 
2476,  as  to  jurisdiction  to  grant  letters  of  ad- 
ministration, the  residence  of  the  decedent  is  a 
question  of  fact.— Webster  v.  M.  W.  Kellogg 
Co,  153  N.  Y.  S.  800. 

Eividence  held  to  make  qaestion  for  jury,  and 
to  support  its  finding  that  plaintiff's  intestate 
resided  in  county  where  letters  of  administra- 
tion were  granted,  though  working  in  another 
state. — Id. 

«=»29  (N.Y.Sup.)  The  icnnance  of  letters  of  ad- 
ministration by  the  Surrogate's  Court  could  be 
attacked  in  an  action  by  the  administratrix  only 
for  fraud  or  collusion,  but  the  establishment  of 
actual  fraud  was  not  essential. — ^Webster  v.  M. 
W.  Kellogg  Co.,  153  N.  Y.  S.  800. 
«=»35  (N.Y.Sur.)  That  sons  of  decedent,  now 
her  administrators,  took  from  her  for  themselves 
and  a  sister,  to  the  exclusion  of  another  sister, 
a  gift  ct  all  their  mother's  property  when  her 
competency  was  questionable  authorized  a  revo- 
cation of  the  letters  of  administration. — In  re 
Kirchner,  153  N.  Y.  S.  1091. 


«=935  (N.y.Sur.)  Under  Code  Civ.  Proc.  { 
2685,  subd.  1,  held,  that  the  election  of  an  exec- 
utor and  trustee  to  claim  his  regular  commis- 
sion by  filing  a  renunciation  under  Code  Civ. 
Proc.  S§  2730,  3320,  of  a  money  legacy,  did  not 
call  for  revocation  of  his  letters  testamentary. — 
In  re  PuUtzer's  Estate,  153  N.  Y.  S.  1100. 

m.  ASSETS.  apjPraisaii,  anb  in. 

VENTOBT. 

9=>44  (N.Y.)  Seat  in  Stock  Exchange  purchas- 
ed with  firm  funds,  but  standing  in  name  of  a 
partner  who  by  will  directed  his  executor's  co- 
partner and  a  third  person,  to  sell  the  seat  must 
be  sold  by  the  executors  as  such. — In  re  Uearns, 
108  N.  K.  816,  214  N.  Y.  428. 

IV.  0OI.I.ECTION  AND  BIANAOEBSENT 
OF   ESTATE. 

(B)   Real  Property  and  Interests  Therein. 

<3=>I34  (N.Y.Sup.)  Under  Code  Ov.  Proc.  S 
2672,  the  executrix  of  the  owner  of  a  lease  for 
years  may  enforce  any  covenant  thereof  for  the 
benefit  of  the  esUte.— Walker  t.  Bradley,  168 
N.  Y.  S.  686. 

(C)  Personal  Propertr. 

<S=»I69  (N.Y.Sup.)  C,  loaning  to  H.  on  a  sav- 
ings bank  passbook,  in  H.'s  individual  name,  in 
good  faith  and  witnout  notice,  got  title,  though 
the  deposit  was  of  an  estate  of  which  H.  was 
executor.— Wickenheiser  v.  Colonial  Bank,  153 
N.  Y.  S.  1035. 

VX.  AIXOWANOE  AND  PAYMENT  OP 
OI.AIMS. 

(A)  UaJtllltlea   of   Estate. 

$=>221  (N.Y.Sup.)  A  claim  for  board  and  lodg- 
ing, presented  by  the  son-in-law  of  intestate, 
must  be  established  by  clear  and  satisfactory 
proof,  where  it  had  grown  stale  in  deceased's 
lifetime;  no  bill  or  claim  ever  having  been 
presented.— In  re  Dole,  153  N.  Y.  S.  895. 

(B)   Presentation  ana  Allowance. 

^=f2Al  (N.Y.Sup.)  The  allowance  of  a  claim 
by  the  administrator  prima  facie  establishes  its 
validity.— In  re  Dole,  153  N.  Y.  S.  895. 

Vm.  SAIJSS  AND  CONVETANGES  UN- 

DEB  ORDEB  OF  COUBT. 

(O)  Sale. 

®=>388  (N.Y.Sup.)  A  conveyance  to  persons 
who  conveyed  to  plaintiff  was  void  as  to  a  de- 
fendant, under  Real  Property  Law  1806,  {  241, 
when  not  recorded  until  after  recording  of  the 
deed  to  defendant,  a  purchaser  in  good  faith  in 
proceedings  in  Surrogate's  Court,  under  Code" 
Civ.  Proc.  f  2749,  who  took  and  retained  pos- 
session.—Hatcher  v.  Brunt,  153  N.  Y.  S.  707. 

X.  ACTIONS. 

9=9434  (N.Y.Snp.)  In  a  suit  by  executors  for 
damages  for  deceit  practiced  upon  the  testator, 
held  that  under  Code  Civ.  Proc.  i  606,  a  de- 
mand arising  out  of  tiie  contract  after  the 
death   of   the  testator  cannot  be  set  up  as  a 


For  cases  In  Dec.  Dig.  A  Am  Dig.  Key  No-  Series  &  Indexes  see  same  topic  and  KBT-NUHBBR 


Digitized  by 


Google 


Ezeottton  and  Adm'»s 


163  NEW  TORS  SCFPLBHBNT 


U82 


counterclaim.— Fletcher  t.  MacOinnias,  158  N. 
Y.  S.  581. 

A  contract  whereby  testator  was  to  discharge 
claims  against  a  mine  up  to  a  certain  amount 
held  not  to  obligate  him  to  pay  the  entire  sum ; 
hence,  in  an  action  by  bis  execntors,  defendant 
could  not  counterclaim  for  disbursements  made 
after  testator's  death.— Id. 
<S=>443  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
532,  denial  of  allegation  that  letters  of  admin- 
istration were  duly  issued  held  to  raise  an  issue 
as  to  the  jurisdiction  of  the  Surrogate's  Court. 
—Webster  v.  M.  W.  KeUogg  Co.,  153  N.  Y.  S. 
800. 

^=»449  (N.Y.Sup.)  Where  due  issuance  of  let- 
ters of  administration  was  denied,  plaintiff  held 
bound  to  prove  facta  conferring  jurisdiction  to 
grant  such  letters,  under  Code  CJiv.  Proc.  {  532. 
—Webster  v.  M.  W.  Kellogg  Co.,  163  N.  Y.  S. 
800. 

XI.  ACCOimTXNO  AND  SETTLEMENT. 

(A)  Dnty  to  Account. 

$=9460  (N.Y.Sup.)  One  having  a  contingent  in- 
terest in  an  estate  is  entitled  to  compel  an  ex- 
ecutrix to  account — In  re  Bearse,  153  N.  Y.  S. 
514. 

(B)  Proceedtnv*  'or  Accoantlnac. 
®=»473,  474  (N.Y.)  A  petition  by  executors  for 
an  accounting  accompanied  by  their  account  as 
provided  by  Code  Civ.  Proc.  §  2728,  and  ob- 
jections thereto,  are  the  pleadings. — In  re 
Hearns,  108  N.  E.  816,  214  N.  Y.  426. 

IB)  Statins,    Bettlins,    Openlnv,    and    Be* 
▼lew. 

(3s>5IO  (N.Y.Sup.)  On  appeal  from  an  order 
denying  a  petition  to  compel  an  executrix  to 
account,  the  only  question  for  decision  is  wheth- 
er the  petitioner  bad  an  interest  in  the  estate; 
hen(«  it  is  unnecessary  for  the  court  to  deter- 
mine the  exact  nature  of  the  interest— In  re 
Bearse.  153  N.  Y.  S.  514. 

XII.  FOBEION  AND  ANOII.Z.ART  AO- 

KINISTRATION. 

$=>5I8  (N.Y.Sur.)  Where  testator  executed  his 
will  in  and  died  a  resident  of  Peru,  by  Code  Civ. 
Proc.  {  2631,  ancillary  letters  of  administration 
with  will  annexed  in  New  York  were  to  be  di- 
rected to  the  one  entitled  to  possession  of  the 
personalty  in  Peru,  unless  another  applying 
therefor  filed  with  his  petition  an  instrument 
executed  by  the  persons  there  entitled,  authoriz- 
ing petitioner  to  receive  ancillary  letters. — In  re 
PrevoBt's  Estate,  153  N.  Y.  S.  1092. 

On  application  for  ancillary  letters  of  admin- 
istration with  the  will  annexed  of  a  testator  res- 
•ident  in  Peru  at  his  death,  competent  proof  was 
to  be  furnished  of  the  laws  of  Peru,  from  which 
the  authority  of  the  persons  entitled  to  posses- 
sion of  the  estate  in  Peru  was  derived.— Id. 

The  law  of  the  domicile  of  the  testator  governs 
an  application  for  ancillary  letters  of  administra- 
tion with  the  will  annexed,  where  the  estate 
is  composed  of  personalty.— Id. 

EXEMPTIONS. 

See  Cemeteries,  4=»5 ;  Municipal  Oorpoiatloiis, 
«=9442,  967;   Taxation,  «=»204,  872. 


EXPERT  TESTIMONY. 

See  Evidence,  «=»507-553,  570,  671. 

EXPLOSIVES. 

«=»I2  (N.Y.Sup.)  Party  excavating  In  street 
whose  blast  broke  water  main,  flooding  plain- 
tiffs cellar,  held*  neither  negligent  nor  guilty  of 
trespass.— Conron  v.  Fox,  153  N.  Y.  S.  425. 

Admission  by  defendant  that  "there  was  an 
overcharge  of  powder  on  the  job"  held  not  suffi- 
cient evidence  of  negligence  in  connection  with 
blasting  to  support  a  recovery. — ^Id. 

EXPULSION. 

See  Associations,  9=>10. 

EXTRADITION. 

See  Habeas  Corpus,  9=>92,  113. 
H.  INTERSTATE. 

®=924  (N.Y.Sup.)  When  prescribed  conditions 
are  fulfilled,  it  becomes  the  duty  of  the  execu- 
tive of  the  state,  to  which  a  person  has  fled, 
to  arrest  him  and  deliver  him  to  the  agent  of 
the  demanding  state.— People  ex  rel.  Marshall  t. 
Moore,  153  N.  Y.  S.  10, 

«=»32  (N.Y.Sup.)  The  indictment  contemplated 
by  Rev.  St  U.  S.  g  6278  (U.  S.  Comp.  St  1913. 
{  10126),  relative  to  extradition,  is  one  found 
in  ttie  due  course  of  procedure  in  the  demand- 
ing state.— People  ex  rel.  Marshall  v.  Moore,  153 
N.  Y.  a.  10. 

Indictment  for  stealing  held  sufficient  onder 
the  statutes  of  Massachusetts,  though  it  would 
not  be  sufficient  in  New  York. — Id. 

Where  indictment  against  person  Bought  to 
be  extradited  is  certified  by  the  Governor,  it 
need  not  show  where  the  crime  took  place,  or 
that  accused  was  within  the  demanding  state. 
—Id. 

(3=>34  (N.Y.Sup.)  On  requisition  from  Gover- 
nor of  another  state,  held,  that  certified  copy 
of  statutes  of  such  state  was  not  required  to 
be  presented  to  the  Governor  of  this  state.— 
People  ex  rel.  Marshall  v.  Moore,  153  N.  Y.  S. 
10. 

®=>35  (N.Y.Sup.)  An  Indictment  against  a  per- 
son sought  to  be  extradited,  duly  certified,  was 
conclusive  in  the  absence  of  fraud,  and  justifinl 
a  warrant  of  arrest  by  the  Governor  .of  this 
state.— People  ex  rel.  Marshall  t.  Moore,  153 
N.  Y.  S.  10. 

^^36  (N.Y.Sup.)  A  warrant  Issued  by  the 
Governor  pursuant  to  a  requisition  from  the 
Governor  of  another  state  prima  facie  author- 
ized the  arrest  of  a  person  and  his  delivery  to 
the  agent  of  the  demanding  state. — People  ex 
rel.  Marshall  y.  Moore,  153  N.  Y.  S.  10. 
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FALSE  IMPRISONMENT. 

See  MalicioQs   Prosecution,   ®=>58. 

Z.  CIVIL  UABIUTT. 
(B)   Aetlons. 

®=323  (N.Y.Sup.)  In  an  action  for  false  Impria- 
onment  and  malicious  prosecution,  defendant 
could  show  the  extent  and  nature  of  the  author- 
ity conferred  upon  his  employes,  who  caused 
plaintifTs  arrest. — Rudolph  y.  Shoemaker,  153 
N.  Y.  S.  847. 

iS=>24  (N.Y.Sup.)  Defendant,  in  action  for 
false  imprisonment  and  malicious  prosecution, 
conld  show  what  instructions  were  given  to  his 
employes  upon  the  subject  of  the  arrest  of  per- 
sons in  general. — Rndolph  y.  Shoemaker,  153 
N.  T.  S.  847. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  4=927;  Master  and  Servant, 
<8=>87%. 

FEES. 

See  Officers.  «=>98. 

FEE  SIMPLE. 

See  Wills,  <S=s>601. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  <S=»190. 

FINDINGS. 

See  Appeal,  «s>1122. 

FINES. 

See  Execation,  «=»419. 

FIRE  ESCAPES. 

See  Health;   Master  and  Servant,  «=9ll5,  276. 

FIRES. 

See  Arbitration  and  Award.  «=»20,  04 ;  Land- 
lord and  Tenant,  <S=9l66,  168;  Railroads, 
«=s>465. 

FIXTURES. 

«=»27  (N.Y.)  Parties  may  contract  that  per- 
manent erections  placed  by  one  party  on  the 
land  of  another  shall  belong  to  the  former.— 
Melton  v.  FuUerton  Weaver  Realty  Co.,  108  N. 
E.  849,  214  N.  Y.  671.  ,    .     .  „. 

A  contract  for  the  sale  and  removal  of  a  build- 
ing and  payment  of  the  price  passes  title  to  the 
building  as  a  whole.— Id. 

®=>3I  (N.Y.Sup.)  A  purchaser  of  trade  fix- 
tures of  a  tenant  at  a  foreclosure  sale  stands 
in  no  better  position  than  did  the  mortgagee  as 
to  right  of  removal.— Shiels  v.  Byrd,  153  N.  Y. 
S.  728. 

4=932  (N.Y.)  Contract  for  sale  and  removal  Of 
a  building  held  to  give  the  contractor  the  right 


to  continue  work  nntil  a  designated  date  if  by 
diligence  the  work  has  not  been  completed  on  or 
before  a  prior  date. — Melton  v.  FuUerton  Weav- 
er Realty  Co,  108  N.  B.  849,  214  N.  Y.  671. 

4=932  (N.Y.Snp.)  In  the  absence  of  agreement 
a  tenant  may  remove  fixtures  before  the  termina- 
tion of  his  tenancy,  provided  the  removal  will 
not  materially  injure  the  freehold.— Shiels  v, 
Byrd,  153  N.  Y.  S.  728. 

A  tenant's  right  to  remove  trade  fixtures  ex- 
pires with  the  termination  of  the  lease. — ^Id. 


FORECLOSURE. 

See    Mechasics'    Ldena,    4=»281; 
4=9l22,  144,  394-580. 


Mortgages, 


FOREIGN  CORPORATIONS. 

See  Corporations,  4=»639-668. 

FOREIGN  JUDGMENTS. 

See  Judgment,  4=>829. 

FORGERY. 

See  Subrogation. 

FRANCHISES. 

See  Municipal  Corporations,  4=»661 ;  Taxation. 
«=»117.  145. 

FRAUD. 

See  Attachment,  4=340,  47;  Brokers,  4=>34; 
Contracts,  4=266;  Corporations,  4=>117, 
210;  Executors  and  Administrators,  4=>29; 
Frauds,  Statute  of;   Vendor  and  Purchaser. 

I.  BEOEPTION   CONSTITUTING 

FRAUD,  AND  I.IABIUTT 

THEREFOa. 

9»3  (N.Y.Snp.)  The  essential  constituents  of 
an  action  based  on  fraud  are  representation, 
falsity,  scienter,  deception,  and  injury. — Deyo  v. 
Hudson,  153  N.  Y.  S.  693. 

4=»I2- (N.Y.Sup.)  A  promise  by  defendants' 
agent  to  notify  plaintiff  if  a  member  of  plain- 
tiff's firm  did  any  more  trading  in  stocks  in 
defendants'  office,  not  being  a  statement  of  an 
existing  fact,  could  not  be  the  basis  of  a:n  ac- 
tion for  fraud.— Deyo  v.  Hudson,  163  N.  Y.  S. 
693. 

4=9(6  (N.Y.Sup.)  Fraud  could  not  be  predicat- 
ed on  ue  fact  that  defendants'  a^ent  tailed  to 
disclose  that  a  member  of  plaintiff's  firm  was 
trading  in  stocks  with  defendants,  where  the 
agent  was  not  questioned  with  reference  thereto. 
—Deyo  V.  Hudson,  153  N.  Y.  S.  693. 

4=9 1 8  (N.Y.Sup.)  Suppression  is  a  "fraud" 
only  wnen  the  concealment  is  of  material  facts 
and  there  is  such  relation  existing  that  one  party 
owes  a  duty  to  give  full  information  to  the 
other.— Deyo  v.  Hudson,  163  M.  Y.  S.  693. 
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FRAUDS,  STATUTE  OF. 

See  Appeid,  «=»173;   Tniste,  <S=>92^. 

I.  AOREEBCENTS  IN  CONSIDERATION 
OF  MABRIAOE. 

<S=92  (N.Y.Sur.)  Under  Personal  Property  Law, 
S  31,  every  oral  agreement  made  in  considera- 
tion of  marriage,  except  mutual  promises  to 
marry,  is  yoid.— In  re  Hibbard,  lS3  N.  T.  S. 
1097. 

VIH.  REQUISITES  AND  SUFFICXENOT 
OF  WRITING. 

9s3lil  (N.Y.Snp.)  Correspondence  between 
seller  and  buyer  of  goods,  had  after  the  sale, 
held  not  to  constitute  the  memorandum  required 
by  the  statute  of  frauds  as  showing  disagree- 
ment as  to  the  kind  and  quality  of  goods  order- 
ed.— Bauman  v.  Mendle-Lunepp  Co.,  153  N.  Y. 
a.  896. 


IX. 


OPERATION  AND  EFFECT  OF 
STATUTE. 


^=>I28  (N.Y.Snp^)  An  agreement  between  a 
landlord  and  tenant  as  to  the  cost  of  repairs 
made  after  the  lease  held  not  within  the  stat- 
ute of  frauds. — Heyland  t.  Mehler-Fulton  Co., 
153  N.  Y.  S.  9ia 

«=>I39  (N.Y.Sup.)  Real  Property  Law,  §  242, 
making  a  writing  signed  by  the  tenant  essen- 
tial to  the  surrender  of  a  lease  for  more  than 
one  year,  does  not  apply  where  there  is  an  ac- 
tual surrender  and  acceptance,  as  distinguished 
from  a  mere  oral  agreement  to  accept  a  surren- 
der.—Zipser  V.  Dunst,  153  N.  Y.  S.  394. 

FUGITIVE  FROM  JUSTICE. 

See  Extradition;   Habeas  Corpus,  4=>92. 

GAML 

See  Indians. 

<@=8  (N.Y.Sup.)  The  penalty  for  violating  Con- 
servation Law,  §J  176,  178,  as  amended  by  Laws 
1913,  c.  508,  imposed  by  section  l82,  cannot  be 
recovered,  unless  the  act  of  the  defendant  is 
expressly,  and  not  impliedly,  prohibited.— Peo- 
ple V.  Bisbee,  153  N.  Y.  S.  993. 

Conservation  Law,  §  176,  prohibiting  the  tak- 
ing of  game  except  as  therein  authorized,  and 
section  17S,  forbidding  common  carriers  from 
transporting  game  without  a  shipping  permit, 
apply  only  to  acts  within  the  state.— Id. 

Conservation  Law,  $  178,  subd.  4,  does  not 
apply  to  one  who  shipped  game  from  out  the 
state  to  himself  within  the  state,  but  was  not 
shown  to  have  received  it  in  the  state. — Id. 

Conservation  Law,  f  l78,  does  not  prohibit 
the  importation  of  game  in  a  manner  other  than 
as  permitted  by  it. — Id. 

GAMING. 

See  Sales,  ®=9397. 

GARNISHMENT. 

See  Records,  <8=>14;  Trusts,  <Ss>151. 


GAS. 

See  Evidence,  €=3528;  Municipal  CorponttioD\ 
<S=»661.    680-682. 

GOOD  FAITH. 

See  Corporations,  €=»314,  316b 

GOODS. 

See  Carriers,  «=»53-197. 

GOOD  WILL 

See  Partnership,  «5>310. 

GRAND  JURY. 

See  Prohibition,  €=s>10. 

GRANTS. 

See  Navigable  Waters. 

GUARANTY. 

See  Indemnity. 

I.  REQUISITES  AND  VAIJDITT. 

4s»2  (N.Y.Sup.)  In  an  action  on  a  French  con- 
tract of  guaranty,  held,  that  it  was  no  defense 
that  the  German  law,  by  reason  of  the  present 
war,  prohibited  payment  of  the  debt  by  the  prin- 
cipal debtor,  a  German  corporation,  to  the 
French  creditor. — Compagnie  Ginirale  de  Four- 
rures  &  Pelleteries,  Anciens  Establissementi 
Haendler  &  Fils.  y.  Simon  Herzig  tk  Sons  Co., 
153  N.  Y.  S.  717. 

n.  CONSTRUCTION  AND  OPERATIOIT. 

$=b28  (N.Y.Sup.)  Where  the  obligations  of  de- 
fendants on  a  French  contract  of  guaranty  had 
been  extended  by  the  French  law,  held,  that  no 
cause  of  action  had  accrued  as  against  defend- 
ants, there  being  no  requirement  to  perform 
elsewhere  than  in  France. — Compagnie  G*n#r- 
ale  de  Foorrures  &  Pelleteries,  Anciens  Estab- 
lissements  Haendler  &  Fils,  t.  Simon  Herxig 
&  Sons  Ca,  153  N.  Y.  S,  717. 
&=>30  (N.Y.Sup.)  An  agreement  held  an  abso- 
lute guaranty  of  the  payment  of  a  note,  making 
defendant  liable  if  it  be  not  paid  at  maturity.— 
Westchester  Mortgage  Co.  v.  Thomas  B.  Mcln- 
tire,  153  N.  Y.  S.  437. 

<S=936  (N.Y.Sup.)  Where  the  liabiUty  of  a  guar- 
antor is  not  expressly  limited  by  the  terms  of 
the  guaranty,  it  is  deemed  coextensive  with  ttiat 
of  the  principal. — Compagnie  66n€rale  de  Four- 
rures  &  Pelleteries,  Anciens  Establissementi 
Haendler  &  Fils.  t.  Simon  Henig  &  Sons  COi 
153  N.  Y.  S.  m. 

IV.   REMEDIES  OF  CREDITORS. 

<8=»82  (N.Y.Sup.)  Where  an  agreement  guar- 
anteeing payment  of  a  note  accompanied  it,  the 
guaranty  could  be  enforced  by  any  person  enti- 
tled to  enforce  payment  of  the  note. — West- 
chester Mortgage  Co.  y.  Thomas  B.  Mclntire, 
153  N.  Y.  S.  437. 

<8=>85  (N.Y.Sup.)  Under  Code  Civ.  Proc  {  534, 
a  plaintiff  may  set  forth  the  guaranty  sued  on 
in  full  and  have  the  benefit  of  every  inference  of 
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which  it  is  NBceptible.— Westchester  Morteage 
Co.  y.  Thomas  B.  Mclntire,  1B3  N.  T.  S.  437. 

In  a  suit  on  a  guaranty  for  the  payment  of  a 
note,  it  is  not  necessarjr  to  allege  presentment, 
demand,  protest,  or  notice,  regardless  of  wheth- 
er the  instrument  was  owned  by  the  original 
payee  or  plaintiff.— Id. 

GUARDIAN  AND  WARD. 

See  Insane  Persons,  4=»43. 

HABEAS  CORPUS. 

See  Prohibition,  $=>5. 

I.  NATtneui  Ain>  oBomros  of 

REBIKDT. 

^=»3I  (N.T.)  Where  relator  had  once  been  tried 
for  the  homicide,  he  is  entitled  on  habeas  corpus 
to  have  determined  whether  a  subsequent  trial 
under  an  indictment  charging  a  higher  degree 
would  constitute  second  jeopardy. — People  ex 
rol.  Bullock  V.  Hayes,  109  N.  B.  77.  215  N.  Y. 
172. 

n.  JITBISDIOTION.    PROCEESENOS, 
AND  RELIEF. 

<8=>83  (N.T.Sup.)  Relator  held  to  have  a  right, 
on  return  of  the  writ  of  habeas  corpus  issued 
pursuant  to  Cr.  Code  Proc.  S  827,  to  traverse 
the  finding  on  the  jurisdictional  question  wheth- 
er he  was  within  the  demanding  state  when  the 
crime  was  committed.— People  ei  rel.  Debono  v. 
Board  of  Police  Com'rs  of  New  York  City,  153 
N.  Y.  S.  401. 

<g=s>85  (N.Y.Sup.)  Certificate  of  Governor  of  de- 
manding state  held  at  least  prima  facie  proof  of 
proper  indictment,  and,  on  habeas  corpus,  the 
accused  person  must  show  that  be  is  illesially 
held.— People  ex  rel.  Marshall  t.  Moore,  153  N. 
y.  S.  10. 

Grand  jury  held  presumed  to  have  acted  with- 
in its  powers  in  finding  indictment  under  which 
accused  person  was  sought  to  be  extradited. — Id. 
$:»85  (N.Y.Sup.)  Presumption  raised  by  ex- 
tradition warrant  that  relator  was  within  the 
demanding  state  when  the  crime  was  committed 
'h^d  not  overcome  by  evidence  leaving  the  ques- 
tion in  doubt. — I'eople  ex  rel.  Debono  v.  Board 
of  Police  Com'rs  of  New  York  City,  153  N.  Y.  S. 
491. 

<6=»92  (N.Y.Sup.)  Whether  there  is  an  indict- 
ment duly  certified,  and  whether  person  sought 
to  be  extradited  is  a  fugitive  from  justice, 
held  open  to  consideration  on  habeas  corpus. — 
People  ex  rel.  Marshall  v.  Moore,  153  N.  Y.  S. 
10. 


.V— >II3  (N.Y.Sup.)  On  habeas  corpus,  person 
sought  to  be  extradited  held  not  prejudiced  by 
informal  proof  of  the  statutes  of  the  demand- 
ing state,  unless  the  court  was  actually  deceived 
as  to  the  law.— People  ex  rel.  Marshall  v.  Moore, 
153  N.  Y.  S.  10. 

HARMLESS  ERROR. 

See  Appenl,  <g=1033-1066 ;    Homicide,  «=>338. 


HEALTH. 

See  Mnnicipal  Corporttions,  «=>604. 

n.    REOITLATIOirS  AND  OFFENSES. 

®=»32  (N.Y.)  Labor  Law,  §  82,  Jteld  to  require 
that  the  owner  of  a  tenant  factory  not  only 
erect  fire  escapes  accessible  from  each  floor,  but 
to  keep  access  thereto  unimpeded  from  any  fac- 
tory on  such  floor.— Goetx  v.  DuCy,  109  N.  H. 
113,  215  N.  Y.  53. 

HIGHWAYS. 

See    Certiorari,    9=>24;    Dedication,    «=356; 
Mandamus,  ^=»164. 

I.  ESTABUSHMENT.  AI.TEBATION, 
AND  DXSOONTXNTXANOE. 

(C)  Alteration,     Vacation,    «r    Abandon- 
ment. 

«=>79  (N.Y.Sup.)  An  easement  over  private 
land  for  highway  purposes  may  be  lost  by  a 
noniiser ;  an  extinguishment  thereof,  by  aban- 
donment for  a  long  time,  being  presumed. — Lem- 
beck  &  Betz  Eagle  Brewing  Co.  v.  Rosenstein, 
153  N.  y.  S.  999. 

Where  a  strip  eight  rods  wide  was  reserved 
from  an  ancient  patent  for  highway  purposes, 
and  by  statute  the  strip  was  subsequently  lim- 
ited to  three  rods,  there  was  an  abandonment 
of  user  as  to  the  remaining  five  rods. — Id. 

Evidence  held  to  show  the  acceptance  of  an 
easement  for  a  new  road,  constituting  an  aban- 
donment of  a  highway  reserved  in  a  deed,  as 
originally  laid  out.— Id. 

V.  BEOUUIlTION  and  use  FOB 

TBAVEI.. 

(U)  Use  of  HlKliway  and  Law  of  tbe  Road. 

€=3 1 86  (N.Y.Sup.)  Negligently  driving  on  the 
wrong  side  of  the  road,  thereby  causing  a  colli- 
sion, held  not  a  misdemeanor  under  Penal  Law, 
i  43,  especially  in  view  of  Highway  Law,  t  332. 
—People  v.  Martinitis,  153  N.  Y.  S.  791. 

Driving  on  the  left  side  of  a  highway  held  not 
a  nuisance,  and  not  a  violation  of  Penal  Law,  { 
1530,  defining  a  public  nuisance. — Id. 

HOLIDAYS. 

See  Sunday. 

«=>2  (N.Y.Sup.)  Under  General  Construction 
Law,  If  20,  24,  25,  and  Negotiable  Instmmenta 
Law,  IS  5,  145,  243,  broker  held  entitled  to 
commissions  on  loan  to  be  closed  on  Saturday, 
though  not  at  defendant's  office  until  afternoon. 
—Van  Orden  ▼.  Simpson,  153  N.  Y.  S.  134. 

HOMESTEAD. 

See  Criminal  Law,  <8=»417,  741,  768. 

HOMICIDE. 

See  Habeas  Corpus,  ®=»31. 

Vn.  EVIDENCE. 
(C)  l>rinii  Urclnrationa. 

4=>2I2  (N.Y.)  The  declaration  of  one  convict- 
ed of  murder,  made  just  before  execution,  that 
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defendant)  on  trial  as  instigator  of  the  mnrder 
had  nothing  to  do  with  it  as  far  as  he  knew,  is 
inadmissible.— People  t.  Becker,  lOe  N.  B.  127. 
215  N.  Y.  128. 

(B)   Welcbt  and  BntBolencr. 

®=>234  (N.Y.)  Evidence  held  sufficient  to  show 
that  defendant  instigated  the  murder,  which 
was  committed  by  others. — People  t.  Becker, 
109  N.  E.  127,  215  N.  Y.  126. 

X.  APPEAL  AICB  XBROK. 

4s>338  (N.Y.)  In  a  prosecution  for  murder, 
evidence  of  a  conversation  had  in  the  absence  of 
defendant  held  not  prejudicial  to  him. — People 
V.  Becker,  109  N.  E.  127,  216  N.  Y.  126. 

HUSBAND  AND  WIFE. 

See  Descent  and  Distribution,  ^=>52 ;  Divorce ; 
Dower;   Ldmitatioa  of  Actions,  ^=»26. 

I.  MirrirAi.  rights,  duties,  aicd 

LIABILITIES. 

«s»3  (N.Y.Sup.)  A  husband  held  to  have  the 
right  to  use  physical  force  to  put  bis  wife 
from  the  room,  where  she  was  interfering  with 
his  training  of  their  child,  the  right  of  gentle 
restraint  where  she  was  clinging  to  him  and 
screaming,  and  the  right  of  using  force  neces- 
sary for  self-defense.— Barber  v.  Barber,  153 
N.  Y.  S.  250. 

nL  OONVETAirOES^OirTRAOTS,  AKD 

OTHER  TRANSACTIOIf  S  BETWEEN 

HUSBAND  AND  WIFE. 

«=»49"/2  (N.Y.Sup.)  Where  money  is  depositecf 
in  a  bank  by  a  husband  in  the  names  of  himself 
and  bis  wife,  he  will  be  held  to  have  intended 
to  create  a  right  of  survivorship  in  the  wife.— 
In  re  Thompson's  Estate,  163  N.  Y.  S.  164. 

VUL   SEPARATION  AND  SEPARATE 
MAINTENANCE. 

Cs»278  (N.Y.Sup.)  The  courts,  in  safeguarding 
the  rights  of  the  wife,  regard  separation  agree- 
ments as  arising  out  of  a  fiduciary  relation,  and 
require  that  they  be  free  from  fraud  or  duress, 
and  he  fair,  equitable,  and  adequate,  consider- 
ing the  husband's  circumstances. — ^Dncas  r. 
Guggenheimer,  153  N.  Y.  S.  591. 
^=>279  (N.Y.Sup.)  In  wife's  action  to  set  aside 
separation  agreement,  the  conduct  of  the  par- 
ties held  relevant  only  as  showing  whether 
she  executed  it  freely  and  with  knowledge  of 
all  material  facts,  and  as  to  whether  it  ful- 
filled test  of  good  faith  required  by  law. — Ducas 
V.  Guggenheimer,  153  N.  Y.  S.  591. 

A  separation  agreement,  so  long  as  observed 
by  the  husband,  is  a  complete  bar  to  an  action 
for  separation  under  the  statute,  and  finally 
binding  as  to  the  amount  the  wife  shall  re- 
ceive   for  her  support. — Id. 

Separation  agreement,  under  which  Wife 
was  to  receive  certain  sums  annually  for  sup- 
port of  herself  and  infant  child,  in  view  of  hus- 
band's income  and  circumstances  and  establish- 
ed mode  of  living,  held  sufficiently  inadequate 
to  warrant  setting  it  aside. — Id. 

Wife  lifld  not  precluded  from  seeking  to  set 
aside  a  separation  agreement  by  her  failure  to 


return  the  money  which  she  had  reeelred  tiiere- 
under  and  expended  for  support  of  herself  and 
child.-Id. 

Wife's  action  to  set  aside  separation  agree- 
ment held  not  barred  by  laches. — Id. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  <S=>553. 

ICL 

See  Negligence,  ^s>44. 

IDIOTS. 

See  Insane  Persons. 

IMPUTED  NEGLIGENCL 

See  Negligence,  ^=»93. 

INCOMPETENCY. 

See  Insane  Persons. 

INCONSISTENCY. 

See  Pleading,  <3=>21. 

INDEMNITY. 

See  Guaranty. 

<8=»4  (N.Y.SupO  Rev.  St.  TJ.  8.  !  3477  (U.  S. 
Comp.  St  i  6383).  relating  to  assignment  of 
claims  against  the  United  States,  does  not  in- 
validate a  bond  given  by  a  government  con- 
tractor to  deliver  to  the  assignee  of  its  claims 
against  the  government  the  warrants  Issued 
thereon.— Levison  v.  Illinois  Surety  €%>.,  153 
N.  r.  S.  70. 

®=»ll  (N.Y.Sup.)  The  deposit  of  warrants  is- 
sued to  a  government  contractor  to  the  credit 
of  the  contractor,  instead  of  delivering  them 
to  the  assignee  of  the  contractor's  claims,  held 
an  act  of  embezzlement  or  larceny,  within  a 
bond  securing  the  delivery  of  the  warrants.— 
r^vison  V.  Illinois  Surety  Co.,  153  N.  Y.  S.  70. 
4=s>l3  (N.Y.Sup.)  Bank  holding  notes  payment 
of  which  was  guaranteed  by  a  depositor  held 
not  to  discttarge  the  liability  of  maker,  nor  pre- 
vent depositor  from  recovering  <m  implied  agree-' 
ment  of  indemnity. — Assets  Realization  Co.  v. 
Mercantile  Nat  Bank.  163  N.  Y.  S.  156. 
€=>I5  (N.Y.Sup.)  A  cause  of  action,  in  favor 
of  a  guarantor  on  the  implied  agreement  of  the 
maker,  of  a  note  to  indemnify  him,  arose  the 
moment  his  bank  balance  was  appropriated  by 
the  bolder  of  the  note  In  partial  payment 
thereof.— Assets  Realization  Co.  T.  Mercantile 
Nat.  Bank,  153  N.  Y.  S.  156. 

INDEPENDENT  CONTRACTORS. 

See   Master  and   Servant,   4s»88;     Municipal 
Corporations,  4s>751. 

INDIANS. 

<t=s>3  (N.Y.)  The  "Big  Tree"  treaty  of  1797. 
with  the  Seneca  Nation,  reserving  the  right 
to  hunt  and  fish  on  lands  ceded,  not  now  a  part 
of  any  reservation,  would  not  prevent  the  sute. 
In  the  exercise  of  the  police  power  for  the  pres- 
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«rvatioii  of  game,  from  taking  away  the  priyl- 
lege  in  common  with  all  others.— People  ex  rel. 
Kennedy  t.  Becker,  109  N.  B.  116,  215  N.  X. 
42. 

^=»38  (N.X.)  An  Indian  Tiolating  police  regu- 
lations of  the  state  may  be  arrested  and  sub- 
jected to  the  jurisdiction  of  the  state  courts, 
where  both  the  violation  and  the  arrest  occur 
outside  any  reservation. — People  ex  rel.  Kenne- 
dy y.  Becker.  109  N.  Bi.  116,  215  N.  Y.  42. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  «=>185,  207,  252;  Extra- 
dition, €=»32,  35;  Nuisance,  ^=959. 

INFANTS. 

See  Master  and  Servant,  ^=9250%. 

II.   CUBTODT  AlfS   PROTECTION. 

®=>I6  (N.Y.Sup.)  Under  Penal  Law,  §  486, 
subds.  7  and  8,  and  Poor  Law,  §  56,  held,  that 
children  not  having  proper  guardianship,  or 
who  are  disorderly,  or  have  been  guilty  of  petit 
larceny,  must  be  committed  to  proper  institu- 
tions, where  the  county  will  be  liable  for  their 
support.— People  ex  rel.  New  York  Juvenile 
Asylum  v.  Board  of  Sup'rs  of  Nassau  County, 
153  N.  Y.  8.  1076. 

A  child  under  16  years,  who  is  not  sent  to 
school,  is  guilty  of  no  offense,  and  cannot  be 
committed,  under  Penal  Law,  §  486,  to  a  state 
asylum,  so  as  to  render  a  county  liable  for  its 
support.— Id. 

INHERITANCE  TAX. 

See  Taxation,  ig=S66,  872. 

INJUNCTION. 

See  Action,  <^69;  Corporations,  4[=s>648; 
Kminent  Domain,  ®=>274,  284;  Execution, 
®=»416,  417,  445;  Municipal  Corporations, 
€=>719,  993 ;  Partnership,  <3=»310. 

I.   NATITRE  Ain>   GROVinDS  IN  G£N- 

ERAI.. 

(B)   OronndB   of  Relief. 

^922  (N.Y.Sup.)  Injunction  to  restrain  defend- 
ant from  filing  objections  to  granting  of  applica- 
tion for  letters  patent  will  be  denied,  where  the 
application  has  already  been  denied. — Pamos 
Picture  Co.  t.  Fritische,  163  N.  Y.  S.  779. 

n.   SUBJECTS   OF  PROTECTION  AND 
REUEF. 

(H)  Criminal  Acta,  Conaplraelea,  and 
Proaecatlons. 

«=s>l05  (N.Y.Sup.)  The  proprietor  of  a  picture 
show  has  a  remedy  under  Penal  Law,  i  S54, 
or  by  action  for  damages  for  his  unlawnil  ar- 
rest for  opening  on  Sunday,  and  cannot  enjoin 
the  police  from  making  the  arrest. — Klinger  v. 
Kyan,  153  N.  Y.  S.  937. 

in.  ACTIONS  FOR  INJITNOTIONS. 

<S=)1 10.  (N.Y.Sup.)  Under  Code  Civ.  Proc.  i 
605,  an  injunction  can  be  granted  in  the  Third 


department  to  restrain  an  unauthorized  con- 
demnation of  land  located  in  another  department 
by  commissioners  of  the  Palisades  Interstate 
Park,  under  the  authority  of  Laws  1900,  c.  170. 
— Bunyan  v.  Commissioners  of  Palisades  In- 
terstate Park,  153  N.  Y.   S.  622. 

INNKEEPERS. 

See  Limitation  of  Actions,  ^s>32;    Municipal 

Corporations,  «=>404. 

INSANE  PERSONS. 

See  Prohibition,  €=»5. 

m.   OUARBIANSHIP. 

«=»43  (N.Y.Sup.)  Under  Code  Civ.  Proc.  1 2326. 
a  resident  committee  of  the  property  within  the 
state  of  an  incompetent  judicially  declared  so 
without  the  state  may  be  appointed  without  an 
inquisition  under  section  2^27,  where  the  for- 
eign committee  has  refused  to  act. — In  re  Saw- 
yer, 153  N.  Y.  S.  701. 

V.   PROPERTY    AND    CONVETANCE8. 

€=>67  (N.Y.)  A  conveyance  by  the  committee 
of  a  lunatic  held  not  void  bat  susceptible  of 
ratification  upon  the  lunatic's  regaining  his 
reason.— Newton  v.  Bvers,  109  N.  E.  118,  216  N. 
Y.  198. 

An  incompetent  held  to  have  ratified  his  com- 
mittee's reconveyance  of  property  aciiuircd  by 
him  at  a  time  when  he  was  incapable. — Id. 

INSOLVENCY. 

See  Bankruptcy ;   Banks  and  Banking,  €=>144 ; 
Insurance,  e=>26,  51. 

m.  ASSIGNMENT.  ADMINISTRATION, 

AND  DISTRIBUTION  OF  INSOI.- 

VENT'S  ESTATE. 

(F)  Clalma    Asalnat    and    Dlatrlbottoa    of 
Batate. 

<3s>l05  (N.Y.SupO  Claims  on  federal  bonds, 
given  under  Act  Cong.  Feb.  24,  1905,  amending 
Act  Aug.  13,  18M,  which  had  not  been  reduced 
to  jrdgment  before  orders  for  the  liquidation 
and  dissolution  of  an  insolvent  surety  company, 
cannot,  under  Insurance  Law,  i  63,  snbd.  3, 
as  amended  by  Laws  1911,  c.  366,  be  there- 
after reduced  to  judgment  and  allowed. — In  re 
Emmet,  153  N.  Y.  S.  146. 

INSPECTORS. 

See  Mandamus,  ^=974. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  <S=>780,  836 ;  Trial, 
<S=>251-296. 

INSURANCE. 

See  Judgment,  €=»787. 

I.  CONTROL  AND  REGULATION  IN 
GENERAL. 

®=>26  (N.Y.Sup.)  General  Corporation  Law,  | 
256,  does  not  authorize  a  person  insured  in  aa 
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insolvent  foreign  company  to  sue  in  thia  state 
to  enforce  a  rigtit  to  ttie  refund  of  unearned 
premiums  after  the  dissolution  of  the  insolvent 
insurance  company. — Martyne  t.  American  Un- 
ion  Fire  Ins.  Co.  of  Philadelphia,  153  N.  Y.  S. 
433. 

After  dissolution  of  a  foreign  insurance  com- 
pany, service  of  process  on  its  former  agents 
and  service  by  publication  against  the  corpora- 
tion is  wholly  void,  and  any  judgment  entered 
thereon  is  a  nullity.— Id. 

II.  INSURANCE   COBfPANIES. 

(A)    Stock  Companies. 

9=>5I  (N.Y.)  Order  of  liquidation  against  an  em- 
ployer's liability  insurance  company  neld  a  breach 
of  its  contract  waiving  provisions  of  its  policies 
concerning  conditions  precedent  to  its  liability 
thereun,  so  that  claims  against  it  on  policies, 
though  unliquidated,  were  yet  fixed  liabilities 
entitled  to  share  in  distribution  of  assets. — In 
re  Empire  State  Surety  Co.,  108  N.  E.  825,  214 
N.  Y.  553. 

Insurance  Law,  §  63,  held  to  vest  power  in  the 
court  before  which  proceedings  for  the  liquida- 
tion of  an  insurance  company  are  instituted  to 
fix  a  date,  other  than  that  of  the  order  of  liqui- 
dation, applicable  to  all  claimants,  before  which 
they   may   perfect  their  claims. — Id. 

Fees  paid  by  holders  of  liability  policies  for 
attorney's  services  rendered  after  an  order  of 
liquidation  in  insolvency  proceedings  against 
the  insurance  company  in  defense  of  actions 
covered  by  the  policies  held  provable  against  the 
assets  of  the  insolvent  insurer, — Id. 

m.  INSURANCE  AGENTS  AND 
BROKERS. 

(A)  Asency  for  Inaarer. 

*»82  (N.Y.Sup.)  Where,  on  an  accounting,  it 
appeared  that  the  general  agent,  in  rendering 
monthly  accounts,  had  erroneously  credited  the 
company  with  certain  items,  to  his  damage,  held, 
that  he  was  entitled  to  an  allowance  therefor. — 
Clausen  v.  Title  Guaranty  k  Surety  Co.,  163  N. 
Y.  S.  835. 

That  an  agent  in  his  monthly  statements  im- 
properly reckoned  his  commissions  on  gross  pre- 
miums, including  cosurety  premiums,  held  not  to 
preclude  his  principal,  a  surety  company,  from 
securing  an  allowance  on  an  accounting  for  the 
excessive  commissions  retained  by  the  agent. 
-Id. 

€=983  (N.Y.Sup.)  A  contract  between  a  surety 
company  and  its  general  agent  for  a  certain  ter- 
ritory held  not  to  malte  the  agent  personally  li- 
able for  unpaid  premiums.— -Clausen  t.  Title 
Guaranty  &  Surety  Co.,  153  N.  Y.  8.  833. 
iS==>B4  (N.Y.Sup.)  Where  an  insurance  broker 
delivered  to  the  mortgagee  policies  covering  the 
mortgaged  premises  and  payable  to  the  mortgagee, 
without  having  been  reimbursed  for  premiums 
paid  by  him  on  the  insured's  behalf,  he  waived 
his  right  to  any  lien  on  the  policies  therefor. — 
Rose  v.  Schinasi,  153  N.  Y.  S.  734. 

That  an  insurance  broker,  after  waiving  his 
lien  for  premiums  paid  by  delivery  of  the  poli- 
cies, secured  possession  of  the  policies  to  adjust 
a  loss,  held  not  to  revive  his  lien. — Id. 


€=»84  (N.Y.Sup.)  Under  his  employment  con- 
tract, held,  that  the  general  agent  of  an  insur- 
ance company  for  a  certain  territory  was  enti- 
tled to  commission  on  premiums,  due  before,  but 
collected  after,  termination  of  his  agency,  on 
bonds  issued  prior  to  such  termination.— Clausen 
v.  Titie  Guaranty  &  Surety  Co.,  153  N.  Y.  a 

OQU. 

An  agency  contract,  when  viewed  in  the  light 
of  a  rule  of  the  company,  held  not  to  entitle  tbe 
general  agent  of  a  surety  company  for  a  certain 
territory  to  recover  from  the  company  commis- 
sions on  bonds  procured  by  other  agents  and  exe- 
cuted and  delivered  in  such  agent's  territory. 
— Id. 

A  contract  entitling  a  surety  company's  gen- 
eral agent  to  a  certain  per  cent,  of  gross  pre- 
miums held  not  to  entitle  him  to  such  per  cent 
of  gross  premiums,  including  premiums  paid  to 
cosureties. — Id. 

V.  THE  CONTRACT  IN  GENERAL. 
<A)  Nature,  Reanlaltes,  and  Validity. 

«=>I37  (N.Y.City  Ct.)  Payment  of  a  small  in- 
stallment of  the  first  premium  on  a  life  insur- 
ance policy,  and  an  assurance  by  defendant  that 
the  policy  was  in  force,  held  to  make  the  com- 
pany liable  thereon. — Lasch  v.  New  York  Life 
ins.  Co.,  153  N.  Y.  S.  898. 
€=7143  (N.Y.)  A  mistake  by  which  an  insa^ 
ance  policy  was  made  payable  to  the  mortgagee 
and  not  to  his  assignee,  held  not  a  mutual  une 
warranting  reformation. — Salomon  v.  Nonli 
British  &  Mercantile  Ins.  Co.  of  New  Yorl^ 
109  N.  B.  121.  215  N.  Y.  214. 

XH.  RISKS  AND  CAUSES  OF  I.OSS. 
(B)  Inanranoe  of  Property   and    Titles. 

4s»425  (N.Y.Sup.)  Marks  of  violence  made  by 
firemen  are  not  visible  evidence  of  forcible  entrj 
or  exit,  which  permits  recovery  under  a  policy 
of  burglary  insurance. — Dangler  v.  National 
Surety  Co.,  153  N.  Y.  S.  727. 
<S=>425  (N.Y.City  Ct.)  Owner  of  an  automobile 
held  to  have  parted  with  ownership  thereof  b; 
leaving  it  with  accused  for  sale  or  return,  with- 
in Sales  Act,  §  100,  and  a  conversion  of  tbe 
proceeds  of  its  sale  was  not  a  "theft,  robl>er;, 
or  pilferage,"  within  a  policy. — Siegel  v.  Lnion 
Assur.  Society  of  London,  153  N.  Y.  S.  662. 

XVIII.    ACTIONS  ON  FOUGIES. 

<3=>6I5  (N.Y.Sup.)  An  insurance  company  may 
set  up  the  defense  that  the  insured  misrepre- 
sented thg  condition  of  his  health,  though  it  did 
not  offer  to  return  premiums  paid. — Perry  v. 
Metropolitan  Life  Ins.  Co.,  153  N.  Y.  S.  499. 

INTENT. 

See    Contracts,    4=9l47;     Municipal    Corpora- 
tions, ^s>59. 

INTEREST. 

See  Railroads,  €=3153. 

INTERNAL  REVENUE. 

«=5>2  (N.Y.City  Ct)  Revenue  Act  tJ.  S.,  J  5. 
requiring  that  tbe  certificate  of  a  clertd  of  tbe 
atate  court  be  stamped,  ia   u&constituticnal.— 
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Neldert  ▼.  Chicago,  E.  I.  ft  P.  B.  Co.,  153  N. 
Y.  S.  65& 

«=>I9  (N.Y.City  Ct.)  Revenue  Act  TJ.  S.  i  5, 
requiring  that  certificates  of  any  descriptioD 
be  stamped,  applies  to  certificates  issued  by 
state  officers.— Neldert  v.  Chicago,  B.  I.  &  P. 
K.  Co.,  153  N.  Y.  S.  668. 

INTERSTATE  COMMERCE. 

See   Carriers,   ^s>85:    Oonunerce,   9=333,   89; 
Courts,  €=9489. 

INTOXICATING  LIQUORS. 

rV.  UCENSES  AMD  TAXES. 

®=»45  (N.Y.Sup.)  The  Liquor  Tax  Law,  like 
any  other  law,  is  to  be  fairly  interpreted,  nei- 
ther harshly  against  a  certificate  holder,  nor 
ao  loosely  as  to  emasculate  its  restrictive  provi- 
sions.—In  re  Farley,  l.'sa  N..T.  S.  271. 

e=>M  (N.Y.Sup.)  The  owner  of  premises,  who 
applies  for  a  liquor  tax  certificate,  is  not  en- 
titled thereto,  where  he  is  out  of  possession  and 
his  application  erroneously  states  that  be  is  in 
possession. — McMahon  v.  Uenkle,  153  N.  Y.  S. 
915. 

«=s»66  (N.Y.Snp.)  Under  Liquor  Tax  Law,  I 
15,  subd.  8,  requiring  consent  in  writing  of 
owners  of  dwellings  for  a  liquor  tax  certifi- 
cate, consent  in  writing  of  one  of  two  joint 
owners  is  insullicient.— In  re  Farley,  153  N.  Y. 
S.  271. 

A  purchaser  under  contract  is  the  owner, 
within  Liquor  Tax  Law,  §  15,  subd.  8,  requir- 
ing application  for  liquor  tax  certificate  to  be 
accompanied  by  consent  of  owners  of  neighbor- 
ing dwellings.- Id. 

Under  Liquor  Tax  Law,  S  15,  subd.  8,  con- 
sent by  one  to  a  liquor  tax  certificate,  though 
describing  him  as  owner  of  certain  dwellings,  is 
also  a  consent  as  to  all  other  dWellings  owned 
by  him  within  200  feet  of  the  saloon. — Id. 
®=>76  (N.Y.Sup.)  Under  Liquor  Tax  Law,  | 
27,  subd.  1,  order  made  on  petition  for  writ  of 
certiorari  to  compel  issuance  of  liquor  tax  cer- 
tificate held  not  an  order  of  the  county  judge, 
but  order  of  County  Court,  and  hence  beyond 
its  jurisdiction. — People  ex  rel.  Ward  v.  Hege- 
man,  153  N.  Y.  S.  112. 

<S=>I03  (N.Y.Sup.)  The  right  of  abandonment 
and  transfer  of  a  liquor  tax  certificate  belongs 
to  the  holder  thereof,  who  is  in  possession  of 
the  premises  under  tease,  and  not  to  the  owner 
of  the  premises.— McMahon  v.  Henkle,  153  N. 
Y.  8.  915. 

®=>I08  (N.Y.Sup.)  Petitioner,  seeking  to  re- 
voke a  liquor  tax  certificate,  whether  for  false 
statements,  or  for  consents,  under  Liquor  Tax 
Law,  S  15,  not  being  properly  filed,  has  the 
burden  of  proof,  though  the  burden  or  evidence 
may  shift.— In  re  Farley,   153  N.  Y.  S.  271. 

Consent  to  liquor  tax  certificate,  signed  in  the 
names  of  owners  of  dwellings,  and  adcnowi- 
edgcd  by  another  as  their  agent,  will,  on  pro- 
ceedings to  revoke  the  certificate,  be  presumed 
signed  and  acknowledged  by  him  with  author- 
ity.—Id. 


€=3l08  (N.Y.Sup.)  In  a  suit  by  tenants  against 
the  owner  of  the  premises  to  cancel  a  liquor  tax 
certificate  issued  to  the  owner,  a  brewing  com- 
pany, to  which  the  license  was  transferred,  is 
not  a  necessary  party. — McMahon  v.  Uenkle, 
153  N.  Y.  S.  915. 

JEOPARDY. 

See  Criminal  Law,  ^s>185. 

JOINT  ADVENTURES. 

^»l  (N.Y.Sup.)  Where  the  contributors  to  a 
fund  render  no  services,  and  take  no  part  in  tb« 
performance  of  the  contract  for  which  the  fund 
is  provided,  they  are  not  joint  adventurers,  al- 
though they  are  to  share  in  the  profits. — Pierce 
V.  McDonald,  153  N.  Y.  S.  810. 
9=»5  (N.Y.Sup.)  In  an  action  for  accounting  of 
profits  between  joint  adventurers,  the  burden  is 
upon  plaintiff  to  show  that  there  remain  undi- 
vided profits  in  which  he  is  entitled  to  share. — 
Pierce  v.  McDonald,  153  N.  Y.  S.  810. 

JOINT  LIABILITIES. 

See  Negligence,  4=9l5. 

JUDGES. 

See  Criminal  Law,  ®=3627% ;  Ejiecntots  and 
Administrators,  ^=3388. 

JUDGMENT. 

See  Appeal ;  CJourts,  «=s>188-190;  Divorce,  «=» 
160,  2J17;  Insurance,  «=326;  Limitation  of 
Actions,  e=>3& ;  Mortgages,  4=»497 ;  Be- 
plevin,  9=3l03. 

I.  NATintE  AND  ESSEITTIAX.S  IN 
OENERAIk 

■Sswl?  (N.Y.City  Ct)  Service  on  officer  of  for- 
eign corporation  transiently  in  the  state,  or  upon 
a  "managing  agent,"  within  Code  Civ.  Proc.  I 
432,  in  case  the  cause  of  action  arose  in  the 
state,  etc.,  will  support  a  default  judgment. — 
Hochstein  v.  James  W.  Hill  Co.,  153  N.  Y.  S. 
899. 

m.  ON  CONSENT,  OFFER,  OR  AS- 
MISSION. 

®s>90  (N.Y.Sup.)  Motion  held  to  show  no  jus- 
tification for  vacating  a  judgment  entered  on 
stipulation.— Blum  v.  McNulty,  153  N.  Y.  S. 
116. 

rV.   BT  DEFAUIiT. 
(A)  Reqnlsltea   »nd  Valiaity. 

®s>l23  (N.Y.Sup.)  In  action  to  foreclose  mort- 
gage, where  part  of  defendants  appeared,  land 
all  were  in  default,  plaintiff,  after  notice  of 
motion  for  judgment,  held  entitled  to  judgment, 
without  another  notice  of  application  therefor; 
Code  Civ.  Proc.  if  1214,  1215,  1219,  and  rule 
60  of  General  Rules  of  Practice,  not  requiring 
an  additional  notice. — People  ex  rel.  Bosenquest 
v.  Donnelly,  153  N.  Y.  S.  997. 
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VI.   out  TRIAI.  OF  ISSITES. 

(A)  Rendition,    Form,    and    Reqnlaltea    In 

General. 

«=>208  (N.Y.Sup.)  Defendant  C,  in  an  action 
to  impress  a  trust  for  plaintiff  on  funds  in  de- 
fendant D.'s  possession,  not  praying  therefor, 
cannot  have  affirmative  judgment  against  D., 
thougli  D.  prays  for  determination  of  the  ipar- 
ties'  rights. — Wickenheiaer  v.  Colonial  Bank,  153 
N.  X.  S.  1035. 

XI.   COI.I.ATEBAX.  ATTACK. 
(O)  Proceedings. 

®=s>5l8  (N.Y.)  Suit  to  set  aside  judgment  and 
sale  thereunder  held  a  direct  attack  on  the 
indgment— Ford  y.  Clendenin,  109  N.  H.  124, 
215  N.  Y.  10. 

XIII.  MEKOER  AND  BAR  OF  CAITBES 
OF  ACTION  AMD  DEFENSES. 

(A)  Jndarments  OperatlTe  as   Bar. 

ig=577  (N.Y.City  Ct.)  A  void  judgment  is  no 
bar  to  a  subsequent  recovery  on  the  same  cause 
of  action.— Hochstein  v.  Jamea  W.  Hill  Co.,  153 
N.  Y.  S.  89ft. 

i9=s>58l  (N.Y.City  Ct)  The  plea  in  bar  of  for- 
mer default  judgment  was  not  effective,  where  the 
vacation  of  such  judgment  prior  to  the  trial  had 
been  unchallenged,  since  it  extinguished  such 
Judgment  and  made  it  as  though  it  had  never 
existed. — Hochstein  v.  Jamea  W.  Hill  Co.,  153 
N.  Y.  S.  899. 

The  equitable  doctrine  of  merger  of  a  cause 
of  action  into  a  judgment  does  not  le'ave  any  bar 
existing  after  the  judgment  is  vacated. — Id. 

(B)  Canaea   o(  Action  and  Defenaea  Merc- 

ed, Barred,  or  Conolnded. 

4s>S90  (N.Y.City  Ct.)  A  prior  judgment  on  a 
cause  of  action,  enforceable  for  some  purposes 
only,  as  against  specific  property,  is  no  impedi- 
ment to  a  subsequent  action  to  obtain  a  judg- 
ment enforceable  against  the  defendant  person- 
ally.—Hochstein  V.  James  W.  Hill  Co.,  153  N. 
Y.  S.  899. 

€=>597  (N.Y.)  A  judgment  awarding  plaintiff 
damages  for  libel  published  in  defendant's  eve- 
ning paper  held  not  a  bar  to  a  subsequent  ac- 
tion for  damages  for  the  same  libel  published 
in  defendant's  morning  paper. — Cook  t.  Con- 
ners,  109  N.  E.  78,  215  N.  Y.  175. 

Every  separate  publication  of  a  libel  is  a 
distinct  offense  for  which  a  separate  action  will 
lie,  and  the  rule  prohibiting  the  splitting  of 
causes  of  action  does  not  require  a  party  to 
unite  his  several  rights  of  action  for  distinct 
publications. — Id. 

XIV.  C01(CI.USIV£NESS    OF    ADJUDI. 

CATION. 

(B)   Peraona  Concluded.' 

4s>678  (N.Y.Sup.)  A  judgment  recovered  by 
the  receiver  of  a  corporation  held  not  an  adjudi- 
cation conclusive  in  favor  of  the  shareholders 
tn  the  company  that  a  purchase  was  fraud- 
ulent as  to  them. — Colgan  v.  Finck,  153  N.  Y. 
S.  239. 

4s»707  (N.Y.Sup.)  A  judgment  in  a  former  ac- 
tion, where  the  issues  were  the  same  as  those 
which  the  plaintiff  in  the  present  action  sought 


to  litigate,  was  not  binding  oo  plaintiff,  nnless 
by  service  of  summons  or  voluntary  appearaaoe 
he  was  a  party  to  such  former  action.— tiieen- 
berg  ▼.  Lewis,  153  N.  Y.  S.  977. 

(C)   Hattera  Conelnded. 

«=97r3  (N.Y.Sup.)  Decision  of  the  Court  of 
Appeals  that  a  permit  granting  rights  to  a  cor- 
poration had  been  revoked  by  municipal  au- 
thorities bars  a  subsequent  action  by  the  cor- 
poration to  determine  its  righta. — ^New  York 
Electric  Lines  Co.  v.  Gaynor,  153  N.  Y.  S.  244. 
^=3720  (N.Y.Sup.)  A  previous  action,  wherein 
plaintiff  declared  on  the  lease,  and  the  validity 
of  an  agreement  to  make  the  lease  was  deter- 
mined, held  a  conclusive  adjudication,  prevent- 
ing a  subsequent  action  on  the  agreemenL— 
Livingston  v.  Washer.  153  N.  Y.  S.  39& 

XV.  UEN. 

4=9787  (N.Y.Sup.)  An  assignment  of  a  claim 
against  an  insurance  company,  assented  to  by 
the  company,  takes  priority  as  against  a  judg- 
ment subsequently  procured  by  a  creditor  of 
plaintiff's  assignor. — Shaffer  v.  North  British 
&  Mercantile  Ins.  Co.,  153  N.  Y.  S.  973. 

XVII.  FOREIGN  JITDGUENTS. 

<8=3829  (N.Y.)  A  judgment  that  the  seUer 
could  not  replevy  goods  from  the  trustee  in 
bankruptcy  by  action  in  the  state  court  is  not 
conclusive  against  the  seller's  title  in  an  action 
by  the  buyer  from  the  trustee. — Murphy  t. 
John  Hofman  Co..  109  N.  E.  101.  215  K.  Y. 
185. 

JUDICIAL  NOTICE. 

See  Evidence,  «=>10,  86. 

JURISDICTION. 

See  Courts;    Criminal  Law,  4s»97;    Injnsc- 
tion,  <S=>110;   Prohibition. 

JURY. 

n.  RIGHT  TO  TRIAI.  BT  JITRT. 

4s»l4  (N.Y.)  A  grantee  of  the  equity  of  re- 
demption held  a  necessary  party  to  foreclosure 
and  not  entitled  to  a  dismissal,  where  she  set 
up  a  right  under  a  quitclaim  deed,  on  tb« 
ground  Uiat  she  should  have  triar  by  jury.— 
Newton  v.  Evers,  109  N.  E.  118,  215  N.  Y.  108. 
®=>I4  (N.Y.Sup.)  An  action  ex  contractu,  bas- 
ed upon  an  agreement  entitling  plaintiff  to  re- 
cover one-half  of  the  proceeds  of  a  sale  of  land, 
should  be  tried  by  a  jury;  but  an  action  to  set 
aside  a  conveyance  of  such  land,  as  procured  by 
fraud,  should  be  tried  by  the  court — Hunter  v. 
Ramsay.  153  N.  Y.  S.  408. 
€=»I8  (N.Y.Sup.)  Defendant  sned  by  tenement 
house  department  of  city  of  New  York  for  a  pen- 
alty, has  a  constitutional  right  to  jury  trial.— 
Tenement  House  Department  of  City  of  Xcw 
York  V.  200  and  202  Manhattan  Ave.,  Borough 
of  Manhattan,  153  N.  Y.  S.  769. 
«s>25  (N.Y.)  The  grantee  of  the  equity  of  re- 
demption must,  if  desiring  it  request  jury  trial 
on  the  issue  of  her  outstanding  title. — Newton 
v.  Evers,  109  N.  B.  118.  216  N.  Y.  19& 
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«=»3I  (N.Y.)  It  is  not  a  violation  of  the  risht 
to  trial  b7  jury  guaranteed  by  Const  art  1,  § 
2,  toi  the  court  to  exclude  the  jury  from  the 
courtroom  during  the  argument  as  to  the  ad- 
missibility of  evidence. — People  ▼.  Becker,  109 
N.  E.  127.  215  N.  T.  126. 

JUSTICES  OF  THE  PEACE. 

See  Bastards,  4=935. 

LABOR. 

See  Work  and  Labor. 

LACHES. 

See  Venue,  €=361. 

LANDLORD  AND  TENANT. 

See  Evid«ice.  <S=»528:  Fixtures,  «=>32; 
Frauds,  Statute  of,  ®=>128,  139;  Intoxicating 
Liquors,  <S=>103 ;  Judgment,  ®s»720;  Mort- 
gages, •s>427;  Specific  Performance,  €=» 
67 ;   use  and  Occupation. 

n.  UBASES  AND  AOREIiMEIfTS  IN 

aSKERAL. 

(A)  Requisites  and  Valldltr* 

<S=>26  (N.T.Sup.)  A  lease  for  a  term  of  over 
three  years  is  a  conveyance  subject  to  record  un- 
der Real  Property  Law,  §  291.— City  Bank  of 
Bayonne  v.  Hocke,  153  N.  X.  S.  731. 

IV.  TERMS  FOR  TEARS. 
(D)   Termination. 

«=»I09  (N.T.Sup.)  Acts  of  landlord  and  of  ten- 
ant held  sufficient  to  make  out  an  actual  sur- 
render of  the  lease  and  an  acceptance  thereof. 
— Zipser  v.  Dunst,  153  N.  Y.  S.  394. 

VII.  PREMISES.  AND   ENJOYMENT 
AND   irSE   THEREOF. 

(D)  Repairs,  Insnrance,  and   Improve- 
n&enta. 


>I52  (N.T.Sup.)  An  agreement  between  a 
landlord  and  tenant  as  to  the  cost  of  repairs 
made  after  the  lease  held  supported  by  a  good 
consideration. — Heyland  v.  Mehler-Fulton  Co., 
153  N.  T.  8.  918. 

(B)  Injnrles  from  Dancerons  or  DefectlT* 
Condition. 

«=»I64  (N.T.Sup.)  Grantee  of  leased  premises 
held  not  liable  for  injuries  to  a  tenant  from  be- 
ing struck  by  plaster,  which  fell  because  of  the 
unsafe  condition  of  the  ceiling  of  the  tenant's 
premises.— Stoecker  y.  Hearst  153  N.  T.  S.  752. 
4s»l64  (N.T.Sup.)  The  space  between  floors  of 
an  apartment  house  held  within  the  control  of 
the  landlord  as  to  his  duty  to  repair  to  escape 
liability  for  injury  to  a  tenant— Fleischer  v. 
l>worsky,  153  N.  T.  &  951. 
<3=>I65  (N.Y.)  Under  Labor  Law,  if  82,  94, 
Jield  that  the  owner  of  a  factory  building  was 
liable  to  the  employ^  of  a  subtenant  for  injury 
from  fire,  where  the  subtenant  had  erected  a 


partition  cutting  off  the  fire  Mcape. — Goets  t. 
Duffy,  109  N.  E.  113,  215  N.  Y.  53. 

Under  Labor  Law,  §§  82,  84,  held  that  the 
owner  of  a  factory  building  was  bound  to  see 
that  a  subtenant's  partition  did  not  obstruct 
access  to  fire  escape  irrespective  of  request 
from  public  officials. — Id. 

Under  Labor  Law,  g  94,  held  that  the  owner 
and  not  the  lessee  was  liable  to  an  employ^  of 
a  subtenant  injured  by .  fire  by  reason  of  ob- 
structed access  to  fire  escapes. — Id. 

<&=>I67  (N.T.Sup.)  Upon  injury  to  the  guest  of 
a  tenant  in  a  tenement,  the  roof  of  which  was 
under  the  landlord's  control,  by  plaster  falling 
from  defects  in  the  roof,  the  landlord,  with  no- 
tice of  such  defect,  is  liable. — Tauber  v.  Bo- 
chelsky,  153  N.  Y.  ^.  199. 

4=3 1 69  (N.Y.)  In  an  action  against  the  owner 
of  an  office  building  for  death  of  a  servant  of 
one  of  his  tenants  by  falling  down  an  elevator 
shaft,  question  of  decedent's  contributory  neg- 
ligence held  for  the  jury  under  the  evidence.— 
Sackheim  v.  Pigueron,  109  N.  K.  100,  215  N. 
Y.  62. 

4=s>l69  (N.Y.)  In  an  action  against  the  owner 
of  a  factory  tenant  for  the  death  of  an  employ^ 
of  a  subtenant  by  failure  to  escape  from  fire, 
evidence  tending  to  show  that  access  to  the  fire 
escape  was  obstructed  held  sufficient  to  carry 
the  case  to  the  jury.— Goeti  v.  Duffy,  109  N.  10. 
113,  215  N.  Y.  53. 

<S=>I69  (N.Y.  Sup.)  Whether  a  landlord  was 
negligent  in  failing  to  repair  a  leaky  gas  pipe 
held  for  the  jury.— Pincus  v.  Scblechter,  153  N. 
Y.  S.  67. 

Tenant  remaining  in  possession  of  her  apart- 
ment after  discovery  of  escaping  gas,  in  reli- 
ance on  the  landlord's  assurance  to  remedy  the 
defect  held  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law. — ^Id. 
®s>l69  (N.T.Sup.)  In  action  against  landlord 
by  guest  of  tenant,  injured  by  plaster  alleged 
to  have  fallen  because  of  defect  in  roof,  evi- 
dence as  to  the  existence  of  defect  held  insuffi- 
cient to  support  judgment  for  plaintiff. — Tauber 
y.  Rochelsky,  153  N.  Y.  S.  199. 

VHI.  RENT  AND  ADVANCES. 

(B)  Aettons. 

^=>23l  (N.T.Sup.)  Defense  of  constructive 
eviction  by  reason  of  the  presence  of  mice  and 
bedbugs  in  the  tenant's  apartment  held  not  es- 
tablished.—J.  W.  Cnshman  &  Co.  ▼.  Rohl,  153 
N.  Y.  S.  94. 

In  an  action  for  rent  defended  on  the  ground 
of  constructive  eviction,  plaintiff  held  entitled 
to  prove  the  tenant's  statements  that  he  was 
going  to  move. — Id. 

LAPSE 

See  Wills,  <8=»868. 

LARCENY. 

See  Criminal  Law,  <Ss>1172;  Bztradition,  «=> 
32;  Indemnity,  ®=3ll;  Insarance,  4s»425; 
Receiving  Stolen  Goods. 
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n.  PBOSEOimONAIfS  pvhibh- 
MEMT. 

(B)  BTldeiiee, 

«=>60  (N.T.Sup.)  In  a  prosecution  for  peUt  lar- 
ceny, evidence  held  insufficient  to  sustain  ac- 
cused's defense  of  claim  of  title  urged  in  ac- 
cordances with  Penal  Law,  !  1306.— People  t. 
Gordon,  153  N.  Y.  S.  1069. 

(C)   Trial   and   ReTlew. 

«=378  (N.Y.Snp.)  In  a  prosecution  for  the  lar- 
ceny of  earrings,  in  possession  of  defendant, 
evidence  held  to  demand  an  instruction  on  the- 
ory of  a  sale  to  defendant. — People  v.  Scharf, 
153  N.  Y.  S.  1045. 

LAW  OF  THE  CASE. 

See  Appeal,  €=31195 ;  Courts,  9=^99. 

LEASE. 

See  Landlord  and  Tenant;  Sales,  «ss>477. 

LETTERS. 

See  Evidence,  «=s>183. 

LIBEL  AND  SUNDER. 

See  Judgment,  4=»597. 

I.  WORDS  AVTD  ACTS  AOTIONABI.E, 
AND   LIABILITY  THEBEFOB. 

«=»6  (N.T.Sup.)  Newspaper  publication  of  car- 
toon referring  to  plaintiff,  an  unordained 
preacher,  as  dishonestly  and  fraudulently  sell- 
ing Miracle  Wheat  at  $1  a  pound  to  bis  dis- 
ciples, held  libelous.— Russell  t.  Brooklyn 
Daily  Eagle.  153  N.  Y.  S.  450. 

IV.  ACTIONS. 
(K)   Trial)  Jadsmeat,  aad  RcTlevr. 

«=>I23  (N.Y.Sup.)  In  action  for  libel,  where 
defendant  pleaded  truth  in  justification,  held, 
that  it  was  for  jury  to  ascertain  the  scope  of 
the  cartoon,  and  to  say  whether  defendant's 
proofs  established  the  defense.— Russell  T. 
Brooklyn  Daily  Eagle,  153  N.  Y.  S.  450. 

LIBRARIES. 

See  Perpetuities,  €=33. 

LICENSES. 

See  Theaters  and  Shows. 

I.   FOB  OCCUPATIONS  AND  PBIVI. 
LEGES. 

€=s>7  (N.Y.Snp.)  Electric    sign    ordinance    re- 

auiring  a  license  held  not  open  to  the  objection 
liat  it  was  unreasonable  and  its  meaning  not 
plain.— City  of  New  York  v.  503  Fifth  Avenue 
Co.,  15.3  N.  Y.  S.  7. 

€=»7  (N.Y.Sup.)  The  exaction  by  Laws  1910,  c. 
422,  i  234,  of  an  annual  registration  fee  of  $2 
for  places  where  drugs  are  sold,  is  not  oppress- 
ive and  arbitrary.— People  v.  Roemer,  153  N. 
Y.  S.  323. 

€=>7  (N.Y.Sup.)  The  public  hack  ordinance  of 
{be  city  of  New  York,  as  amended  in  1914,  de- 


fining a  public  hack,  which  mast  be  licensed 
nnder  such  ordinance,  held  constitationaL — 
Mason-Seaman  Transp.  Co.  v.  Mitchel,  153  N. 
Y.  S.  461. 

«=>40  (N.Y.Sap.)  Sign  displayed  bj  defend- 
ant who  had  not  registered,  as  required  by 
Greater  New  York  Charter,  f  416,  subd.  "a,"  as 
added  by  Laws  1913,  c.  764,  requiring  registra- 
tion from  those  advertising  themselves  as  mas- 
ter plumbers,  held  not  a  violation  of  subdivi- 
sion "b"  of  such  act.— People  t.  Iser,  153  N. 
Y.  S.  689. 

^»41  (N.T.Sup.)  That  defendant,  through  the 
stupidity  or  laziness  of  employes  in  the  license 
department,  was  delayed  in  procuring  a  license, 
held  to  constitute  no  defense  to  action  for  pen- 
alty for  violation  of  a  license  ordinance. — City 
of  New  York  v.  503  Fifth  Avenue  Co.,  153  N. 
Y.  S.  7. 

LIENS. 

See  Attorney  and  Client,  «=s>180;  bankruptcy, 
€=>144;  Corporations,  €=>123:  Insurance, 
<S=>84;  Judgment,  «=»787;  Mechanics 
Liens;  Mortgages,  €=>535;  Municipal  Cor- 
porations, €=»975,  979 ;  Pledges,  €=s>4 ;  Sales, 
«=>313. 

©=»I9  (N.Y.City  Ct.)  The  notice  to  pay,  requir- 
ed from  the  bolder  of  a  bailee's  lien  by  Lien 
Law,  §  201,  and  the  notice  of  sale,  required  by 
section  202,  cannot  run  concurrently. — L.  Frooks 
Engine  Co.  v.  Greenstein,  153  N.  Y.  S.  lOSOl 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

I.  STATTTTES  OF  LIMITATIOK. 

(B)  Umltatloaa    Applicable  to   Fartleala* 
Acttoaa. 

®=326  (N.Y.Sur.)  lUght  to  enforce  antennptial 
agreement  held  barred  by  the  six-year  statute 
of  limifatiotts  (Code  Civ.  Proc.  f  380,  and  sec- 
tion 382,  subd.  1),  where  the  contracting  parties 
were  married  July  12,  1905,  and  the  husband 
died  September  11,  1913,  without  fulfillment  of 
the  agreement  or  any  action  having  been  brought 
thereon.— In  re  Hibbard,  153  N.  T.  S.  1097. 
4=932  (N.Y.Sup.)  An  action  by  an  hotel  pro- 
prietor against  the  city  for  damages  to  his 
business,  caused  by  sewer  work  obstructing  the 
street,  held  an  action  for  injury  to  his  right  of 
access,  and  not  for  damages  to  personal  prop- 
erty within  Greater  New  York  Charter,  {  261, 
as  amended  by  Laws  1907,  c.  677,  limiting  the 
time  to  sue  the  city  for  injury  to  personalty 
to  one  year.— Caasel  v.  City  of  New  York,  153 
N.  Y.  S.  410. 

€=»39  (N.Y.)  A  suit  in  equity  to  have  a  judg- 
ment and  a  sale  thereunder  set  aside,  held  snb- 
ject  to  the  10-year  statute  of  limitations.  Code 
Civ.  Proc.  iS  388,  396.— Ford  v.  Clendenin.  109 
N.  E.  124,  216  N.  Y.  10. 

Code_  Civ.  Proc.  |  388,  limiting  actions  not 
otherwise  provided  for,  held  to  apply  to  every 
form  of  equitable  action. — Id. 

Limitations  held  not  to  run  against  a  suit  by 
an  owner  in  possession  of  land  to  quiet  title 
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thereto,  bat  to  ran  against  any  eoit  by  one  out 
of  possession  claiming  ownerdiip. — Id. 

nx.   ACKNOWXiEDGMEirr,   NEW 
PROMISE,  AND   PART 

PAYMENT. 

^=>I5I  (N.Y.Sup.)  Limitations  held  not  to  bar 
notes  secured  by  collateral,  where  renewals  were 
given  from  time  to  time  within  a  few  years  of 
the  suit,  though  the  original  obligations  were  in- 
curred many  years  before. — First  Nat.  Bank  of 
Waterloo  v.  Exchange  Nat.  Bank  of  Seneca 
FaUa.  153  N.  Y.  S.  818. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  <^»149^-159. 

LIQUORS. 

See  Intoxicating  Ligaors. 

LIS  PENDENS. 

See  Mortgages,  ®=»5S0, 

LITERARY  PROPERTY, 

«=9  (N.Y.Sup.)  Contract  for  publication  of 
book  under  certain  name,  such  contract  recogniz- 
ing the  author  as  such,  held  to  give  him  right 
to  restrain  publication  of  such  book  as  part 
of  a  set  under  another  name,  under  an  agree- 
ment between  the  contracting  publisher  and  an- 
other.—De  Bekker  v.  Frederick  A.  Stokes  Co., 
153  N.  Y.  S.  1066. 

LOANS. 

See  Brokers,  e=>9S, 

LOST  INSTRUMENTS. 

See  Indemnity,  e=s>ll. 

LOTTERIES. 

See  Trover  and  Conversion,  #=»16. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment. 

V.  ACTIONS. 

«=>58  (N.Y.Sup.)  In  an  action  for  false  impris- 
onment and  malicious  prosecution,  the  defendant 
could  show  the  extent  and  nature  of  the  au- 
thority conferred  upon  his  employes,  who  caused 
plaintiff's  arrest.— Rudolph  v.  Shoemaker,  1&3 
N.  Y.  S.  847. 

0=960  (N.Y.Sup.)  Defendant,  in  action  for  folse 
imprisonment  and  malicious  prosecution,  could 
show  what  instructions  were  given  to  his  em- 
ployes upon  the  subject  of  the  arrest  of  persons 
in  general.— Rudolph  v.  Shoemaker,  IDS  N.  Y. 
S.  847. 

MANDAMUS. 

See   Appeal,  #=»19;    Municipal   Corporations, 
«=»220. 


t.  NATURE  AND  GROUNDS  IN  OEN* 
ERAI- 

^=>4  (N.Y.Sup.)  Where  the  lower  court  errone- 
ously refused  to  enter  a  default  judgment  for 
plaintiff  without  notice,  plaintiffs  remedy  was 
not  by  mandamus  against  the  judge,  but  by  ap- 
peal from  a  denial  of  his  application. — People  ex 
reL  Rosenquest  v.  Donnelly,  153  N.  Y.  S.  i)97. 

^=>I2  (N.Y.Sup.)  Mandamus  will  not  be  re- 
fused because  it  imposes  the  performance  of  a 
difficult  act  so  long  as  it  may  be  possible  of  per- 
formance.—People  ex  reL  Brown  v.  Freisch,  161 
N.  Y.  S.  277. 


n.   SUBJECTS  AND  PURPOSES   OF 
RETiIKF. 

(B)  Acts   and  Proceeding*  of  Pnblto    Olll- 
cers  and  Boards  and  Sfanietpalttles. 

0=>74  (N.Y.Sup.)  Mandamus  lies  to  compel  in- 
spectors of  election  to  record  their  decisions  on 
protested  ballots  and  place  them  in  a  separate 
package  in  conformity  to  Election  Law,  {  369. 
— I'eople  ex  reL  Brown  v.  Freisch,  153  N.  Y.  S. 
277. 

Mandamus  compelling  inspectors  of  election 
to  record  their  decisions  on  void  and  protested 
ballots  and  place  them  in  a  separate  package, 
as  required  by  Election  Law,  §  360,  does  not  in- 
directly work  a  recount  of  ballots. — Id. 

Inspectors  of  election  are  not  functi  officio  so 
far  as  they  may  be  compelled  after  return  by 
mandamus  to  perform  duties  imposed  by  statute. 
— Id. 

Mandamus  lies  to  compel  inspectors  of  elec- 
tion to  indorse  their  decisions  on  void  and  pro- 
tested ballots  and  place  them  in  a  separate  pack- 
age, though  the  proceeding  relates  to  office  of 
Representative  in  Congress. — Id. 

«=>75  (N.Y.Sup.)  Under  Civil  Service  Law,  { 
20,  as  amended  plaintiff,  his  name  having  been 
omitted  from  the  pay  roll  bjr  the  civil  service 
commission,  cannot  sue  the  dty  of  New  York, 
for  which  he  worked,  but  must  compel  the  com- 
mission by  mandamus  to  place  his  name  on  the 
roll.— Lynch  v.  City  of  New  York,  153  N.  Y.  S. 
186. 

0s»87  (N.Y.Sup.)  Mandamus  held  the  proper 
remedy  to  compel  city  superintendent  of  public 
buildings  to  grant  permit  to  property  owner  to 
alter  a  residence  within  an  establishM  residence 
district  into  building  in  which  to  carry  on  un- 
dertaking business. — People  ex  reL  Lankton  v. 
Roberts,  153  N.  Y.  S.  143. 
®=»87  (N.Y.Sup.)  .The  granting  or  witbholdins 
of  a  building  permit  by  a  proper  officer  is  not 
a  matter  of  discretion,  and  the  applicant,  so 
long  as  he  complies  with  the  valid  building  laws 
of  the  state  or  the  ordinances  of  a  city,  may 
enforce  his  right  by  mandamus.— City  of  Buf- 
falo V.  KeUner,  153  N.  Y.  S.  472. 

e=>92  (N.Y.Sup.)  The  courts  cannot  control  by 
mandamufl  the  authority  of  a  borough  president 
to  refuse  bids  under  New  York  City  Charter,  { 
419,  though  the  president  gives  no  reason,  or 
even  acts  in  bad  faith.— People  ex  rel.  Shay  t. 
McCormack,  163  N.  Y.  S.  9^ 
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m.    JURISDICTION,    FROCKEDIN68, 
AND   IUE!I.I£F. 

<8=al55  (N.Y.Sup.)  Matters  additional  to  those 
appearing  in  the  petition  for  a  writ  of  manda- 
mus and  controvertiiiK  the  return  cannot  be  set 
up  by  affidavit.— Griffin  t.  Williams,  153  N.  Y. 
S.  926. 

€k>I64  (N.Y.Sup.)  Peremptory  writ  of  manda- 
mus, compelling  payment  for  a  state  highway, 
against  the  State  Comptroller,  held  improperly 
granted,  where  it  was  alleged  in  return  that  the 
relator  contractor  had  not  performed  his  con- 
tract satisfactorily.— People  ex  rel.  B.  D.  Pierce, 
Jr.,  Co.  V.  Sohmer.  153  N.  Y.  S.  195. 
$=>I8I  (N.Y.Sup.)  On  motion  for  a  peremptory 
mandamus,  averments  in  opposing  affidavits 
will  be  deemed  true.— In  re  Eeiford  Flats 
Bridge  Co.,  153  N.  Y.  S.  154. 

A  demand  by  relator  for  peremptory  manda- 
mus, notwithstanding  conflicting  affidavits,  is 
equivalent  to  a  demurrer. — Id. 

A  peremptory  writ  of  mandamus  will  not  is- 
sue, where  there  is  any  dispute  as  to  the  facts. 
-Id. 

Where  an  opposing  affidavit  puts  in  issue  the 
allegation  essential  to  entitle  relator  to  a  per- 
emi>tory  writ  of  mandamus,  the  writ  must  be 
denied. — ^Id. 

€=>I8I  (N.Y.Sup.)  The  right  to  a  peremptory 
writ  in  the  first  instance,  when  opposing  affida- 
vits raise  an  issue  of  fact,  must  be  determined 
on  the  assumption  that  such  affidavits  are  true. 
—People  ex  reL  Franklin  v.  Fetherston,  153  N. 
Y.  S.  326. 

^3l8l  (N.Y.Sup.)  Where  direct  issues  of  fact 
are  presented  in  the  moving  and  answering  and 
replying  affidavits,  the  issuance  of  a  peremptory 
writ  of  mandamus  is  error. — Blumenthal  v. 
Washington  Heights  Hospital,  153  N.  Y.  S.  946. 
^=>I87  (N.Y.Sup.)  Where  a  peremptory  writ 
of  mandamus  is  awarded  in  the  face  of  oppos- 
ing affidavits,  on  appeal  the  allegations  and  de- 
nials of  such  affidavits  must  be  taken  as  true. — 
People  ex  rel.  B.  D.  Pierce,  Jr.,  Co.  v.  Sohmer, 
153  N.  Y.  S.  105. 

MANSLAUGHTER. 

See  Criminal  Law,  ®=>186. 

MANUFACTURES. 

Se«  Neglig«ice,  ^s>27. 

MARRIAGE. 

See  Divorce;  Frauds,  Statute  of,  4=>2;  Hus- 
band and  Wife ;  Limitation  of  Actions,  9=» 
26. 

MASTER  AND  SERVANT. 

See  Evidence,  4=9507;  Principal  and  Agent, 
<8s=>lT3;    Release,  «=357. 

I.  THE  RELATION. 

(A)  Creation  and  Bxtatence. 

4=36  (N.Y.Sup.)  In  an  action  for  wrongful  dis- 
charge, evidence  held  to  show  that  plaintiff  wka 
employed  by  defendant's  principal. — Getbin  ▼. 
W.  R.  Grace  A  Co.,  168  N.  Y.  S.  283. 


(N.Y.Sup.)  In  action  for  wrongful  dis- 
charge, conversations  of  defendant's  president 
that  plaintiff  should  pay  certain  "binder  moDey" 
before  such  president  would  sign  contract  of  em- 
ployment held  admissible  in  evidence,  where  is- 
sue was  whether  the  president  signed  the  con- 
tract of  employment  with  the  plaintiff.— Beck  v. 
Max  Bonwit  &  Co..  153  N.  Y.  S.  888. 

Evidence  that  president  of  defendant  had  stat- 
ed he  would  not  sign  Uie  contract  until  the  offi- 
cers of  the  defendant  corporation  were  actually 
elected  held  improperly  excluded. — Id. 
<S=>8  (N.Y.Oity  Ct.)  A  contract  of  hiring,  em- 
braced in  a  letter  reciting  that  defendants  en- 
gaged plaintiff  at  a  salary  of  $5,200,  to  be  paid 
in  weekly  installments  of  $100  each,  constitutes 
a  contract  for  a  year's  services. — Gabriel  t. 
Opoznauer,  153  N.  Y.  S.  090. 
®=8  (N.Y.Co.Ct.)  A  contract  of  hiring  Jk«M  one 
for  a  period  of  3i^  years. — Halpern  v.  Laog- 
rock  Bros.  Co.,  153  N.  Y.  S.  085. 

Unless  a  definite  period  of  service  is  specified, 
a  contract  of  hiring  is  one  at  wilL — Id. 

(B)   Statntory  Regrnlatlon. 

<S=»l6'/2  TNew,  vol  16  Key-No.  Series! 

(N.Y.Sup.)  Provisions  and  practice  pro- 
vided by  Workmen's  Compensation  Law,  thonsh 
anusnal,  held  warranted  by  Const,  art.  1,  |  19, 
and  not  to  infringe  constitutional  rights.— Mi-- 
Queeney  y.  Sutpben  &  Hyer,  153  N.  Y.  S.  551 

(C)  Termination   and   Dladtarve- 

«=»35  (N.Y.Sup.)  Where  plaintiff,  hired  at  a 
weekly  salary,  upon  refusal  to  accept  ne» 
terms  of  employment,  was  discharged,  his  rem- 
edy was  a  suit  for  damages. — Gardner  v.  Ameri- 
can Educational  Alliance,  153  N.  Y.  S.  4. 
<S=940  (N.Y.Sup.)  That  an  employ^  wrongfully 
discharged,  filed  certificate  of  intent  to  do  busi- 
ness under  corporate  name,  raises  no  presump- 
tion that  he  would  be  more  successful  in  that 
capacity  than  in  finding  personal  employment 
to  reduce  damages.— Marks  v.  Magid,  153  N.  Y. 
S.  040. 

An  employe  suing  for  wrongftil  discharge, 
need  not  prove  that  he  sought  employment  and 
failed,  but  the  employer  has  the  burden  of  shovr- 
ing  the  amount  earned  in  reduction  of  damageji. 
-Id. 

<S=»4I  (N.Y.Sup.)  Where  plaintiff,  hired  at  a 
weekly  salary,  upon  refusal  to  accept  new  terms 
of  employment,  was  discharged,  his  damages  were 
limited  to  one  week's  salary.— Gardner  v.  Amer- 
ican Educational  Alliance,  153  N.  Y.  S.  4. 
4=>42  (N.Y.Sup.)  In  a  servant's  action  for 
wrongful  discharge,  measure  of  damages  held  the 
amount  of  wages  for  the  entire  period  covered 
by  the  contract,  less  wages  received  in  the  new 
employment. — Beck  v.  Max  Bonwit  &  Co.,  153 
N.  Y.  S.  888. 

€=>42  (N.Y.Sup.)  Profits  received  from  corpo- 
rate investment  by  an  employ^,  wrongfully  dis- 
charged, held  not  to  reduce  damages. — Marks  v. 
Magid,  153  N.  Y.  S.  940. 

H.   SERVICES   AND    COHFENSATION. 

(A)  Perfonaaneo  of  Servteea. 

®=>62  (N.Y.Sup.)  The  rule  nnder  -which  an  em- 
ployer acquires  an  irrevocable  license  to  use  an 
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employe's  InTention  held  inapplicable,  under  the 
facts  shown,  to  the  invention  of  the  general  man- 
ager of  a  corporation. — Doscher  v.  Phelpa 
Guardant  Time  Lock  Co.,  153  N.  T.  8.  710. 

(B)  'Waares  and  Other  Remnneratlon. 

®=>73  (N.Y.Sap.)  Defendant,  giving  checks  to 
its  salesman  in  payment  of  his  weekly  salary 
knowing  that  he  had  absented  himself  from  their 
factory,  etc.,  in  breach  of  his  contract,  thereby 
waived  such  breach,  and  could  .not  defend  an 
assignee's  action  on  the  ground  of  such  breach. 
— Natelson  v.  GottUeb,  153  N.  Y.  S.  1. 

ta.   MABTEK'S    LIABILITY    FOR    IN. 

JTTBIES   TO    SERVANT. 

(A)   Nature  and  Extent  In  Genrral. 

<8=»87'/!>   [New,  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  Under  Workmen's  Compensa- 
tion Law  (aa  re-enacted  and  amended  by  chapter 
41,  Laws  1914,  and  by  chapter  316,  Laws  of 
1914)  8  2;  groups  30  and  33,  hotel  butcher  dis- 
tributing meats  to  cooks  as  ordered  held  not  en- 
gaged in  hazardous  employment,  for  injury  in 
which  compensation  was  payable.— De  la  Gar- 
delle  v.  Hampton  Co.,  153  N.  Y.  S.  162. 
<g=s>87'A   [New,  vol.  10  Key-No.  Series] 

(N.Y.Sup.)  Under  Workmen's  Compensa- 
tion Law,  {  2,  group  41  and  section  3,  subds.  4, 
7,  teamster  operating  truck,  killed  by  his  horse 
while  in  the  stable,  held  within  the  benefits  of 
the  act— Smith  v.  Price,  153  N.  Y.  S.  221. 

Workmen's  Compensation  Law,  {  2,  gronp  41, 
when  read  in  connection  with  group  1  and  sec- 
tion 3,  snbd.  1,  held  to  cover  operation  of  trucks 
or  other  vehicles  except  on  tracks. — Id. 
<8=»87>/2  [New,  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  The  captain  of  a  lighter,  in- 
jured while  unloading  at  a  point  outside  the 
state,  is  within  Workmen's  Compensation  I<aw, 
section  2,  group  8. — Edwardsen  t.  Jarvis  light- 
erage Co.,  153  N.  Y.  S.  391. 
<8=»87'/)   [New,  vol.  16  Key-No.  Series] 

(Nf.Y.Sup.)  Under  Workmen's  Compensa- 
tion Law,  §i  21,  53,  114,  employ*  on  railroad 
track,  used  for  state  and  interstate  commerce, 
held  within  the  benefits  of  the  law,  notwith- 
standing federal  Employers'  Inability  T>aw. — 
Winfield  v.  New  York  Cent  ft  H.  R.  K.  Co., 
153  N.  Y.  8.  499. 

Liability  of  employer,  who  becomes  a  self- 
insnrer  under  the  Workmen's  Compensation 
Law,  held  that  of  an  insurer,  and  right  of  em- 
ployes to  compensation  is  not  affected. — Id. 

The  Workmen's  Compensation  Law  should  be 
given  a  broad,  liberal  construction,  in  order  to 
carry  out  the  beneficent  ptirposes  for  which  it 
was  enacted. — Id.  • 


®=>87'/2   [New,  voL  16  Key-No.  Series] 

(N.Y.Sup.)  An  employ*,  whose  em_ 
has  insured   under  the    Workmen's  Compensa- 


tion Act,  held  entitled  to  benefits  under  such 
act,  when  injured  in  the  course  of  his  employ- 
ment without  the  state. — Spratt  v.  Sweeney  ft 
Gray  Co.,  168  N.  Y.  8.  606. 
«=»87'/2  (New,  vol.  16  Key-No.  Series] 

(Nix.Sup.)  Cutting  up  of  beveled  glass, 
or  making  looking  glasses,  held  a  manufacture 
of  glass  products,  within   Workmen's  Compen- 


sation   Law,    (   2,    gronp    20.— McQuecney   t. 

Sutphen  ft  Hyer,  153  N.  Y.  S.  554. 

■W  orkmen's  Compensation  Law  held  to  be  lib- 
erally construed. — ^Id. 

Under  Workmen's  Compensation  Law,  §  50, 
the  law  should  be  construed  as  contemplating 
insurance  in  the  state  fund,  and  those  insuring 
therein  or  otherwise,  or  self-insurers,  should 
all  be  governed  by  the  same  rule.— Id. 
«=»87'A  [New,  vol.   16  Key-No.    Series] 

(N.Y.Sup.)  Under  Workmeii's  Compensa- 
tion Law,  i  2.  group  42,  section  3,  subds.  3-5, 
7,  8,  and  sections  10,  11,  50,  a  painter,  killed 
while  working  on  a  Job  on  a  plant,  held  an 
employe,  so  that  his  widow  was  entitled  to 
compensation.— In  re  Rheinwald,  158  N.  Y.  8. 
598. 

<S=988  (N.Y.Sup.)  Decedent,  a  painter  engaged 
in  job  of  painting  on  plant  of  supply  company 
for  a  lump  sum  under  written  contract  stipu- 
lating as  to  the  quality  of  the  work  and  ma- 
terials, held  an  "independent  contractor,"  with 
reference  to  employers'  liability  statutes  or 
common-law  decisions.— In  re  Rheinwald,  153 
N.  Y.   8.  598w 

(B)  Tools,  Maohlnerj',  Appllaaees,  and 
Places  for  'Work. 

€=> 1 01,  102  (N.Y.Sup.)  An  employer  is  bound 
to  take  all  reasonable  precautions  for  the  safety 
of  an  employe  engaged  in  work. — Fairweather 
V.  Sutphen,  153  N.  Y.  S.  49. 
€=9 1 14  (N.Y.Sup.)  A  master  held  not  bound 
under  Labor  Law,  {  200,  to  maintain  any  way 
in  room  in  which  work  was  not  being  carried 
on,  and  hence  a  servant  who  fell  from  there 
into  the  basement  cannot  recover. — Maraglino 
V.  Comes,  153  N.  Y.  S.  570. 
«=s>ll5  (N.Y.)  Under  Labor  Law,  i  82,  fail- 
ure to  provide  fire  escapes  establishes  liabil- 
ity for  death  of  an  employe  caused  thereby. — 
Amberg  v.  Kinley,  108  N.  E.  830,  214  N.  Y.  531. 

A  building  connected  with  a  tannery   Md  a 
"factory"  within  Labor  Law,  |  82.— Id. 

A  building  Ac'd  three  stories  m  height  within 
Labor  Law,  f  82,  relating  to  fire  escapes. — ^Id. 
«=»tl5  (N.Y.Sup.)  Labor  Law,  §  20,  held  not 
to  require  floor  to  be  laid  over  stairway  opening 
in  bunding  during  construction. — Slavic  v.  Wah- 
lig  &  Sonsin  Co.,  153  N.  Y.  S.  54. 

(O)   Methods  of  'Work,  Rules,  and  Orders. 

«=»I39  (N.Y.Sup.)  Change  of  orders  to  tug 
boat  as  to  gangway  at  which  landing  should  be 
made  held  not  the  proximate  cause  of  accident 
to  barge  captain,  whose  foot  was  caught  and 
taken  off  in  a  kink  in  the  hawser. — Scarlett  v. 
Delaware,  L.  ft  W.  R.  Co.,  153  N.  Y.  S.  51. 

(D)  'Warnlms  and  Instraetlns  Servant. 

«=3l50  (N.Y.Sup.)  A  master  who  had  knowl- 
edge of  the  defective  condition  of  a  block  and 
fall  used  to  move  a  boiler  held  bound  to  warn 
and  instruct  his  servants  in  regard  thereta — 
Mackay  y.  Mackay,  153  N.  Y.  8.  1030. 

(B)  Fellow   Servants. 

«s>l90  (N.Y.Sup.)  Foreman  in  charge  of  plain- 
tifi,  engaged  in  raising  telephone  pole,  and  him- 
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self  holding  cant  hooks,  was  "fellow  servant," 
so  that  for  his  negligence  master  was  not  liable. 
—Hall  T.  New  York  Telephone  Co.,  153  N.  I, 
S.  22. 

(F)  RIaka  Aaanmed  by  Servant. 

^==>204  (N.T.)  The  provision  of  the  Employers' 
Liabilit}'  Act  making  assumption  of  known  risks 
a  qnestion  of  fact  held  inapplicable  to  an  ac- 
tion brought,  under  common-law  principles. — 
CoUelU  V.  Turner,  109  N.  E.  83. 

(H)  Action*. 

«=>250%  [New,  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  On  application  for  compensa- 
tion to  employ^  injured  in  iron  works,  within 
Workmen's  Compensation  Law,  §  2,  group  21, 
award  held  a  decision  on  question  of  fact,  which 
under  section  20  was  not  reviewable  by  the  Ap- 
pellate Division.— Goldstein  v.  Centre  Iron 
Works,  153  N.  Y.  S.  224. 
<&=32503^  [New,  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  A  one-armed  workman,  who 
lost  his  other  hand  in  an  industrial  accident,  is 
entitled  to  compensation  for  total  disability  un- 
der Workmen's  Compensation  Law,  §  15,  subd. 
1,  not  for  partial  disability  under  subdivision  3 
when  construed  with  subdivision  6  of  the  sanie 
section.— Schwab  v.  Emporium  Forestry  Co., 
153  N.  Y.  S.  234. 
€=s»2503^   [New,  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  The  Legislature  may  remove 
the  disability  of  infancy,  and  allow  an  infant 
servant  to  elect  whether  to  proceed  at  com- 
mon law  or  under  the  Workmen's  Compensa- 
tion Act— Herkey  v.  Agar  Mfg.  Co.,  153  N.  Y. 
S.  360. 

Trial  courts  should  not  hold  the  Workmen's 
Compensation  Act  inoperative  as  to  employes 
electing  to  proceed  under  the  common  law. — Id. 
«=»250%  (New,  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  Under  Workmen's  Compensa- 
tion Law,  i  2,  group  8,  a  claimant  need  not 
show  specifically  that  the  vessel  upon  which 
he  was  injured  was  not  one  of  another  state  or 
country,  used  in  interstate  or  foreign  commerce. 
— Edwardsen  v.  Jarvis  Lighterage  Co.,  153  N. 
Y.  S.  391. 
«=>2503A  [New,  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  Under  Workmen's  Compensa- 
tion Law,  §  16,  subd.  4,  the  defendant  parents 
ot  a  deceased  employ^  are  entitled  to  compensa- 
tion, though  he  left  no  surviving  wife  or  child. 
— Frlscia  v.  Drake  Bros.  Co.,  153  N.  Y.  S.  302. 
The  parents  can  be  dependent  on  a  son, 
though  he  is  a  minor,  so  as  to  be  entitled  to 
compensation  nnder  the  Workmen's  Compensa- 
tion Law. — Id. 
«=s>250%  [New,  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  Under  Workmen's  Compensa- 
tion I^w,  a  2,  20,  21,  68,  111.  where  part  of 
employer's  business  was  manufacture  of  glass 
products,  compensation  held  properly  awarded 
though  it  did  not  appear  whether  act  employ^ 
was  doing  was  within  section  20. — McQueeney 
V.  Sutphen  ft  Hyer,  153  N.  Y.  S.  554. 
«=»2503A  [New,  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  Under  Workmen's  Compensa- 
tion Law,  i  2,  group  30,  and  section  21,  com- 
pensation held  properly  awarded  where  em- 
p\oy6,  when   injured,   was   putting   meat  into 


electric  chopper  in  butcher  market,  for  purpose 
not  shown.— Kohler  ▼.  Frohmann,  153  N.  Y. 
S.  559. 

€=s>250%   [New,   vol.  16  Key-No.   Series] 

(N.Y.Sup.)  Under  Workmen's  Compensa- 
tion Law,  §§  20,  23,  held  that,  on  questions  of 
law  certified  by  State  Workmen's  Compensa- 
tion Commission,  evidence  before  the  Commis- 
sion might  be  taken  to  explain,  but  not  to  con- 
tradict or  vary,  the  Commission's  findings  of 
fact.— In  re  Rheinwald,  153  N.  Y.  S.  598. 

The  presumption  that  a  claim  is  within  the 
Workmen's  Compensation  Law  held  operative 
on  the  Appellate  Division  on  certified  questions, 
and  sufficient,  without  contrary  evidence,  to 
entitle  claimant  to  benefits  of  act. — Id. 

«=>250%  [New,  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  Plaintiff  held  entitled  to 
sue  defendant,  a  third  person,  for  personal  in- 
juries, without  any  election,  despite  Workmen's 
Compensation  I/aw,  §S  10,  11,  29,  with  which 
the  master  had  complied. — Lester  t.  Otis  Ele- 
vator Co.,  153  N.  Y.  S.  105a 

®=s>265  (N.Y.)  A  plaintiff,  suing  on  a  cause  of 
action  given  by  statute  for  the  death  of  an  em- 
ploy6  caused  by  failure  of  employer  to  observe 
the  statute,  need  not  prove  employer's  negli- 
gonce.— Amberg  v.  Kinley,  108  N.  E.  830,  214 
N.  Y.  531. 

®=»265  (N.Y.Sup.)  Injured  employ^  bringing 
himself  within  the  rule  of  res  ipsa  loquitur  held 
entitled  to  recover  in  the  absence  of  a  satisfac- 
tory and  convincing  explanation  by  defendant 
— Francey  v.  Rutiand  R.  Co.,  153  N.  Y.  a  15L 
«=»265  (N.Y.Sup.)  Plaintiff,  employed  by  de- 
fendant hotel,  suing  for  injuries  by  cutting  her- 
self on  broken  glass  and  for  burns  while  en- 
deavoring to  get  through  a  window  onto  Gre 
escape,  bad  the  burden  of  establishing  defend- 
ant's negligence. — Casey  v.  Wynatol  Realty  ft 
Hotel  Co.,  153  N.  Y.  S.  389. 

The  doctrine  of  res  ipsa  loqnitnr  could  have 
no  application,  where,  if  the  accident  was  due 
to  negligence,  it  might  as  well  have  been  that 
of  a  fellow  servant  as  of  the  employer. — Id. 

In  a  servant's  action  for  cuts  and  burns  while 
trying  to  reach  a  fire  escape,  the  mere  fact  of 
an  explosion  of  gasoline  on  the  premises  did 
not  make  out  a  prima  facie  case  of  negligence 
against  the  master.— Id. 

4=>269  (N.Y.Sup.)  In  an  action  against  a  brew- 
ing company  for  death  of  its  employ^  by  inhal- 
ing wood  alcohol  fumes  while  varnishing  a  beer 
vat  evidence  of  the  effect  of  the  conditions  upon 
those  working  with  him  on  the  same  job  was  ad- 
missible.— Hess  V.  Bernheimer  &  Schwarta  Pil- 
sner Brewing  Co.,  153  N.  Y.  S.  327. 
«=»276  (N.Y.)  Evidence  held  to  sustain  a  find- 
ing that  failure  of  an  employer  to  furnish  fire 
escapes  as  required  by  Labor  Law,  {  82,  was 
the  proximate  cause  of  the  death  of  an  empIoy& 
—Amberg  v.  Kinley,  108  N.  K  830,  214  N.  Y. 
531. 

(g=>276  (N.Y.Sap.)  In  action  for  death  of  em- 
ployg,  evidence  held  insufficient  as  to  cause  of 
accident,  and  hence  complaint  was  proper!  v  dis- 
missed.—Slavis  V,  Wahlig  ft  Sonain  Co.,  153  N. 
Y.  S.  54. 

i3=>276  (N.Y.Sup.)  In  action  for  injuries  to 
railroad  engineer  from  dislocation  of  boiler  Uxk, 
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evidence  held  to  support  Terdict  for  plidiitiff. — 
Prancey  v.  Kutland  ii.  Co.,  ir.3  N.  X.  S.  151. 
^5>276  (N.Y.Sup.)  In  an  action  aeainst  a  brew- 
ing company  for  death  of  its  empToyfi  by  inhal- 
ing wood  alcohol  fumes  while  varnishing  a  beer 
vat,  evidence  held  sufficient  to  support  finding 
that  such  fumes  were  the  cause  of  the  denth. — 
Hess  V.  Bembeimer  &  Schwartz  Pilsener  Brew- 
ing Co..  153  N.  Y.  S.  327. 
$=9278  (X.T.Sup.)  Id  an  action  for  death  of  aa 
employed,  evidence  Jtetd  insutBclent  to  show  that 
the  killing  of  deceased  in  an  elevator  shaft  was 
caused  by  defendant's  negligence. — Fairweather 
V.  Sutphen,  153  N.  Y.  S.  49. 
®=>278  (N.Y.Sup.)  In  a  servant's  action  for  in- 
juries in  being  pinned  between  a  wall  and  a  fall- 
ing boiler,  due  to  the  giving  way  of  a  defective 
block  and  fall,  evidence  held  not  to  sustain  a 
finding  that  defendant  was  not  negligent. — Mac- 
kay  V.  Mackay,  153  N.  Y.  S.  1030. 
$=>28l  (N.Y.Sup.)  In  a  servant's  action  for  in- 
juries in  being  pinned  between  a  wall  and  a 
boiler  moved  by  ii  defective  block  and  fall,  evi- 
dence held  not  to  sustain  a  finding  that  plaintiff 
was  guilty  of  contributory  negligence. — Mackay 
V.  Mackay,  153  N.  Y.  S.  1030. 

TV.  UABIUTIES   FOB  IMJtlRIEB   TO 

THIRD  PERSONS. 

(A)  Acta  or  Omlsalons  of  Servant. 

®=>302  (N.Y.)  In  an  action  for  injury  occa- 
sioned by  a  chauffeur  when  driving  his  master's 
car  upon  an  errand  for  himself,  the  master  held 
not  liable.— Reilly  t.  Connable,  108  N.  E.  868, 
214  N.  Y.  586. 

<e=»302  (N.Y.Sup.)  The  act  of  the  general  man- 
ager, sales  agent,  and  demonstrator  of  a  motor 
.  car  company  in  driving  a  car  of  the  company 
is  prinaa  facie  within  the  scope  of  his  emoloy- 
meut— Stern  t.  International  Ky.  Co.,  153  N. 
Y.  S.  520. 

€=9304  (N.Y.Sup.)  Where  their  employ«s  habit- 
ually threw  boxes  on  an  adjacent  lot  which  did 
not  belong  to  defendants,  and  one  struck  plain- 
tiffs minor  child,  defendants  may  be  held  either 
on  the  theory  of  negligence  or  nuisance. — Nen- 
■tiehl  ▼.  Friedman,  153  N.  Y.  S.  120. 

MEASURE  OF  DAMAGES. 

See  Damages,  4=9 120. 

MECHANICS'  LIENS. 

See  Contracts,  «=>322. 

n.  RIGHT  TO  LIEN. 

(B)   Sabcontractors'    and    Contraetora' 
inrarkmen  and  Materialmen. 

4=9 1 14  (N.Y.Sup.)  An  assignment  by  the  gener- 
al contractor  of  the  amount  due  him  for  con- 
structing a  building  is  superior  to  a  mechanic's 
lien,  notice  of  which  was  not  filed  until  after 
the  filing  of  the  attsignment.— New  York  Coun- 
ty Nat.  Bank  v.  Wood,  153  N,  Y.  S.  860. 

III.   FROCEEDIirOS  TO  PERFECT. 

4=9 1 49  (N.Y.Sup.)  A  mechanic's  lien  notice 
stating  the  lump  agreed  price  of  the  various  ma- 


terials furnished  held  snfiScient,  under  Laws 
1009,  c.  38,  g  9,  subd.  4,  and  section  23.— New 
York  County  Nat.  Bank  v.  Wood,  153  N.  Y.  S. 
860. 

VII.  ENFORCEMENT. 

4^281  (N.Y.Sup.)  In  action  to  foreclose  me- 
chanic's lien  for  work  done  under  a  contract  to 
do  all  of  the  painting  and  papering  on  apart- 
ment buildings,  evidence  held  to  show  that  con- 
tractor did  not,  in  good  faith,  try  to  complete 
performance,  and  failed  to  substantially  per- 
form varnishing  and  enameling  of  reasonable 
value  of  $450.— North  American  Wall  Paper  Co. 
V.  Jackson  Construction  Co.,  153  N.  Y.  S.  204. 

MEMORANDA. 

See  Frauds,  Statute  of,  4=9111. 

MERGER. 

See  Judgment,  4=9577-597. 


See  Infants. 


MINORS. 


MINUTES. 

See  Oiminal  Law,  4=9627^. 

MISREPRESENTATION. 

See  Fraud ;    Vendor  and  Purchaser,  4=944. 

MISTAKE. 

See  Carriers,  4=9l97 ;  Contracts,  4=9828 ;  Ref- 
ormation of  Instruments,  4=9l9,  45 ;  Release, 
«=»57. 

MONEY  LENT. 

See  Executors  and  Administrators,  4=s>169. 

MONEY  RECEIVED. 

4=9)7  (N.Y.Sup.)  A  complaint  alleging  that  de- 
fendant collected  for  the  benefit  of  the  plaintiff 
a  sum  of  money  which  he  refused  to  pay  on  de- 
mand, but  not  alleging  an  express  promise  to 
pay  or  facts  from  which  the  promise  can  be  im- 
plied, is  insufficient. — tStemmler  v.  Alsdorf,  153 
N.  Y.  S.  8. 

4=9 1 9  (N.Y.Sup.)  In  an  action  for  money  and 
goods  delivered  to  defendant  under  duress,  evi- 
dence held  not  to  show  as  a  matter  of  law  that 
plaintiff  waived  the  duress  by  making  payments 
and  deliveries  after  the  fear  induced  by  the 
threats  had  ceased. — Knee  v.  Yankee  Waist  Co.. 
153  N.  Y.  S.  66. 

MONOPOLIES. 

II.  TRUSTS   AND    OTHER    OOIfBINA- 

TIONS  IN  RESTRAINT 

OF  TRADE. 

4=99  (N.Y.)  Penal  Law,  |  580.  relating  to  con- 
spiracy to  injure  commerce,  held  not  repugnant 
to  General  Business  Law,  §§  340,  341,  provid- 
ing that  contracts  creating  a  monopoly  should 
be  void,  in  view  of  Laws  1910,  c.  395,   and 
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Penal  Law,  S  2500.— People  v.  Dwyer,  lOft  N. 
E.  103,  215  N.  Y,  46. 

MONUMENTS. 

See  Boundaries,  ^=»3. 

MORTGAGES. 

See    Chattel   Mortgagcg;     Contracts,    ®=»119; 
RstoRpoI,  <S=983;  Jury,  «=9l4,  2S;  Railroads, 

<s=>ioy. 

in.   CONSTRUCTION  AND  OPERA- 
TION. 

(B)  Parttea    and   Debts    or   UablUtiea    Se- 

eared. 

«:=»I22  (N.T.Sup.)  An  agreement  to  pay  an  ad- 
ditional 1  per  cent  on  the  amount  of  a  mort- 
gage on  the  intere.<it  days  "during  the  existence 
of  the  mortgage"  ceases  on  foreclosure  of  the 
mortgage.— Daily  Realty  Co.  v.  Schmuck,  153 
N.  y.  S.  965. 

(C)  PropertT    MortnaKed,   and    Batatea    ot 

Parties  Therein. 

«=>t44  (N.Y.Sup.)  The  owner  of  a  second  mort- 
gage on  land  bought  in  by  the  city  of  New  York, 
under  Greater  New  York  Charter,  §  1033,  for 
unpaid  taxes,  has  such  an  interest  tliat  he  is  en- 
titled to  invoke  the  aid  of  equity  to  prevent  the 
foreclosure  of  the  lien  by  one  holding  it  for  the 
benefit  of  the  mortgagor. — Pines  t.  Novick,  153 
N.  Y,  S.  891. 

A  mortgagor  cannot  allow  the  premises  to  be 
sold  for  tuxes,  and  defeat  the  rights  of  the  mort- 
gagee by  acquiring  the  paramount  tax  title. — Id. 

(D)  Uen    and   Prlorltr. 

<&=»I54  (N.Y.Sup.)  Where  the  leasee  of  part  of 
the  premises  for  10  years  was  in  possession,  a 
subsequent  mortgagee  takes  with  constructive 
notice  of  his  rights,  though  the  lease  was  not 
recorded,  in  accordance  with  Real  Property 
Law,  S  291.— City  Bank  ot  Bayonne  t.  Hocke. 
153  N.  Y.  S.  731. 

VI.   TRANSFER  OF  PROPERTY  MORT- 

OAGED   OR   OF   EQUITY   OF 

REDEMPTION. 

^=3280  (N.Y.)  Grantees  who  assumed  a  mort- 
gage held  not  entitled  to  defeat  the  covenant 
on  the  ground  of  want  of  consideration. — New- 
ton V.  Evers,  109  N.  E.  118,  215  N.  Y.  198. 

Grantees,  who  covenanted  to  assume  a  mort- 
gage as  well  as  a  contract  of  sale,  held  not  en- 
titled to  defeat  their  assumption  on  the  ground 
that  the  conveyance  to  them  was  only  an  as- 
signment of  the  mortgage.— Id. 

Vn.  PAYMENT     OR    PERFORMANOB 

OF   CONDITION,  RELEASE, 

AND   SATISFACTION. 

«=93I0  (N.Y.Sup.)  Where  a  mortgage  provided 
for  a  partial  release  upon  making  a  partial  pay- 
ment, such  right  was  lost  by  failure  to  tender 
the  partial  payment  before  default  in  payment 
of  the  principal  dcfbt — ^FHilton  v.  Jones,  153  N. 

Y,  s.  ffir. 


X.  FORECLOSURE  BY  ACTION. 

(K)  Parties  and  Proeeaa. 

4=>427  (N.Y.Sup.)  A  tenant  in  possession  is  a 
necessary  party  defendant  to  an  action  for  mort- 

fage  foreclosure. — Harvey  v.  Mooney,  153  N.  Y. 
I.  268. 

(O)   Injnnetfon  and  Receiver. 

<&=947l  (N.Y.Sup.)  A  receiver  of  the  rents  of 
mortgaged  premises  pending  foreclosure  may  not 
be  sued  by  one  injured  by  defective  condition  of 
the  premises.— In  re  Fischer,  153  N.  Y.  S.  lOOS. 

(H)  Trial  or  Hearing  and  Retereaee. 

<8=»476  (N.Y.Sup.)  While  an  adverse  claim  of 
title  arising  prior  to  the  execution  of  a  mort- 
gage cannot  be  tried  upon  foreclosure  proceed- 
ings thereof,  the  question  whether  the  claimant 
is  estopped  to  assert  it  against  plaintiff  may 
properly  be  decided. — United  States  Trust  Co.  of 
New  York  v.  Pleasant  Ave.  Realty  Co.,  153  N. 
Y.  S.  65. 

(I)  JndKment    or    Decree    and    Execution. 

4s>497  (N.Y.Sup.)  A  judgment  foreclosing  a 
mortgage  held  to  give  the  mortgagor  no  rights 
against  a  lessee  in  possession  when  the  mortgage 
was  made,  though  he  was  made  a  party. — City 
Bank  of  Bayonne  v.  Hocke,  153  N.  Y.  S.  731. 

<J)   Sale. 

^=3535  (N.Y.Sup.)  A  purchaser  at  the  fore- 
closure sale,  subject  to  liens  for  assessments  and 
taxes,  is  not  liable  to  the  former  owner  for  the 
difference  between  the  face  of  the  liens  and  the 
amount  be  paid  for  their  release,  under  a  settli- 
ment  with  the  city. — Stemmler  v.  Alsdor^  153 
N.  y.  S.  8. 

(If)   Feea  and  Coata. 

<S=>580  (N.Y.Sup.)  An  action  to  foreclose 
against  mortgagor  and  a  tenant  held  begun  by 

filing  of  lis  pendens  and  service  of  snmmons  and 
complaint  on  the  teuant,  and  a  subsequent  ten- 
der IS  too  late  to  alter  liability  for  costs. — ^Har- 
vey y.  Mooney,  153  N.  Y.  S.  268. 

MOTiONS. 

See  New  Trial ;    Pleading,  <8=3343-3fl9. 

«=>43  (N.Y.Sup.)  The  Special  Term  of  one  coun- 
ty on  the  call  for  trial  cannot  refer  the  issues  as 
involving  a  iMig  account,  where,  on  the  same 
state  of  facts,  such  reference  was  refused  by  the 
Special  Term  of  another  county  without  leave 
to  renew.— Mugler  v.  Caatleton  Hotel  &  Realty 
Co.,  153  N.  Y.  S.  1025. 

An  order  refusing  a  reference  as  involving  a 
long  account  held  not  to  show  that  leave  was 
given  to  renew  the  motion. — Id. 

4s>64  (N.Y.Sup.)  Ruling  on  a  previous  motion 
held  not  to  preclude  plaintiff  from  moving  to 
serve  a  supplemental  summons  and  complaint— 
Baum  y.  Stockell,  153  N.  Y.  S.  1004. 

1^=364  (N.Y.CityCt)  Where  an  order,  granted 
on  defendants'  motion  to  be  relieved  from  con- 
cessions made  for  the  purposes  of  a  first  trial, 
was  not  entered  until  long  after  the  second 
trial  and  the  determination  of  an  appeal,  held, 
that  a  motion  to  declare  such  order  &  nnlUty 
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should  be  deniecl.— GUas  y.  Osleman  &  Kranse, 
153  N.  Y.  S.  573. 

MOVING  PICTURES. 

See  Sunday;   Theaters  and  Shows. 

MUNICIPAL  CORPORATIONS. 

See  Appeal,  4=s>19;  Attorney  and  Client,  <^» 
166 ;  Constitutional  Law,  «=>04,  230 ;  Courts, 
€=»90;  Electricity,  <g=»4:  Eminent  Do- 
main, «=»lli>,  li!4,  262;  Evldonce,  iS=>571; 
Licenses,  ®=»7,  40;  Limitation  of  Actions, 
®=332;  Mandamus,  Cs'To,  87,  92:  Mort- 
gages, €=>144 ;  Street  Railroads ;  Sunday ; 
Telegraphs  and  Telephones. 

n.  OOVEBNMENTAL    POWERS    AND 
FUNCTIONS   IN   OENERAI.. 

<&=»58  (N.Y.Sup.)  Neither  Utica  Charter,  J  32, 
nor  Second  Class  Cities  Law,  f  156,  held  to 
authorize  city  council  to  adopt  an  ordinance 
setting  aside  a  residence  district. — People  ex  rel. 
Lankton  v.  Roberts,  153  N.  Y.  S.  143. 
®=5>59  (N.Y.)  The  Implied  powers  of  a  munici- 
pal corporation  must  be  essential  to  the  exer- 
cise of  the  express  power,  and  not  merely  con- 
venient thereto,  and  the  intent  of  the  Legis- 
lature to  confer  them  must  be  clear. — People  ex 
rel.  City  of  Olean  t.  Western  New  York  & 
I'ennsylvania  Traction  Co.,  108  N.  E.  847,  214 
N.  Y.  526. 

v.  officers,  aofnts.  and  £m- 
px.ot£s. 

(A)  Mvnlelpal  Ofllcers  In  General. 

«=>I25  (N.Y.Sup.)  The  general  civil  service 
law  of  the  state  applies  to  the  city  of  New  York, 
save  as  limited  or  repealed  hy  its  charter. — ^Peo- 
ple ex  reL  Franklin  t.  Fetheraton,  153  N.  Y.  S. 
325. 

(B)  Mnnlelpal    Depnrtmenta    and    Ofllcers 
Thereof. 

<S=>I84  (N.Y.Sup.)  Under  Civil  Service  Law,  S 
9,  and  rules  of  municipal  civil  service  commis- 
sion, police  commissioner  held  entitled  to  inves- 
tigate a  probationer's  past  record  and  to  refuse 
to  retain  him  because  thereof. — People  ex  rel. 
Walter  v.  Woods,  153  N.  Y.  S.  872. 
<S=>205  (N.Y.Sup.)  The  dismissal  of  an  assist- 
ant engineer  in  the  water  department  hel4  prop- 
er.—Griffin  V.  WilUams,  153  N.  Y.  S.  926. 

(C)  Aarents  and   BrnpIoyCa. 

^=>2I7  (N.Y.Sup.)  The  municipal  civil  service 
commission  cannot  divide  those  eligible  for  pro- 
nootion  in  clerical  positions  into  sesiarate  lists 
according  to  residence  in  boroughs,  but  the  dty 
is  the  unit  (Civil  Service  Law,  |  18). — People  ex 
rel.  Franklin  v.  Fetherston,  153  N.  Y.  S.  325. 
<&=>2I7  (N.Y.Sup.)  Under  CivU  Service  Law,  i 
9,  the  rules  of  a  civil  service  commission  may 
fix  the  time  or  length  of  an  appointee's  proba- 
tion, but  cannot  annex  an  unauthorized  limita- 
tion.— People  ex  rel.  Walter  v.  Woods,  153  N. 
Y.  S.  872. . 

<®=»220  (N.Y.Sup.)  Under  Civil  Service  Law,  $ 
20,  as  amended,  plaintiff,  his  name  having  been 


omitted  from  the  pay  roll  by  the  civil  service 
commission,  cannot  sue  the  city  of  New  York, 
for  which  he  worked,  but  must  compel  the  com- 
mission by  mandamus  to  place  his  name  on  the 
roll.— Lj'nch  v.  CSty  of  New  York,  133  N.  Y. 
S.  186. 

IX.  PUBI.IC  nXPROVEMENTB. 
(D)   Damases. 

®=»385  (N.Y.Sup.)  One  damaged  by  chanpe  of 
street  grade  held,  under  Greater  New  York 
Charter  (Laws  1901,  c.  46(5)  !|  951,  amended  by 
Laws  1912,  c.  483,  entitled  to  redress,  thou;;h 
there  was  no  assessment  for  the  improvement,  as 
contemplated  by  the  statute.— People  ex  rel. 
Cladel  V.  Seaman,  ^53  N.  Y.  S.  740. 

iS=3394  (N.Y.Sup.)  The  extent  of  the  immunity 
of  a  city  from  liability  for  obstructing  streets 
in  making  public  improvements  is  for  the  peri- 
od reasonably  necessary  for  the  work,  with  im- 
munity ali30  for  errors  of  judgment  as  to  the 
period  required  for  performance,  and  for  delay 
caused  by  contractors  without  its  fault — Cas- 
sel  V.  City  of  New  York,  153  N.  Y.  S.  410. 

<S=3404  (N.Y.Sup.)  In  an  action  by  the  admin- 
istratrix of  a  hotel  owner  against  defendant 
city  for  damages  caused  by  obstructing  the 
street,  in  front  of  the  hotel,  evidence  held 
snfGcient  to  show  that  the  deceased  was  lessee 
and  proprietor  of  the  premises. — Cassel  y.  City 
of  New  York,  153  N.  Y.  S.  410. 

Evidence  held  sufficient  to  show  that  the  city 
was  responsible  for  part  of  the  unnecessary 
delay  in  prosecuting  the  obstructing  work. — Id. 
.  Evidence  held  sufficient  to  show  that  part  of 
the  delay  for  which  recovery  was  had  was  due 
to  the  failure  of  contractors  to  perform  sewer 
work  with  due  diligence.— Id. 

(B)   AsaessmentB  for  Beneflta>  and  Speelal 
Taxes. 

€=9425  (N.Y.Sup.)  The  property  of  a  railroad 
company,  consisting  of  buildings  or  stores  rented 
by  the  railroad  company  to  others,  is  not  prop- 
erty benefited,  within  a  resolution  assessing 
property  for  street  widening  purposes. — People 
ex  rel.  New  York,  W.  &  B.  By.  Co.  y.  Waldorf, 
153  N.  Y.  S.  1072. 

i3=3428  (N.Y.Sup.)  In  a  proceeding  consolidat- 
ing the  opening  and  regulation  of  several  other- 
wise disconnected  streets,  the  assessment  for 
buildings  taken  was  properly  'made  by  the 
block  by  block  rule,  without  exception. — In  re 
Fowler  St.  in  City  of  New  York,  153  N.  Y. 
S.   587. 

In  a  proceeding  for  other  than  a  common 
continuous  highway  purpose,  consolidating  sev- 
eral otherwise  disconnected  streets,  the  owners 
on  any  one  street  were  not  assessable  for  the 
cost  of  opening  and  regulating  some  of  the  oth- 
er streets. — Id. 

<S=>429  (N.Y.Sup)  That  property  abutting  on  a 
street  to  be  widened  may  be  assessed,  it  is  not 
necessary  that  the  entire  boundary  of  the  land 
should  lie  along  or  touch  such  land— People  ex 
rel.  New  York,  W.  &  B.  Ry.  Co.  v.  Waldorf,  153 
N.  Y.  S.  1072. 

€=>43l  (N.Y.Sup.)  Assessment  of  property  of 
owner  on  S.  street  to  bear  a  share  of  award 
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for  taUng  of  buildings  on  B.  street,  ninning 
at  right  angles  to  S.  street,  held  unauthorized ; 
the  rule  being  to  assess  the  cost  of  building 
acquired  by  the  "block  by  block"  rule.— In  re 
Fowler  St  in  City  of  New  York,  163  N.  Y.  S. 
5S5. 

<&=>432  (N.Y.Sup.)  In  proceeding  to  establish 
sewer  route,  owners  on  avenue  60  feet  in  width 
licld  properly  assessed  for  a  widening  of  other 
end  of  avenue,  necessitating  acquiring  of  land, 
taking  of  building,  and  damage  to  other  build- 
ings, under  rule  that  such  regulation  was  as- 
sessable throughout  whole  street. — In  re  Fowler 
St.  in  City  of  New  York,  153  N.  Y.  S.  585. 
$=>442  (N.Y.Sup.)  In  proceeding  for  street  im- 
provement, owners  ceding  their  title  to  fee  in 
street  by  stipulating  with  city,  pursuant  to 
City  Charter,  §  994,  held  not  exempt  from  a»- 
sessment  for  awards  for  damages  from  the  ac- 
quiring of  land  to  widen  street  and  the  tak- 
ing of  and  damages  to  buildings.— In  re  Fowler 
St.  in  City  of  New  York,  153  N.  Y.  S.  6851 
^=»450  (N.Y.Sup.)  A  city  council  has  power  to 
amend  a  resolution  fixing  assessment  districts 
for  street  widening,  passed  at  a  prior  meeting. — 
People  ex  rel.  New  York,  W.  &  B.  By.  Co.  ▼. 
Waldorf,  153  N.  Y.  S.  1072. 

Where  a  city  council  had  established  a  bound- 
ary of  assessment  for  street  widening,  a  notice 
that  it  would  change  snch  district  held  sofflcient. 
-Id. 

X.  FOUOE  POWER  AND  REGUI^- 
TIONS. 

(A)   Delegation,    ESxtent,    and   Bteerclse   of 
Power. 

€=>589  (N.Y.)  The  police  power  resides  in  the 
state  Legislature,  and  may  be  exercised  by  local 
bodies  only  so  far  as  it  has  been  plainly  dele- 
gated.—I'eople  ex  rel.  City  of  Clean  v.  West- 
ern New  York  &  Pennsylvania  Traction  Co., 
108  N.  E.  847,  214  N.  Y.  626. 
<8=»60l  (N.Y.Sup.)  Housing  Act,  §  9,  authoriz- 
ing establishment  of  a  residence  district,  held 
not  sustainable  as  an  exercise  of  the  police  pow- 
er.—People  ex  reL  Lankton  v.  Roberts,  163  N. 
Y.  S.  143. 

«=960l  (N.Y.Sup.)  The  Legislature  or  city 
council  may  not,  under  the  police  power  alone, 
restrict  the  use  of  private  property,  by  regulat- 
ing the  placing  of  buildings  on  lots. — City  of 
Buffalo  V.  KeUner,  153  N.  Y.  S.  472. 

Buffalo  City  Charter,  I  17,  and  section  292, 
subd.  5,  held  neither  to  prohibit  nor  to  confer 
on  the  city  the  right  to  forbid  a  property  owner 
from  placing  a  building  on  sach  part  oi  his  lot 
as  he  may  choose,  provided  that  in  other  re- 
spects he  complies  with  the  building  laws  of  the 
state  and  city. — Id. 

«s>60l  (N.Y.Sup.)  Building  Code  of  New  York 
City,  i  22,  providing  that  a  person  excavating 
to  a  depth  greater  than  10  feet  must  provide 
support  for  adjoining  walls,  has  the  force  and 
effect  of  a  statute.— Wear  v*  Koehler,  153  N.  Y. 
S.  773. 

<3=3604  (N.Y.Sup.)  Sanitary  Code,  i  80,  pro- 
hibiting the  permitting  of  unmuzzled  dogs  to 
run  at  large  in  the  city  of  New  York,  which 
ordinance  was  enacted  pursuant  to  Greater  New 
York   Cbart«r,    {    1172,    held    constitutional.— 


People  ex  reL  Knoblaoiib  t.  Warden  of  City 
Prison,  153  N.  Y.  S.  403. 

Duly  enacted  ordinances,  made  for  the  pro- 
tection of  the  public  health  or  comfort,  do  not 
infringe  the  right  to  keep  dogs  in  the  dty  of 
New  York.— Id. 

i8=»62l  (N.Y.Sup.)  Qarrying  of  80-foot  sky 
sign  to  a  height  of  135  feet  under  permit  from 
superintendent  of  public  buildings  held  unlaw- 
ful, under  ordinance  making  it  illegal  to  erect 
sky  signs  more  than  75  feet  high,  so  that  it 
was  duty  of  superintendent  to  prevent  its  erec- 
tion, notwithstanding  Building  Code,  {  4.— 
Southern  Leasing  Co.  v.  Ladwig,  153  N.  Y. 
S.  545 ;  Public  Leasing  Co.  v.  Same,  Id.  549. 
<S=>623  (N.Y.Sup.)  City  of  Buffalo,  suing  un- 
der section  17,  subd.  5,  of  its  charter,  to  abate 
a  building  placed  on  front  of  lot,  where  owner 
had  secured  a  permit  locating  it  in  the  rear,  held 
not  entitled  to  equitable  relief,  in  view  of  the 
money  penalty  provided  for  infringements  of 
itj  general  building  permit  ordinance. — City  of 
Buffalo  V.  Kellner.  153  N.  Y.  S.  472. 

ZI.  USE  AND  REOlTI^TIOIf  OF  F1TB- 

UC   PI.ACES,  PROPCRTT, 

AND   WORKS. 

(A)   Streets   and  Other   Pnblle   mrar*. 

€=9649  (N.Y.Sup.)  Proceeding  by  city,  under 
City  Charter,  §§  970,  994,  to  take  title  to  street 
for  extension  of  elevated  railway  system  and  for 
appointment  of  commissioners  of  estimate  and  a 
commissioner  of  assessment  and  apportionment, 
disapproved.— In  re  Ely  Ave.  in  City  of  New 
York,  153  N.  Y.  S.  1049. 

^=657  (N.Y.Sup.)  The  quasi  public  easement 
of  light,  air,  and  access  arising  from  the  fact 
that  property  abuts  on  a  public  highway  is  not 
extinguished  when  the  street  is  closed  under 
the  Street  Closing  Act.— Barber  v.  Woolf,  153 
N.  Y.  S.  139. 

®=>66l  (N.Y.Sup.)  The  Legislature,  acting  for 
the  people,  has  paramount  authority  over  the 
highways  for  travel— Stern  v.  International  Rv. 
Co.,  153  N.  Y.  S.  620. 

<&=>66r  (N.Y.Sup.)  The  right  to  lay  gas  mains 
in  the  streets,  being  a  franchise  granted  for  the 
service  of  the  public,  is  subject  to  regulation 
in  the  interest  of  the  public. — People  ex  reL 
Queens  Borough  Gas  &  Electric  Co.  v.  Connolly. 
153  N.  Y.  S.  721. 

(3==>68B,  681  (N.Y.Sup.)  The  power  conferred 
on  the  department  of  water  supply,  gas,  and 
electricity  of  the  city  of  New  York  to  regulate 
the  use  and  transmission  of  gas  held  not  to 
authorize  it  to  issue  permits  to  open  streets  to 
lay  gas  mains  and  pipes;  such  power  resting 
only  with  the  borough  president. — People  ex  rel. 
Queens  Borough  Gas  &  Electric  Co.  v.  Con- 
nolly, 153  N.  Y.  S.  721. 

<3=>682  (N.Y.Sup.)  A  borough  president  held 
entitled  to  impose  reasonable  conditions,  in- 
cluding submission  to  the  control  of  the  de- 
partment of  water  supply,  gas,  and  electricity, 
to  the  issuance  of  a  permit  to  a  gas  company 
to  open  a  street  to  lay  gas  mains.— People  ex  reL 
Queens  Borough  Gas  &  Electric  Ca  t.  Connolly. 
153  N.  Y.  S.  721. 

<S=»692  (N.Y.Sup.)  A  city  must  keep  its  streets 
free  from  unauthorized  (wstructions,  and  where 
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it  fails  to  do  ao  it  is  gailty  of  permitting  a 
naisance.— Stem  y.  International  Ky.  Co.,  153 
N.  Y.  S.  620. 

«=a>70e  (N.Y.Snp.)  That  a  team  of  horses  waa 
running  away,  unattended,  down  a  reasonably 
crowded  city  street,  is  sufficient  to  siipport  an 
inference  or  negligence  on  the  part  of  the  own- 
er or  driver. — HoUaran  v.  City  of  New  York, 
153  N.  Y.  S.  447. 

In  an  action  for  the  death  of  one  who  was 
killed  while  attempting  to  stop  a  team  running 
away  down  a  crowded  city  street,  the  question 
whether  deceased  was  justified  in  attempting  to 
stop  the  team  held  one  for  the  jury. — Id. 
€=3706  CN.Y.Sup.)  Whether  driving  an  auto- 
mobile faster  than  permitted  by  ordinance  is 
negligence  held  for  the  jury. — Stem  v.  Inter- 
national Ry.  Co.,  163  N.  Y.  S.  620. 
®=>706  (N.Y.Sup.)  Evijdence  in  a  street  car 
passenger's  action  against  a  city  for  injaries 
from  being  struck  by  the  pole  of  a  citjr  cart 
when  the  horse  attached  to  it  shied  held  insuffi- 
cient to  charge  defendant  with  actionable  neg-. 
ligence.— XombUn  ▼.  City  of  New  York,  163  N. 
Y.  S.  924. 

(O  Pnbllo    BalldlnKii,    Parka,    and    Other 
Pnbllo  Places   and  Property. 

^=s>7l9  (N.Y.Sup.)  Construction  of  covered 
dump  on  land  reserved  for  dock  purposes  by 
Laws  1894,  c.  152,  the  use  of  which  was 
regulated  by  section  9  of  such  act,  held  not  to 
be  enjoined,  either  onder  such  section  or  Laws 
1895,  c.  900.— Riverdale  Realty  Co.  v.  City  of 
New  York,  153  N.  Y.  S.  742. 

XXL  TOBT8. 

(B)   Acta  or  OmlsBiona  of  Ofllcera  or 
Aarenta. 

®=»7SI  (N.Y.Sup.)  Contractors,  to  whom  a 
city  lets  contracts  for  sewer  work  as  required 
by  statute,  are  not  Its  agents  for  whose  de- 
faults it  is  liable,  but  independent  contractors, 
although  the  city  cannot  escape  its  duty  to 
maintain  the  streets  in  a  safe  condition  by  re- 
quiring such  contractors  to  do  so. — Cassel  v. 
City  of  New  York,  168  N.  Y.  8.  410. 

In  an  action  against  defendant  city  for  dam- 
ages to  hotel  property  caused  by  prolonged  ob- 
struction of  the  street  on  which  it  abutted,  no 
part  of  the  recovery  could  be  sustained  where 
judgment  against  the  city  was  entered  on  find- 
ings that  the  delay  was  partly  chargeable  to  it 
and  partly  to  independent  contractors  for  whose 
default  it  was  not  liable. — Id. 

(O  Defeeta  or  Obatmetlona  la  Streeta  and 
Other  Pablle  Wara. 

^=3>784  (N.Y.Sup.)  Recovery  against  party 
making  excavation  in  street,  into  which  heavy 
automobile  truck  was  precipitated  through  a 
barrier  of  planks,  held  unwarranted. — Ruppert 
T.  City  of  New  York,  163  N.  Y.  S.  100. 
^=»8i6  (N.Y.Sup.)  A  complaint  for  injuries 
sustained  in  falling  into  a  subway  under  con- 
struction, on  account  of  plaintiff's  horse  becom- 
ing frightened  by  defendant's  engines,  stated  no 
cause  of  action,  without  any  allegation  that  de- 
fendant's  negligence  was  the   proximate  cause 


of  the  Injarjr.— Goldstein  v.  Rodgers  &  Hagerty, 
153  N.  Y.  S.  935. 


17  (N.Y.Sup.)  In  an  action  for  injuries 
received  in  stepping  on  defendant's  defective 
sidewalk  grating,  the  plaintiff  was  under  no 
necessity  to  prove  the  object  and  purpose  for 
which  be  stepped  upon  the  grating  as  a  condi- 
tion precedent  to  recovery. — McKeown  v.  Foster, 
153  N.  Y.  S.  983;  McHale  v.  Same,  Id.  985. 
$=»8I9  (N.Y.Sup.)  In  action  for  damages  to 
automobile  truck,  claimed  to  have  been  caused 
by  hole  or  depression  in  approach  to  bridge, 
evidence  held  insufficient  to  show  notice  to  the 
city.— Ruppert  v.  City  of  New  York,  153  N.  Y. 
S.  100. 

€=3821  (N.Y.Sup.)  Whether  a  contractor,  leav- 
ing street  railroad  tracks  above  the  street  grade, 
was  bound  either  to  fill  it  in  or  to  place  a  light 
sufficient  to  enable  a  safe  use  of  the  street,  held 
for  the  jury.— Beebe  v.  Schenectady  Ry.  Co., 
153  N.  Y.  S.  395. 

XIII.  FISCAI.  MAKAGEBfEMT,  PUB- 

UC  DEBT,  SECURITIES,  Ain> 

TAXATIOK. 

(D)  Taxea  and  Other  Revenae,  and  Appll- 
oatlon  Thereof. 

<S=>967  (N.Y.Sup.)  Under  Greater  New  York 
Charter,  §  889a,  as  added  by  Laws  1913,  c  324, 
and  in  view  of  section  892,  as  amended  in  1903, 
buildings  begun  after  October  1st  are  exempt 
from  taxation  on  the  improvement,  whether 
completed  or  uncompleted  by  the  following  1st 
of  October,  though  those  begun  before  and  still 
uncompleted  are  taxable  at  the  improved  value. 
—People  ex  rel.  New  York  Cent  &  H.  R.  R. 
Co.  V.  Pnrdy,  163  N.  Y.  S.  300. 

The  beginning  of  excavations  for  building 
marks  the  beginning  of  construction,  within  the 
Greater  New  York  Charter,  §  889a;  hence 
where  the  excavations  were  begun  before  the  1st 
of  October,  the  building,  though  unfinished,  may 
on  the  following  October  be  assessed  at  the  im- 
proved  value.— Id. 

<S=»975  (N.Y.Sup.)  Under  Lockport  City  Char- 
ter, !  271,  a  lien  for  taxes  lapses  after  10  years 
from  the  first  publication  of  the  treasurer's  no- 
tice, unless  proceedings  to  enforce  it  have  been 
stayed.— Hall  v.  City  of  Lockport,  153  N.  Y.  S. 
298. 

Under  Lockport  City  Charter,  {  271,  it  is 
improper  and  unnecessaijr  for  the  common  coun- 
cil t6  cancel  city  taxes  after  the  lapse  of  10 
years. — Id. 

«=>979  (N.Y.-Snp.)  Under  Code  Civ.  Proc.  f 
1638,  and  section  1639,  subd.  3,  the  court  had 
no  jurisdiction  to  grant  relief,  as  against  a  lien 
for  taxes,  under  Lockport  City  Charter,  {  271. 
—Hall  V.  City  of  Lockport,  153  N.  Y.  S.  298. 

(B)  Rlarhta    and   Remedlea    of    Taxparera. 

•S=>988  (N.Y.Sup.)  Code  Civ.  Proc.  §  1925,  au- 
thorizing a  taxpayer's  action  to  prevent  mis- 
appropriation of  municipal  funds  by  officers, 
should  be  given  a  somewhat  liberal  construction 
in  favor  of  the  remedy.— Hicks  v.  Cocka,  163  N. 
Y.  S.  776. 

<S=»993  (N.Y.Sup.)  Under  Genera]  Municipal 
Law,   (  51,    a   taxpayer  suffering   any  special 
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damage  may  sue  to  enjoin  the  eruperintendent  of 
public  buildings  from  pennitting  erection  of  a 
sky  sign  to  a  height  forbidden  by  ordinance. — 
Southern  Leasing  Co.  v.  Ludwig,  153  N.  Y.  S. 
545 ;  Public  Leasing  Co.  v.  Same,  Id.  549. 
^=>I000  (N.Y.Sup.)  A  town  Is  not  a  necessary 
party  in  a  taxpayer's  action  under  Code  Civ. 
Proc.  S  1025,  to  prevent  misappropriation  of 
funds  by  town  officers. — ^Hicks  v.  Cocks,  153  N. 
T.  S.  776. 

Recipients  of  the  payments  alleged  to  be 
wrongful  need  not  be  made  parties. — Id. 

A.  complaint  in  such  action  need  not  allege 
that  the  misappropriations  were  a  waste  of  or 
injury  to  the  funds  of  the  town. — Id. 

MUNrCIPAL  COURTS. 

See  Courts,  «=>188-190. 

MURDER. 

See  Criminal  Law,  «=>185,  361,  418,  422. 

MUTUALITY. 

See  Contracts,  ^=>10;  Specific  Performance, 
<S=36,  32. 

NAMES. 

See  Corporations,  ®=3648. 

NAVIGABLE  WATERS. 

n.  LANDS   UNDER  WATEIt. 

€=>37  (N.Y.Sup.)  A  conveyance  from  the  town 
of  Gravesend  and  a  grant  from  the  commission- 
era  of  a  land  office  considered  in  an  action  un- 
der Code  Civ.  Proc.  §  1638,  and  held  that  plain- 
tiff acquired  no  fee  in  the  land  beyond  the  high- 
water  mark,  through  the  grant  from  the  com- 
missioners, as  against  the  city  of  New  York 
as  successor  of  the  town  of  Gravesend,  and 
hence  that  the  complaint  should  be  dismissed. — 
SomerviUe  v.  City  of  New  York,  153  N.  Y.  S. 
253. 

A  grant  from  the  town  of  Gravesend  held  not 
to  carry  with  it  the  fee  to  nay  part  of  the  land 
under  Gravesend  Bay. — Id. 

NEGLIGENCE. 

See  Action,  <g=5>38 ;  Carriers,  <8=>136,  156",  320 
365 ;  Cemeteries,  €=>5 ;  Dead  Bodies,  ®=39 ; 
Death,  ®=39,  75;  Explosives;  Highways, 
^=9186;  Landlord  and  Tenant,  <8=  164-169; 
Master  and  Servant,  <8=>87%-304;  Munici- 
pal Corporations,  <S=3706,  816;  Railroads, 
«=>350,  465 ;   Street  Railroads,  <S=>85,  11& 

I.  ACTS  OR  OBflSSIONS  CONSTXTUT. 

INO  NEGLIGENCE. 

(A)  Peraonal  Coadnct  in  General. 

9=9 1  (N.Y.Sup.)  Negligence  is  the  failure  to 
act  in  a  given  society  according  to  common 
standards.— Herkey  v.  Agar  Mfg.  Co.,  153  N.  Y. 
S.  369. 

^=»6  (N.Y.)  An  action  for  breach  of  a  statu- 
tory duty  is  different  from  an  action  based 
solely  on  negligence,  and  in  the  latter  case 
violation  of  a  statute  is  only  evidence  of  neg- 


ligence.—Amberg  v.  Kinley,  108  N.  B.  830,  214 
N.  Y.  531. 

^=915  (N.Y.Sup.)  Persons  responsible  for_  con- 
curring causes  of  an  accident  held  jointly  liable. 
—Stem  V.  International  Ry.  Co.,  153  N.  Y.  S. 
520. 

(B)  DaBcerons      Safestanees,      MaeUnerr, 

and    Otiter    Inatrnmentalltlea. 

©=927  (N.Y.Sup.)  Manufacturer  of  an  antomo- 
bile,  negligently  constructing  a  hand  brake  on 
a  car,  and  improperly  assembling  the  materials 
thereof,  whereby  the  car  was  injured  held  liable 
to  a  purchaser  from  the  manufacturer's  apent. 
who  had  bought  the  car. — Quackenbush  t.  Fort 
Motor  Co.,  153  N.  Y.  S.  131. 

(C)  Condition  and  ITae  of  Iiand.  BnildiuKt, 

and  Other   Strncturea. 

€=s>34  (N.Y.Sup.)  Defendants,  who  were  cast- 
ing boxes  and  refuse  on  an  adjacent  lot  whicb 
was  not  their  own,  cannot,  having  struck  a  child 
playing  on  the  property,  assert  in  defense  that 
It  was  a  trespasser.— Nenstiehl  r.  Friedman,  133 
N.  Y.  S.  120. 

<S=44  (N.Y.Sup.)  That  ice  formed  in  the  vesti- 
bule of  an  office  building  held  insufficient  to 
render  the  owner  liable  for  injuries  to  plaintiff 
from  slipping  on  the  ice  while  moving  furniture 
from  the  building. — Levy  v.  Market  &  If^ilton 
Nat.  Bank,  153  N.  Y.  S.  972. 

II.  PROXIMATE   CAUSE   OF   INJURT. 

<S=962  (N.Y.Sup.)  One  who  is  injured  by  a  shot 
fired  by  a  city  ix>liceman  at  a  steer,  which  de- 
fendant negligently  permitted  to  escape  from 
its  stockyards,  cannot  recover  for  such  injar; 
from  defendant— Von  Wangenheim  v.  New  York 
Stockyards  Co.,  153  N.  Y.  S.  696. 

XU.  OONTRIBUTORT  NEGLIGENCE. 
(C)   Imputed  NesltKence. 

<S=>93  (N.Y.Sup.)  In  action  against  street  rail- 
road for  personal  injury  sustained  while  cross- 
ing its  track,  plaintiff,  riding  with  his  father, 
held  chargeable  with  any  contributory  negli- 
gence of  his  father.— Lopes  v.  Linch,  153  N.  Y. 
S.  673. 

IV.   ACTIONS. 

(B>   Bvldence. 

®=3|24  (N.Y.Sup.)  A  municipal  ordinance  Is 
admissible  in  evidence  to  show  the  negligence 
of  one  who  violates  it.— Orr  t.  Baltimore  &  Ohio 
R.  Co.,  153  N.  Y.  S.  020. 

(C>  Trial,  Jadsntent.  and  Re-vlevr. 

«=>  1 36  (N.Y.Sup.)  Negligence  of  customer, 
who  fell  in  passing  from  one  of  defendant's 
stores  to  another,  the  floor  of  which  was  on  a 
lower  level,  held  a  question  for  the  jury. — Han- 
ley  v.  James  Butler,  Inc.,  153  N.  Y.  S.  30. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWSPAPERS. 

See  Criminal  Law,  ®=»657 ;   Ltbel  and  S&nder, 
®=6. 
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NEW  TRIAL 

See  Appeal,  «=>1177;  Costs,  «s»248 ;  CMminal 
Law,  «=>042. 

n.  GROUNDS. 

(B)   Mlsoondaot     of     Partt«a,    Connael,    ov 
Wltnemiea. 

®=»3I  (N.Y.Sup.)  There  beinff  no  objection,  ex- 
ception, or  motion,  misconduct  of  defendant's 
counsel  held  not  ground  for  new  trial. — Mul- 
cahy  ft  Gibson  t.  National  Surety  Co.,  153  N. 
Y.  S.  37. 

ni.  FROoEEDiiroa  to  frocttre 

VEW   TRIAX.. 

<S=»IIO  (N.T.Sup.)  There  being  no  objection, 
exception,  or  motion,  misconduct  of  defendant's 
counsel  held  not  ground  for  new  trial,  on  court's 
own  motion.— Mulcahy  &  Qitwon  v.  National 
Surety  Co.,  153  N.  Y.  S.  37. 
®=9l6l  (N.Y.Sup.)  Order  granting  a  new  trial 
on  payment  of  all  the  costs  and  disbursements 
in  the  action  to  that  date  held  to  require  pay- 
ment of  costs  and  expenses  adjudged  to  plaintiff 
in  a  contempt  proceeding  for  noncompliance 
with  the  judgment,  less  the  fine  or  damages 
previously  paid  to  plaintiff.— Jaquish  v.  Kelly, 
153  N.  Y.  S.  114. 

«=9l64  pi.Y.Sup.)  Trial  court  in  setting  aside 
verdict  for  plaintiff  held  to  have  exceeded  his 
power  in  dismissing  the  complaint,  and  a  new 
trial  should  have  Been  ordered. — Crane  Co.  v. 
National  Nassau  Bank  of  New  York,  153  N. 
Y.  S.  260. 

®=»I68  (N.Y.Sup.)  Code  Civ.  Proc.  {  1000,  au- 
thorizing the  hearing  of  exceptions  in  the  appel- 
late court  upon  a  motion  for  new  trial,  applies 
only  to  a  trial  by  jury,  and  where  the  cause 
was  tried  by  the  court  they  cannot  be  so  heard. 
—Land  Brokerage  Co.  t.  Hamilton,  163  N.  Y. 
S   952 

NEXT  OF  KIN. 

See  Descent  and  Distribution,  ®=>52. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appeal,  ^»237;  Associations,  «=»10;  At- 
torney and  Client,  «=>180;  Carriers,  <8=»159; 
Costs,  €=>276;  Courts,  <&=>189;  Criminal 
Law,  <8=»251,  260;  Guaranty,  <S=>85;  Judg- 
ment, 9=>  123;  Liens,  ^=319;  Mechanics' 
Liens,  i8=»114,  149 ;  Mortgages,  «=>154 ;  Mu- 
nicipal Corporations,  «=»450,  819 ;  Sales,  «=» 
84. 

NUISANCL 

See  Highways,  4=»186:  Master  and  Servant, 
^=3304;    Municipal  Corporations,  ^=>692. 

Z.     PRIVATE  XUXBAirOES. 

(A)  Hatnre  of  IiiJ«rr>  and  Uabllltr  Tkiera* 
for. 

^=>6  (N.Y.Sup.)  The  mere  declaration  in  a  mu- 
nicipal ordinance  that  the  storage  of  a  certain 


qnantftr  of  nitrate  of  soda  withont  a  license 
shall  constitute  a  nuisance  is  not  effective  to 
constitute  such  storage  a  nuisance. — Orr  v. 
Baltimore  &  Ohio  K.  Co.,  153  N.  Y.  S.  920. 

n.  PUBLIC   NUISAirOES. 

(A)   Ratnre  of  Injnry,  and  Llabilltr  There* 

for. 

*=»59  (N.Y.Sup.)  An  indictment  for  a  public 
nuisance,  caused  by  fumes  from  a  factory  out 
of  the  state  blowing  across  the  line,  Is  not  au- 
thorized by  Penal  Law,  |  1930,  subd.  5.  where 
no  intent  to  violate  the  state  laws  is  alleged. — 
People  v.  International  Nickel  C3o.,  153  N.  Y. 
S.  295. 

OBJECTIONS. 

See  Appeal,  <S=s>185,  204,  209;   Courts,  «=9l9a 

OBSTRUCTIONS. 

See  Municipal  CoriiOTations,  4=s>784-821. 

OFFICERS. 

See  Banks  and  Banking,  «=»102:  Corpora- 
tions, <3=210,  315,  399,  432;  Courts,  «=» 
58 ;  Mandamus,  ®=»74 ;  Municipal  Corpora- 
tions, «=>125-220 ;   Keceivers. 

m.   RIGHTS.  POWERS,  DUTIES,  AND 
LIABILIIIES. 

<8=>98  (N.Y.Sup.)  Under  Judiciary  Law,  |  252, 
and  Public  Officers  Law,  §  67,  a  salaried  officer 
collecting  in  good  faith  a  fee  not  authorized 
by  law,  held  liable  to  treble  damages. — Willett 
V.  Devoy,  153  N.  Y.  S.  616. 

OPENING. 

See  Courts,  «=s>189. 

OPINION  EVIDENCE. 

See  Evidence,  <8=»507-B71. 

OPTIONS. 

See  Ontracts,  ®s9l72. 

ORDINANCES. 

See  Action,  e=>2 ;  Municipal  Corporations,  9=» 
58. 

PARENT  AND  CHILD. 

See  Master  and  Servant,  ^=»2509i :  Negligence, 
«=>93. 

PARKS. 

See  Perpetuities,  <8=»3. 

PAROL  EVIDENCE. 

See  Evidence,  ®=>441. 

PARTIES. 

See  Action,  «=950;  Contracts,  «=»186,  187; 
Corporations,  ^=^210;  Intoxicating  Liquors, 
i8=>108 ;  Mortgages,  «=>427 ;  Municipal  Cor- 
porations, 4=3>100. 
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ni.  NEW  PARTIES  ANB  CHANGE  OF 
PARTIES. 

«=>54  (N.T.Sup.)  Where  It  la  desired  to  add  oa 
a  defendant  a  person  not  originally  named  in  the 
summons,  the  proper  practice  under  Code  ("iv. 
I'roc.  i  433,  is  to  move  for  leave  to  file  a  aiipplc- 
mentnl  summons. — Baum  v.  Stockeli,  153  N.  Y. 
S.  1004. 

^=59  (N.Y.Sup.)  The  party  succeeding  to  all 
the  rights  of  corporation  defendant,  on  whose 
disfolution  the  action  against  it  abated,  is  en- 
titled to  be  substituted  as  defendant  in  the  ac- 
tion.—Phillips  V.  American  Union  Fire  Ins. 
Co.  of  PhUadelphia,  Pa.,  153  N.  T.  S.  99. 

PARTITION. 

See  Appeal,  (Ss'CO. 

n.  ACTIONS   FOR   PARTITION. 
(B)  Proeeedlna:*   Bnd  Relief. 

€=3  100  (N.T.Sup.)  In  Tiew  of  Greater  New 
York  Charter,  tit  4,  c  17,  and  Code  Civ.  Proc. 
Si  1532-1546,  an  award  in  condemnation  pro- 
ceedings from  which  an  appeal  is  pending  be- 
ing pergonal  property,  could  not  be  sold  on 
partition  of  the  property. — Murphy  t.  Hirsch- 
man,  153  N.  Y.  S.  849. 

<8=»(I4  (N.T.Sup.)  Under  Code  Civ.  Proc.  ff 
3253,  3254,  held  that,  in  an  action  for  parti- 
tion governed  by  section  3253,  allowances  to 
the  parties  exceeding  5  per  cent,  of  the  value  of 
the  property  partitioned  was  unauthorized. — 
Servin  v.  Perry,  153  N.  T.  S.  8. 

PARTNERSHIP. 

See  Evidence,  <8=»354. 

VI.  DEATH  OF  PARTNER.  AND  SUR< 
VIVINO  PARTNERS. 

^=»25l  (N.Y.)  A  sole  executor  who  is  the  sur- 
viving partner  of  testator  may  account  as  sur- 
viving partner  In  connection  with  his  account 
as  executor  in  the  Surrogate's  Court. — In  re 
Uearns,  108  N.  E.  816,  214  N.  T.  426. 

VXt.   DISSOIiUTION.    SETTI.EMENT. 
AND   ACCOUNTING. 

(C)  Dlstrlbntton  and   Settlement  Between 
Partners  and  Their  Representatives. 

^=3310  (N.Y.Snp.)  Under  copartnership  agree- 
ment, plaintiff,  after  its  expiration  by  limita- 
tion, held  to  have  no  interest  in  the  good  will 
of  the  partnership  name,  and  not  entitled  to 
enjoin  former  partners  from  continuing  its 
use.— Withers  v.  Mills,  153  N.  T.  S.  1010. 

(D)  Actions  for  Dlasolntlon  and  Acconnt- 

ln«c. 

4=»327  (N.Y.Sup.)  In  a  suit  by  a  partner  for 
an  accounting  of  a  partnership  which  had  con- 
tinued for  over  20  years,  it  was  not  an  abuse  of 
discretion  for  the  court  to  require  plaintiff  to 
furnish  a  bill  of  particulars.— Bichards  T.  Mil- 
ler, 153  N.  T.  S.  388. 

PASSENGERS. 

See  Carriers,  «=>12,  320,  365. 


PATENTS. 

Master  and   Servant, 


See  Injunction,  4s»22; 
«=>62. 


tV.   APPIilOATIONS     AND    PROCEED- 
INGS THEREON. 

<E=»1 12  (N.T.Sui).)  Where  the  Patent  Office  has 
rejc<tcd  an  application  for  letters  patent  upon 
a  device,  there  is  a  right  in  the  general  public 
to  manufacture  and  sell  it. — Pamos  Picture  Ca 
V.  Fritzsche,  153  N.  Y.  S.  779. 

X.  TITUB,  CONVEYANCES.  AND  CON< 
TRACTS. 

(C)  Llccnaea  and  Oontraets. 

<@=>2I8  (N.T.Sup.)  Contract  to  pay  royalties 
for  privilege  of  manufacturing  tires  under  a 
patent  applied  for  held  unenforceable  for  lack 
of  consideration,  where  the  application  for  the 
patent  had  been  dismissed  prior  to  the  con- 
tract.—Buffalo  Rubber  Mfg.  Co.  ▼.  Batavia 
Rubber  Co.,  153  N.  Y.  S.  779. 

Good  faith  of  plaintiff  in  stating  to  defend- 
ant that  a  valid  application  was  pending  for 
letters  patent  on  a  certain  tire  held  not  to  in- 
fluence defendant's  right  to  rescind  the  con- 
tract to  pay  royalties  induced  by  such  repre- 
sentations. In  fact  false. — Id. 

I'arty  using  patent  in  force  and  receiving 
benefit  of  supposed  validity  held  liable  for  con- 
tracted royalty  payments,  even  if  patent  turns 
out  invalid,  after  which  payments  need  not  be 
made. — Id. 

Royalty  payments  made  to  plaintiff  under 
contract  induced  by  false  representations  that 
a  valid  application  for  a  patent  was  pending 
held  recoverable  by   defendant — Id. 

Payment  of  royalties  from  February,  when 
invalidity  of  plaintiff's  application  ior  patent 
was  learned  by  defendant,  to  August,  held  not 
to  preclude  defendant,  under  the  facts,  from 
repudiating  the  contract  and  recovering  pay- 
ments made. — Id. 


PAUPERS. 


n.  POOR-I.AW   DISTRICTS   AND   OF- 
FICERS. 

<8=»6  (N.Y.Sup.)  Poor  Law,  |  3,  subd.  10,  when 
read  with  subdivision  14,  as  amended  by  Laws 
1012,  c.  75,  does  not  authorize  a  county  super- 
intendent of  poor  to  draw  money  from  the 
county  treasurer  to  repay  himself  for  money 
disbursed  by  him.— Strong  v.  Williams,  153  N. 
Y.  S.  175. 

Under  County  Law,  {  12,  subd.  5,  the  personal 
expenses  of  the  superintendent  of  pour  of  a 
county  are  not  a  county  charge,  tuiless  made  so 
by  the  board  of  supervisors. — Id. 

IV.   SUPPORT,    SERVICES,    AND    EX- 
PENSES. 

^E3>47  (N.T.Sur.)  A  claim  by  a  county  against 
a  decedent's  estate  for  reimbursement  for  bills 
paid  for  supi>ort  of  decedent's  child  in  state  in- 
stitutions for  deaf  and  dumb,  pursuant  to  Edu* 
cation  Law,  §S  928,  978,  held  properly  disal- 
lowed, in  view  of  the  certificate  of  the  state 


Digitized  by 


Google 


1205 


IMDBX-DIOBST 


VletMnt 


board  of  charitiea.— In  re  Lanstng'a  Estate,  153 
N.  Y.   S.  639. 

Though  Const,  art  8,  S  14,  authorizes  the 
Legislature  to  provide  for  the  education  and 
support  of  the  deaf  and  damb,  it  forbids  pay- 
ment therefor  for  any  inmate  of  a  charitable 
institution  wholly  or  partly  under  private  con- 
trol, who  has  not  been  received  and  retained 
therein  pursuant  to  the  rules  established  by 
the   state  board  of  charities. — Id. 

PAYMENT. 

Sep  Accord  and  Satisfaction,  ig=»7;  Bills  and 
Notes.  <g=>439;  Contracts,  ®=>309;  Coats, 
€=>276;  Damages,  <S=>189;  Mortgages,  <S=» 
310;   Tender. 

ZI.   APPLZOATIOir. 

€=»47  (N.Y.Sup.)  Crediting  on  notes  sums  real- 
ized from  collateral  pledged  to  secure  other 
notes  paid  by  one  of  the  indorsers  held  not  pay- 
ment, where  the  indorser  was  subrogated  to 
the  collateral.— First  Nat.  Bank  of  Waterloo  v. 
Kxcfaange  Nat.  Bank  of  Seneca  Falls,  153  N. 
Y.  S.  8ia 

PENALTIES. 

See  Courts,  «=3l90:  Game;  Jury,  4=>18; 
Licenses,  iS==>41;  Trade-Marks  and  Trade- 
Names,  ®=>50. 

PERPETUITIES. 

€s>3  (N.T.Snp.)  The  rule  against  perpetuities, 
being  only  statutory,  Gen.  Municipal  Law,  art. 
7,  permitting  the  devises  for  the  purpose  of 
creating  and  maintaining  public  parks,  libraries, 
etc.,  is  not  unconstitutional. — ^Durkee  v.  Smith, 
153  N.  Y.  S.  316. 

^=»6  (N.Y.Sup.)  Where  as  joint  tenants  the 
remaindermen  could  convey  the  fee,  the  convey- 
ance was  not  invalid  under  Real  Property  Law, 
i  42,  as  a  perpetuity. — Durkee  v.  Smith,  153 
N.  Y.  S.  316. 

^=>7  (N.Y.Sup.)  Tripartite  agreement  between 
husband,  wife,  and  trust  company,  establish- 
ing fund  to  provide  for  daughters,  to  be  man- 
aged by  husband  during  his  lifetime,  held  in- 
valid, as  violating  rule  against  perpetuities 
(Personal  Property  Law,  {  11). — Carrier  v.  Car- 
rier, 153  N.  Y.  S.  509. 

Provisions  of  tripartite  trust  agreement  be- 
tween husband,  wife,  and  trust  company,  void 
as  creating  a  perpetuity,  held  so  interdepend- 
ent that  no  one  of  them  w&s  enforceable  by  any 
party  claiming  an  interest  in  the  fund.— Id. 

Trust  agreement,  invalid  as  creating  a  per- 
petuity, could  not  be  validated  b^  the  action  or 
agreement  of  any  of  the  parties  interested, 
while  the  conditions  on  which  its  invalidity  was 
predicated  remained  unchanged. — Id. 
<s>8  (N.Y.Sur.)  A  trust  attempted  to  be  cre- 
ated by  will  held  void  as  a  perpetuity,  where 
It  was  not  a  "charitable  trust,"  within  Personal 
Property  Law,  §§  11,  12.— In  re  MacDowell's 
Will,  153  N.  Y.  S.  653. 

^=^9  (N.Y.Sur.)  Where  a  will  contains  no  di- 
rection for  the  accumulation  of  income,  the 
necessary   accumulation  yearly    resulting   from 


the  use  of  but  a  portion  of  the  income  is  not 
a  void  accumulation. — In  re  Langdon,  153  N. 
Y.  S.  574. 

PERSONAL  INJURIES. 

See  Animals,  «=»74;  Carriers,  <8=>,S20,  365; 
Commerce,  9s»27;  Clontracts,  €=»186;  Mas- 
ter and  Servant,  <S=>87%-304. 

PHYSICIANS  AND  SURGEONS. 

«=>24  (N.Y.Sup.)  In  a  physician's  action  for  a 

balance  due  for  professional  services,  evidence 
held  to  show  a  balance  due  him  of  $10,  aa  claim- 
ed by  him.— Bedell  v.  Malloy,  163  N.  Y.  S. 
167. 

PICTURE  SHOWS. 

Se«  Injunction,  €=s>105. 

PLEA. 

See  Pleading,  «=»111. 

PLEADING. 

See  Action,  c&=>38;  Appeal,  <*=>173;  Assign- 
ments, €=s>181 :  Contracts,  €=»337 ;  Corpora- 
tions, «=»121,  207,  210,  387,  513 ;  Costa,  <&=» 
146:  Dead  Bodies,  ^=>Q;  Evidence,  <3=9l0; 
Exctiange  of  Property,  ®=»8:  Executors  and 
Administrators,  iS=>443,  473,  474;  Habeas 
Corpus,  <S=>83 ;  Libel  and  Slander,  <3s>123 ; 
Mandamus,  ®=3l81;  Money  Received,  €=> 
17;  Municipal  Corporations,  «s>816,  1000; 
Partnership,  ^=>327 ;  Specific  Performance, 
<S=»117 ;    Statutes,  <S=>281 ;   Wills,  <S=>702. 

I.  FORM  AND  AIXEGATIONS  IH 
GENERAIi. 

«=»8  (N.Y.C^.Ct.)  Complaint  in  infant's  ac- 
tion for  injury  from  being  knocked  down  by 
horse  and  carriage  held  not  to  state  conclusions, 
but  facts,  sufiBcient  to  make  out  a  cause  of  ac- 
tion.—Smith  V.  Parker,  153  N.  Y.  S.  910. 
■8=321  (N.Y.Sup.)  A  complaint  in  an  action  for 
personal  injury  from  falling  into  a  cellar  of  a 
store,  based  both  upon  negligence  and  the  main- 
tenance of  a  nuisance,  does  not  state  incon- 
sistent causes  of  action. — Scboenfeld  v.  Mott 
Ave.  Realty  Co.,  153  N.  Y.  S.  745. 

in.  PIiEA  OR  ANSWER,  CROSS-COM. 
PUUNT,  AND  AFFIDAVIT 
OF  DEFENSE. 

(A)  Defenses  In  General. 

<8=»80  (N.Y.Co.Ct.)  Answer  in  an  action  by  a 
depositor  for  the  bank's  dishonoring  of  his 
checks  held  a  partial  defense  in  mitigation. — 
Paul  y.  GoamopoUtan  Bank,  153  N.  Y.  S.  560. 

(B)  Dilatory   Pleas   and   Matter   in   Abate* 
ment. 

«=9|||  (N.Y.City  Ct.)  A  plea  in  abatement  or 
.in  bar  ordinarily  speaks,  not  only  of  the  time  of 
service  of  process,  but  also  of  the  time  of  trial ; 
and  mere  proof  that  another  action  was  pend- 
ing when  the  second  suit  was  brought,  or  that 
the  other  pending  action  was  brought  after  com- 
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mencement  of  action  in  which  pleaded,  ia  insuffi- 
cient.—Hochstein  T.  James  W.  Hill  Co.,  153  N. 
Y.  S.  899. 

(C)  Travenes  or  Denials  anfl  AdnUaaions. 

®s>l25  (N.T.Sup.)  In  an  action  for  goods  sold, 
answer,  denying  only  the  complaint's  allega- 
tions tiiat  a  certain  sum  was  still  due  and 
owing,  denied  a  mere  conclusion  of  law,  and 
hence  raised  no  issue.— Dunmore  Worsted  Co. 

V.  Blumenfeld,  153  N.  Y.  S.  305. 

(X!)   Sot-Oir,  Covmterclalm,  and  Croaa-Com- 
plaint. 

€=»I46  (N.Y.Sup.)  A  counterclaim  must  be 
complete  in  itself,  and  cannot  be  aided  b^  al- 
legations of  necessary  facts  in  other  pleadings. 
—Fletcher  v.  MacGinniss,  153  N.  Y.  S.  581. 

rv.  REPI.I0ATIOH  OR  BEPI.T  ANS 
SUBSEQUENT  FI.EADINGS. 

^»I66  (N.Y.Co.Ct.)  In  a  personal  injury  ac- 
tion, plaintiff  need  not,  under  CJode  Civ.  Proc. 
I  522,  serve  a  reply  to  attack  a  release  on  trial 
— Wntting  V.  New  York  &  Long  Island  Trac- 
tion Co.,  153  N.  Y.   S.  1081. 

Under  Code  Civ.  Proc.  i  516,  had,  that  plain- 
tiff, in  a  personal  injury  action,  might  be  re- 
quired to  reply  to  a  release  set  up  by  defend- 
ant, for  that  would  relieve  defendant  from  the 
necessity  of  preparing  to  meet  every  possible 
ground  of  attack. — Id. 

V.  DEMURRER  OR  EXCEPTION. 

<8=9|93  (N.Y.Sup.)  That  the  plaintiff  in  a  suit 
in  equity  is  not  entitled  to  all  the  relief 
prayed  for  does  not  render  the  complaint  de- 
murrable.—Brock  V.  Poor,  153  N.  Y.  S.  332. 
€=7 1 94  (N.Y.Co.Ct.)  Answer  in  an  action  by  a 
depositor  for  the  bank's  dishonoring  of  his 
checks  held  a  partial  defense  in  mitigation,  and 
demurrable  because  attempting  to  set  up  a  com- 
plete defense.- Paul  v.  Cosmopolitan  Bank,  163 
N.  Y.  8.  660. 

®=>2t4  (N.Y.Sup.)  A  demurrer  admits  the  alle- 
gations of  the  pleading  demurred  to.— Peuser  t. 
Marsh,  153  N.  Y.  S.  881. 

€=9214  (N.Y.Sup.)  A  demurrer  not  only  admits 
the  facts  well  pleaded,  but  others  that  may  be 
implied  by  fair  intendment. — Treacy  v.  Realty 
Associates,  153  N.  Y.  S.  795. 
4=»2I6  (N.Y.Sup.)  On  demurrer  to  i  com- 
plaint charging  the  flooding  of  plaintiff's  prem- 
ises, held,  that  the  question  of  the  degree 
of  care  to  be  used  could  not  be  determined. — 
Treacy  v.  Realty  Associates,  163  N.  Y.  S.  795. 

VI.  AMENDED  AND   SUFPIiEMENTAI. 
PIiEADINGS   AND   REPUBADER. 

«=>238  (N.Y.Sup.)  The  granting  of  leave  to 
plaintiff  to  amend  his  complaint  so  as  to  in- 
crease the  amount  of  damages  claimed,  without 
any  affidavit  by  him,  held  error.— Sandresky  v. 
Erie  R.  Co.,  153  N.  Y.  S.  612. 
€=»239  (N.Y.Sup.)  A  motion  to  amend  a  com- 

Slaint,  to  supply  an  omission  which  was  evi- 
ently   an   oversight,   may   be  granted   without 
terms.— Howard  v.  Brown,  153  N.  Y.  S.  702. 
«=>239  (N.Y.Sup.)  Where   the    time    in    which 
plaintiff  can  amend  as  a  matter  of  course  has 


expired,  amendment  can  only  be  had  upon  such 
terms  as  the  court  may  impose. — Knit  (Soodi 
Exchange  v.  American  Surety  Co.  of  New  York, 
153  N.  Y.  S.  975. 

€=3241  (N.Y.Sup.)  Where  a  litigant  has  obtain- 
ed permission  to  amend  a  pleading  in  a  specific 
manner,  he  may  not  disregard  the  requirements 
of  the  order  and  amend  it  in  other  respects.— 
Knit  Goods  Exchange  v.  American  Surety  Co. 
of  New  York,  153  N.  Y.  S.  975. 
<g=»279  (N.Y.Sup.)  Where  matters  occurre.1 
since  the  filing  of  the  suit  or  matters  unknown 
to  plaintiff,  or  had  since  come  to  his  knowl- 
edge, they  should,  under  C!ode  (3iv.  Proc.  {  544. 
be  set  up  by  supplemental  complaint. — Baum  t. 
StockeU,  153  N.  Y.  S.  1004. 

On  motion  for  leave  to  serve  a  supplemeotai 
complaint,  neither  the  sufficiency  of  the  plead- 
ings, the  relevancy  of  the  allegations,  nor  a 
defect  of  parties  is  to  be  considered. — ^Id. 

IX.   BILL  OF  PARTICULARS  AND 
COPT   OF   ACCOUNT. 

<S=s>3l7  (N.Y.Sup.)  In  action  by  plaintiff  news- 
paper charging  conspiracy  to  injure  its  bosi- 
ness,  defendants'  application  for  a  bill  of  par- 
ticulars, seeking  to  learn  the  names  of  their 
agents  alleged  to  have  committed  the  wronsfnl 
acts  and  the  names  of  those  whom  such  servants 
bad  influenced,  held  improperlv  denied. — Even- 
ing Herald  Co.  v.  Kilmer,  153  N.  Y.  S.  121. 
€=3317  (N.Y.Sup.)  In  action  for  malicious  pros- 
ecution against  a  corporation  and  its  treasurer, 
plaintiff  held  not  to  be  required  by  bill  of  par- 
ticulars to  differentiate  the  treasurer's  acts 
committed  as  an  individual  from  those  done  in 
his  official  capacity.— Cohen  v.  Eagle  Pencil 
Co.,  153  N.  Y.  S.  170. 

In  an  action  for  maliciously  prosecuting 
plaintiff  for  receiving  stolen  goods,  general  al- 
legations of  damage,  in  that  plaintiff  had  been 
injured  in  his  credit  among  merchants,  held  not 
necessary  to  be  rendered  more  specific  as  to  the 
names  ot  the  merchants  by  bill  of  particulars. 
-Id. 

€=>3I7  (N.Y.Sup.)  The  granting  of  an  order 
requiring  plaintiff  to  furnish  a  bill  of  particulars 
is  within  the  discretion  of  the  Special  Term 
Judge.— Richards  v.  Miller,  153  N.  Y.  S.  3S* 
€=»3I7  (N.Y.Sup.)  In  an  action  for  injuries  re- 
ceived in  stepping  on  defendant's  grating  in  a 
sidewalk,  plaintiff  s  object  and  purpose  in  step- 
ping upon  the  grating  was  no  part  of  his 
"claim,  particulars  as  to  which  might  properly 
be  demanded  by  an  order  for  a  bill  of  particu- 
lars.—McKeown  V.  Foster,  153  N.  Y.  S.  983: 
McHale  v.  Same,  Id.  985. 
€=»323  (N.Y.Sup.)  A  provision  in  an  order  for 
a  bill  of  particulars  that  if  the  plaintiff  fails 
to  comply  with  the  order  he  shall  not  be  per- 
mitted to  give  any  evidence  at  the  trial  in  sai>- 
port  of  the  claims  of  which  he  has  not  given  a 
bill  of  particulars  ia  unauthorized. — Richards  v. 
Miller,  153  N.  Y.  S.  388. 

€=>324  (N.Y.Sup.)  In  an  action  for  personal 
injuries  received  in  stepping  on  a  grating,  tnlt 
of  particulars  alleging  that  i^aintiff  was  re- 
turning from  school  when  he  stepped  on  sack 
sidewalk  grating  held  a  sufficient  compliance 
with  an  order  requiring  plaintiff  to  state  tlw 
object  and  purpom  for.whieh  be  stepped  on  the 
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jrrating.— McKeown  r.  Poster,  163  N.  Y.  S. 
983 ;  McHale  v.  Same,  Id.  985. 
<S=3329  (N.Y.Sup.)  An  order  of  preclusion  from 
proof  for  failure  to  comply  with  an  order  re- 
quiring a  bill  of  particulars  held  not  proper 
until  the  defendant  has  demanded  a  further  bill 
of  particulars  as  to  the  items  alleged  to  have 
been  omitted.— McKeown  v.  Foster,  153  N.  Y. 
S.  983;    McIIale  T.  Same,  Id.  98.5. 

Under  Code  Civ.  Proc.  |  531,  where  particu- 
lars, as  to  which  it  was  claimed  plaintiff  did 
not  comply  with  the  order  requiring  a  bill  of 
particulars,  were  not  actually  or  Inferentially 
part  of  the  allegations  of  the  complaint,  an  or- 
der of  preclusion  from  proof  was  unwarranted. 
— Id. 

XI.  MOTIONS. 

€=»343  (N.Y.Sup.)  Where  a  complaint  alleged  a 
cfiuse  of  action  for  goods  sold  and  delivered, 
and  one  on  an  account  stated,  for  the  same  item, 
and  defendant  set  up  a  counterclaim,  held,  that 
plaintiff's  motion  for  judgment,  under  Code  Civ. 
Proc.  I  547,  on  the  first  cause  of  action,  will 
be  denied.— Howard  v.  Brown,  153  N.  Y.  S.  702. 
<£=>345  (N.Y.Sup.)  Pleadings  in  an  action  on  a 
written  contract,  and  also  on  an  implied  obli- 
gation to  pay  money,  considered,  and  held,  that 
defendants  motion  tor  a  judgment  on  the  plead- 
ings should  be  denied  and  that  plaintiff's  motion 
for  a  like  judgment  should  be  granted.— Arthur 
Wolfsohn  Co.  V.  Jaffe,  153  N.  Y.  S.  683. 
<S=>346  (N.Y.Co.Ct)  In  infant's  action  for  in- 
jury from  bein^  knocked  down  by  defendant's 
horse  and  carriage,  demurrer  to  complaint  on 
ground  that  it  did  not  state  a  cause  of  action 
held  not  frivolous.— Smith  v.  Parker,  153  N.  Y. 
S.  910. 

<g=:»347  (N.Y.Sup.)  An  objection  that  a  com- 
plaint wtiich  alleged  negligence-  generally  is 
defective,  as  failing  to  alle^te  any  a&rmative  act 
of  negligence,  cannot  be  raised  on  motion  for 
judgment  on  the  pleadings.— <^oieman  v.  St.  Mi- 
chael's Protestant  Episcopal  Church,  153  N.  Y. 
S.   445. 

<S=>358  (N.Y.CcCt)  Paragraphs  of  answer  de- 
nying knowledge  or  information  sufficient  to 
form  a  belief  as  to  a  matter  of  public  record 
and  denjing'upon  information  and  belief  its  al- 
leged ownership  of  certain  property  will  be 
stricken  as  frivolous.— Tallman  v.  Mitchell-Mc- 
Dermott  Const  Co.,  153  N.  Y.  S.  629. 
^=9364  (N.Y.Sup.)  In  an  action  ex  contracta 
to  recover  half  of  the  proceeds  of  sale  of  land 
promised  to  plaintiff,  allegationa  that  defendant 
administratrix  caused  the  property  to  be  deeded 
to  her  by  fraud  held  immaterial  and  subject  to 
motion  to  Btri&e.— Hunter  t.  Bamaay,  1S3  N. 
y.  S.  408. 

^=9367  (N.Y.Sup.)  In  view  of  indefiniteness  of 
the  denials  of  defendants'  answer  and  their 
available  sources  of  information,  held,  that  a 
motion  to  reqnire  them  to  make  their  answer 
more  definite  and  certain  should  be  granted.— 
Britt  V.  Holzman,  153-  N.  Y.  8.  685. 
^=3369  (N.Y.Sup.)  Upon  complaint  in  action 
for  having  been  bitten  by  defendant's  horse, 
held,  that  neither  the  theory  nor  the  facts  upon 
which  a  recovery  might  be  had  involved  any  in- 


consistent position  so  as  to  warrant  the  com- 
pelling of  an  election,  and  certainly  not  before 
the  evidence  was  all  in.— Blyn  ▼.  William  G. 
Foster  &  Co.,  153  N.  Y.  S.  177. 

Xn.  ISSUES.  PROOF,  AND  vauiance. 

<e=>382  (N.Y.Sup.)  At  common  law  the  defense 
of  recoupment  could  be  taken  advantage  of  un- 
der the  general  issue. — Peuser  v.  Alarsh,  153 
N.  Y.  S.  381. 

Xm.  DEFECTS   AND   OBJECTIONS. 
WAIVER,  AND  AIDER  BY  VER- 
DICT  OR  JUDGMENT. 

«=>406  (N.Y.Sup.)  Where  no  motion  at  the 
opening  of  trial  is  directed  to  a  complaint  by 
an  assignee,  defective  because  failing  to  allege 
nonpayment  to  plaintiff's  assignor,  the  defect, 
if  supplied  by  proof,  is  waived.— Packard  v. 
Automobile  Club  of  America,  153  N.  Y.  S.  942. 
®:»428  (N.Y.)  An  objection  that  certain  proof 
was  inadmissible  under  the  pleadings  held  waiv- 
ed, where  plaintiff  not  only  did  not  urge  it  at 
the  trial,  but  assumed  the  burden  ot  proof 
on  the  same  issue. — Catholic  Foreign  Mission 
Soc.  of  America  ▼.  Oussani,  100  N.  B.  80.  215 
N.  Y.  1. 

PLEDGES. 

See   Bankruptcy,   «=i»172,  318;    CJorporations. 

«=»123. 
iS=»4  (N.Y.Sup.)  In  determining  the  nature  of 
an  instrument  by  which  a  lien  was  p^iven  on 
stocks,  effect  should  be  given  to  the  intent  of 
the  parties.— First  Nat  Bank  of  Waterloo  v. 
Exchange  Nat  Bank  of  Seneca  Falls,  153  N. 
Y.  S.  818. 

^=719  (N.Y.Sup.)  Under  an  agreement,  held, 
that  collateral  deposited  by  one  debtor  was  lia- 
ble for  obligations  of  a  second  debtor. — First 
Nat.  Bank  of  Waterloo  v.  Exchange  Nat.  Bank 
of  Seneca  Falls.  153  N.  Y.  S.  818. 
^=>29  (N.Y.)  Where  a  note  secured  by  collat- 
eral prohibited  repledge  for  an  amount  in  ex- 
cess of  the  debt,  it  was  a  breach  of  contract  for 
the  pledgee  to  repledge  the  property  for  an 
amount  in  excess  of  the  indebtedness. — Wood  v. 
Fisk.  109  N.  a  177,  215  N.  Y.  233. 

POLICEMEN. 

See  Courts,  «=i»90. 


See  Paupers. 


POOR  PERSONS. 


PRACTICE. 


For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREFERENCES.         . 

See  Bankruptcy,  «=s»161,  172;   Courts  «s>188. 

PRESCRIPTION. 

See  Limitation  of  Actions. 


For  cases  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Berlaa  t  Indexes  see  same  toplo  and  KBT-NVMBER. 


Digitized  by 


Google 


Presentment 


163  NEW  TOBK  STJFPI.BHBNT 


120» 


PRESENTMENT. 

See   Bills  and  Notes   «=^9&-403:    Guaranty, 

PRESUMPTIONS. 

See  Appeal,  «=>927,  833,  1091 ;  BUls  and  Notes, 
<S=>497. 

PRINCIPAL  AND  AGENT. 

See  Accord  and  Satisfaction,  c&=>7;  Attorney 
and  Client;  Bankruptcy,  ®=»145,  349;  Banks 
and  Banking,  €=>144,  156;  Brokers;  Fraud, 
«=>16 ;  Insurance,  ®=>82-84 ;  Municipal  Cor- 
porations, <E=>125-220,  751. 

I.   THE  REI^TION. 
(A)  Creation  and  Bxtatenise. 

€=322  (N.Y.Sup.)  Declarations  of  an  a^ent  as 
to  his  agency,  in  the  absence  of  the  principal, 
are  inadmissible  aeainst  the  principal.— Clark  v. 
Salinger,  153  N.  Y.  S.  219. 

n.  MUTITAL  BIGHTS.  J>VTIEB,  AND 
UABIi:.ITIES. 

*  (A)  E^Kecntion   of  Agreney. 

<S=35I  (N.Y.Sup.)  Where  an  agency  contract 
between  a  company  and  its  general  agent  is 
drawn  by  the  company's  officer  and  an  attorney, 
any  uncertainty  in  the  language  used  by  them 
must  be  construed  in  the  agent's  favor, — Clausen 
▼.  Title  Guaranty  &  Surety  Co.,  153  N.  Y.  S. 
835. 

$=964  (N.Y.Sup.)  An  agent  employed  by  a 
tiiird  person  to  collect  money  for  another  is 
chargeable  with  that  knowledge  of  his  princi- 
pal's right  which  he  could  have  acquired  by 
inquiry. — Locomobile  Co.  of  America  v.  Nichols, 
153  N.  Y.  S.  227. 

€=»77  (N.Y.Sup.)  Though  a  principal  is  liable 
to  his  agent  for  any  loss  which  the  agent  incurs 
within  the  scope  of  his  authority,  an  agent  im- 
porting goods  for  his  principal  may  not  compel 
the  principal  to  pay  duties  due  to  the  United 
States,  which  he  nas  not  paid  himself. — Walkof 
v.  Vox.,  153  N.  Y.  S.  27. 

m.  RIOHTS  AND  IiIABIUTZXiS  AS 

TO  THIRD  PERSONS. 

(A)  Poivera  ot  Aarent. 

€=3 1 00  (N.Y.Sup.)  An  agent  of  an  assignee  to 
hie  the  assignment  has  no  authority  to  bind  the 
assignee  by  receiving  back  the  assignment  from 
the  county  derk. — New  York  County  Nat.  Bank 
v.  Wood,  153  N.  Y.  S.  860. 
<S=»I36  (N.Y.Sup.)  Instrument  offered  to  plain- 
tiff by  individual  defendant,  and  signed  by  him, 
reciting  receipt  of  certain  amount  on  account  of 
larger  amount  to  be  paid  by  a  corporation, 
showed  the  corporation  liable  as  principal,  and 
not  defendant  as  its  agent. — Dymow  t.  Ostrow, 
153  N.  Y.  S.  193. 

(D)  Ratlfleatlon. 

4=9 1 73  (N.Y.Sup.)  In  an  action  on  a  contract 
of  employment  for  one  year,  evidence  held  not 
sufficient  to  show  a  ratification  by  defendants 
of  such  employment  made  by  another  on  their 
behaU.-Oole  v.  Canno.  153  N.  Y.  S.  957. 


PRINCIPAL  AND  SURETY. 

See  Appeal,  <Ss»209;  Bail,  <S=>18,  79;  Trusts, 
«=930%,  .       .  -. 

PRIORITIES. 

See  Bankruptcy,  «=»349. 

PRIVILEGE. 

See  Witnesses,  ®=>297. 

PROBATION. 

See  Municipal  Corporations,  ^9217. 

PROCESS. 

See  Abatement  and  Revival,  €=»75;  Corpora- 
tions, <S=>668;  Courts,  <8=s>189;  Insnrance, 
®=»26;  Judgment,  e=s>17;  Mortgages,  *=> 
680;    Motions,  <8=964;    Parties,  «=>54. 

IX.  SERVICE. 

(C)   Pnltlteatton  or  Otber  Hotlee. 

€=>86  (N.Y.)  The  service  of  summons  by  publi- 
cation in  an  action  relating  to  the  title  to  real 
property  within  the  jurisdiction  of  the  court, 
when  made  in  accordance  with  reasonable  stat- 
utory regulations,  is  legaL— Hunt  T.  Hay,  lOS 
N.  B.  851,  214  N.  Y.  578, 

PROFITS. 

See  Damages,  ®=>40. 

PROHIBITION. 

I.  NATURE  AND  GBOmrDS. 

^=»3  (N.Y.Sup.)  A  writ  of  prohibition  lies  only 
where  th<>  relator  has  no  other  remedy,  either 
by  appeal,  certiorari,  suit  in  equity,  or  othe> 
wise.— People  ex  rel.  Woodbury  ▼.  Hendrick, 
153  N.  Y.  S.  188. 

^=>5  (N.Y.Sup.)  Prohibition  wUl  not  lie  to  pre- 
vent the  Special  Term,  sitting  in  habeas  corpus 
proceedings,  from  taking  the  advisory  verdict 
of  the  jury  in  determining  the  sanity  of  a  per- 
son in  custody.— People  ex  reL  Woodbury  t. 
Hendrick,  153  N.  Y.  S.  188. 

«=>I0  (N.Y.Sup.)  Prohibition  will  lie  to  pre- 
vent a  court  or  other  tribunal  from  proceedisK 
without  jurisdiction,  or  in  excess  of  its  juris- 
diction.— ^People  ex  reL  Woodbury  t.  Hendrick, 
153  N.  Y.  S.  188. 

The  excess  of  jurisdiction  for  which  a  writ  of 
prohibition  lies  relates  to  a  threatened  exercise 
of  jurisdiction  to  make  a  determination  which 
the  court  has  not  acquired,  or  cannot  acquire 
jurisdiction  to  make. — Id. 

®=>I0  (N.Y.Sup.)  Application  for  prohibition 
against  a  judge,  to  prevent  his  granting  leave  to 
a  defendant  under  indictment  to  examine  the 
minutes  of  a  grand  jury,  cannot  be  granted; 
the  order  not  being  without,  or  in  excess  of. 
his  jurisdiction. — People  ex  reL  Martin  t. 
Brady,  153  N.  Y.  S.  893. 

PROMISSORY  NOTES. 

See  Klls  and  Notes. 
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PROPERTY. 

See  Fixtarea. 

PROSTITUTION. 

See  Disorderly  House,  €=>10. 

PROXIMATE  CAUSE. 

See  Carriers,  >S=9l23 ;  Master  and  Servant,  <&=> 
139,  276;    Negligence,  «=»62. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  «=>385-450. 

PUBLIC  NUISANCE. 

See  Criminal  Law,  <S=5>97 ;  Nuisance,  «s»58. 

PUBLIC  POLICY. 

See  Contracts,  «=»119. 

PUBLIC  SERVICE  COMMISSION. 

See  Street  Railroads,  <$s>40,  52,  65%. 

PUBLIC    SERVICE   CORPORATIONS. 

See  Carriers;  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  Eminent  Domain,  ^=»41. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  «=5»140-165. 

QUIETING  TITLE. 

See  limitation  of  Actions,  9=>ZQ. 

RAILROADS. 

See  Arbitration  and  Award,  ®=»20,  64 ;  Car- 
riers; Contempt,  «=»20:  Courts,  «==>489; 
Master  and  Servant,  <8=>87%,  276;  Munici- 
pal Corporations,  ^=>425 ;  Street  Railroads ; 
Taxation,  «S9117,  145. 

a.  nAXLROAD  OOMFAiniiS. 

4s>l5  (N.Y.Snp.)  The  prohibition  of  increase 
of  capitalization  by  a  consolidated  railroad 
company,  contained  in  Railroad  Law,  {  141, 
must  be  strictly  construed,  and  limited  to  the 
principal  and  past-due  interest  on  existing  in- 
debtedness.— Continental  Securities  Co.  v.  riew 
Yorlt  Cent  R.  Co..  153  N.  Y.  S.  879. 

VI.   CONSTBITCTION,    MAIITTENANOE, 
AHB  EQITIFMENT. 

^=9 1 02  (N.Y.Sup.)  Bridges  erected  under  Laws 
1897,  c.  645,  subsequent  to  Railroad  Law,  g  64, 
must  be  kept  in  repair  by  the  railroad  com- 
pany, as  required  by  tbe  Railroad  Law. — In  re 
City  of  New  York,  153  N.  Y.  S.  747. 


VnX.  INDEBTEDNESS.   SEOURlTUiS, 
UENS.    AND   MOBTOAGES.    • 
(A)   Natnre  and  Extent  of  Linbllttles. 

^=»I50  (N.Y.Sup.)  The  issuance  by  a  consoli- 
dated railroad  company  of  4  per  cent,  bonds  to 
be  exchanged  for  3^  per  cent,  bonds  of  one  of 
the  constituent  companies  is  not  contrary  to 
Public  Service  Commissions  Law,  §  55.— Con- 
tinental Securities  Co.  v.  New  York  Cent  R. 
Co.,  153  N.  Y.  S.  879. 

Public  Service  Commissions  Law,  §  55,  and 
Penal  Law,  fi  668,  do  not  apply  to  a  proposal 
to  consolidate  railroad  corporations,  by  the 
terms  of  which  4  per  cent  bonds  of  the  consoli- 
dated company  are  to  be  exctianged  for  3V^  per 
cent,  bonds  of  a  constituent  company. — Id. 

A  proposai  to  exchange  4  per  cent  bonds  of 
a  consolidated  railroad  company  for  3%  per 
cent,  bonds  of  its  constituent  company,  made  to 
gain  consent  of  the  bondholders  to  the  consoli- 
dation, does  not  violate  Railroad  Law,  S  1-^1> 
when  construed  with  section  142. — Id. 
®=>I53  (N.Y.Sup.)  Holder  of  bond  of  a  series 
heJd,  under  the  contract,  not  entitled  to  elect 
that  principal  of  such  single  bond  shall  be  due 
for  nonpayment  of  interest. — Watson  v.  Chica- 
go, R.  1.  &  P.  R.  Co.,  153  N.  Y.  S.  293. 
®=>i69  (N.Y.)  Railroad  mortgages  held,  neither 
expressly  nor  by  implication,  to  authorize  the 
trustees  to  release  or  sell,  before  default,  pledged 
stock.— Colorado  &  S.  Ry.  Co.  v.  Blair,  108  N. 
E.  840,  214  N.  Y.  497. 

Trustees  held  not  by  implication  to  repre- 
sent the  cestui  que  trust  in  an  appeal  to  equity 
to  direct  a  disposition  of  the  property  not  au- 
thorized by  instrument,  so  that  the  bondhold- 
ers, or  part  of  them,  as  representing  all,  must 
be  made  parties  to  such  a  suit  as  to  a  railroad 
mortgage.— Id. 

Z.   OPERATION. 

(F)  Accident*  at  Croaalnars. 

^=>350  (N.Y.Sup.)  An  automobile  driver  is  not 
required  to  stop  before  crossing  a  railroad  track, 
and  is  not  negligent  as  a  matter  of  law  in  not 
having  his  car  under  sufficient  control  to  stop 
within  20  feet.— Sandresky  y.  Erie  R.  Co.,  1(S 
N.  Y.  S.  612. 

(I)  Fires. 

<8=»465  (N.Y.)  The  limit  fit  liability  for  dam- 
ages by  a  fire  allowed  to  spread  to  a  neighbor's 
£  remises,  is  the  damage  to  the  abutting  land. — 
•avies  v.  Delaware,  L.  &  W.  R.  Co.,  109  N,  B. 
95,  215  N.  Y.  181. 

A  railroad  neglisentljr  setting  fire  to  proper- 
ty on  abutting  land  is  liable  for  all  the  property 
thereon  destroyed,  though  the  fire  was  communi- 
cated from  one  building  to  another  or  from 
a  building  to  lumber  thereon.— Id. 

RAPE. 

See  Appeal,  <&=>1(^. 

m.  cnni.  uabilitt. 

iS=>65  (N.Y.Sup.)  Irrespective  of  resistance, 
plaintiff  may  recover  damages  for  defendant's 
intercourse  with  her,  which,  under  Penal  Law, 
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I  2010,  because  of  ber  yoatb,  constituted  rape. 
— Boylea  v.  Blankenhorn,  153  N.  X.  8.  468. 

RATE. 

See  Carriers,  <S=>30,  193. 

RATIFICATION, 

See  Principal  and  Agent,  ®=»173. 

RECEIVERS. 

See  Bankruptcy,  <3s>144,  469,  482,  484 ;   Mort- 
gages, €=3471. 

IT.  MANAGEMENT    AND    DISPOSI- 
TION OF  FROPERTT. 

(C)  RecelTcr'a  Certllloates. 

€^^128  (N.Y.Sup.)  Receiver's  certificates,  ex- 
pressly given  priority,  Jicld  not  inferior  to  sub- 
sequent claims  for  administrative  expenses  and 
moneys  borrowed  by  the  receiver  to  carry  on 
work. — Horton  r.  Thomas  McNally  Co.,  153 
N.  Y.  8.  429,  432. 

VI.   ACTIONS. 

«=»I74  (N.X.Sup.)  Where  leave  of  court  is  re- 
quired before  action  against  a  receiver,  the 
couj't  held  authorized  to  consider  liability  of 
receiver  in  his  official  capacity  or  liability  of 
any  fund  in  his  baud.— In  re  Fischer,  153  N. 
Y.  8.  looa 

RECEIVING  STOLEN  GOODS. 

See  Criminal  Iaw,  «=5>511,  780. 

i&=»8  (N.Y.Sup.)  Evidence  held  insufficient  to 
sustain  a  conviction  of  receiving  a  stolen  auto- 
mobile, where  it  did  not  show  that  defendant 
knew  the  car  was  stolen.— People  v.  Thomas, 
153  N.  Y.  S.  981. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  <&=>680. 

RECORDS. 

See  Appeal,  <8=>671,  708;    Evidence,  <8=>333; 
Mortgages,  ®=»154. 

*=»I4  (N.Y.Sup.)  Where  the  sole  reason  for  a 
writ  directing  the  comptroller  to  permit  access 
to  garnishee  orders  of  record  in  his  office,  is  to 
aid  a  money  lender  in  extending  credit  to  pro- 
spective customers,  the  application  will  be  de- 
nied ;  such  orders  not  being  public  records, 
withm  Greater  New  York  Charter,  S  1545,  and 
General  Municipal  Law,  8  51. — People  ex  rel. 
Scweller  v.  Prendergast,  153  N.  Y.  S.  609. 
€=»I9  (N.Y.Sup.)  The  erroneous  rejection  by 
the  county  clerk  of  an  assignment  of  the 
amount  due  under  the  building  contract  present- 
ed to  him  for  filing  does  not  affect  the  rights 
of  the  assignee. — New  York  County  Nat.  Bank 
V.  Wood,  153  N.  X.  8.  860. 

RECOUPMENT. 

See  Set-off  and  Counterclaim. 


REDEMPTION. 

See  Taxation,  «=>708. 

REFERENCE. 

See  Arbitration  and  Award. 

L   NATURE.    GROITNDS,    AND    ORDEB 
OF  REFERENCE. 

«=»7  (N.X.Sup.)  Ordinarily  the  complaint  de- 
termines whether  the  action  is  one  which  may 
be  compulflorily  referred.— Krinski  v.  Mensdiel, 
153  N.  Y.  S.  006. 

€=98  (N.Y.Sup.)  The  complaint  alone,  and  not 
matters  raised  in  the  answer,  determines  if  the 
cause  is  referable  as  for  a  long  account— Mugler 
v.  Castleton  Hotel  &  Realty  Co.,  153  N.  X.  S. 
1025. 

A  complaint  in  a  mechanic's  lien  suit  ktld 
to  show  no  long  account,  under  Code  Civ.  Proc 
i  1013,  for  which  a  reference  was  proper,  in 
view  of  the  distinction  between  methods  of 
enforcing  liens  on  realty  and  vessels  (Lien  Law 
§§  43,  07).— Id. 

®='I8  (N.Y.Sup.)  Where  the  pleadings  raised 
issues  materially  affecting  the  scope  of  an  ac- 
counting, the  court  should  determine  those  is- 
sues before  ordering  the  taking  of  the  account- 
ing by  a  referee. — Morris  Park  Estates  v.  Day, 
153  N.  Y.  S.  737. 

<g=>22  (N.Y.Sup.)  Where  items  in  a  complaint 
embodying  a  long  account  calling  for  reference 
were  put  in  issue  by  general  denial,  the  refer- 
able character  of  the  issues  could  not  be  de- 
feated by  an  affidavit  of  defendant's  attorney 
making  it  apnear  that  some  matters  in  the  ac- 
count would  not  b«  questioned. — Krinski  v. 
Menschel,  153  N.  X.  S.  906. 

REFORMATION  OF  INSTRUMENTS. 

See  Insurance,  *=»143. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

<g=>l6  (N.Y.Sup.)  Right  to  reform  a  written 
contract  is  predicated  on  existence  of  prior  oral 
agreement,  which  the  writing  fails  to  express.— 
Fitzgerald  v.  Arcade  Theater  Co.,  153  N.  Y.  S. 
618. 

<&=>I9  (N.Y.Sup.)  A  contract  will  not  be  re- 
formed on  account  of  a  mistake  of  one  of  the 
parties.— Syenite  Trap  Rock  Co.  v.  Williams, 
153  N.  Y.  S.  74. 

^sl9  (N.Y.Sup.)  To  reform  a  contract  for  mis' 
take,  the  mistake  must  be  mutual  and  establidi- 
ed  by  clear,  positive,  and  convincing  pruot. — 
1-ltzgeraId  t.  Arcade  Theater  Co.,  153  N.  Y.  S. 
818. 

n.   PROCEEDINGS  AND  REUEF. 

€=»45  (N.Y.Sup.)  Evidence  held  not  to  justify 
reformation  of  an  instrument  for  mutual  mis- 
take.—Fitzgerald  V.  Arcade  Theater  Co.,  153  N. 
X.  S.  61& 

REGISTRATION. 

See  Trade-Marks  and  Trade-Names,  «8~>45. 


Digitized  by 


Google 


1211 


INDBX-DIQBST 


■ia«a 


RELEASE. 

See  Ball,   <8=»18;    Pleading,   «=>166;    Trial, 

m.  PUSASINCr,  EiVIDEirCE.  TRIAL, 
AND   REVIEW. 

«s>57  (N.Y.Sup.)  Evidence  held  insufficient  to 
warrant  finding  that  a  release  was  executed  un- 
der mistake.— Shannon  v.  Horton,  153  N.  Y.  S. 
486. 

^=s»57  (N.Y.Snp.)  In  an  action  by  servant 
atrainst  master  for  personal  injuries,  evidence 
It  eld  insufficient  to  support  finding  that  a  re- 
lease was  executed  by  the  plaintiff  under  a  mis- 
take of  fact  as  to  its  scope.  Induced  by  defend- 
ant's misrepresentations. — Arbutina  v.  Pittsburg 
Contracting  Co.,  153  N.  Y.  S.  1027. 

RELIGIOUS  SOCIETIES. 

See  Cemeteries,  ^=»5. 

REMAINDERS. 

See  Trusts,  <S=s297;  Wills,.  «=»630. 

RENEWAL 

See  Motions,  «=>43. 

RENT. 

iiee  Landlord  and  Tenant,  «=9231;    Urn  and 
Occupation. 

REPAIRS. 

See  Landlord  and  Tenant,  «=»1S2,  164;  Rail- 
roads, «=3l02. 

REPEAL 

See  Statutes.  «=:>159. 

REPLEVIN. 

See  Courts,  «=>1S8 ;  Sales,  «=3477. 

VI.   TRIAL,  JUDGMENT,  ENFORCE- 
MENT OF  JITDGMENT,  AND 
REVIEW. 

«=>I03  (N.Y.Sup.)  A  judgment  for  defendants, 
which  failed  to  provide  lor  the  return  of  the 
property,  fix  its  value,  or  give  damages  for  de- 
tention, will  be  reversed. — Horn  v.  Maigolis, 
153  N.  X.  S.  674. 

REPLY. 

See  Pleading,  «=>16& 

RESCISSION. 

See  OorporatiMia,  4=9ll7 ;  Sale*,  4s>117. 

RESIDENCE. 

See  Domicile;    Executors  and  Administrators, 
«=»10. 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant.  ®=9265. 


RES  JUDICATA. 

See  Judgment,  <S=>577-720,  828. 

REVENUE, 

See  Taxation. 

REVERSAL 

See  Appeal.  «=>1171,  1177. 

REVOCATION. 

See  Intoxicating  Liquors,  4=>108, 

ROADS. 

See  Highways 

ROBBERY. 

See  Insurance,  ®=»425. 

ROYALTIES. 

See  Patents,  <S=>2ia 

SALARY. 

See  Master  and  Servant,  ®=>73. 

SALES.     . 

See  Chattel  Mortgages.  «=»17;  Executors  and 
Administrators,  "Ss'SSS;  Frauds,  Statute  Of. 
<S=»1H;  Judgment,  iS=829;  Limitation  of 
Actions.  €=»39;  Mortgages,  ®=535;  Parti- 
tion, <&=>100;  Taxation,  <S=676;  Vendor  and 
Purchaser. 

X.  REQUISITES  AND  VAUDITT  OF 
CONTRACT. 

®=347  (N.Y.Sup.)  In  an  action  to  rescind  a 
sale  .of  goods  procured  through  a  false  written 
statement  made  to  a  mercantile  agency  by  the 
buyer,  held,  that  the  facts  shown  required  judg- 
ment for  plaintiffs. — Milliken  v.  Frisbie,  Coon  & 
Co.,  163  N.  Y.  S,  751. 

n.   CONSTRUCTION  OF  CONTRACT. 

<S=>79  (N.Y.Sup.)  Where  no  specific  place  of 
delivery  is  mentioned  in  a  contract  of  sale,  the 
place  of  delivery  is  defendant's  place  of  busi- 
ness (r.«ws  1911  c  571,  i  124).— Schiff  v.  Win- 
ton  Motor  Car  Co.,  153  N.  Y.  S.  961. 
4es>8I  (N.Y.Snp.)  A  contract  for  the  sale  of  a 
limousine  body  held  to  contemplate  a  delivery 
on  or  about  a  date  named. — Schiff  v.  Winton 
Motor  Car  Co.,  153  N.  Y.  S.  961. 
^=984  (N.Y.Sup.)  Where  a  contract  of  sale  pro- 
vided for  its  expiration  30  days  after  notice 
that  defendant  could  procure  better  goods  else- 
where, the  required  notice  could  be  either  writ- 
ten or  oral. — Lang  v.  Lux  Mfg.  Co.,  153  N.  Y, 
S.  292. 

®=385  (N.Y.Sup.)  A  contract  for  the  sale  of  au- 
tomobiles, relieving  the  seller  from  obligation 
in  case  he  was  unable  to  make  deliveries,  cov- 
ered merely  those  caused  where,  by  the  act  of 
(Sod  or  otherwise,  delivery  was  beyond  his  pow- 
er.—Meade  V.  Poppenberg,  153  N.  Y.  S.  182. 
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m.  MODIFICATION   OR   RESCISSION 

OF  CONTRACT. 

(C)   Reaciaaloa  by  Bayer. 

<8=9fl7  (N.r.Sup.)  Under  the  facts,  the  seller 
of  a  limousiDe  body  held  not  to  have  neglected 
delivery,  so  as  to  authorize  the  buyer  to  re- 
scind.—SchifE  V.  Winton  Motor  Car  Co.,  153 
N.  X.  S.  961. 

IV.  PERFORMANCE    OF    CONTRACT. 

(C)  Delivery  and  Acceptance  of  Goods. 

®=9l8l  (N.Y.Sup.)  In  an  action  for  the  price 
of  goods,  which  defendant  claimed  were  never 
delivered,  a  verdict  for  defendants  held  con- 
trary to  the  preponderance  of  the  evidence.— 
Tenenbaam  v.  Feinstein,  153  N.  Y.  S.  306. 

V.    OPERATION  AND  EFFECT. 
(A)    Transfer  of  Title  as  Between  Parties. 

«=>20l  (N.Y.)  The  delivery  of  store  fixtures 
which  complied  with  the  contract  of  sale  to  the 
buyer  passed  title  to  the  buyer  notwithstanding 
his  unjustified  refusal  to  accept  them.— Murphy 

V.  John  Hofman  Co.,  109  N.  E.  101,  215  N.  Y. 
185. 

<S=>20I  (N.Y.Sup.)  Where  a  buyer  objected  to  a 
part  of  the  goods  shipped,  and  was  directed  to 
return  them,  the  title  thereto  never  passed  to 
the  buyer.— Dube  v.  Liberty  Clothing  Co.,  153 
N.  Y.  S.  577. 

Where  a  buyer  refused  to  accept  part  of  the 
goods  shipped  and  was  directed  to  return 
them,  the  buyer  became  the  seller's  agent,  and 
his  delivery  to  a  carrier  was  delivery  to  the 
seller.— Id. 

VI.   IVARRANTIES. 

®=>288  (N.Y.Sup.)  A  failure  to  examine  and 
return  goods  bought  by  sample  within  a  reason- 
able time  after  delivery  is  a  waiver  of  a  breach 
of  warranty  as  to  their  quality. — Silberstein  v. 
Blum,  153  N.  Y.  S.  34. 

Vn.  REBIEDIES  OF  SEIXER. 
(B)  Uen. 

«=>3I3  (N.Y.Sup.)  Under  Personal  Propertj 
Law,  ii  137,  143,  and  General  Business  Law, 
SS  125,  133.  a  seller  indorsing  and  delivering  a 
negotiable  warehouseman's  receipt  loses  a  sell- 
er's Uen. — ^Rummell  v.  Blanchard,  153  N.  Y.  S. 
159. 

«=>3I3  (N.Y.Sup.)  Where  goods  which  were 
rejected  by  the  buyer  were  sold  by  a  railroad 
company,  the  seller,  having  recovered  judgment 
for  the  price,  cannot  claim  the  amount  thereof 
from  the  buyer's  assignee. — Northern  Grain  Co. 
T.  Wiffler,  153  N.  Y,  S.  723. 

(B)  Actions  for  Price  or  Talne. 

<8=9347  (N.Y.Sup.)  Plaintiff  held  not  entiUed  to 
recover  the  price  of  goods  rejected,  not  of  the 
character  bought  by  defendant. — Joachimsthal 
V.  U.  8.  Metal  &  Mfg.  Co.,  153  N.  Y.  S.  1002. 

(F)  Actions  for  Damages. 

9=>384  (N.Y.)  On  buyer's  refusal  to  accept  pa- 
per board  to  be  manufactured,  seller  held  enti- 
tled to  recover  difference  between  contract  price 
and  cost  of  production  without  manufacturing 


and  marketing  it. — Oswego  Falls  Pulp  &  Paper 
Co.  V.  Stecker  Lithographic  Co.,  109  N.  E. !«, 
215  N.  Y.  98. 

Where  buyer  of  goods  to  be  mannfactiuvd 
refused  to  accept,  held,  that  the  seller  cauM 
recover  value  of  contract,  though  its  mill  w»s 
continually  in  operation. — Id. 
€=9388  (N.Y.)  Where  goods  delivered  were  psid 
for,  and  buyer,  sued  for  refusal  to  accept,  made 
no  claim  for  breach  of  warranty,  instruction 
that  rule  as  to  acceptance  not  constituting  t 
waiver  was  inapplicable  held  not  erroneous.— 
Oswego  B''alls  Pulp  &  Paper  Co.  v.  Stecket 
Lithographic  Co.,  109  N.  B.  92,  215  N.  Y.  98. 

Vm.   REMEDIES  OF  BUTER. 

fA)   Recovery   of  Price. 

<=»39l  (N.Y.Sup.)  Mutual  agreements  on  sale 
of  business  held  sufficient  consideration  for 
agreement  that  down  payment  might  be  re- 
tained if  buyers  did  not  pay  the  balance  of  the 
price.- D'Ambrosio  v.  Russo,  153  N.  Y.  S.  113. 
Buyer  of  business,  in  default  in  making  pay- 
ment, held  to  have  no  standing  to  recover  dovn 
payment,  whether  or  not  sellers  were  entitled 
to  retain  such  payment  a*  liquidated  damages. 
—Id. 

«=»397  (N.Y.Sup.)  In  action  for  return  of  de- 
posit paid  on  contract  to  purchase  defendaat'i 
store  if  its  receipts  were  a  certain  amount  per 
week,  evidence  held  not  to  show  that  receipts  in- 
cluded money  received  from  raffle  and  dice  sbak- 
In^  for  cigars,  so  as  to  entitle  plaintifi  to  re- 
scind.— Lewis  T.  Greenstein,  153  N.  Y.  S.  714. 

IX.   CONDITIONAI.  SAI.ES. 

®=s»477  (N.Y.Sup.)  Conditional  vendor  of  flour, 
who  permitted  purchaser  to  use  part  of  the 
goods,  held  precluded  from  maintaining  replevin 
against  a  city  marshal,  who  bad  taken  the  re- 
mainder under  an  execution  directed  against 
the  purchaser's  husband. — Di  Toro  t.  Bum, 
153  N.  Y.  S.  93. 

«=»477  (N.Y.Mun.Ct)  Plaintiff,  retaining  pos- 
session of  coat  returned  to  him  for  repairs, 
which  he  had  sold  under  a  contract  of  lease 
providing  that  title  should  not  pass  until  the 
entire  amount  was  paid,  held  unable  to  recover 
the  price,  as  having  waived  the  contract  by  tke 
conversion. — Freeman  v.  Menkes,  153  N.  Y.  S. 
361. 

«=»479  GV.Y.Mun.Ct)  In  a  suit  by  a  seller 
for  the  price  of  a  chattel  conditionally  sold, 
and  converted  by  refusal  to  surrender  when  re- 
turned for  repairs,  the  buyer  held  entitled  to 
counterclaim  for  the  conversion. — Freeman  v. 
Menkes,  153  N.  Y.  S.  361. 
$=3481  (N.Y.Sup.)  In  an  action  to  recover  the 
price  of  chattels  sold  conditionally,  the  buyer 
may  recoup,  set  oS,  or  counterclaim  the  damages 
caused  him  by  breach  of  warranty. — Peuser  t. 
Marsh,  153  N.  Y.  S.  381. 

In  replevin  for  chattels  conditionally  sold,  the 
buyer  could  not  at  common  law  recoup,  set  off, 
or  counterclaim  the  damages  caused  him  by  the 
seller's  breach  of  warranty. — Id. 

Under  Sales  of  Goods  Act,  ;  160,  cL  "a,"  a 
conditional  buyer  of  chattels,  when  sued  in  re- 
plevin for  their  possession  upon  default  in  pay- 
ment, may  set  up  breach  of  warrant?  in  recoup- 
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ment  of  the  price,  but  may  not  plead  sacb  breach 
by  way  o{  counterclaim. — Id. 

SAVINGS  BANKS. 

See  Banks  and  Bankine,  «=>301,  805. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Infants,  «s>16. 

SECONDARY  EVIDENCE. 

Bee  Evidence,  <8=»183. 

SELF-DEFENSL 

See  Husband  and  Wife,  «=>3. 

SEPARATION. 

See'  Husband  and  WUe,  <S=>278.  278. 

SERVICL 

See  Process,  «=»  80. 

SET-OFF  AND  COUNTERCLAIM. 

See  Bankruptcy,  <8=»144,  154;  Courts.  «=» 
189;  Damages,  ®=>189;  Ezecntors  and  Ad- 
ministrators, <S=3434 ;  Pleading,  <3=s>146,  382 ; 
Sales,  <S=>479,  481 ;   Trial,  «=>5. 

I.  HATURE  AND  GROUNDS  OF 
REMEDY. 

®=36  (N.Y.Sup.)  Becoupment  Is  a  remedy  offer- 
ed at  law  and  .in  equity  to  a  defendant  to  set 
up,  in  diminution  of  the  plaintiff's  claim,  any 
breach  of  the  contract  or  infringement  of  the 
right  sought  to  be  enforced.— Peuser  t.  Marsh, 
153  N.  Y.  S.  881. 

®=39  (N.Y.Sup.)  Counterclaim  is  broader  than 
recoupment,  not  being  limited  to  the  equities  of 
the  defendant  in  the  transaction  on  which  plain- 
tiff is  suing.— Peuser  v.  Marsh,  163  N.  Y.  S.  381. 

H.   SUBJECT-MATTER. 

«=344  (N.Y.Sup.)  The  obligation  being  Joint 
and  several,  one  of  two  defendants,  bound  on  an 
undertaking  to  procure  an  attachment,  may 
counterclaim  under  Municipal  Court  Act,  i  151, 
for  a  sum  due  him  from  plaintiff  on  contract.- 
StrascfaiU  v.  Ungar,  153  N.  Y.  S.  118. 

SEWERS. 

See  Lifflitation  of  Actions,  «=»32,  432.  761. 

SHOWS. 

See  Theaters  and  Shows. 

SIGNS. 

See  Licenses.  ^=>7,  40;  Municipal  Corpora- 
tions. <S=9621,  993. 


SPECIFIC  PERFORMANCE. 

I.  NATURE  AND  GROUNDS  OF  REM' 
EDY   IN  GENERAIi. 

<8=^6  (N.Y.)  While  a  contract  must  be  mutual 
in  its  remedy  to  warrant  specific  performance, 
such  mutuality  need  not  exist  at  the  inception 
thereof.— Mutual  Life  Ins.  Co.  v.  Stephens,  108 
N.  E.  856,  214  N.  Y.  488. 

<^=>I7  (N.Y.Sup.)  The  interest  of  one  contract- 
ing party  in  an  ordinary  executory  contract  for 
the  sale  of  land  descends  as  realty  on  the  death 
of  such  party,  and  an  action  for  enforcement  of 
the  contract  can  be  maintained  only  by  his 
heirs.— Walker  v.  Bradley,  163  N.  Y.  S.  686. 

Where  a  decedent  at  the  time  of  his  death 
owned  an  unexpired  lease  for  years  containing 
an  option  to  purcbase,  his  ezeoutrix  could  sue 
to  compel  speciiic  performance  of  the  covenant 
to  convey. — Id. 

n.   CONTRACTS  ENFOROEABI.E. 

^=>32  (N.Y.)  That  a  contract  to  purchase  real- 
ty gave  the  purchaser  an  option  to  either  re- 
scind for  breach  of  condition,  or  to  waive  the 
condition,  did  not  make  it  lacking  in  the  mutu- 
ality essential  to  the  right  to  enforce  specific 
performance. — Catholic  Foreign  Mission  Soc.  of 
America  v.  Oussani,  109  N.  £.  80,  215  N.  Y.  1. 

^=^57  (N.Y.)  A  provision  in  lease  allowing  les- 
see to  have  an  appraisal  of  the  property,  and  an 
option  of  purchase  for  a  certain  period,  after 
the  appraisal,  held  not  enforceable. — Mutual 
Life  Ins.  Co.  v.  Stephens,  108  N.  E.  856,  214 
N.  Y.  488. 

Equity  will  not  specifically  enforce  an  agree- 
ment at  the  suit  of  the  lessee,  in  a  lease  for  an 
appraisal  of  the  property  and  an  option  to  pur- 
chase where  the  lessor  has  no  right  to  enforce 
specific  performance. — ^Id. 

IV.  PROCEEDINGS   AND   REUEF. 

<S=>II7  (N.Y.)  Evidence  that  the  plaintiff  mem- 
bership corporation  had  not  contracted,  because 
it  had  not  spoken  through  its  directors,  held 
admissible  under  a  denial  of  the  contract. — 
Catholic  Foreign  Mission  Soc.  of  America  v. 
Oussani,  109  N.  E.  80,  215  N.  Y.  L 

®=3ll9  (N.Y.Sup.)  A  purchaser,  who  refused 
to  complete  the  purchase  for  a  defect  in  the  ti- 
tle, has  the  burden  of  proving  that  the  defect 
existed,  in  order  to  defeat  the  vendor's  right  to 
a  specific  performance. — ^Begen  v.  Pettus,  153  N. 
Y.  S.  43. 

$=>I28  (N.Y.Sup.)  In  an  action  to  enforce  a 
promise  to  give  plaintiff  an  interest  in  prop- 
erty bought  by  defendant  at  a  foreclosure  sale, 
the  court  cannot  require  the  defendant  to  pur- 
chase plaintiff's  interest  at  the  valuation  to  be 
fixed  by  a  referee,  or  else  to  submit  to  a  sale 
of  the  property.— Goldman  v.  Cohen,  153  N.  Y. 
S.  41. 

STAMP  TAX. 

See  Internal  Revenue. 
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STATES. 

S«e  Bztraditi(«;    Internal  Revenue,  9=3l9. 

I.  POUTIOAI.  STATUS  AND  RELA- 
TIONS. 


(N.T.Sup.)  The  federal  Constitution  is 
paramount  both  over  state  statutes  and  the 
state  Constitution.— Herkey  v.  Agar  Mfg.  Co., 
153  N.  X.  8.  369. 

STATUTES. 

See  Frauds,  Statute  Of;   limitation  of  Actions. 
For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

V.   BEPEAI.,     SUSPENSION,    EXPIRA. 
TION,  AND  REVIVAI.. 

9s»IS9  (N.Y.)  A  statute  is  not  repealed  by  im- 
plication unless  the  two  statutes  are  manifestly 
repugnant  or  the  .later  statute  covers  the  whole 
subject-matter. — People  v.  Dwyer,  109  N.  E. 
103,  215  N.  Y.  46. 

VI.   CONSTBirOTION  AND   OPERA- 
TION. 
(A)  General  Rales  of  Conatrnotion. 

$=»I8I  (N.Y.Sup.)  Statutes  should  be  constru- 
ed so  as  to  render  them  practicable  and  rea- 
sonable, and  to  avoid  absurdity  and  manifest 
injustice.— People  v.  Bisbee,  153  N.  Y.  S.  993. 
«=>I88  (N.Y.City  Ct.)  The  words  of  a  sUtute, 
when  unambiguous,  should  be  talien  for  what 
the^  say  and  in  the  sense  in  which  they  will 
ordinarily  be  understood. — Neldert  v.  Chicago, 
E.  I.  &  P.  K.  Co.,  153  N.  Y.  S.  65a 

VII.   PI.EADINO  AND  EVIDENCE. 

«=>28l  (N.Y.Sup.)  Unless  pleaded,  the  courts 
cannot  determine  the  applicability  of  acts  of  a 
foreign  Legislature  to  particular  ordinances. — 
Oct  v.  Baltimore  ft  Ohio  R.  Co.,  153  N.  Y.  S. 
920. 

STATUTES  CONSTRUED. 

CONSTITUTION. 

Art  1,  f  2-109  N.  B.  127,  215  N.  Y.  126. 
Art.  1,  §  6-153  N.  Y.  S.  330. 
Art  1,  I  19-153  N.  Y.  S.  554. 
Art  8,  I  1—163  N.  Y.  S.  316. 
Art.  8,  j  14r-153  N.  Y.  8:  639. 

CODE  OF  CIVIL  PROCEDURE. 

380-163  N.  Y.  8.  1097. 
,  382,  subsec.  1—153  N.  Y.  S.  1097. 
i  388,  396—109  N.  B.  124,  215  N.  Y.  10. 
I  432-163  N.  Y.  S.  899. 

432,  subsec.  3—153  N.  Y.  S.  935. 
§  435,  43ft-153  N.  Y.  S.  269. 

438,  subsec.  4—153  N.  Y.  S.  260. 

448-153  N.  Y.  8.  332. 

453—153  N.  Y.  8.  1004. 

506—153  N.  Y.  8.  581. 
i  516,  522-153  N.  Y.  8.  1081. 

531—153  N.  Y.  S.  983. 

532—153  N.  Y.  8.  800. 

533—153  N.  Y.  8.  8«H. 

534—153  N.  Y.  8.  437. 


§  B44— 163  N.  Y.  8.  1004. 

I  547—153  N.  Y.  S.  702.  876. 

ii  575,  591,  593-153  N.  Y.   8.  803. 

§  605-153  N.  Y.  S.  622. 

§!  707,  757—153  N.  Y.  8.  866. 

I  765—163  N.  Y.  8.  453. 

I  779-153  N.  Y.  8.  982. 

S  841b-109  N.  B.  109,  215  N.  Y.  eZ. 

SS  870,  873-153  N.  Y.  S.  423. 

§  944—153  N.  Y.  S.  450. 

I  1000-153  N.  Y.  S.  952. 

I  1013—153  N.  Y.  8.  1025. 

S§  1214,  1215-153  N.  Y.  8.  99T. 

§  1217—153  N.  Y.  8.  866. 

I  1219-153  N.  Y.  S.  997. 

I  1317-109  N.  E.  83,  215  N.  Y.  33. 

§  1317.     Amended  by  taws  1912,  ch.  380-108 

N.  B.  913,  214  N.  Y.  594. 
f  1391—153  N.  y.  8.  735. 
U  1494,  1495-153  N.  Y.  8.  (582. 
§§  1532-1546—153  N.  Y.  8.  849. 
§  1638-158  N.  Y.  S.  253,  298. 
I  1639,  subsec  3—153  N.  Y.  S.  298. 
i  1762,  subsecs.  1,  2—153  N.  Y.  S.  256. 
f  1774—153  N.  Y.  8.  269. 
I  1778—153  N.  Y.  S.  16& 
f  183ea— 153  N.  Y.  S.  866. 
I  1925-153  N.  Y.  S.  776. 
SS  2133,  2140,  2141—108  N.  B.  913,  214  N.  T. 

594 
n  2.^26,  2.327-153  N.  Y.  8.  701. 
S  2476—153  N.  Y.  S.  800. 
S  2(>25— 153  N.  Y.  S.  316. 
§  26.39—108  N.  E.  844,  214  N.  Y.  460. 
I  2685,  subsec.  1-153  N.  Y.  8.  1100. 
§  2730-153  N.  Y.   S.  1100. 
S  2731—109  N.  K.  86,  215  N.  Y.  209. 
i  2814^108  N.  E.  844,  214  N.  Y.  4601 
§  3228,  subsec.  5—153  N.  Y.  8.  980. 
I  3237—153  N.  Y.  S.  980. 
§§  3253,  3254—163  N.  Y.  S.  3. 
ii  3320—153  N.  y.  S.  850,  1100. 
§  3347,  subsec.  6—153  N.  Y.  S.  453. 

Code  of  CiKil  Procedure,  §|  H7Z~2T71,  at 

Amended  and  Renumiered  ta  19H 

( Surrogate' t  Code), 

2541— l.TS  N.  Y.  8.  1097. 
2631—153  N.  Y.  S.  1092. 
2672—153  N.  Y.  8.  680. 
2728-108  N.  B.  816,  214  N.  Y.  426. 
2749—153  N.  Y.  8.  707. 

CODE  OP  CRIMINAL  PROCEDURBl 

8,  subsec.  3-153  N.  Y.  8.  912. 

331-153  N.  Y.  8.  125. 
i  399-109  N.  E.  127.  215  N.  Y.  126. 
i  465,  subsec.  7—109  N.  B.  127,  215  N.  Y.  126. 
I  467—153  N.  Y.  S.  125. 
i  528—109  N.  E.  127,  215  N.  Y.  126. 
i  742—153  N.  Y.  S.  125. 
i  764—153  N.  Y.  S.  670. 
i  827—153  N.  Y.  8.  491. 
i{  844,  854-163  N.  Y.  8.  80. 

CONSOUDATBD  LAWS. 
Civn,  Skbvioe  Law  (Ch.  7). 

i  9—153  N.  Y.  8.  872. 
i  18-153  N.  Y.  8.  325. 
\  20-163  N.  Y.  8.  186. 
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OONBKBTAnON  tiLW  (CH.  6S).    ' 

i  176-153  N.  T.  S.  »93.  '  _„ 

I  176.     Amended  by  laws  1913,  cb.  608—153 

N.  T.  S.  993. 
$  17&-153  N.  Y.  S.  903. 
§  178.     Amendwl  by  Laws  1913,  ch.  608—153 

N.  Y.  S.  993. 
I  178,  subsec.  4—153  N.  Y.  S.  993. 
S  182—153  N.  Y.  S.  993. 

CJouifTT  I/A.W  (Ch.  11). 

12,  subsec.  6-153  N.  Y.  S.  175. 
240,  subsec.  4.     Amended  by  Laws  1910,  ch. 
84,  S  1—153  N.  Y.  S.  486. 

Decedent  Estate  Law  (Ch.  13). 

S  120-163  N.  Y.  8.  866. 

Election  Law  (Ch.  17). 

S  82.     Amended   by  Laws  1913,  ch.  820-153 

N.  Y.  S.  549. 
S  86—153  N.  Y.  S.  549. 
i  369—153  N.  Y.  S.  277. 

ElCPLOTEBS'  LlABILITT  LAW. 

Sec  Labor  Law. 

Genebai.  Bttsiness  Law  (Ch.  20). 

§f  125,  133-153  N.  Y.  S.  159. 

§1  340,  341—109  N.  E.  103,  215  N.  Y.  46. 

I  367-153  N.  Y.  S.  225. 

Genebal  Construotion  Law  (Ch.  22). 

iS  20,  24,  25—153  N.  Y.  S.  134. 

General  Cobporation  Law  (Ch.  2^. 

§  15-153  N.  Y.  S.  35. 

S  25—108  N.  B.  809,  214  N.  Y.  617. 

|§  90,  91—153  N.  Y.  S.  213. 

I  256-163  N.  Y.  S.  433. 

General  Municipal  Law  (Ch.  24). 

161—163  N.  Y.  S.  545,  699. 
(  140-146-153  N.  Y.  S.  316. 

Highway  Law  (Ch.  26). 
{  332-163  N.  Y.  S.  791. 

Insubance  Law  (Ch.  28). 

I  63-108  N.  E.  825,  214  N.  Y.  553. 
I  03,  subsec.  2.     Amended  by  Laws  1911,  ch. 
366-153  N.  Y.  S.  146. 

JuDiciABT  Law  (Ch.  30). 

i  2.52—168  N.  Y.  S.  616. 

f  365.     Amended  by  I^aws  1910.  eh.  34,  i  2. 
Lews  1911,  ch;  566,  8  2— 153  N.  Y.  S.  48a 
I  763,  subsec.  &-153  N.  Y.  S.  666. 

Labob  Law  (Ch.  81). 
f  20—153  N.  Y.  S.  54. 
{  82—108  N.  E.  830,  214  N.  Y.  631 ;  109  N.  E. 

113,  215  N.  Y.  53. 
I  94—109  N.  E.  113,  216  N.  Y.  63. 
(  200-153  N.  Y.  S.  579. 
fi  200-204—108  N.  E.  830,  214  N.  Y.  631. 


Lien  Law  (Cb.  33). 

f  9,  subsec.  4—153  N.  Y.  S.  860. 
I  23-153  N.  Y.  S.  860. 
i§  43,  97—153  N.  Y.  S.  1025. 
i§  201,  202—153  N.  Y.  S.  1080. 

LiQxroB  Tax  Law  (Ch.  84). 

Ch.  34-153  N.  Y.  S.  271. 

I  15-153  N.  Y.  S.  271. 

i  15,  subsec.  8—153  N.  Y.  S.  271. 

I  27,  subsec.  1—153  N.  Y.  S.  112. 

Mbubkbshif   Cobpobations  Law  (Ch.  35). 

13-109  N.  E.  80,  215  N.  Y.  1. 
16—153  N.  Y.  S.  798. 

Neootiablk  Inbtbuvents  Law  (Ch.  38). 

{  5-153  N.  Y.  S.  134. 

I  33—153  N.  Y.  S.  200. 

i  35—153  N.  Y.  S.  96. 

i  95—153  N.  Y.  S.  200. 

8  112-108  N.  E.  819,  214  N.  Y.  46a 

S|  132,  133-109  N.  E.  179,  215  N.  Y.  191. 

I  145—153  N.  Y.  S.  134. 

I  147-109  N.  E.  138,  216  N.  X.  76. 

S  243—153  N.  Y.  S.  134. 

Pbnal  Law  (Ch.  40). 

Ch.  40-153  N.  Y.  S.  937. 
I  43—153  N.  Y.  S.  791. 

I486,  subbecs.  7,  8-153  N.  Y.  S.  1076. 
553—153  N.  Y.  S.  330. 
.580-109  N.  E.  103.  216  N.  Y.  46. 
668-153  N.  Y.  S.  879. 
854-153  N.  Y.  S.  937. 
1.S06— 153  N.  Y.  S.  1069. 
1384r-153  N.  Y.  S.  1014. 
1530-153  N.  Y.  S.  791. 
§  1897,  1906-153  N.  Y.  S.  631. 
1930,  subsec.  5—153  N.  Y.  S.  295. 
2010-153  N.  Y.  S.  466. 
i  2500—109  N.  E.  103,  215  N.  Y.  46. 

Personal  Pbopebtt  Law  (Ch.  41). 

11—153  N.  Y.  S.  509,  653. 

12—153  N.  Y.  S.  453,  653. 
«  31-153  N.  Y.  S.  1097. 
§  11    15,^  N  Y   S  944 
S  100  added'by'Laws  1911,  ch.  671—163  N.  Y. 

8.  602. 
ii  187, 143-163  N.  Y.  S.  159. 

Poor  Law  (Ch.  42). 

i  8,  subsec.  10-153i  N.  Y.  S.  176. 

i  3,  subsec.  14.     Amended  by  Laws  1912,  ch. 

75-153  N.  Y.  S.  175. 
{  66-153  N.  Y.  8.  1076. 


S  67- 


PoBLio  Officers  Law  (Ch.  47). 
-153  N.  Y.  S.  616. 


Public  Service  Cokuissions  Law  (Ch.  48). 
f  65-153  N.  Y.  S.  344,  879. 

Railboad  Law  (Ch.  49). 

93—163  N.  Y.  S.  747. 
I  141,  142-153  N.  Y.  S.  879. 
181—153  N.  Y.  S.  18. 
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Beai,  Pbopebty  La.w  (Ch.  SO). 

f  42—153  N.  Y.  S.  316. 
I  242—153  N.  Y.  S.  394. 
I  291—153  N.  Y.  S.  731. 

Sales  Act. 
See  Personal  Property  Law,  |  100. 

Second  Glass  Cities  Im.w  (Cu.  63). 
i  156-153  N.  Y.  S.  143. 

Tax  Law  (Oh.  60). 

I  2,  Bubsec.  3-153  N.  Y.  S.  540. 
I  181—153  N.  Y.  S.  35. 
I  294—153  N.  Y.  S.  793. 

Tenement  House  Law  (Ch.  61). 

fi  109,  124.    Amended  by  Lews  1913,  cb.  59&- 

109  N.  E.  88,  215  N.  Y.  160. 
I  150.  Amended  by  Laws  1913,  ch.  698-153 

N.  Y.  S.  665. 

Wobkmen's  Compensation  Law  (Ch.  67). 

Ch.  67—153  N.  Y.  S.  369,  392,  505. 
Oh.  67.    Amended  by  Laws  1914,  ch.  41 ;   Laws 
1914,  ch.  316,  S  2—153  N.  Y.  S.  598. 

2,  subsec.  &-153  N.  Y.  S.  391. 
1    2,  subsec.  20-153  N.  Y.  S.  554. 

2,  subsec.  21—153  N.  Y.  S.  224. 

2,  subsec.  30—153  N.  Y.  S.  559.      ' 

2,  subsecg.  30,  33.     Amended  by  Laws  1914, 
chs.  41,  316-153  N.  Y.  S.  162. 

2,  subsec.  41—153  N.  Y.  S.  221. 

2,  subsec.  42—153  N.  Y.  8.  598L 

3,  subsec  1—153  N.  Y.  S.  221. 

3,  subsec.  3-153  N.  Y.  S.  598. 

3,  subsec.  4—153  N.  Y.  S.  221,  59& 

3,  subsec.  5—153  N.  Y.  S.  598. 

3,  subsec  7—153  N.  Y.  S.  221,  5ft&, 

3,  subsec  8—153  N.  Y.  S.  598. 

I  10,  11—153  N.  Y.  S.  598. 

15,  subeecs.  1,  3,  6—153  N.  Y.  S.  234. 

16,  subsec.  4—163  N.  Y.  S.  392. 
20-153  N.  Y.  S.  224,  554,  598. 
21—153  N.  Y.  S.  499,  554,  559. 
23-1.53  N.  Y.  S.  598. 

i  50-153  N.  y.  S.  554,  588. 
53—153  N.  Y.  S.  499. 
S  68,  111—153  N.  Y.  S.  554. 
114—153  N.  Y.  S.  499. 


CITY  CHARTERS. 

Buffalo,  S  17,  subsec.  6—153  N.  Y.  S.  473. 

Buffalo,  I  292-153  N.  Y.  S.  473. 

Greater  New  York,  §  261,  Laws  1001,  ch.  466. 

Amended  by  Laws  1907,  ch.  677—153  N. 

Y.  S.  410. 
Greater  New  York  (f  416a  added  to  Laws  1901, 

ch.  466,  by  Laws  1913,  ch.  754)— 153  N.  Y. 

S.  589. 
Greater  New  York,  $  419.    Laws  1901,  ch.  466 

—153  N.  Y.  S.  808. 
Greater  New  York  (§  889a  added  to  Laws  1901, 

ch.  466,  by  Laws  1913,  ch.  324)— 153  N. 

Y  S   300 

Greater  New  York,  i  892.  Laws  1901,  ch.  466. 
Amended  by  Laws  1903,  ch.  454—153  N. 

Y  S   300 

Greater  New  York,  g  951.  I/aws  1901.  ch.  466. 
Amended  by  Laws  1912,  ch.  483—153  N. 
Y.  S.  740. 


Greater  New  York,  |  970.    Laws  1901,  ch.  466- 

153  N.  Y.  S.  1049. 
Greater  New  York,  f§  970-1011.    Laws  1901, 

•    ch.  466—153  N.  Y.  S.  849. 
Greater  New  York,  §  980.    Laws  1901,  ch.  466- 

153  N.  Y.  S.  128. 
Greater  New  York,  §  994.    Laws  1901,  ch.  465 

—153  N.  Y.  S.  585.  1049. 
Greater  New  York,  §  1033.    Laws  1901,  ch.  466 

—153  N.  Y.  S.  891. 
Greater  New  York,  §  1172.    Laws  1901,  ch.  466 

—153  N.  Y.  S.  463. 
Greater  New  York,  |§  1408,  1409.    Laws  1801, 

ch.  466—153  N.  Y.  S.  631. 
Greater  New  York,  §  1545.    Laws  1901,  eh.  466 

—153  N.  Y.  S.  699. 
Lockport,  §  27L     Laws  1911,  ch.  870-153  N. 

Y   S   298 
Utica,  i  32-153  N.  Y.  S.  143. 

MUNICIPAL  COURT  ACT. 

(Laws  1902,  ch.  680.) 

f  29-153  N.  Y.  S.  136. 

i  77—153  N.  Y.  S.  955. 

i§  78,  83-153  N.  Y.  S.  97,  955, 

I  139—153  N.  Y.  S.  93. 

i  151—153  N.  Y.  S.  118. 

i  166—153  N.  Y.  S.  681. 

g  248—153  N.  Y.  S.  23a 

8  254—153  N.  Y.  S.  136. 

I  261-153  N.  Y.  S.  677. 

i  342—153  N.  Y.  S.  136. 

LAWS. 

1882,  ch.  410,  S  1458-163  N.  Y.  S.  82. 

1893,  ch.  638,  §  33.     Amended  by  Laws  1901. 
ch.  130-153  N.  Y.  S.  332. 

1894,  ch.  152,  §  9-153  N.  Y.  S.  742. 

1895,  ch.  900—153  N.  Y.  S.  742. 
1895,  ch.  1006-153  N.  Y.  S.  139. 
1886,  ch.  547,  j  241-153  N.  Y.  S.  707. 
1897,  ch.  417,  §3.    Amended  by  Laws  1903,  ch. 

87-153  N.  Y.  S.  1041. 
1897,  ch.  645—153  N.  Y.  S.  747. 
1897,  ch.  754,  (  64.     Amended  by  Laws  1902, 

ch.  140;    Laws  1909,  ch.  153—153  N.  Y. 

S.  747. 
1900,  ch.  170-153  N.  Y.  S.  622. 

1900,  ch.  170,  §§  4-S-153  N.  Y.  S.  622. 

1901,  ch.   130-153  N.   Y.   S.  332. 

1901,  ch.  466,  g  261.    Amended  by  Laws  1907, 
ch.  677—153  N.  Y.  S.  410. 

1001,  ch.  466  (g  416a,  added  by  laws  1913,  ch. 
754)-153  N.  Y.  S.  589. 

1901,  ch.  466,  f  419—153  N.  Y.  S.  808. 
1901,  ch.  466  (f  8S9a  added  by  Laws  1913,  ch. 

324)-153  N.  Y.  S.  300. 
1901,  ch.  466, 1  892.    Amended  by  Iaws  1903, 

ch.  454—153  N.  Y.  S.  300. 
1901,  cb.  466,  i  951.    Amended  by  Laws  1912, 

ch.  483—153  N.  Y.  S.  740. 
1901,  ch.  466,  g  970-153  N.  Y.  S.  1049. 
1901,  ch.  466,  |§  970-1011—153  N.  Y.  S.  841 
1901,  ch.  466,  §  980—153  N.  Y.  S.  128. 
1901,  ch.  466,  g  994—153  N.  Y.  S.  585.  1049. 
1901,  ch.  466,  g  1033-153  N.  Y.  S.  891. 

1901,  ch.  466,  I  1172—153  N.  Y.  S.  463. 
IJfOl,  ch.  466,  I  1545—153  N.  Y.  S.  699. 

1002,  ch.  140—153  N.  Y.  S.  747. 

1902,  ch.  5**0,  I  29-153  N.  Y.  S.  136. 
1902,  ch.  680,  i  77—158  N.  Y.  S.  955. 

1902,  ch.  680,  fg  78,  83-163  N.  Y.  S.  97.  955. 
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1902,  ch.  B80,  I  189-lBS  N.  T.  S.  93. 
1902,  ch.  680,  I  151—153  N.  T.  S.  118. 
1902,  ch.  580,  I  166—153  N.  Y.  S.  681. 
1902,  ch.  580,  I  248-153  N.  T.  S.  232. 
1902,  ch.  580,  I  264—153  N.  Y.  8.  136. 
1902,  ch.  580,  1  261—153  N.  Y.  S.  677. 

1902,  ch.  580,  §  342—153  N.  Y.  S.  136. 

1903,  ch.  87—153  N.  Y.  S.  IMl. 
1903,  ch.  454^153  N.  Y.  S.  300. 
1907.  ch.  677—153  N.  Y.  S.  410. 

1909,  ch.  21,  tl  928.  978-153  N.  Y.  S.  639. 
1909,  ch.  153-153  N.  Y.  S.  747. 
1909,  ch.  498,  §  21.  subsec.  5-109  N.  E.  104, 
216  N.  Y.  106. 

1909,  ch.  498,  t  6^-109  N.  E.  104,  215  K,  Y. 
109. 

1910,  cb.  34,  f  S  1,  ir-ieS  N.  Y.  S.  48a 
1910,  ch.  395—109  N.  E.  103,  215  N.  Y,  46. 
1910,  ch.  422,  t  234—153  N.  Y.  S.  323. 

1910,  ch.  659,  I  31,  subsec.  4—153  N.  Y.  S.  125. 
1910,  ch.  659,  §  81-153  N.  Y.  S.  569,  670. 

1910,  ch.  650,  f  112—153  N.  Y.  S.  570. 
1011,  ch.  366-153  N.  Y.  S.  146. 

1911,  ch.  566,  {  2-153  N.  Y.  S.  486. 
1911,  ch.  571—153  N.  Y.  S.  662. 
1911,  ch.  571,  {  124—153  N.  Y.  S.  961. 

1911,  ch  571,  I  150a-153  N.  Y.  S.  381. 
1011,  ch.  870, 1  271—153  N.  Y.  S.  298. 

1912,  ch.  75-153  N.  Y.  S.  175. 

1912,  ch.  380-108  N.  E.  013,  214  N.  Y.  594. 

1912,  ch.  483-153  N.  Y.  S.  740. 
1013,  ch.  324—153  N.  Y.  S.  300. 

1913,  ch.  50^-163  N.  Y.  S.  093. 

1913,  ch.  598-153  N.  Y.   S.  565;    109  N.  B. 

88,  215  N.  Y.  160. 
1913,  ch.  744—153  N.  Y.  S.  747. 
1913,  ch.  754-153  N.  Y.  S.  589. 
1913,  ch.  774,  §  9.     Amended  by  Laws  1913, 

c.  798—153  N.  Y.  S.  143. 
1913,  ch.  798-153  N.  Y.  S.  143. 

1913,  ch.  820—153  N.  Y.  S.  649. 

1914,  ch.  41—153  N.  Y.  S.  1Q2,  59& 

1914,  ch.  41,  n  10,  11,  29—163  N.  Y.  S.  lOBa 
1914,  ch.  316-163  N.  Y.  S.  162. 
1914,  ch.  310,  S  2—153  N.  Y.  S.  698. 

STIPULATIONS. 

See  Carriers,  <S=>166 ;  Commerce,  €=»8 ;  Judg- 
ment, «=»90. 

STOCK. 

See   Bankmptcy,   4=9l72;    Corporations,   •=> 
117-123. 

STOCKHOLDERS. 

Se^  Corporations,  «=9204-2ia 

STORAGE. 

See  Nnisance,  4s>6. 

STREET  RAILROADS. 

See  Carriers,  ^»12;    Municipal  Corporations, 
«=»706. 


X.   ESTABUSHBCEMT.  CON8TB1T0- 
TIOK.  AND  MAIMTEITAITOE. 

«=>40  (N.Y.Snp.)  Certificate  of  the  PubUc 
Service  Commission,  authorizing  relocation  and 
reconstruction  of  an  elevated  street  railway, 
held  not  to  require  relocation  of  all  supporting 
columns  in  the  roadway  between  curb  lines.- 
Callahan's  Estate  v.  Manhattan  By.  Co.,  153 
N.  Y.   S.  770. 

«=>52  (N.Y.Sup.)  Under  Public  Service  Com- 
mission Law,  {  55,  Public  Service  Commission 
held  authorized  to  withhold  approval  of  an 
insolvent  street  railroad's  issuance  of  refunding 
mortgage  bonds  until  diown  that  securities  to 
be  rounded  represented  actual  investments  for 
its  capital  account. — People  ex  reL  Dry  Dock, 
B.  B.  &  B.  K.  Co.  V.  Public  Service  Commis- 
sion for  inrst  Dist,  153  N.  Y.  S.  S44. 

n.  REOUUkTION  AND  OPEBATION, 

^=>65  (N.Y.)  Powers  of  local  government  and 
police  regulation  usually  possessed  by  municipal 
corporations  will  be  implied  more  readily  than 
a  delegation  of  the  police  power,  such  as  power 
to  regulate  the  exercise  of  franchises  by  public 
service  corporations.— People  ex  rel.  City  of 
Olean  v.  Western  New  York  dc  Pennsylvania 
Traction  Co.,  108  N.  B.  847,  214  N.  Y.  526. 
«s»65'/2  [New,  vol.  16  Key-No.   Series]  . 

(N.Y.Sup.)  Street  railway  company,  or- 
dered to  make  changes  in  its  equipment  and 
method  of  operation,  held  entitled  to  rehearing 
because  of  the  foreign  war.— People  ex  rel.  Unit- 
ed Traction  Co.  v.  PubUc  Service  Commission 
of  New  York,  Second  Dist.,  153  N.  Y.  S.  542. 

Question  of  fact  for  determination  of  Public 
Service  Commission  held  presented  with  respect 
to  necessity  of  larger  cara  on  street  railway. 
— Id. 

In  view  of  claimed  impossibilty  of  raising 
money,  order  requiring  street  car  company 
to  purchase  additional  cars  held  not  to  be  en- 
forced until  rehearing  was  had.— Id. 

Where  city  had  power  to  require  street  car 
company  to  put  its  wires  underground,  held, 
that  the  Public  Service  Commission  should  hav« 
left  this  to  the  city.— Id. 

®=376  (N.Y.)  The  Tiegislature  may  compel  a 
street  railroad  company  to  relocate  its  tracks  to 
promote  the  public  convenience. — People  ex  rel. 
City  of  Olean  v.  Western  New  York  &  Penn- 
sylvania Traction  Co.,  108  N.  E,  847,  214  N.  Y. 
526. 

Power  of  a  city  to  compel  a  street  railroad 
company  to  move  its  track  from  the  side  to  the 
center  of  a  street  will  not  be  implied  from  its 
express  power  to  alter  or  improve  streets. — Id. 

€=>8I  (N.Y.Sup.)  A  street  railway  company,  ob- 
taining a  franchise  to  operate  cars  over  streets, 
can  only  exercise  its  rights  in  a  reasonable  man- 
ner.—Stem  V.  International  Ry.  Co.,  153  N.  Y. 
S.  520. 

4=385  (N.Y.Sup.)  A  street  car  has  no  para- 
mount right  in  the  street,  even  between  blocks 
where  the  sides  are  filled  with  standing  wagons, 
and  a  driver  would  have  to  stop  or  drive  on  the 
tracks.— Sonthee  ▼.  Blnghamton  Ry.  Co.,  153 
N.  Y.  8.  688. 
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<S=>86  (N.Y.Sup.)  Street  railroad,  whose  tracks 
had  been  left  projecting  above  the  street  level 
when  the  city's  contractor  abandoned  paving 
work,  held  not  liable  for  injuries  to  plaintiff, 
who,  while  crossing  its  right  of  way,  fell  be- 
tween the  tracks. — Beebe  v.  Schenectady  Ry. 
Co.,  153  N.  Y.  S.  305. 

®=»86  (X.T.Sup.)  A  city,  granting  to  a  street 
railway  company  authority  to  electrify  its  lines, 
may  compel  the  removal  of  poles  in  the  center  of 
the  street  when  dangerous,  and  the  company  is 
liable  for  failure  so  to  do.— Stem  v.  Interna- 
tional Ry.  Co.,  153  N.  Y.  S.  520. 

«=>II2  (N.Y.Sup.)  Evidence  that  plaintiff,  an 
eight  year  old  boy.  was  struck  by  a  street  car, 
held  not  to  authorize  a  recovery,  in  the  absence 
of  evidence  of  the  exercise  of  any  degree  of  care 
of  him  or  his  parents.— Lehman  v.  New  York 
Rys.  Co.,  1G3  N.  Y.  S.  978. 
<&s>ll4  (N.Y.Sup.)  Evidence  in  an  action 
against  a  street  railroad  for  personal  injuries 
on  its  track  held  to  show  j^laintifTs  contribu- 
tory negligence. — Lopes  v.  Linch,  153  N.  Y.  S. 
673. 

®=>II7  (N.Y.Sup.)  Whether  a  street  railway 
company  was  negligent  in  maintaining  in  the 
center  of  a  street  poles  for  trolley  wires  held 
for  the  jury.— Stem  v.  International  Ry.  Co., 
153  N.  Y.  S.  520. 

®=>II7  (N.Y.Sup.)  Where  a  pedestrian  was 
struck  by  a  street  car  going  at  high  speed  while 
crossing  the  street,  the  question  as  to  whether 
be  was  negligent  in  not  looking  a  second  time 
in  the  direction  in  which  the  car  came  was  for 
the  jury.— Townsend  v.  Brooklyn  Heights  R. 
Co.,  153  N.  Y.  S.  833. 

«=»II8  (N.Y.Sup.)  Where  the  sides  were  block- 
ed, and  he  had  to  drive  on  the  tracks  to  pro- 
ceed, an  instruction,  in  an  action  by  one  run 
down  by  the  street  car,  that  the  car  bad  the 
right  of  way  between  blocks,  held  pi-operly  re- 
fused.- Southee  v.  Binghamton  Ky.  Co.,  153 
N.  Y.  S.  689. 

STREETS. 

See  Municipal  Corporations,  «=>3S5,  394,  428, 
429.  442,  64fr-706,  751,  784-821, 

SUBMISSION. 

See  Arbitration  and  Award,  ^:»20. 

SUBROGATION. 

<Ss94  (N.Y.)  The  belief  of  an  employ^,  who 
forged  a  check  on  his  employer's  account,  that 
the  employer  was  indebted  for  such  amount  for 
an  assessment  which  he  paid  with  it  does  not 
defeat,  under  Negotiable  Instruments  Law,  S 
112,  the  right  of  the  bank  which  paid  the  check 
to  be  subrogated  to  the  lien  of  the  assessment.— 
Title  Guarantee  &  Trust  Co.  v.  Haven,  108  N. 
E.  819,  214  N.  Y.  468. 

A  bank  which  paid  a  forged  check  given  by 
an  employ^  of  a  landowner's  agent  in  payment 
of  sperial  assessments  against  the  land  held 
equitably  entitled  against  the  owner's  bene- 
ficiaries to  be  subrogated  to  the  lien  of  the 
assessment. — Id. 


SUMMONS. 


See  Process. 


SUNDAY. 

See  Theaters  and  Shows. 

€=s>2  (N.Y.Sup.)  A  municipality  cannot,  with 
out  express  legislative  authority,  by  ordinance 
enforce  Sunday  closing  of  moving  picture  shows. 
-Klinger  v.  Ryan,  153  N.  Y.  S.  93.7. 
<S=»6  (N.Y.Sup.)  The  Penal  Law  does  not  pro- 
hibit the  exhibition  of  moving  pictures  on  Son- 
day.— Klinger  V.  Ryan,  153  N.  Y.  S.  937. 

SUPPLEMENTAL  PLEADING. 

See  Pleading,  <S=9279. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  «=>417-419. 

SUPPORT. 

See  Infants,  $s>16. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses. 

SURROGATES'  COURTS. 

See  Courts,  <8=>200%. 

SURVIVING  PARTNERS. 

See  Partnership,  ^s»251. 

SURVIVORSHIP. 

See  Husband  and  Wife,  <8s»49^. 

TAXATION. 

See  Appeal.  ^=151;  Corporations,  €=>61S: 
Internal  Revenue;  Mortgages,  ®=>144,  SK>T- 
1000. 

III.   UABII.ITY  OF  PERSONS  AND 
PROPERTY. 

(B)  Corporations   and   Corporate   Stock 
and   Property. 

®=>II7  (N.Y.Sup.)  A  railroad  company,  who 
right  of  way  was  located  beneath  a  bridge  which 
carried  a  street  over  its  land,  held  not  to  have  ;• 
special  franchise  subject  to  taxation. — People 
ex  rel.  New  York  Cent.  &  H.  R.  K.  Co.  v. 
Woodbury,  153  N.  Y.  S.  537. 

®=3l45  (N.Y.Sup.)  Canal  lands  are  public  plac- 
es within  Tax  Law,  §  2,  subd.  3,  and  a  railnKn! 
crossing  over  them  is  a  special  franchise  subjct 
to  taxation  as  such. — People  ex  reL  New  Yori 
Cent  &  H.  R.  R.  Co.  v.  Woodbury,  153  N.  Y. 
S.  541. 

nn  BzeaitptloBa. 

<S=>204  (N.Y.CityCt.)  Any  doubt  as  t»  wheth- 
er an  instrument  is  subject  to  taxation  shouli 
he  resolved  in  favor  of  exemption. — Xeldert  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  153  N.  Y.  S.  65S. 
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V.  Z.EVT  AND  ASSESSMENT. 

(G)  Re-rteir,  Correction,  or  Settlav  Aside 
o(   AnseBHineat. 

€=493  (N.Y.)  Under  Code  Civ.  Proc.  {$  2140, 
2141,  the  Appellate  Division  cannot,  in  review- 
ing a  determination  of  tax  commiaslonera,  find 
the  facts,  and  upon  the  facts  as  found  grant 
judgment.— People  ex  reU  Town  of  Hemp- 
stead V.  State  Board  of  Tax  Com'rs,  108  N.  E. 
913,  214  N.  Y.  594. 

Code  Civ.  Proc.  {  1317,  as  amended  by  laws 
1912,  c.  380,  providing  for  affirmance,  reversal, 
or  modification  of  judgments  or  orders,  does  not 
give  the  Appellate  Division  power  on  certiorari 
to  modify  the  determination  of  the  tax  commis- 
sioners.— Id. 

^3>496  (N.Y.Sup.)  An  assessment  of  a  special 
franchise  cannot  be  upheld,  where  the  tangible 
property  of  the  special  franchise  was  overval- 
ued, and  there  was  no  proof  of  the  franchise 
value. — People  ex  rel.  New  York  Cent.  &  H.  R. 
R.  Co.  V.  Woodbury,  153  N.  Y.  S.  537. 
®s>496  (N.Y.Sup.)  The  provision  of  Tax  Law, 
§  294,  for  the  taxation  of  costs  against  peti- 
tioners in  certiorari  proceedings  to  review  as- 
sessments, is  mandatory. — ^People  ex  reL  Loomis 
v.  Purdy,  153  N.  Y.  S.  793. 

IX.  SAI.E  OF  IJLND  FOR  NONFAT- 

MENT  OF  TAX. 

<g=a676  (N.Y.Sup.)  Award,  under  Street  Clos- 
ing Act,  of  damages  to  an  abutting  owner  for 
destruction  of  his  easement  of  light,  air,  and 
access,  held  to  estop  such  owner  to  assert  the 
easement  against  the  owner  of  the  land  formerly 
a  street  so  as  to  render  his  title  unmerchantable, 
and  entitle  a  purchaser  at  a  tax  sale  to  be  re- 
lieved of  his  bid  therefor.— -Barber  v.  Woolf,  153 
N.  Y.  S.  139. 

X.  BEDEBIPTION  FROM  TAX  SAI.E. 

«=»708  (N.Y.Sup.)  On  motion  to  vacate  a  de- 
fault judgment  foreclosing  tax  liens,  held,  that 
certain  questions  could  not  be  disposed  of. — 
lines  v.  Novick,  153  N.  Y.  S.  801. 

XIII.   X.EOACT,  INHERITANCE,  AND 
TRANSFER  TAXES. 

$=3866  (N.Y.Sup.)  Where  a  husband  transfer- 
red proper^  to  himself  and  wife  as  joint  tenants, 
with  right  of  survivorship,  transfer  taxes  can- 
not be  imposed  upon  the  death  of  the  husband. — 
In  re  Dnisimer's  Estate,  153  X.  Y.  S.  58. 
<S=»866  (N.Y.Sup.)  Funds  deposited  in  a  bank 
by  a  husband  in  the  name  of  himself  and  his 
wife  are  not  subject  to  a  transfer  tax  upon  the 
husband's  death. — In  re  Thompson's  Kstate,  153 
N.  X.  S.  104. 

Bonds  and  mortgages  in  the  name  of  a  hus- 
band and  wife  jointly  are  not  subject  to  a 
transfer  tax  upon  the  husband's  death. — Id. 
€=»872  (N.Y.Sup.)  Property  transferred  in  con- 
templation of  death  forms  a  class  by  itself,  and 
the  statutory  exemption  is  to  be  only  from  the 
aggregate  value  thereof,  and  not  from  each 
transfer. — ^I&  re  Thompson's  Estate,  153  N.  Y. 
S.  164. 

The  exemption  from  a  transfer  tax  allowed 
by  statute  upon   property  transferred  in  con- 


templatioD  of  death  is  in  addition  to  the  ex- 
emption allowed  where  property  passes  under 
a  will.— Id. 

TELEGRAPHS  AND  TELEPHONES. 

I.  ESTABLISHMENT,  CONSTRUCTION. 
AND  MAINTENANCE. 

©=»I0  (N.Y.Sup.)  A  corporation  failing  for 
over  20  years  to  take  stops  to  construct  wires  un- 
der streets,  under  permit  granted  by  a  city,  held 
to  have  lost,  by  abandonment,  any  rights  under 
the  permit,  and  the  city  may,  by  resolution,  re- 
voke the  permission.— New  York  Electric  Linea 
Co.  T.  Gaynor,  153  N.  Y.  S.  244. 

TENANT  FACTORIES. 

See  Health. 

TENDER. 

See  Bankruptcy,  <S=»387;    Contracts,  «=3332: 
Mortgages,  «=9580. 

€=>8  (N.Y.)  The  failure  to  make  demand  at 
the  time  and  place  of  payment  agreed  upon  docs 
not  exonerate  the  debtor,  whose  readiness  to 
pay  at  the  specified  time  and  place  is  merely 
equivalent  to  a  tender.— Baldwin's  Bank  of 
Penn  Yan  v.  Smith,  109  N.  B.  138,  215  N.  Y. 
76. 


TESTAMENT. 


See  Wills. 


TESTAMENTARY  CAPACITY. 

See  Wills,  «=»47-56. 

THEATERS  AND  SHOWS. 

See  Sunday. 

^=>3  (N.Y.Sup.)  The  mayor  of  a  city  has  no 
inherent  power  to  enforce  the  Sunday  closing 
of  picture  shows  by  imposing  such  condition  in 
the  ■  license.— Klinger  v.  Kyan,  153  N.  Y.  S. 
937. 

THREATS. 

See  Money  Received,  ^=>19. 

TIME. 

See  Action,  «sa70:   Carriers,  «=5>197. 

TITLE. 

See  Sales,  9=»201 ;  Vendor  and  Purchaser,  $=» 
324. 

TORTS. 

See  Carriers,  €=s>320, 365 ;  False  Tmjjrisonment; 
Fraud;  IJbel  and  Slander;  Malicious  Prose- 
cution ;  Master  and  Servant,  4:=»87%-304 ; 
Municipal  Corporations,  «=»751-821 ;  Negli- 
gence;   Nuisance;    Rape;    Trover  and  Con- 
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TRADE-MARKS  AND  TRADE-NAMES. 

I.   MARKS  AND  NAXCES  SUBJECTS  OF 
OWNEBSHIP. 

«=>3  (N.Y.Sup.)  The  word  "Security"  on  tires 
held  not  a  Talid  trade-mark,  being  descriptive 
rather  than  calculated  to  show  that  tbe^  were 
those  of  a  particular  manufacturer. — Buffalo 
Rubber  Mfg.  Co.  v.  Batavia  Rubber  Co.,  153  N. 
Y.  S.  779. 

m.  BEGISTRATION,  REOinjiTION, 
AND   OFFENSES. 

«=945  (N.Y.Sup.)  The  registration  of  a  word 
as  a  trade-mark  by  the  United  States  Patent 
Office  is  not  conclusive  upon  state  courts  as 
to  the  applicant's  right  to  registry  or  t'  e  va- 
lidity of  the  trade-mark.— Buffalo  Rubber  Mfg. 
Co.  V.  Batavia  Rubber  Co.,  153  N.  Y.  S.  779. 
<S=950  (N.Y.Sup.)  Under  General  Business  Law, 
I  387,  to  support  recovery  of  penalty  for  re- 
filling bottles  bearing  trade-mark,  label,  or  oth- 
er private  mark,  newspaper  publication  of  the 
mark  held  not  required. — John  Jameson  &  Son 
T.  ReUly,  153  N.  Y.  S.  225 ;  Gordon  Dr;  Gin 
<>>.  T.  Same,  Id.  226. 

TRANSCRIPTS. 

See  Criminal  Law,  «=>1170%. 

TRANSFER  TAX. 

See  Taxation,  <S=>866-872. 

TRANSPORTATION. 

See  Carriers,  ®»88. 


TREATIES. 


See  Indians, 


TRESPASS. 

See  Explosives;    Negligence,  ®=>34. 

TRIAL. 

See  Appeal,  <8s»1060;  Carriers,  <S=9loe,  136. 
320;  Contracts,  <3=»284;  Costs;  Criminal 
Law,  <8=>627%-835,  1172;  Executors  and 
Administrators,  ©=10;  Jury;  landlord  and 
Tenant,  €=»168;  Larceny,  e=>78;  Libel  and 
Slander,  <S=>123 ;  Master  and  Servant,  <S=> 
204;  Municipal  Corporations,  ®=»706,  821 ; 
Negligence,  <3=»136 ;  New  Trial ;  Street  Rail- 
roads, 4=>117,  118;   Venue. 

I.  NOTICE  OF  TRIAL  AND  PREUMI- 
NART  PROCEEDINOS. 

^»3  (N.Y.Sup.)  Where  defense  of  release,  giv- 
en for  inadequate  consideration,  was  made  to 
servant's  suit  for  injuries,  and  evidence  whether 
release  was  invalid  for  plaintiGTs  minority  was 
balanced,  a  case  was  presented  proper  for  ex- 
ercise of  court's  discretion  to  order  separate 
trial  of  issue  of  validity  of  release.— Arbutina 
V.  Pittsburg  Contracting  Co.,  153  N.  Y.  S. 
1027. 

^=95  (N.Y.Sup.)  Where  defendant,  sued  on  a 
contract,  asserted  an  equitable  counterclaim  for 


its  reformation,  he  !•  bound. to  move  for  trial 
thereof  at  Special  Term,  and  cannot  demand  the 
submission  of  the  issues  thereon  to  the  jury  at 
Trial  Term.— Sjienite  Trap  Rock  Co.  t.  Wil- 
liams, 163  N.  Y.  8.  74. 

V.  AROUICENTS  AND  CONDUCT  OF 
COUNSEIb 

^»I27  (N.Y.Sup.)  In  a  personal  injury  actiou 
against  a  contractor,  reference  should  not  be 
made  to  an  employers  liability  policy. — Marag- 
lino  V.  Comes,  153  N.  Y.  S.  579. 

TX.  TAKING   CASE   OR   QUESTION 
FROM  JURT. 

(A)  (tneatiOBs  of  Law  or  ol  Faet  la  ««•• 
eraU 

«s>l40  (N.Y.Sup.)  The  credibUity  of  an  inter- 
ested and  uncorroborated  witness  is  for  the  ju- 
ry.—Stem  V.  International  Ry.  Co,  153  N.  Y. 
S.  620. 

«s>l43  (N.Y.Sup.)  Where  the  direct  testimo- 
ny was  sufficient,  if  true,  to  require  a  judgment 
for  plaintiff,  if  the  crosa-examination  contra- 
dieted  such  testimony,  it  was  for  the  jury,  and 
it  was  error  to  dismiss  the  complaint. — ^Levy  v. 
Horn,  153  N.  Y.  S.  913. 

(C)  Dtamlasal  or  jroaanlt. 

®»I65  (N.Y.Sup.)  On  a  motion  to  dismiss  the 
complaint,  plaintiff  is  entitled  to  the  most  fa- 
vorable inference  that  can  be  drawn  from  the 
testimony.— Levy  v.  Horn,  153  N.  Y.  S.  913. 


Vn.  INSTRUCTIONS 
(D)  ApyUeabllltr 


TO 


to    FleadlnsTB 
denee. 


JUBT. 
and    Bvl. 


€s»2SI  (N.Y.Snp.)  In  action  for  wrongful  dis- 
charge, abstractly  correct  instruction,  that  a 
written  offer  may  ripen  into  a  contractual  en- 
gagement through  acceptance  verbally  or  by 
acts,  held  erroneous;  the  only  issue  litigated 
being  whether  defendant  signed  by  its  president 
with  plaintiff.— Beck  v.  Max  Bonwit  &  Co.,  153 
N.  Y.  S.  88a 

(G)  CoaatmottoB  and  Operation. 

®=>296  (Ni.Y.Snp.)  IJrror  in  the  instruction 
that  a  passenger  was  t>ound  to  pay  his  fare  over 
again  in  case  of  dispute  with  the  conductor  held 
not  cured  by  a  subsequent  instruction. — Alilch- 
man  v.  New  York  Rys.  Co.,  153  N.  Y.  S.  123. 

TROVER  AND  CONVERSION. 

See  Ball,  (3=3l8;  Bailment,  €=»16;   Sales,  «=» 
479. 

I.  ACTS  CONSTITUTING  CONVER- 
SION  AND  I.IABIX.ITT 
THEREFOR. 

®=»2  (N.Y.)  A  contractor  to  remove  a  building 
for  the  materials  held  entitled  to  sue  for  con- 
version on  the  owner  refusing  to  permit  him  to 
proceed  with  the  work. — Melton  v.  Fullerton 
Weaver  Realty  Co.,  108  N.  E.  849,  214  N.  Y. 
571. 

<S=>5  (N.Y.Sup.)  A  seller,  who  surreptitioasly 
retakes  goods  stored  by  the  buyer,  is  liable  for 
the  value  of  the  goods  taken. — Hetson  v.  Brol- 
nitsky,  153  N.  Y.  S.  1029. 


Digitized  by 


Google 


1221 


INDBX-DIGBST 


Tnwto 


n.  AOTIOXS. 

(A)  RlKl>t  of  Aetion  <uid  Detensea. 

®=>I6  (N.T.Sup.)  A  plaintiff,  thouKb  acquiring 
possession  of  personalty  through  a  lottery,  may 
sue  for  conversion  thereof,  especially  in  view 
of  Penal  Iaw.  I  1384.— Zak  t.  Simpson,  163  N. 
r.  S.  1014. 

TRUST  DEEDS. 

See  MortgaKes. 

TRUSTEE. 

See  Bankruptcy,  «=9l51,  249,  349. 

TRUSTS. 

See  Cbarities,  «=921,  29,  48.  49;  Corporations, 
€=>210;  Judgment,  «=>208;  Perpetuities, 
«=>7;    Wills,  €=226,  671-687. 

I.  CBEATIOir,   EXISTENCE,   AMD  VA> 

rroiTT. 

(A)  Bxpreaa    Tmutm. 

«=330*/2  (N.Y.)  The  delivery  of  money  by  a 
property  owner  to  another  to  pay  special  assess- 
ments on  the  property  heJd  to  create  an  agen- 
cy and  not  a  trust  which  would  continue  after 
the  owner's  death. — Title  Guarantee  &  Trust 
Co.  V.  Haven,  108  N.  B.  819,  214  N.  Y.  468. 
€=>53  (N.Y.Sup.)  On  the  facts  appearing  in 
wife's  action  upon  husband's  trust  agreement, 
held,  that  she  could  not  claim  that  husband  or 
trustee,  for  purposes  of  the  action,  were  estop- 
ped from  asserting  invalidity  of  the  agreement 
—Carrier  v.  Carrier.  153  N.  T.  S.  609. 
®s>54  (N.Y.Sup.)  In  wife's  action  upon  tripar- 
tite trust  agreement  between  husband,  herself, 
and  trust  company,  statement  of  husband's 
counsel,  together  with  husband's  own  testimony, 
held  not  to  show  his  admission  of  the  validity 
of  the  agreement,  except  on  condition  of  his  con- 
trol of  trust  fund.— Cfarrier  v.  Carrier,  153  N. 
Y.  S.  509. 

®=»59  (N.Y.)  A  voluntary  trust  cannot  be  re- 
voked without  the  consent  of  the  beneficiary,  un- 
lesspower  to  revoke  is  expressly  reserved. — ^Ti- 
tle Guarantee  &  Trust  Co.  v.  Haven,  108  N.  B. 
819,  214  N.  Y.  468. 

(C)   CoiMtrvetlve  Tntafa. 

«=»92>/2  (N.Y.Sup.)  The  statute  of  frauds  does 
not  apply  to  an  agreement  by  one  mortgagor 
with  another  to  give  the  other  an  interest  in 
the  premises  if  he  would  not  compete  in  the  bid- 
ding at  the  sale  under  a  prior  mortgage, — Gold- 
man V.  Cohen,  163  N.  Y.  S.  41. 

n.   CON8TBUCTIOK    AND  OFEBA- 
TION. 

(B)   Bstate  or  Interest  o(  Trustee   and   of 
Cestui  ^ne  Trust. 

«=s>l5l  (N.Y.Sup.)  Under  Code  Civ.  Proc.  ! 
1391,  an  ex  parte  order  for  execution  against 
the  garnishee  trustee  of  a  debtor  cestui  que 
trust  must  be  vacated.— Pistchal  ▼.  Durant, 
153  N.  Y.  8.  736. 

<e=9l54  (N.Y.Sup.)  Under  Personal  Property 
Law,  i  3,  as  amended   by  Laws  190."?,  c  87, 


testamentary  trust  entitling  beneficiary  to  life, 
income  of  personalty  was  not  destroyed  or  merg- 
ed into  remainder  by  his  acquisition  of  re- 
mainder interest,  so  that  he  could  compel  trus- 
tee to  pay  over  tbe  trust  fund. — Dale  v.  Guaran- 
ty Trust  Co.  of  New  York,  153  N.  Y.  S.  1041. 

m.    APPOINTMENT,    QUAI.IFIOA- 

TION,  AND  TENURE  OF 

TRUSTEE. 

®=»I55  (N.Y.)  A  testamentary  trustee  derives 
his  authority  from  the  will,  and,  while  he  may 
refuse  to  acc-ept,  yet,  if  be  does  any  act  indica- 
tive of  acceptance,  he  may  not  thereafter  re- 
scind without  consent  of  the  cestui  que  trust  or 
the  court.— In  re  KeUogg,  108  N.  £.  844,  214 
N.  Y.  460. 

Where  one  of  two  or  more  trustees  refuses  to 
accept,  the  estate  vests  in  the  others  as  though 
the  trustees  refusing  were  dead  or  had  not  been 
named. — Id. 

In  view  of  Code  Civ.  Proc.-  U  2639,  2814,  a 
testamentary  trustee  who  renounced  could  not, 
after  the  other  trustees  had  entered  upon  their 
duties,  retract  his  renunciation. — Id. 

TV.   MANAGEMENT  AND  SISPOSAI. 
OF   TRUST   PROPERTY. 

«=»23l  (N.Y.Sup.)  A  trustee  must  act  in  good 
faith  and  not  use  his  trusteeship  for  his  indi- 
vidual advantage,  benefit,  or  profit. — Brock  v. 
Poor,  153  N.  Y.  8.  332. 

V.  EXECUTION  OF  TRUST  BT  TRUS- 
TEE OR  BT  COURT. 

€=3274  (N.Y.Sur.)  On  an  accounting  by  a  trus- 
tee, fees  paid  an  attorney  should  be  apportioned 
between  the  income,  which  belonged  to  one 
beneficiary,  and  the  principal,  whicb  belonged 
to  another.— In  re  Kebey's  Estate,  153  N.  Y.  S. 
1095. 

VI.  ACCOUNTING  AND  COMFENSA- 
TION  OF  TRUSTEE. 

$=>297  (N.Y.Sur.)  On  an  accounting  by  a  trus- 
tee for  the  purpose  of  showing  the  condition  of 
the  estate,  and  payments  made  to  life  tenant, 
the  rights  of  the  remaindermen  on  the  death  of 
the  life  tenant  cannot  be  adjudicated.— In  re 
Kelsey's  Estate.  163  N.  Y.  8.  1095. 
9:9316  (N.Y.Sur.)  Discretionary  allowance  of 
commissions  to  a  resigning  trustee,  wliich  were 
paid,  should  be  deducted  from  the  corpus  of  the 
trust  fund.— Id  re  Kelsey's  EsUte,  153  N.  Y.  S. 
10G5. 

$=>324  (N.Y.Sur.)  On  accounting  by  a  substi- 
tuted trustee,  a  beneficiary,  who  did  not  allege 
that  disbursements  allowed  on  the  accounting 
by  the  original  trustee  were  improper,  cannot 
attack  the  disbursements. — In  re  Kelsey's  Ks- 
tate,  153  N.  Y.  S.  1095. 

Vn.   ESTABUPHMENT   AND   EN. 
FORCJBMENT   OF   TRUST. 

!B)  Rt«I>t    to    Follow    Trust    Property    or 
Proceeds  Thereof. 

9=»357  (N.Y.Sup.)  C,  loaning  to  H.,  on  a  sav- 
ings bank  passbook  in  H.'s  individual  name,  is 
not  put  on   notice  that  the  funds  were  trust 
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funds  b^caune  the  account  wns  opened  shortly 
before.— Wickenheiser  v.  Colonial  Bank,  153  N. 
Y.  S.  1035. 

ULTRA  VIRES. 

See  Corporations,  ®=\'J87. 

UNDUE  INFLUENCE. 

See  Wills.  <S=>163.  166. 

UNITED  STATES. 

See  Bankruptcy,  <g=>145.  349. 
I.  GOVERNMENT   AND   OFFICERS. 

$s>5  (N.Y.City  Ct.)  The  federal  government 
has  only  such  powers  as  have  been  conferred 
upon  it  by  the  people  through  the  adoption  oi 
the  federal  Constitution  and  amendments  there- 
to.—Neldert  V.  Chicago,  K.- 1.  &  r.  R.  Co.,  153 
N.  Y.  S.  658. 

USE  AND  OCCUPATION. 

€=>l  (N.Y.Sup.)  To  sustain  action  for  use  and 
occupation,  there  must  be  an  agreement  to  pay 
rent,  and  an  agreement  is  not  implied  from 
mere  occupation  nor  by  entry  under  contract 
to  purchase. — Castle  v.  Armstead,  153  N.  Y.  S. 

A  purchaser  entering  into  possession,  rescind- 
ing the  contract  of  sale,  and  recovering  partial 
payment  made  held  not  liable  to  the  vendor  for 
use  and  occupation. — Id. 

VACATION. 

See   Appeal,   «=876;    Judgment,  «=>90,  581. 

VAGRANCY. 

See  Criminal  Law,  $s>1170. 

VARIANCE 

See  Pleading,  e=>ZS2. 

VENDOR  AND  PURCHASER. 

See  Bankruptcy,  ©=»140;    Exchange  of  Prop- 
erty ;    Sales. 

I.  REQUISITES  AND  VAIJDITT  OF 
CONTRACT. 

i$=»44  (N.Y.)  The  value  of  property  at  the  time 
of  the  making  of  a  covenant  of  warranty  is  con- 
clusively presumed  to  be  the  consideration  of 
the  sale.-Hunt  v.  Hay,  108  N.  E.  851,  214  N. 
Y.  578. 

€=344  (N.Y.Sup.)  In  an  action  to  recover  sums 
expended  in  preparing  to  build  on  land  which 
plaintiff  refused  to  take  because  the  contract 
of  purchase  was  vitiated  by  false  representa- 
tions, evidence  held  insufficient  to  show  the 
falsity  of  such  representations. — Regal  Holding 
Co.  v.  Berger,  153  N.  Y.  S.  883. 

n.   CONSTRUCTION  AND  OPERATION 
OF  CONTRACT. 

4=>79  (N.Y.)  Where  a  contract  for  the  pur- 
chase of  realty  entitled  the  purchaser  to  waive 
a   condition   of  the   contract,    with    which  the 


vendor  failed  to  comply,  it  was  not  essential 
to  the  effectiveness  of  such  waiver  when  made 
by  the  purchaser,  that  it  be  approved  by  th<- 
vendor.— Catholic  Foreisn  Mioaion  Sue.  of 
America  ▼.  Oussani,  109  N.  E.  80,  215  X.  Y.  1. 

VI.  REMEDIES   OF  VENDOR. 

(C)  Actionii   (or   Dammces. 

«=>324  (N.Y.Sup.)  Where  the  vendor  conld  and 
would  have  procured  title,  the  purchaser  could 
not  defeat  recovery  of  the  amount  to  be  forfeited 
For  failure  to  perform  on  the  ground  that  the 
vendor  did  not  have  title  to  the  property. — 
Syenite  Trap  Rock  Co.  v.  Williama,  153  N.  Y. 
S.  74. 

Where  a  prospective  purchaser  of  a  qnarry 
admitted  that  by  his  failure  to  consummate 
the  transacticm  he  was  liable  for  a  forfeit,  the 
vendor's  subsequent  removal  of  some  of  the 
machinery  is  no  defense. — Id. 

VENUE. 

I.  NATURE  OR  SUBJECT  OF  ACTION. 

€=>I4  (N.Y.Sup.)  Action  on  note  dated  and 
made  payable  in  a  county,  evidencing  loan  to 
maker  residing  there,  defended  on  an  asree- 
meat  made  there,  should  be  tried  there,  and  a 
motion  to  transfer  place  of  trial  to  that  county 
should  be  granted,— Packard  v.  Lawler,  153  N. 
Y.  S.  893. 

III.   CHANOE   OF   VENUE    OR   PTACTB 
OF   TBIAI.. 

iS=>52  (N.Y.Sup.)  Where  the  main  transactions 
in  suit  happened,  and  the  greater  number  of 
material  witnesses  resided,  in  a  county  other 
than  where  suit  was  brought,  the  place  of  trial 
should  have  been  changed  to  such  county. — 
Republic  Bag  &  Paper  Co.  v.  Hoffman,  153  N. 
Y.  S.  119. 

®=352  (N.Y.Sup.)  Where  only  one  of  the  plain- 
tiffs^  resided  in  the  county  in  which  suit  was 
instituted,  the  venue  should,  on  defendants'  mo- 
tion, be  transferred  to  the  county  where  the 
other  parties  and  witnesses  resided. — ^Taylor  v. 
Jatob.>),  153  N.  Y.   S.  778. 

Where  experts  are  to  testify  from  their  per- 
sonal knowledge,  and  not  on  an  assumed  state  uf 
fact,  their  convenience  should  be  considered  in 
disposing  of  a  motion  for  change  of  venue  on 
account  of  the  convenience  of  witnesses. — Id. 
<3=»6I  (N.Y.Sup.)  Delay  of  20  months  after  the 
case  was  noticed  for  trial  held  such  laches  as  to 
prevent  defendant  from  moving  for  a  change  of 
venue.— 'Assets  Collecting  Co.  v.  Equitable  Trust 
Co.  of  New  York,  153  N.  Y.  S.  109. 

VERDICT. 

See  Appeal,   «=»930,   1006;    Bills  and  Notes. 
<8=>518. 

WAIVER. 

See    Bankruptcy.    ©=364;     Brokers,    ®=»«53; 

Carriers,  ®=>150;  Costs,  ®=»276;  Courts, 
©^j-jH  ;  Master  and  Servant,  ®=»73 ;  Money 
Received,  <g=>19;  Pleading,  ig=»406.  4-"^: 
.Sales.  <S=»2.S,S,  388,  477;  Vendor  and  Pur- 
chaser, 4=979. 
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Will* 


WAR. 

See  Guaranty,  4=32. 

WARNING. 

See  Master  and  Servant,  4=»150. 

WARRANT. 

See  Attachment,  9=>1'\3,  351;  Extradition, 
<S=»36. 

WARRANTY. 

See  Sales,  <8=»28& 

WATERS  AND  WATER  COURSES. 

See  Navigable  Waters. 

V.  SITBFAOE  WATERS. 

<g=»l26  (N.Y.Sup.)  Waters  collected  In  a  de- 
pression in  the  roof  having  flowed  on  adjoining 
property,  an  averment  that  defendant  allowed 
the  escape  pipe  to  become  clogged  casts  on  de- 
fendant the  burden  of  explanation.— Treacy  T. 
Realty  Associates,  153  N.  X.  S.  795. 

WILLS. 

See  Descent  and  Distribntion ;  Executors  and 
Administrators ;  Perpetuities ;  Taxation, 
®=>872;    Trusts. 

I.   NATURE  AND  EXTENT  OF  TESTA- 
MENTABY   FOW^EB. 

$=>I3  (N.Y.Sup.)  That  testator  devised  more 
than  half  his  property,  to  individuals,  expecting 
them  to  carry  out  his  wishes  as  to  charitable  dis- 
position, and  that  the  devisees  in  fact  intend  to 
do  so,  will  not  of  itself  invalidate  the  devise.— 
Durkee  v.  Smith,  153  N.  ¥.  S.  316. 

XI.   TESTAMENTARY  CAPACITY. 

^=>47  (N.T.Sur.)  Old  age  is  not  per  se  a  dis- 
qualification to  the  making  of  a  will. — In  r« 
Neil,  153  N.  Y.  S.  647. 

€=>50  (N.Y.Sur.)  Where  testatrix  could  appre- 
ciate the  value  of  her  property  and  the  effect 
of  the  provisions  of  the  will  and  recollect  any 
possible  claimants  on  her  bounty,  she  had  testa- 
mentary capacity.— In  re  McCusker's  Will,  153 
N.  Y.  S.  1086. 

«=>53  (N.Y.Sur.)  In  the  contest  of  a  will,  evi- 
dence that  testator's  wife  occasionally  became 
intoxicated  is  not  admissible  to  show  that  the 
testator's  belief  that  she  was  unchaste  was  well 
founded  and  not  a  delusion. — In  re  Stoll's  Will, 
153  N.  Y.  S.  362. 

In  proceedings  to  contest  a  will,  evidence  of 
facts  tending  to  show  that  testator's  belief  that 
his  wife  was  unchaste  was  not  a  delusion  is  not 
admissible,  where  those  facts  were  unknown  to 
the  testator. — Id. 

<S=>55  (N.Y.Sur.)  Evidence  held  to  show  that 
testatrix  understood  the  scope  and  nature  of 
her  will  and  posses.<ied  mental  capacity  to  exe- 
cute same. — In  re  Mct^usker's  Will,  153  N.  Y. 

S.  lOKO. 


m.  OONTBACTS  TO  DEVISE  OB  BE- 
QUEATH. 

4=95^  (N.Y.Sup.)  Evidence  held  insufficient  to 
establish  oral  agreement  by  decedent  to  bequeath 
to  her  niece  property  to  produce  an  income  to 
be  contributed  to  the  support  of  the  niece's 
home.— In  re  McMillan's  Estate,  163  N.  Y.  S. 
400. 

Testimony  of  husband  held  insufficient  to  sup- 
port recovery  for  breach  of  agreement  to  leavu 
property  by  will  to  his  wife.— Id. 

rV.   REQUISITES    AND    VALIDITY. 

(A)   Nature  and  ESxtientiala  of  Testamenta- 
ry  Diaposltlons. 

€=381  (N.Y.Sup.)  Where  testator  gave  his  wife 
a  life  estate,  and  attempted  to  give  the  remain- 
der to  a  charity,  the  gift,  while  invalid  under 
Gen.  Municipal  Law,  i  146,  as  to  one-half,  is 
valid  as  to  the  residue. — Durkee  v.  Smith,  153 
N.  Y.  S.  316. 

€=>88  (N.Y.Sup.)  Simultaneous  execution  of 
deed  to  grantor's  sons  and  of  will  leaving  re- 
mainder of  his  property  to  them  and  others  held 
not  to  render  such  deed  and  the  will  one  testa- 
mentary disposition. — Saltzsieder  v.  Saltzsieder, 
153  N.  Y.  S.  78. 

e=>93  (N.Y.Sup.)  Evidence  held  insufficient  to 
establish  that  a  testator  who  devised  property 
to  one  of  the  objects  authorized  by  Oen.  Munic- 
ipal Law,  art.  7,  devised  one-half  of  it  to  his 
executors  in  secret  trust — ^Durkee  t.  Smith,  153 
N.  Y.  S.  816. 

(C)  BSxecntlon. 

®=>I08  (N.Y.Sur.)  An  instrument  held  to  be  a 
will  and  testament  and  entitled  to  probate, 
where  it  was  subscribed,  declared,  and  attested 
in  the  full  form  required  for  the  execution  of  a 
will,  thoujrh  it  inoon'orated  earlier  lost  will  and 
codicils.— In  re  Beams,  153  N.  Y.  S.  1089. 

(F)   Mlatalce,  Undue  Influence,  and  Fraud, 

€=>I63  (N.Y.Sup.)  In  proceedings  to  probate  a 
will,  the  burden  of  proof  on  an  issue  of  undue 
influence  is  upon  the  contestant. — In  re  Neil, 
153  N.  Y.  S.  647. 

iS=l66  (N.Y.Sur.)  Evidence  held  to  show  that 
the  will  was  testatrix's  voluntary  act.  and  that 
its  execution  was  not  procured  by  undue  influ- 
ence.—In  re  McCusker's  Will.  153  N.  Y.  S. 
1086. 

V.   PBOBATE,    ESTABLISHMENT, 
AND  ANirULMENT. 

(B)   Actlonn  to  Establish  or  Determine 
Validity  In  Ueneral. 

.8=226  (N.Y.Sup.)  Under  Code  Civ.  Proc.  { 
765,  and  section  3347,  subd.  6,  decree  adjudging 
that  codicil  did  not  create  valid  trust  held  void 
as  to  those  claiming  under  party  who  died  be- 
fore it  was  entered.— Stewart  v.  Franchetti,  153 
N.  Y.  S.  453. 

(H)   Operation  and  Ullect. 

®ss427  (N.Y.Sup.)  t'nder  direct  provisions  of 
Code  Civ.  Proc.  J  2625,  a  decree  of  the  Surro- 
gate Court  admitting  n  will  to  probate  cnDcliides 
a  party  to  the  proceedings  as  to  the  validity  of 
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llie  makinz  and  execntion  of  the  wtll.— Durkee 
V.  Smith,  153  N.  Y.  S.  316. 

VI.   COMSTRTTOTION. 

(A)    General  Rale*. 

«=>439  (N.Y.Sup.)  The  court  should  not  inrade 
the  realm  of  will-making,  but  must  give  effect 
to  the  testator's  Intention. — United  States  TruBt 
Co.  of  New  York  v.  Terry,  153  N.  Y.  S.  207. 

<g=9440  (N.Y.Sup.)  The  intention  of  testator, 
the  cardinal  guide  in  construing  a  will,  is  to  be 
drawn  from  the  whole  instrument,  and  is  not 
to  be  distorted  by  injudicious  punctuation,  or 
by  the  substitution  for  some  perfectly  apt  word 
of  one  less  so. — In  re  Leonard,  153  N.  X.  S. 
852. 

(B)    Deslvnntloa    of    Deirlaees,    and    Iiegtk^ 
teea  and  Tbelr  Reapeetlve  Sltares. 

«=»498  (N.Y.Sur.)  The  word  "issue"  in  a  wlU 
construed,  and  held,  that  a  fund  held  for  tes- 
tator's deceased  son  should  be  divided  among 
his  three  children,  to  the  exclusion  of  grand- 
children.—In  re  Meeker,  153  N.  Y.  S.  645. 

€=>527  (N.Y.Sup.)  The  surplus  remaining  after 
payment  of  specific  legacies  charged  upon  the 
corpus  of  a  trust  fund  held  to  pass,  under  the 
residuary  clause  of  the  will,  to  the  representa- 
tives of  the  wife,  she  having  survived  her  hus- 
band, and  not  to  the  next  of  kin  who  would 
take  only  if  she  did  not— United  States  Trust 
Co.  of  New  York  v.  Terry,  153  N.  Y.  S.  207. 

<S=953I  (N.Y.Sup.)  The  issue  of  specific  legatees 
held  entitled  to  take  per  capita  and  not  per 
stirpes.— United  States  Trust  Co.  of  New  York 
V.  Terry,  153  N.  Y.  S.  207. 

«=>534  (N.Y.Sup.)  Where  testator  provided 
that  the  share  of  any  niece  should  be  divided 
at  her  death  among  testator's  remaining  neph- 
ews and  nieces,  from  such  class  were  excluded 
nephews  whom  testator  had  elsewhere  expressly 
directed  should  receive  no  part  of  his  estate. — 
In  re  Leonard,  153  N.  Y.  S.  852. 

(D)  Description  of  Property. 

«=>565  (N.Y.)  A  bequest  of  all  the  testator's 
silver,  bric-a-brac  and  pictures  does  not  neces- 
sarily include  such  articles  as  tapestries. — In  re 
Kellogg,  108  N.  E.  844,  214  N.  Y.  460. 

«=5>665  (N.Y.Sur.)  The  words  "all  furniture," 
in  a  will  bequeathing  all  furniture  in  testatrix's 
residence,  include  rugs,  draperies,  and  furnish- 
ings.—In  re  Kathan's  Estate,  153  N.  Y.  S.  368. 

«=»567  (N.Y.Sur.)  Will  construed  to  bequeath 
to  widow  of  testator  $50,000  in  the  nggr^ate 
only,  although  the  proceeds  of  life  insurance 
policies  expressly  subjected  to  the  payment, 
plus  a  bequest  of  $30,000.  amounted  to  $51,021.- 
23.— In  re  Spingam's  Estate,  153  N.  Y.  S. 
1084. 

$=>572  (N.Y.Sur.)  A  statement  that  securities 
received  by  testatrix  from  her  father  were  in  a 
safety  deposit  box,  and  secnrities  "belonging  to 
my  estate"  were  in  another  box,  held  not  to  en- 
title the  residuary  legatee  to  part  of  the  former 
securities,  though  they  were  found  in  the  latter 
box.— In  re  Welser.  163  N.  Y.  S.  648. 


<B)  Hatvre  of  Bafatea  and  Interests  Crc* 
ated. 

«=»60l  (N.Y.Sup.)  A  daughter  held  to  notUke 
an  absolute  fee  by  a  devise  of  all  the  testatrix's 
property;  the  will  providing  that  in  case  of  her 
death  without  issue  it  should  go  to  named  per- 
sons.- In  re  Bearse,  153  N.  Y.  S.  514. 

(F)  Vested  or  Continarent  Bstaies  aad  Is- 
terests. 

«=9630  (N.Y.Sup.)  Testator's  will,  giving  prop- 
erty to  his  wife,  upon  her  death  to  be  sold  and 
distributed  to  his  children,  any  dead  child's 
share  going  to  its  heirs,  held  to  give  childrea  an 
interest,  subject  to  defeasance  by  death  of  anj 
child  before  the  mother.— In  re  Finck,  153  N.  X. 
S.  634. 

(H)  Estates  la  Trnst  and   Powers. 

«=s>67l  (N.Y.Sup.)  Bequest  of  fund  to  nieces, 
with  direction  to  executors  to  invest  in  bond 
and  mortgage  and  pay  income  semiannually  tu 
such  nieces  for  life,  held  to  create  life  trusts 
in  favor  of  such  nieces. — In  re  Leonard,  153 
N.  Y.  S.  852. 

«=9680  (N.Y.Sur.)  A  will  held  to  require  that 
that  the  executor  hold  the  principal  of  the 
estate  in  trust  for  testator's  daughter  for  life, 
and  pay  an  annuity  from  the  income  thereof, 
and  satisfy  all  expenses  of  the  daughter's  main- 
tenance, and  hold  any  surplus  income  to  defraj 
unforeseen  future  expenses.- In  re  Langdon.  153 
N.  Y.  S.  574. 

<S=>68I  (N.Y.)  A  testamentary  trustee  may  re- 
ceive a  part  of  the  trust  estate  before  the  execu- 
tor has  accounted. — In  re  Kellogg,  108  N.  E. 
844,  214  N.  Y.  4tS0. 

«=>684  (N.Y.Sur.)  A  wiU  construed,  and  held, 
that  the  residuary  legatee  was  not  entitled  to 
any  of  the  estate  of  testatrix's  father,  but  that 
such  estate  was  intended  to  form  the  principal 
of  trust  funds  created  by  certain  paragraptis  of 
the  wUl.— In  re  Welser,  153  N.  Y.  S.  649. 
«=>687  (N.Y.Sup.)  Direction  that  upon  death 
of  testator's  niece,  the  life  beneficiary  of  the 
Income  of  a  fund,  such  fund  should  be  dividnl 
among  the  remaining  nephews  and  nieces,  hrti 
to  create  contingent  gift,  vesting  in  such  neph- 
ews and  nieces  as  were  living  at  time  of  the 
beneficiary's  death. — In  re  Leonard,  153  N.  Y. 
S.  852. 

(I)  Actions  to   Constme  'Wills. 

€=>702  (N.Y.Sup.)  (Complaint  in  an  action  to 
construe  a  will  held  not  to  state  a  cause  of  ac- 
tion, where  it  failed  to  show  that  testator's 
widow  had  exercised  the  power  of  appointment 
given  to  her. — Von  Meyer  y.  Lindemann,  153  N. 
X.  S.  45. 

Vn.  BIGHTS    Ain>    UABIXTTEBS    OF 
DEimSEES   Am)   JJBaATEBS. 

(A)   Nature  of  Title  and  Rlarhts  In  Gen- 
eral. 

®=>7I7  (N.Y.)  Where  a  devise  or  bequest  is 
t>eneficial,  there  is  a  presumption  of  acceptance, 
though  such  presumption  ia  not  conclusive,  and 
the  devisee  may  reject. — Albany  Hospital  v. 
Hanson,  108  N.  E.  812,  214  N.  Y.  435. 

Where  a  devisee  rejects  a  devise,  he  has  no 
title  to  the  realty  whether  it  be  found  that  none 
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passed,  or  that  bla  rejection  divested  all  inter- 
est.—Id. 

Where  a  church,  by  resolutJon,  declined  a 
devise,  the  written  resolution  was  sufficient; 
reconveyance  being  unnecessary. — Id. 
®=>740  (N.Y.)  Under  an  agreement  between 
-legatees,  held,  that  appellant,  who  was  one  of 
those  entitled  under  a  will  to  share  in  silver 
and  bric-a-brac  was  entitled  to  return  of  all 
moneys  paid  for  articles  selected  by  him  which 
were  bric-a-brac— In  re  Kellogg,  108  N.  E.  844, 
214  N.  Y.  460. 

(B)  Spedflc,    DemonBtrati-re,  and    General 

Deviaes   and  Uequeata. 

€=9753  (N.Y.Sur.)  Bequests  of  a  certain  clus- 
tered diamond  ring  and  an  interest  in  remain- 
der in  a  certain  tablecloth  and  of  a  certain 
diamond  chain  are  specific— In  re  Kathan's 
Estate,  153  N.  Y.  S.  366. 

(C)  Ad-vancementa,     Ademptloa,     Batiateo- 

tlon,  and  I<apae. 

<8=»766  (N.Y.Sar.)  Where  a  will,  designed  to 
provide  for  testator's  incompetent  daughter  for 
life,  directed  the  purchase  of  an  annuity  for 
her,  held,  that  testator's  purchase  of  an  addi- 
tional annuity  was  not  an  ademption  of  the 
one  which  the  will  required  to  be  purchased.— 
In  re  Langdon,  153  N.  Y.  S.  574. 

(F)  liCKaelea  Cbarced  on  Property,  BSa- 
tate,  or  Tntereat. 

<S=>820  (N.Y.  Sup.)  Where  testator  left  two 
funds  in  trust  to  one  for  life,  with  directions 
that  at  the  death  of  the  beneficiary  specific 
legacies  should  be  paid  out  of  the  funds,  which' 
were  equal,  one-half  of  each  legacy  should  be 
paid  from  each  fund.— United  States  Trust  Co. 
of  New  Yorli  v.  Terry,  163  N.  Y.  S.  207. 

(H)   Told,    Lapaed,   and    Forfeited   Devlaea 

and   Beqaeata,  and  Property  and 

Intereata  Vndlapoaed  of. 

$=>858  (N.Y.)  A  residuary  clause  of  general 
terms  ordinarily  covers  lapsed  or  invalid  lega- 
cies, unless  the  testator's  intent  appears  other- 
wise.— Albany  Hospital  v.  Hanson,  108  N.  E. 
812,  214  N.  Y.  435. 

A  general  residuary  clause  held  to  cover  a 
devise  which  lapsed  because  of  the  devisee's 
rejection. — Id. 

<S=>858  (N.Y.Sur.)  A  legacy  revoked  by  a  codi- 
cil held  not  to  pass  under  the  residuary  clause 
of  the  will.— In  re  Kathan's  Estate,  153  N.  Y. 
S.  366. 

Under  a  will  designating  a  sole  residuary 
legatee  and  directing  that  gifts  lapsing  or  failing 
shall  puss  to  him,  the  residuary  legatee  takes 
bequests  which  lapse  or  which  are  revoked  by  a 
codicil.— Id. 


WITNESSES. 


See  Evidence. 


m.   EXAMINATION. 

(O  PrlTlIece  of  Wltneaa. 

«=>297  (N.Y.Sup.)  Under  Const,  art.   1,  I  6, 
the  defendants,  in  an  action  for  the  unlawful 


use  of  lists  and  information  acquired  by  one 
defendant  as  an  employfi  of  plaintiff,  contrary 
to  Penal  Law,  |  55i3,  cannot  be  compelled  to 
give  testimony  against  themselves. — I'eoole's 
Coat,  Apron  &  Towel  Co.  v.  Light,  153  N.  Y.  S. 
330. 

IV.   CBEDIBIUTY,   IMPEACHMENT, 

CONTRADICTION.   AND   COB- 

BOBOBATION. 

(A)   In  General. 
«5»3I7  (N.Y.)  The    mozim,    "Falsus    in    nno, 
falsus  in  omnibus,"  is  permissive  only,  and  not 
mandatory.— People  y.  Becker,  109  N.  E.  127. 
215  N.  Y.  128. 

(B)   Character  and  Condnct  of  Wltneaa. 

€=>36l  (N.Y.Sup.)  Where  accused  on  cross-ex- 
amination admitted  that  he  had  been  previously 
convicted  of  a  crime,  he  cannot  show  that  his 
conviction  was  illegal.— People  v.  Michaels,  153 
N.  Y.  S.  796. 

In  such  case  he  is  entitled  to  state  the  facts 
upon  which  the  conviction  rests,  though  not  to 
refute  them.— Id. 

WORDS  AND  PHRASES. 

"Abutting  pronerty.  "—People  «i  rel.  New  York. 

W.  &  B.  By.  Co.  V.  Waldorf  (N.  Y.  Sup.) 

153  N.  Y.  S.  1072. 
"Act  of  embezzlement  or  larceny." — ^Levison  v. 

Illinois  Surety  Co.  (N.  Y.  Sup.)  153  N.  Y. 

S.  70. 
"Affected."— In  re  Fowler  St  in  City  of  New 

York  (N.  Y.  Sup.)  163  N.  Y.  S.  585. 
"AH  furniture."— In  re  Kathan's  Estate  (N.  Y. 

Sur.)  163  N.  Y.  S.  300. 
"Bric-a-brac"— In  re  Kellogg,  108  N.  E.  844. 

214  N.  Y.  460. 
"Building    commenced."— People    ex    rel.    New 

York  Cent.  &  H.  R.  R.  Co.  v.  Pnrdy  (N.  Y. 

Sup.)  153  N.  Y.  S.  300. 
"Building  three  stories  high." — Amberg  v.  Kin- 
ley,  108  N.  E.  830,  214  N.  Y.  531. 
"Charitable  trust."— In  re  MacDowell's  WiU  (N. 

Y.  Sur.)  153  N.  Y.  S.  653. 
"Condition  precedent." — Ketchum  v.  Alexander 

(N.  Y.  Sup.)  153  N.  Y.  S.  864. 
"Consideration." — Meade  v.  Poppenberg  (N.  Y. 

Sup.)  153  N.  Y.  S.  182. 
"Counterclaim."— Peuser  v.  Marsh  (N.  X.  Sup.) 

153  N.  Y.  S.  381. 
"Decision  of  a  question  of  fact"— Goldstein  v. 

Centre  Iron  Works  (N.  Y.  Sup.)  163  N.  Y. 

S.  224. 
"Dock  purpose." — Riverdale  Realty  Co.  v.  City 

of  New  York  (N.  Y.  Sup.)  153  N.  Y.  S.  742. 
"Employ*."- Smith  v.  Price  (N.  Y.  Sup.)   153 

N.  Y.  S.  221 ;   Spratt  t.  Sweeney  &  Gray  Co., 

Id.  505 ;   In  re  Rbeinwald,  Id.  598. 
"Employer."— In  re  Kheinwald  (N.  Y.  Sup.)  153 

K  Y.  S.  598. 
"Evidence."- Sackheim  t.  Pigueron  (N.  X.)  109 

N.  E.  109. 
"Factory."— Amberg  y.  Kinley,  108  N.  E.  830, 

214  N.  Y.  531. 
"Franchise."— People  ex   rel.    Queens   Borough 

Gas  &  Electric  Co.  y.  Connolly  (N.  Y.  Sup.) 

153  N.  Y.  S.  721. 
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'Traud."— Deyo   t.  Hudson   (N.   Y.  Sup.)   153 

N.  T.  S.  693. 
"Half   holiday."— Van    Orden   t.    Simpson    (N. 

y.  Sup.)  153  N.  Y.  S.  134. 
"Hazardous   employment." — De   la    Gardelle   v. 

Hampton  Co.  (N.  Y.  Sup.)  153  N.  Y.  S.  162; 

Smith  V.  Price,  Id.  221. 
"Independent  contractor."— In  re  Eheinwald  (N. 

Y.  Sup.)  153  N.  Y.  S.  598. 
"Indictment."— People  ex  rel.  Marshall  v.  Moore 

(N.  Y.  Sup.)  153  N.  Y.  S.  10. 
"Injury;"— Smith  v.  Price  (N.  Y.  Sup.)  153  N. 

Y.  S.  221. 
"Interstate   commerce."— Lynch    v.    New   York 

Cent.  &  H.  K.  B.  Co.  (N.  Y.  Co.  Ct)  163  N. 

Y.  S.  633. 
"Larceny."- People  ex  rel.  Marshall  y.  Moore 

(N.  Y.  Sup.)  153  N.  Y.  S.  10. 
"Lone  account." — Mufrler  v.  Castleton  Hotel  & 

Realty  Co.  (N.  Y.  Sup.)  153  N.  Y.  S.  1025. 
"Manufacture   of  glass  products."- McQueeney 

V.  Sutphen  *  Hyer  (N.  Y.  Sup.)  153  N.  Y. 
.     S.  554. 
"Negligence."— Herkey  v.  Agar  Mfg.  Co.  (N.  X. 

Sup.)  153  N.  Y.  S.  369. 
"Next  of  kin."— In  re  Finck  (N.  Y.  Sup.)  153 

N.  Y.  S.  534. 
"Nuisance."— People  v.  Martinitis  (N.  Y.  Sup.) 

153  N.  Y.  S.  791. 
"Operation."- Edwardsen   v.  Jarris  Lighterage 

Co.  (N.  Y.  Sup.)  153  N.  Y.  S.  391. 
"Owner."— In  re  Farley  (N.  Y.  Sup.)  153  N.  Y. 

S.  271. 
"Personal  injury."- Smith  v.  Price  (N.  Y.  Sup.) 

153  N.  Y.  S.  221. 
"Personal    property."— Murphy    v.    Hirschman 

(N.  Y.  Sup.)  153  N.  Y.  S.  849. 
"Picture."— In  re  KeUogg,  108  N.  E.  844,  214 

N.  Y.  460. 
"Preparation."— De  la  Gardelle  v.  Hampton  Co. 

(N.  Y.  SupO   153  N.  Y.  S.  162. 
"Probation."— People   ex  rel.   Walter  v.  Woods 

(N.  Y.  Sup.)  153  N.  Y.  S.  872. 
"Procedure."- Saqkheim    ▼.    Pigueron    (N.    Y.) 

109  N.  B.  109. 
"Provided."— Clausen  v.  Title  Guaranty  &  Sure- 
ty Co.  (N.  Y.  Sup.)  153  N.  Y.  S.  835. 
"Public  hack."— Mason-Seaman  Transp.  Go.  t. 

Mitchel  (N.  Y.  Sup.)  153  N.  Y.  S.  461. 
"Public  nuisance."— People  v.  Martinitis  (N.  Y. 

Sup.)  153  N.  Y,  8.  701. 


"Public  place."— People  ex  tel.  'New  York  Cent 
&  H.  R.  R.  Co.  V.  Woodbury  (N.  Y.  Sop.) 
153  N.  Y.  S.  541. 

"Public  use." — Bunyan  t.  Commissioners  of 
Palisades  Interstate  Park  (N.  Y.  Sup.)  153 
N.  Y.  S.  622. 

"Recoupment."— Peuser  v.  Marsh  (N.  Y.  Sup.) 
163  N.  Y.  S.  381. 

"Res  ipsa  loquitur."— Casey  t.  Wynatol  Realty 
&  Hotel  Co.  (N.  Y.  Sup.)  153  N.  Y.  S.  389. 

"Served."— Lang  v.  Lux  Mfg.  Co.  (N.  Y.  Snp.) 
153  N.  Y.  S.  292. 

"Stealing."— People  ex  reL  Marshall  v.  Moore 
(ti.  Y.  Snp.)  153  N.  Y.  S.  10. 

"Tenant  factory,"— Goeti  t.  Duffy  (N.  Y.)  109 
N.  B.  113. 

"Theft,  robbery,  or  pilferage."— Siegel  r.  Union 
Assur.  Society  of  London  (N.  Y.  City  Ct) 
153  N.  Y.  S.  662. 

"To  hold  or  carry  stocks." — Fisher  v.  Mechan- 
ics' &  Metals  Nat  Bank  (N.  Y.  Sup.)  153 
N.  Y.  S.-786. 

"Trade-mark."— Buffalo  Rubber  Mfg.  Co.  v.  Ba- 
tj»via  Rubber  Co.  (N.  Y.  Sup.)  153  N.  T.  a 
779. 

"Used  for  the  purpose  o£  prostitntion."— Tene- 
ment House  Department  of  City,  of  New 
York  V.  McDevitt  (N.  Y.)  109  N.  E.  88. 

"Willful."— People  v.  Martiiutis  <N.  Y.  Sap.) 
153  N.  Y.  S.  791.. 

WORK  AND  UBOR. 

See  EMdence,  <8s>116. 

®=328  (N.Y.Sup.)  In  an  action  for  the  balanc* 
due  for  work  and  labor,  evidence  held  insuffi- 
cient to  sustain  a  judgment  for  plaintiff  fat 
ifiSOO.— Dohan  t.  Myrtle  Bowman,  Inc.,  133  N. 
Y.  S.  675. 

WORKMEN'S  COMPENSATION  ACT. 

See  Constitutional  Law,  ^=>311 ;  Conrta.  «=> 
88;  Master  and  Servant,  <&=»16^,  87^4, 
250%. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Ha- 
Iseas  Corpus;  Injunction;  Mandamus;  Pro- 
hibition ;   Replevin. 
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